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IN 


MICHAELMAS  TERM, 


IN  THE  FORTY-THIRD  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


Richards  v.  Hants. 

3  East,  1.    Not.  9,18QS2. 


It  M  not  neeewiy  to  gim  t  term's  notioe  of  trial  after  prooeedingi  in  the  canaa  have  been 
auapended  fm  a  year,  if  within  the  jrear  the  plaintiff  gave  notioe  that  he  abonld  pcooeed 
again ;  but  the  common  notice  of  trial  is  sufficient. 

BURROUGH  moTed  ta  set  aside  k  verdict  for  irregalarity  in  an  action 
on  the  case  on  promises,  on  the  ground  of  the  plaintiff's  not  having  given  a 
term's  notice  of  V^al,  as  required  hy  the  practice  of  his  Court,  founded  on  the 
rule  of  Court  of  1654  (a),  where  no  proceedings  have  been  had  for  a  year 
before,  which  was  the  case  here.  He  observed,  however,  that  in  last  HUary 
vacation  (which  was  virithin  the  year),  a  notice  had  been  given,  that  after 
Easier  term  then  next  the  plaintinT  would  proceed  in  the  cause ;  after  wiiich 
the  common  notice  of  trial  was  given  :  and  he  submitted  that  such  previous 
notice  within  the  year,  upon  which  no  proceeding  was  had,  did  not  supersede 
the  necessity  of  the  term's  notice.     But 

The  Court,  after  consulting  the  Master,  said  that  the  practice  was  settled 
otherwise :  and  therefore  the  notice  of  trial  being  sufficient. 

Rule  refused(i). 


Hope  V.  Bague  and  Thompson. 

3£aflt,8.    NoT.»,180S. 


Where  the  pfauntiff  had  leoovered  judgment  against  a  testator  in  his  lifetime,  and  after- 
wards had  judgment  of  ezeeution  against  the  executors  in  sdrefmeiat,  npon  which  jndff* 
ment  he  sued  Uie  ezeonton  in  debt  m  the  ieUtut,  sngmting  a  desatiavU  ;  held  that  tte 
executors  being  fixed  conclusively  with  assets  by  such  latter  judgment,  the  issue  npoa 
iton  detmet  lay  upon  them  to  prove  the  due  administration  of  such  assets  :  otherwise  the 
plaintiff  was  entitled  to  recover.  A  declaration  against  an  execdtor  suggesting  a  devat' 
tmoU  brought  in  the  ddkut  on\j  is  at  any  rate  oured  by  verdict.  But  SanhUy  that  inde- 
pendent of  the  verdiot,  the  plamtaff  on  such  a  declaration  may  take  judgment  ds  heme 
teitatoris, 

THE  plaintiff  declared  in  debt  in  the  detinet  only  against  the  defendants 

(a)  This  is  a  rule  of  Court  of  C.  B.  applicableto  cases  where  no  proceedings  have  been 
had  for  four  preceding  terms,  exclusive  of  the  term  in  which  the  last  proceeding  was  had« 
But  the  same  practice  was  adopted  in  this  Court  in  6  and  6  Geo.  SS.  (vids  note  to  floby  v. 
Aitey,  Dougl.  71.)  in  cases  where  no  notice  of  proceeding  has  been  given  within  a  year. 
Ptr  Master  Benion.     Vide  1  Crompt.  Prac.  213. 

(6)  So  a  notice  of  trial,  though  countermanded,  preveata  the  neeessity  of  a  term's  notiee, 
2  TSdd'a  Frac.  682.  cites  2  Salk.  457. 660. 

Vol.  II.  3 


18  CASES  IN  MICHAELMAS  TERM 

as  execatrix  and  executor  of  G.  Bague  ;  for  that  whereas  the  plaintiff  in  the 
lifetime  of  the  testator,  by  the  judgment  of  B,  R,,  recovered  against  him  a 
certain  debt  of  4,200Z.  and  costs,  and  after  the  testator's  death  the  plaintifi" 
had  judgment  of  execution  on  scire  facias  against  the  defendants,  executrix 
and  executor  as  aforesaid,  for  the  debt  and  damages  aforesaid,  to  be  levied  de 
bimis  testatorist  in  the  hands  of  the  defendants  to  be  administered ;  which 
judgment  and  award  of  execution  remain  in  full  force  and  unsatisfied.  And 
that  after  the  said  judgment  against  the  testator,  and  before  the  exhibiting  the 
the  plaintiff's  bill,  assets  came  to  the  defendants'  hands  to  the  value  of  the 
debt  and  costs :  and  then  suggests  a  devastavit ;  whereby  an  action  has  ac- 
accrued  to  the  plaintiff  to  demand  of  the  defendants  4,200/.  and  costs :  but  to 
pay  the  same,  the  testator,  in  his  lifetime,  and  the  defendants,  as  executors, 
since  his  death,  have  refused,  &c.  To  this  the  defendant,  Sarah  Bague^ 
pleaded,  1.  Non  detinet,  2.  Plene  adminislravit ;  and  the  defendant  Thartp' 
son  pleaded  only  plene  administravit. 

At  the  sittings  before  last  Trinity  term,  before  Lord  EUenhorough^  the 
plaintiff  proved  the  original  judgment  recovered  against  the  testator,  and 
the  judgment  in  scire  famas  against  the  defendants  (admitted  to  be  founded 
on  me  return  of  two  nihils) ;  and  it  also  appeared,  that  the  defendants 
had  paid  a  simple  contract  creditor  of  the  testator's  to  the  amount  of 
16O01.  And  the  principal  questions  were, '  Whether  it  were  necessary  im 
this  form  of  declaring  in  the  detinet  only  to  prove  an  actual  devastavit  or 
wasting  of  the  assets,  as  alledged  in  the  declaration  ?  And  if  so,  Whether  the 
evidence  given  were  sufficient  to  prove  that  fact  ?  For  though  the  judgment 
in  scire  facias  against  the  executors  was  admitted  to  be  conclusive  evidence  of 
assets,  yet  it  was  denied  on  the  part  of  the  defendants  to  be  any  evidence  of  a 
devastavit,  which  they  contended  was  put  in  issue  upon  the  plea  of  non  detinei : 
and  as  to  the  payment  of  the  simple  contract  creditor,  that  was  no  devastavit^ 
provided  there  were  assets  vltra  lo  cover  bis  higher  demand,  which  were 
admitted  by  the  judgment  in  scire  facias.  In  answer  to  this  it  was  urged, 
that  the  plea  oi  plene  administravit,  however  irrelevant  in  itself,  was  at  least 
evidence  of  an  admission  by  the  defendants  that  they  had  not  assets  sufficient 
vltra  what  had  been  so  paid.     A  verdict  having  pass^  for  the  plaintiff, 

Manley,  in  the  last  term,  moved  to  set  it  aside,  on  the  ground  that  the  ac- 
tion being  in  the  detinet  only,  and  not  in  the  debet  and  detinet,  as  it  ought  t« 
have  been,  was  founded  solely  in  the  tort ;  and  that  the  plea  put  in  issue  the 
whole  declaration,  of  which  the  devastavit  was  the  gist,  which  it  lay  upon  the 
plaintiff  to  prove,  and  which  he  had  failed  in  doing  for  the  reasons  before  urg- 
ed. That  except  the  case  of  Skelton  v.  Howling,  1  Wils.  258,  there  was  no 
instance  in  the  books  of  a  devastavit  sustained  without  proof  either  of  a  previ- 
ous scire  fieri  inquiry,  or  of  a  return  of  nnUa  bona  to  ^  fieri  ficias  ;  and  he 
referred  to  Williams  v.  Roberts,  Noy,  7.  Erving  v.  Peters,  3  Term  Rep.  685* 
and  Tidd's  Practice,  vol.  1039-40. 

Erskine  and  Warren  resisted  the  rule  on  the  ground  that  the  pleas  K^f  plene 
administravit  by  each  of  the  defendants  were  wholly  out  of  the  question,  as 
they  were  concluded  to  admit  assets  by  the  judgment  in  scire  facias  against 
them ;  and  then  it  lay  upon  them  to  account  for  the  due  administration  of  the 
assets,  the  suggestion  of  the  devastavit  being  a  mere  matter  of  form  :  and 
they  relied  on  the  case  cited  of  Skelton  v.  Howling.  But  they  insisted,  that 
if  any  other  evidence  were  wanting  of  a  devastavit  beyond  the  judgment  in 
scire  facias,  and  the  mere  act  of  detaining  the  debt  after  such  acknowledgment 
of  assets,  it  was  supplied  by  the  proof  of  the  payment  to  a  simple  contract 
creditor,  in  prejudice  to  the  judgment  creditor.  That  though  it  were  more 
usual  to  declare  against  executors  in  the  debet  as  well  as  detinet,  yet  it  was 
not  necessary  so  to  do,  because  the  debt  was  fixed  by  the  judgment  against 
the  testator,  to  which  by  the  scire  facias  the  executors  were  made  parties ; 
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and  therefore  the  gist  of  the  action,  e^en  in  the  usual  form  of  declaring,  was 
the  detinet. 

The  Court  then  discharged  the  rule :  considering  the  judgment  in  $cir€ 
fadoi  as  conclusive  against  the  defendants,  that  they  had  assets,  and  that  they 
were  estopped  from  saying  the  contrary :  and  therefore  that  the  pleas  oiplene 
cdminUtravit^  pleaded  severally  by  the  defendants,  might  have  been  demurred 
to.  Then  being  fixed  with  assets,  the  issue  on  the  plea  of  non  detinet  lay  on 
the  exceptors,  to  prove  that  they  had  properly  aaministered  the  effects  of 
their  testator,  of  which  they  had  given  no  evidence,  and  were  therefore  proved 
to  have  detained  the  debt  in  the  terms  of  the  issue.  And  Lawrence,  J.  refer- 
red to  the  note  by  Serjt.  WiUiams  at  the  end  of  the  case  of  Wheatley  t.  Lcme^ 
1  Saund.  216.  219.  219  d.,  where  all  the  cases  were  collected  with  great 
learning  and  ability ;  amongst  others  that  of  Skelton  v.  Hawling,  which  was 
laid  in  the  detinet  ovXy,  as  appeared  by  the  explanation  there  given  of  the  re- 
port in  Wilson,  which  was  shewn  to  be  inaccurate. 

Manley  thereupon  moved  in  arrest  of  judgment,  on  the  ground  of  the  in- 
dsngraity  which  would'  appear  upon  the  re^sord.  For  on  this  declaration  in 
the  detinet  only,  it  must  be  taken  to  be  a  debt  of  the  testator^  on  which  there 
can  only  be  judgment  de  bonis  teetatoris  for  the  debt,  and  de  bonis  tegtatorii 
et  si  non,  &c.  for  the  damages  for  the  delay ;  even  though  the  executors  have 
pleaded  a  fidse  plea,  as  plene  Mdminsstravitf  which  is  found  against  them,  6 
Com.  Dig.  Header,  2  D.  }6.  Whereas  it  appears  upon  the  face  of  the  dec- 
kratioD,  that  the  defendants  were  concluded  oy  the  judgment  in  scire  faeiaSf 
and  therefore  that  it  is  become  their  own  debt,  for  which  there  ought  to  be 
judgment  de  imiis  propriis.  And  in  Salter  v.  CodMd,  3  Lev.  74,  it  was  ad- 
judged on  demurrer,  that  an  administrator  could  not  be  sued  in  the  detinet 
for  money  due  in  the  intestate's  life-time,  and  also  in  the  debet  and  detinet^ 
for  other  money  due  in  his  own  time,  which  were  joined  in  the  same  action. 

Erskinej  Wood,  and  Warren,  now  shewed  cause,  and  said  that  it  was  un- 
necessary to  consider  whether  the  declaration  ought  properly  to  have  been 
bid  in  die  debet  as  well  as  detinet,  since  at  most  it  was  only  a  defect  in  form, 
which  was  cured  by  verdict,  according  to  the  cases  of  Coomber  v.  Watton,  1 
Sid.  342.  Frevin  ▼.  Paynion,  1  Lev.  250.  Burland  y.  Ttfier,  2  Ld.  Ray. 
1391,  and  Lee  v.  PUmy,  lb.  1513. 

(xibbs  and  Maniey,  contra,  admitted  that  the  defect  was  cured  by  the  atal^ 
ate  of  jeofails. 

Lord  EllenbosovgA,  Gh.  J.  There  can  be  no  doubt  of  it  Bnt  even  in- 
dependent of  the  statute,  if  the  plaintiff  may  charge  an  executor  in  the  debet 
and  detinet  in  this  case  so  as  to  entitle  himself  to  judgment  de  bonis  propriis^ 
surely  he  may  waive  part  of  his  right,  and  charge  him  in  the  detinet  only,  so 
as  to  entitle  himself  to  the  lesser  judgment  de  bonis  testatoris, 

Lawubnck,  J.,  in  corroboration  of  the  opinion  intimated  by  the  Lord  Ghief 
Justice,  referred  to  Royston  v.  Cordrye,  All.  42,  where  debt  in  the  detinet  was 
brought  against  an  executor  for  rent  accrued  in  his  own  time ;  and  after  ver- 
dict quod  detinet,  Hales  moved  in  arrest  of  judgment  that  the  action  ought  to 
have  been  in  the  debet  and  detinet*  But  the  Court  gave  judgment  for  the 
plaintiff;  for  the  sole  inconvenience  was  to  the  plaintiff  himself,  who  waived 
his  advantage  to  demand  satisfaction  out  of  the  estate  of  the  defendant  him- 
self, and  contented  himself  with  what  the  testator's  would  afford.  And  he 
added,  that  if  the  plaintiff  could  take  such  a  judgment  in  this  case,  it  was  not 
to  be  arrested  :  and  that  was  for  him  to  determine. 

Per  Curiam,  Rule  discharged(l). 

(I)  Vide  SpifUwood  v.  Price^  3  tien,  A  Munf.  123. 
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The  King  r.  the  Governor  and  Directors  of  the  Poor  of  St. 
Mary  Magdalen  Bermondsey,  in  the  County  of  Surry, 

3  East,  7.x  Not.  10, 1808. 

Penons  appointed  by  an  act  of  parliament  governor!  and  directors  of  the  poor  of  a  certain 
parish,  and  made  liable  npon  appeal  against  a  rate  made  by  them  to  the  payment  of  costs 
la  ease  the  Sessions  should  award  any  to  the  appellant,  cahnot  be  witnesses  on  such 
appeal ;  tbongh  in  truth  only  (msteer,  and  entitled  to  be  reimbursed  such  costs  out  of  the 
paroehial  fond )  f<^  they  are  parties  to  the  cause,  and  liable  to  the  costs  in  the  first 
mstance. 

AN  order  of  Sessions  was  returned  into  this  Court  by  certiorari^  reciting 
that  at  Uie  General  Quarter  Sessions  for  the  county  of  Surry,  &c.  an  appeal  was 
made  by /.  Rolls,  Esq.  against  a  rate  or  assessment  made  for  the  relief  of  the 
pocNT  of  the  parish  of  St.  Mary  Magdalen  Bermondsey,  in  the  said  county,  on  the 
ground  of  being  over-rated ;  which  rate  was  entitled,  '*  A  rate  or  assessment 
made  3d  of  June,  1801,  by  the  Governors  and  Directors  of  the  poor  of  the 
parish  of  &•  Mary  MagdaUn  Bemumdsey,  in  the  county  of  Surry,  for  the  re- 
lief of  the  poor  of  the  said  p^hi  upon  all  and  every  inhabitant,  &c.  pursuant 
to  the  act  of  Parliament  made  for  amending  and  enlarging,  the  powers  and 
Tendering  more  efiectual  the  act  of  Parliament  made  for  ascertainmg  and  col- 
lecting &e  poor's  rates,  and  for  better  regulating  the  poor  in  the  said  parish, 
aad  for  other  the  purposes  therein  mentioned,  at  the  rate  of  6f.  in  the  pound, 
&c. ;"  which  rate  was  allowed  and  confirmed  by  the  Justices  in  Sessions. 
Thereupon,  upon  due  proof  that  the  notices  required  by  the  said  act  had  been 
given  by  the  appellant,  and  that  he  had  entered  into  recognizance  to  try  the 
appeal,  and  to  abide  the  judgment  of  the  Court,  and  to  pay  such  costs  as 
might  be  awarded :  and  upon  hearing  counsel  on  both  sides,  examination  of 
witnesses  upon  oath,  and  the  premises  folly  considered ;  it  was  ordered  by 
the  Sessions,  that  the  appeal  should  be  allowed,  and  the  rate*  on  the  appellant 
reduced,  &c. :  and  that  the  said  Governors  and  Directors  should  forthwith 
pay  to  the  appellant  30^.  costs ;  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing question  ;  "  Whether  the  Governors  and  Directors,  &c.  appointed  by 
the  several  acts  in  thatbehalf  passed,  were  legal  witnesses  for  the  respondents 
on  the  hearing  of  the  said  appeal ;  Thomas  Carter,  one  of  the  Governors  and 
an  inhabitant,  being  tendered  on  behalf  of  the  respondents,  and  rejected  by  the 
Court  f" 

The  Stat.  31  Geo.  2.  c.  45.  s.  1,  2.  enacts,  that  the  church-wardens,  over- 
seers of  the  poor,  and  vestrymen  of  the  parish  of  St.  Mary  Magdalen  Ber^ 
nwndsey,  or  any  nine  or  more  of  them,  shall  meet  in  the  vestry  room  in  Whit' 
sun  week,  or  oftener,  from  time  to  time,  as  occasion  shall  require,  and  ascer- 
tain the  amount  of  the  rate  for  the  relief  of  the  poor,  and  within  eight  days  af- 
terwards to  make  an  assessment  accordingly.  By  s.  8.  the  same  body  at  a 
public  meeting,  shall,  if  they  think  fit,  annually  or  oftener,  appoint  a  treasurer 
(removeable  at  their  pleasure)  for  the  receipt  of  the  monies  to  be  collected  by 
the  said  rates,  and  all  other  monies  applicable  to  the  relief  of  the  poor  of  the 
parish,  who  shall  account  for  the  sums  so  received,  and  pay  over  the  balance 
to  the  persons  appointed  by  the  body  to  receive  the  same,  to  be  applied  to  the 
purposes  of  the  act.  And  by  s.  16.  such  rates  are  to  be  collected  either  by 
the  church-wardens  and  overseers,  or  certain  collectors  chosen  by  the  body,  in 
the  manner  therein  mentioned.  By  s.  19.  if  any  person  shall  find  himself 
aggrieved  by  the  rate,  he  shall  first  apply  for  relief  to  the  vestry  of  the  parish, 
and  if  not  relieved  shall  be  obliged  to  pay  the  rate,  and  then  upon  appeal  to 
the  next  General  Quarter  Sessions  holden,  &c.  if  it  appear  to  the  Justices  that 
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he  has  overpaid,  they  may  order  the  money  to  be  refunded.  9y  9.  9.  amen« 
ded  by  st.  31  Geo.  3.  c.  19.  a.  1.  upwards  of  50  of  the  principal  inhabitants 
of  the  parish  by  name,  together^with  the  resident  Justices  of  the  Peace,  Rec- 
tor, Churchwardens,  and  other  parochial  officers  for  the  time  being  *'  shall  be 
'*  called  Governors  and  Directors  of  the  poor  of  the  said  parish;"  to  whom  all 
the  powers  given  by  the  first  act  to  the  vestry  are  transferred,  (except  that  of 
electing  the  Governors  and  Directors).  And  a  method  is  pointed  out  of  mak« 
ing  such  election,  in  case  of  a  vacancy  by  the  death  or  removal  from  the  par- 
ish of  any  of  the  persons  named  :  which  Governors  and  Directors  are  disqual- 
ified under  a  penalty  from  having  any  interest  in  any  contracts  to  be  made 
by  them  for  the  relief  of  the  poor.  But  by  the  first  act  they  are  enabled  to 
make  by-laws  concerning  the  disposition  of  the  money  raised  and  for  the  reg- 
ulation of  the  poor ;  and  any  five  or  more  of  them  may  direct  the  payment  of 
monies  by  the  treasurer.  And  by  s.  21.  of  the  first  act,  all  laws  relating  to  the 
poor,  not  thereby  altered,  are  to  remain  in  force.  By  s.  6.  of  the  last  act,  the 
Governors  and  Directors  are  at  all  meetings  to  pay  their  own  expenses.  And 
by  several  subsequent  clauses,  in  all  cases  where  Justices  of  we  Peace  are 
empowered  to  proceed  on  the  complaint  of  the  church  wardens  and  overseers 
of  the  poor,  they  may  proceed  in  like  manner  on  the  complaint  of  the  Gover- 
nors and  Directors.  And  it  is  enacted  '*  that  any  inhabitant  of  the  said  par- 
ish, although  rated  and  paying  rates  for  the  relief  of  the  poor,  may  upon  any 
trials  hearings  examination^  or  otherwise^  touching  or  concerning  the  execu' 
turn  of  this  or  the  former  act,  be  deemed  a  competent  witnesi*^*  Also  the  said 
Governors  and  Directors  shall  sue  and  be  sued  for  all  matters,  &c.  in  the  name 
of  their  treasurer  for  the  time  being,  and  he  shall  be  indemnified  out  of  the 
monies  arising  under  the  said  acts.  Also  any  person  appealing  to  the  Quar- 
ter Sessions,  shall,  besides  giving  a  certain  notice  in  writing  to  the  treasurer 
or  elerk  to  the  said  Governors  and  Directors,  enter  into  a  recognizaT^ce  to  the 
said  Governors  and  Directors,  before  some  Magistrate,  conditioned  to  try  hie 
appeal,  and  abide  the  order  of,  and  pay  such  costs  as  shall  be  awarded  by  the 
Justices  at  such  Quarter  Seaums;  and  the  Sessions,  on  due  proof  of  such  no- 
tice, &c.  shall  hear  and  finally  determine  the  matter  of  such  appeal  in  a  sum- 
mary way,  '*  and  award  such  costs  to  the  party  appealing  or  appealed  against^ 
^  as  the  said  Justices  shall  think  proper.*' 

Lowes,  in  support  of  the  order  of  Sessions,  maintained  that  the  witness  ten- 
dered by  the  respondents,  who  was  in  truth  one  of  the  parties  to  the  suit,  was 
properly  rejected  as  a  witness.  1st,  By  the  general  rules  of  law  no  party  to 
a  cause  can  be  also  a  witness,  it  being  contrary  to  the  first  principles  of  jus- 
tice independent  of  any  pecuniary  interest.  2dly,  No  person  interested  in  the 
event  can  be  a  witness ;  and  here  the  person  tendered  had  a  direct  interest, 
as  the  Stat.  31  Geo.  3.  enables  the  Sessions  to  awar4  cosis  against  either  of 
the  parties  to  the  appeal ;  and  in  fact  costs  were  awarded  against  the  respond- 
ents, (for  whom  the  witness  was  one)  in  this  very  case.  It  cannot  vary  the 
consideration  of  the  question  that  he  stood  in  the  character  of  a  bare  trustee ; 
for  though  in  some  cases  persons  standing  in  that  character  have  been  admit- 
ted as  witnesses,  though  legally  interested  in  the  event :  yet  never  where  the 
same  person  was  a  party  on  the  record,  and  also  liable  in  the  first  instance  to 
the  payment  of  the  costs.  Therefore  an  executor,  who  was  lessor  of  the 
plaintiff  in  an  ejectment,  though  he  had  no  beneficial  interest,  could  not  be 
received  as  a  witness ;  nor  in  like  manner  a  prochein  amy  suing  for  an  infant ; 
nor  even  a  mere  stranger  who  has  undertaken  to  the  attorney  in  the  cause  to 
be  answerable  for  his  costs.  Then,  3dly,  the  clause  enabling  inhabitants  rated 
to  be  witnesses  does  not  reach  this  case.    He  was  then  interrupted  by 

Lord  Ellbnbosouoh,  C.  J.  who  observed,  that  it  lay  on  the  other  side  to 
produce  some  authority  to  shew,  that  one  who  was  party  to  the  suit  and  liable 
to  costs,  though  a  trustee,  had  ever  been  admitted  as  a  witness  in  the  cause. 

Nolan  and  WcthenU^  contra,  admitted  that  they  had  not  met  with  any 
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case  exactly  like  the  present ;  but  the  nearest  was  Rex  v.  Wdodland{a),  where 
Oft  the  first  hearing  of  the  case  the  Court  were  of  opinion  that  a  person  who 
was  rated  and  paid  for  land  which  he  rented  in  the  parish  was  a  good  witness 
for  the  parish,  his  landlady  being  under  covenant  to  reimburse  him  again  such 
payment.  An  executor  who  takes,  no  beneficial  interest  under  the  will  is  a 
competent  witness  to  prove  the  testator's  8anity(^) ;  and  so  to  prove  a  codicil 
setting  up  again  the  first  will  after  a  second  made (c) ;  and  yet  he  would  be 
liable  in  the  latter  case  to  refund  what  he  had  paid  away  if  the  will  were  set 
aside.  So  in  Weller^.  The  Governors  of  the  Foundling  Hospitalr^eake^a 
Ni.  Pri.  Cases,  153,  where  the  action  was  brought  for  digging  a  well  and 
erecting  a  pump  for  the  hospital,  several  of  the  governors  were  examined  as 
witnesses  for  the  defendants,  though  it  was  objected  that  they  were  parties 
on  the  record :  but  Lord  Kenyon,  C.  J.  answered,  that  they  were  sued  in 
their  corporate  and  not  in  their  natural  and  individual  capacities.  So^  here 
the  respondents  were  not  answerable  for  the  costs  in  their  individual  capaci- 
ties ;  but  were  entitled  by  the  necessary  construction  of  the  act  of  parliament, 
though  there  were  no  express  provision  for  that  purpose  to  direct  thepayment 
to  be  made  in  the  first  instance  out  of  the  parochial  fund  placed  under  their 
control.  But  further  they  urged  the  incongruity  which  would  arise  in  the 
construction  of  the  act,  if  by  the  express  enactment  of  the  Legislature  an  in- 
habitant were  made  a  competent  witness  who  had  a  direct  and  beneficial  in* 
terest  in  the  event  of  the  suit ;  and  yet  a  governor,  who  as  such  had  no  bene- 
ficial interest  and  a  mere  nominal  liability,  should  be  deemed  incompetent. 
From  whence  they  argued,  that  by  the  exclusion  of  the  greater  was  neoessa- 
rily  intended  the  exclusion  of  all  minor  interests,  especially  in  the  same 
persons. ' 

Lord  Ellenborough,  C.  J.  Ultimately  the  governors  may  not  be  liable 
to  pay  the  costs  out  of  their  own  pockets ;  but  in  the  first  instance,  and  quoad 
the  appellant,  they  are  the  persons  against  whom  the  Legislature  have  direct- 
ed the  Sessions  to  award  costs.  The  words  of  the  act  are,  that  the  Sessions 
shall  hear  and  determine  the  matter  of  the  appeal,  "  and  award  such  costs  to 
**  the  party  appealing  or  appealed  against  as  the  justices  shall  think  proper.^' 
Now,  who  were  the  parties  appealed  against  but  the  governors  themselves  ? 
They  are  the  persons  to  whom  the  act  directs,  that  the  recognisance  shall  be 
entered  into  by  the  appellant  to  pay  costs  in  case  they  shall  be  awarded  against 
him.  They  then  are  Uie  persons  liable  in  the  first  instance,  although  they 
may  afiterwards  be  reimbursed  out  of  the  parochial  fund.  There  are  many 
cases  to  be  found  like  that  which  has  been  mentioned  under  Mr.  JoUiffe's  will, 
where  persons  clothed  with  naked  trusts  have  been  admitted  as  witnesses ; 
but  no  such  case  can  be  quoted  where  the  person  was  both  party  to  the  suit 
and  liable  individually  tQ  costs.  The  case  of  WeUer  v.  The  Governors  of  the 
FmndUng  Hospital  was  that  of  a  corporation  sued,  and  therefore  the  corpo- 
ration were  only  liable  in  their  aggregate,  and  not  in  their  individual  capaci- 
ty. But  nothing  appears  in  these  acts  of  parliament  to  show  that  the  Legis- 
lature meant  to  make  these  governors  a  corporation  :  they  have  no  common 
seal,  nor  any  other  criterion  of  incorporation.  With  respect  to  the  case  of 
Sex  y.  Woodland^  where  the  witness  was  indemnified  by  another  person, 
it  is  enough  to  say  that  no  such  circumstance  is  found  here ;  nan  constat 
that  the  governors  ever  will  be  indemnified.     Not  that  I  am  prepared  to  say, 


(a)  1  Term  Rep.261.  The  first  caae  came  on  to  be  argued  in  Mick,  26  Geo.  3.  The  conn- 
■el  were  goinffupon  the  a^rrameat  of  fraud,  but  were  soon  interrupted  by  Lord  Mansftda^  C. 
J.  who  «ai4--The  great  point  here  is  as  to  the  justices  not  having  received  the  testimony  of 
Jfortkeote.  It  was  objected  to  his  competency  that  he  was  assessed  to  the  parish  rates ; 
bnt  the  answer  is,  that  it  appears  there  was  an  agreement  between  the  landlord  and 
tenant  that  the, former  should  indemnify  the  latter  from  the  assessment;  and  the  tenant  had 
a  right  to  deduct  it  out  of  his  rent:  therefore  the  sessions  ought  to  have  heard  l^im.    MS. 

(7)  GoodtiiU  ▼.  Wdford,  Dougl.  139.  and  Lot€e  v.  JoUffe,  1  Blac.  Rep.  365. 

(c)  BailU  V.  mUoni  cited  4  Bun.  2854. 
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that  an  interested  person  being  indemnified  by  another  will  therefore  make  him 
a  witness :  but  here  the  witnesses  were  not  so  indemnified.  Then  these 
persons  not  being  liable  in  a  corporate  capacity,  but  individually  in  the  first 
instance  for  the  costs,  and  being  themselves  also  parties  to  the  suit,  there  is 
no  case  which  goes  the  length  of  establishing  their  competency  as  witpc*- 
ses.(l)  .  The  act  has  indeed  said,  that  inhabitants  rated  shall  not  on  that  ac- 
count be  disqualified  from  giving  testimony  ;  but  there  it  has  stopped ;  and 
an  argument  arises  from  its  silence,  that  if  it  had  meant  to  go  further  and  to 
include  the  governors  also,  it  would  have  said  so  in  terms  :  but  that  not  being 
the  case,  we  cannot  include* them  in  that  provision. 

Grose  and  Lawrence,  Justices,  delivered  their  opinions  shortly  to  the  same 
efiect  on  the  construction  of  the  act.     And 

Le  Blanc,  J.  added,  that  there  was  no  incongruity  in  the  Legislature  hav- 
ing expressly  made  the  rated  inhabitants  witnesses,  and  having  omitted  to 
extend  the  same  provision  to  the  governors  and  directors ;  because  it  had 
given  these  latter  an  additional  interest  in  the  event  of  the  appeal,  by  making 
them  liable  in  the  first  instance  to  the  costs. 

Order  of  Sessions  confinned(2). 


Doe,  oo  the  Demise  of  Morris  and  Others,  v.  Rosser. 

3  East,  15.    Nov.  10,  1802. 

Where  the  lessor  of  the  plaintiff  and  the  defendant  in  ejectment  had  before  referred  their 
ri^t  to  the  land  to  an  arbitrator  who  had  awarded  in  favor  of  the  lessor,  the  award  con- 
cludes the  defendant  from  dispnting  the  leinor's  title  in  an  action  of  ejectment* 

IN  ejectment  for  certain  messuages  and  lands  in  the  parish  of  Swatuea 
in  the  county  of  Glamorgan^  it  appeared  in  evidence  on  the  part  of  the  plain* 
tiff  at  the  trial  before  Lavrrenceyi,  at  the  last  assizes,  that  in  the  year  1799, 
a  prior  ejectment  having  been  brought  on  the  demise  of  the  same  lessors 
against  this  defendant  for  part  of  the  same  premises,  which  were  leasehold, 
it  was  agreed  to  refer  the  matter  to  arbitration,  and  accordingly  bonds  of  ar- 
bitration were  entered  into,  in  consequence  of  which  the  premises  were  after- 
wanls  awarded  to  bq  delivered  up  to  Mr.  Morris  :  but  the  defendant  not  be- 
ing satisfied  with  the  award,  applied  to  this  Court  to  set  it  aside,  but  without 
effect ;  notwithstanding  which  he  still  retained  the  possession  oCthe  premises ; 
upon  which  this  ejectment  was  brought.  The  defendant  ofiered  at  the  trial 
to  go  into  evidence  of  his  title ;  but  the  learned  Judge  rejected  it ;  consider- 
ing him  as  precluded  from  disputing  the  lessor's  title  in  this  action  by  the 
award,  to  which  the  present  parties  had  bound  themselves  to  submit- ;  upon 
which  the  plaintiff  recovered  a  verdict. 

,  Abbot  now  moved  for  a  new  trial,  on  the  ground  that  the  award,  though  prU 
ma  facie  evidence,  was  not  conclusive  between  the  parties  ;  the  subject-matter 
affecting  the  freehold  and  inheritance  of  land,  which  could  not  be  determined 
by  arbitration,  according  to  1  Rol.  Abr.  242.  1.  10.  &  1  Com.  Dig.  tit.  Arbi' 
trament  D.  3.  But  if  the  award  were  admitted  to  be  conclusive  evidence  of 
the  title,  it  would  indirectly  determine  the  freehold  and  inheritance ;   and 

(1)  It  has  been  made  a  question,  whether  a  party  to  the  record,  who  has  no  other  interest 
than  his  liabiliUr  for  costs,  will  become  a  competent  witness  upon  the  costs  being  paid  or 
released.  In  Virginia  this  question  has  been  decided  in  the  negative  ;  and  one  of  the 
Judges  cited  the  case  in  the  text  as  affording  an  inference  to  that  e&ct  CogbiU  y.  Coghitt 
&  oL  2  Hen.  A  Munf.  467,  483.  The  Supreme  Court  of  Pennai^vania  have  decided 
differently.  Sied  V.  The  Pkanix  Insurance  Companu^  3  fiinn.  306.  McEwen  V.  Gibba  ^  al., 
4Dall.  137. 

(2)  [See  also,  upon  the  same  point  as  tlie  case  in  the  text,  Vanaant  v.  BoiUau^  1.  Bin. 
444.  Cochran  v.  Cochran,  cited  1  Y.  134.  Anderson  v.  JVe/,  11  S.  &  R.  308.  PaUonv, 
AshJQ.  &  R.  116.  Gebhart  v.  ShingU,  1^  S.  &,  R.  235.  Heckcrt  v.  Haines,  6.  Bin.  1& 
Freamm,  v.  Ptamck,  3  Pen.  R.  317,  in  note.    Page  v.  Page^  15  Pick.  368.-- W.j 
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though  bat  the  judgment  of  a  private  person,  it  would  haye  an  higher  efiect 
than  a  judgment  in  ejectment,  which  is  the  act  of  the  Court,  and  is  allowed 
not  to  be  conclusire. 

Ptr  Curiam.  The  award  cannot  have  the  operation  of  conveying  the  land  : 
but  there  is  no  reason  why  the  defendant  may  not  conclude  hipiself  by  his 
own  agreement  from  disputing  the  title  of  the  lessor  in  ejectment.  The  par- 
ties  consented  that  the  award  of  the  arbitrator  chosen  by  themselves  should  be 
conclusive  as  to  the  right  to  the  land  in  controversy  between  them :  and  this 
is  sufficient  to  bind  them  in  the  action  of  ejectment(l). 

Rule  refused. 


Hicks  V.  Hicks.  , 

3  East,  16.    Nov.  10,  1802. 

[S.  C.  at  Nin  Prius,  4  Esp.  196.] 

Where  the  mntee  of  an  annuity,  set  aside  for  a  defective  registry,  brings  an  action  for 
money  had  and  received  to  recover  back  the  consideration-money  paid  for  it,  the  grantor 
may  set  off- the  payments  made  in  respect  of  such  annuity,  though  for  more  than  six  years, 
nniess  the  plaintiff  reply  the  statute  of  limitations. 

THIS  was  an  action  for  money  had  and  received,  to  recover  back  7112. 
the  consideration  money  paid  many  years  ago  Tor  an  annuity  granted  by  the 
defendant  to  the  plaintiff;  but  which  annuity  after  having  been  paid  for  sev- 
eral years  (more  than  six)  had  been  recently  set  aside  by  the  Court  on  the  ap- 
plication of  the  defendant  for  a  defect  in  the  memorial  of  registry.  The  defend- 
ant pleaded  a  set  off  of  more  money  paid  to  the  plaintiff's  use  than  was  due  to 
him  :  and  this  appeared  at  the  trial  to  be  true,  provided  the  defendant  was  at 
liberty  to  set  off  all  the  payments  which  had  been  made  to  the  plaintiff  in  re- 
spect of  the  annuity  for  more  than  six  years  past ;  which  Lord  Ellenborougk 
held  that  he  might,  the  plaintiff  not  having  replied  the  statute  of  limitations : 
upon  which  a  verdict  passed  for  the  defendant  at  the  last  sittings  before  his 
Lordship. 

Enkine  now  moved  to  set  aside  the  verdict,  and  have  a  new  trial,  on  the 
ground  that  a  party,  who  had  set  aside  an  annuity  on  account  of  illegality, 
and  had  refused  to  execute  a  new  security  for  the  consideration  he  bad  receiv- 
ed (a  fact  which  he  stated  to  have  appeared  at  the  trial),  had  no  right  to  con- 
sider those  which  then  appeared  to  have  been  hi^  own  voluntary  payments 
to  the  grantee,  as  so  much  money  paid  to  his  use,  for  which  he  had  promised 
to  pay ;  and  therefore  he  contended,  that  the  defendant  had  no  right  to  set  off 
any  such  payments  against  the  plaintiff's  demand  for  the  original  considera- 
tion, whicn  nad  failed.  And  he  cited  Beauchamp  and  Borret,  Peake's  Ni. 
Pri.  Cas.  109.     But  by 

Lord  Ellenborough,  Ch.  J.  This  was  either  an  annuity,  or  not  an  annu- 
ity. If  not  an  annuity,  the  sums  paid  on  either  side  were  money  had  and  re- 
ceived by  the  one  party  to  the  other'is  use.  If  the  consideration  of  the  annuity 
be  money  had  and  received,  it  must  be  money  had  and  received  with  all  its 
consequences ;  and  therefore  the  defendant  must  be  at  liberty  to  set  off  his  pay- 
ments as  such,  on  the  same  score.  In  the  case  cited,  Lord  Kenyan*s  opinion 
might  have  proceeded  on  the  particular  circumstances  of  it :  and  that  seems 
probable  from  the  stress  which  he  laid  on  the  justice  of  the  case.  And  if  he 
■ . : *__ 

(1^  Upon  a  similar  principle  it  has  been  held,  that  if  one  party  agrees  in  writing  with 
another  that  he  shall  own  and  hold  a  piece  of  land  to  him  and  his  heirs,  and  he  delivers  him 
the  possession,  and  that  possession  is  held  and  enjojed  for  a  time  beyond  the  memory  of 
man  ;  in  such  case,  though  the  writing  be  deficient  m  the  requisite  terms  to  pass  a  fee,  the 
party  will  be  concluded,  by  his  agreement,  and  subsequent  acts,  from  disputing  the  title. 
Emans  v.  TumMl  ^ai.2  Johns.  Rep.  313. 33S. 
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meant  to  ct>  beyond  that,  and  lay  down  the  doctrine  stated  generally»  I  should 
not  be  inclined  to  accede  to  the  authority  of  the  opinion. 

Per  Curiam^  Rule  refuaei 


Kent  V.  Elstob  and  Others. 

3  East,  18.    Not.  11, 1802. 

If  ftB  arbitntor  profen  to  decide  upon  the  law,  and  he  mistake  it,  the  Coart  will  eet  uide 
the  award ;  although  the  arbitrator's  reasons  do  not  appear  upon  the  ikee  of  the  award, 
bat  only  upon  anotner  paper  delivered  therewith.  So  it  seems  it  would  be  if  sacb  reasons 
appeared  in  any  other  anthentic  manner  to  the  Court 

IN  an  action  on  the  case  for  negligently  running  down  the  plaintiflPs  ship 
at  sea  by  another  ship  belonging  to  the  defendants,  it  was  ordered  by  a  rule  of 
Nisi  Pritts,  by  consent  of  the  parties,  that  all  matters  in  difference  between 
them  should  be  referred  to  the  award  of  a  certain  arbitrator,  at  whose  discre- 
tion the  costs  of  the  cause  and  the  reference  were  also  to  be  :  who  thereupon 
awarded  that  all  proceedings  in  the  cause  should  cease,  and  each  of  the  parties 
pay  their  own  costs ;  and  that  the  defendants  should  pay  to  the  plaintiff  7961, ; 
and  that  the  expences  of  the  reference  should  be  borne  equally  between  them, 
and  mutual  releases  given  on  payment  of  the  sum  awarded  to  tlie  plaintiff. 
The  arbitrator  delivered,  together  with  his  award,  a  certain  paper  containing 
observations  on,  the  evidence  laid  before  him,  and  his  reasons  for  making  the 
award :  the  result  of  which  was,  after  referring  to  various  passages  transcrib- 
ed from  the  complete  body  of  sea  laws,  ancient  and  modern  (p.  186.  art.  50. 
p.  189.  art,  67.  &  p.  190.  art.  70.)  from  whence  it  appears,  that  if  an  accident 
happen  by  the  striking  of  two  ships,  without  any  or  equal  blame  on  either 
side,  the  loss  shall  be  proportionably  divided  between  them ;  that  the  arbitra- 
tor concluded  "  that  both  parties  were  really  and  equally  blameable,"  and  that 
the  consequence  naturally  followed  that  the.  loss  ought  to  be  divided;  He 
then  proceeded  to  cast  up  the  several  items  of  loss  incurred  by  the  respective 
ships  of  the  plaintiff  ana  the  defendants,  the  latter  of  which  was  very  trivial 
compared  to  the  former ;  and  he  divided  the  whole  loss,  which  left  a  balance 
for  me  defendants  to  pay  to  the  plaintiff  of  7921.  as  mentioned  in  the  award  to 
which  reference  was  made. 

A  rule  was  obtainisd  in  the  last  term  for  setting  aside  the  award,  on  the 
ground  of  a  mistake  in  the  arbitrator  in  point  of  law,  in  awarding  any '  dam- 
age to  the  plaintiff,  when  it  appeared  by  nis  own  shewing  that  eiUier  no  neg- 
ligence was  imputable  to  the  defendants,  which  was  the  gist  of  the  action,  or 
that  at  least  the  accident  happened  as  much  from  the  fault  of  the  one  as  the 
other. 

Park  and  Holroyd,  who  now  shewed  cause,  did  not  deny  that  the  grounds 
stated  by  the  arbitrator  for  making  his  award  (provided  they  were  to  be  taken 
as  part  of  the  award),  could  not  be  sustained  in  point  of  law ;  for  that  the  onus 
pradandi  lay  on  the  plaintiff  in  the  action,  to  shew  that  the  loss  happened 
from  the  negligence  of  the  defendants'  ship's  crew :  but  they  referred  to  the 
case  of  Ching  v.  Chingy  6  Ves.  Jun.  282,  to  shew  that  an  award  was  not  im- 
peachable on  the  ground  that  the  arbitrator  had  not  decided  according  to  the 
strict  rule  of  law.  And  they  observed,  that  it  might  be  sometimes  equitable 
and  even  advantageous  to  both  parties  to  depart  from  the 'strict  rule  ;  and  on 
that  ground  the  case  referred  to  might  be  sustained.  Though  they  admitted, 
that  if  it  appeiured  that  the  arbitrator  meant  to  decide  according  to  law,  and  was 
mistaken  m  his  notion  of  the  law,  this  Court  had  been  in  the  practice  of  set- 
ting aside  awards  so  made.  But  they  contended  that  the  result  of  the  arbitra- 
tor's opinion  in  this  case  was  not  that  the  defendants^  ship  was  blameless; 
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which  would  hare  shewn  that  they  were  not  liable  for  any  jdainag^,bat  that  both 
parties  were  blameable,  which  would  sustain  mutual  claims  upon  each  other. 

Raine,  contra,  ailer  commenting  on  the  evidence,  as  proving  that  the  damage 
had  not  happened  from  the  negligence  or  misconduct  of  the  defendants'  ship 
which  coula  alone  warrant  the  award  of  damages  to  the  plaintiff;,  but  that  it 
rather  happened  from  accident  or  mutual  mistake ;  contended,  that  the  arbitra- 
tor's opinion  was  evidently  founded  upon  a  mistake  of  the  law,  in  supposing 
that  a  loss  arising  from  mistake  or  mutual  inattention  was  to  be  divided  be- 
tween the  parties.  And  he  contended  against  the  authority  of  the  case  quoted, 
to  the  extent  of  the  doctrine  there  laid  down,  as  contrary  to  the  repeated  de- 
cisions of  this  Court  upon  the  subject  of  awards,  which  were  contmually  set 
aside  on  the  ground  of  mistake  of  the  law  by  the  arbitrator.  And  here  he  ob- 
served the  arbitrator  had  delivered  the  paper  in  question  to  the  parties  as  con- 
taining his  reasons  for  making  the  award. 

Grose,  J. (a).  The  award  is  clearly  wrong,  considering  it  to  be  founded 
upon  the  reasons  stated  by  the  arbitrator  in  the  paper  delivered  with  it  (which 
altogether  must  be  taken  as  one  instrument);  for  it  appears  from  thence  that  he 

Sroceeded  upon  a  ground  which  cannot  be  supported  in  our  law.  And  he  has 
one  wrong  according  to  his  own  principles  and  view  of  the  subject ;  for  it  is 
evident  that  he  meant  to  determine  according  to  law,  and  he  has  mistakea 
it ;  therefore  the  award  is  not  such  as  he  intended  it  to  be. 

Lawrence,  J.  It  is  not  necessary  that  the  arbitrator's  reasons  for  making 
his  award  should  appear  upon  the  face  of  it,  in  order  to  enable  the  Court  to 
examine  them.  Here  there  is  no  doubt  what  the  arbitrator's  reasons  we^e, 
he  having  himself  delivered  them  in  writing  to  the  parties,  as  the  grounds  of 
his  decision,  from  whence  it  clearly  appears  that  he  has  mistaken  the  law  upon 
which  he  meant  to  proceed.  Besides  which  he  seems  to  have  considered 
that  there  were  cross  actions  between  these  parties  referred  to  him,  (which 
was  not  the  case),  and  to  have  decided  accordingly ;  and  on  that  ground  also 
the  award  would  be  bad.  With  respect  to  the  case  cited,  it  appears  but  a 
short  note;  and  without  knowing  more  of  the  circumstances  of  it  than  are 
there  stated,  I  cannot  form  any  judgment  upon  the  opinion  said  to  have  been 
delivered,  whether  it  apply  to  this  case  or  not.(l) 

Le  Blanc,  J.  The  paper  in  question  was  delivered,  together  with  the 
award,  by  the  ai^itrator,  as  containing  his  reasons  for  coming  to  the  conclu- 
sion, which  he  did ;  we  must  therefore  take  them  to  be  such,  as  much  as  if 
they  were  inserted  in  the  award  itself:  and  this  could  only  have  been  done 
for  the  purpose  of  enabling  any  party  who  was  dissatisfied  with  the  award,'  to 
take  the  opinion  of  the  Court  upon  the  validity  of  those  reasons.  We  then 
are  of  opinion  that  the  reasons  assigned  are  bad,  a*nd  therefore  that  the  award 
cannot  be  8upported.(2) 

Rule  absolute. 

(a)  Lord  tUlenharoughj  C.  J.  waB  absent  on  a  special  commission  at  flie  Old  BmUy, 

(1)  Vide  Young  t.  WaUer^  9  Yes.  jun.  965.  where  Lord  Eldon  explains  and  confinnatbe 
case  of  Ching  r.  Ching. 

(2)  Vide  Parker  v.  Avery^  Kirb.  353-4.    Spmcer  v.  Uther,  2  Day  116.    1  Bac.  Abr.  239. 
Wilson's  edit.  ^ 
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Smithey  t?.  Edmonson. 

3  East,  S22.     Not.  12, 1802. 

Ift  tn  aetioa  by  the  anignee  of  a  bond  ffiyen  to  the  Lord  Chancellor  by  the  petitioning 
cieditor  of  a  Mnfcnipt  under  the  stat.  5  U.  2.  c.  30.  a.  23.  [and  which  was  aaaigned  by 
the  Lord  Chancellor  to  a  creditor  of  the  bankrupt,  on  the  ground  of  the  commission  hav- 
ing been  toed  oat  iraudalently ;]  wherein  the  defendant  by  his  plea  set  forth  the  Lord 
Chancellor's  older  for  the  aaeignment :  wherel^  it  appeared  that  he  had  previously  ordered 
a  etrtam  sum  receiTed  by  the  defendant  of  the  bankrupt  to  be  refunded,  and  furiher 
ordered  the  bond  to  be  assigned  to  the  plaintiff,  and  the  costs  of  the  petition  to  be  paid 
by  the  defendant ;  and  then  the  plea  averred  payment  before  the  suing  out  of  the  plain* 
tiff*!  writ  of  the  particular  sum  mentioned  and  the  coats,  tn  taHtfueU9H  of  the  dmmtigt9 
mstained  by  the  bankrupt's  estate ;  and  that  neither,  the  plaintiff  nor  the  bankrupt's  es- 
tate had  sustained  any  other  damage  %iltra  the  sums  so  paid  to  the  plaintiflf :  held  such 
plea  to  be  no  answer  to  the  action  ;  for  by  such  order  of  the  Lord  Chancellor  must  be 
understood,  that  the  whole  penalty  of  tlie  bond  was  assigned  to  the  plaintiff  as  creditor 
and  assigiiee  of  the  etptate  under  a  second  commission,  (and  therefore  a  party  grieved  bv 
the  first  fraudulent  commission)  by  way  of  satisfaction  in  damages  for  the  injury  sustained. 
But  it  was  also  considered  to  be  competent  to  the  Lord  Chancellor  to  review  his  former 
order,  even  afler  judgment  for  the  plaintiff  for  the  whole  penalty,  and  to  direct  the  whold 


or  any  part  of  such  penalty  to  be  applied  accordingly,  it  seeiM,  that  such  a  bond  is  not 
within  thettet  8  &9  W.  a.  o.  IL  s.  8.  by  which  a  jury  is  to  asseis  damages ;  becaoae  by 
the  steU  6  G.  2.  the  damages  are  to  be  ascertained  bv  the  Lord  Chancellor ;  although  m 
Biay  assist  his  conscience  by  directing  an  inquiry  before  a  Master  or  an  iasue  at  law. 

THE  phintiff,  as  assignee  of  the  Lofd  Gliancellor,  brought  an  action  of 
debt  on  bond  against  the  defendant  to  recoTer  the  penalty  of  20(M. :  and  the 
declaration  stated,  that  whereas  the  defendant,  on  the  25th  of  February  1794, 
had  caused  a  petition  to  be  presented  to  the  Lord  Chancellor,  praying  that  a 
commission  of  bankrupt  might  be  issued  against  W.  Wthb^  of,  &c.  dealer  and 
chapman ;  and  thereupon  the  defendant,  by  his  certain  writing  oUigatory 
made  and  given  according  to  the  slatute(a),  under  his  seal,  acknowledged  him* 
self  to  be  bound  unto  the  said  Lord  Chancellor  in  2002.  to  be  paid  to  him  or 
his  assigns,  hx,.  when  requested ;  with  a  condition  that  if  the  defendant  should 
prove  as  well  before  the  major  part  of  the  Commissioners  to  be  appointed  in  a 
commission  of  bankrupt  .against  the  said  WM^  as  upon  a  trial  at  law,  in  case 
die  issuing  forth  of  the  said  commission  should  be  contested  and  tried,  that  the 
said  WM  was  justly  and  truly  indebted  to  the  defendant  in  ICXM.  or  upwards, 
and  was  become  bankrupt  within  the  true  intent  and  meaning  of  the  statutes, 
te. ;  and  if  die  defendant  should  cause  the  said  commission  to  be  executed  ac* 
cording  to  the  directions  of  the  statute  (5  Geo.  2.  c.  30),  then  the  said  writing 
obligatory  to  be  void.  The  plaintiff  then  averred,  that  afterwards,  on  the  6th 
of  MoTtk  1794,  a  commission  of  bankruptcy  issued  against  TFeM,  but  that  the 
defendant  did  not  prove,  &c.  (negativing  the  performance  of  every  part  of  die 
condition),  by  means  whereof  the  said  writing  obligatory  became  forfeited  to 
the  Lord  Chancellor.  And  that  no  port  of  the  money  therein  specified  being 
paid,  the  Lord  Chancellor  afterwards,  on  the  17th  of  Jvly  1800,  upon  the  pe« 
tition  of  the  plaintiff  (being  a  creditor  of  Webb,  and  one  of  the  assignees  of  the 
estate  and  e&cts  of  the  said  Webb,'ti  bankrupt,  and  the  person  in  thai  beka^ 
grieved),  by  an  indorsement  on  the  said  wnting  obligatory,  made  under  his 
hand  and  seal,  assigned  the  same  to  the  plaintiff,  according  to  the  form  of  the 
statute,  6dc.  :  by  means  whereof  and  by  force  of  the  statutei  &c.  an  action  had 
accrued  to  the  plaintiff,  as  assignee  of  the  Lord  Chancellor,  to  demand,  &c. 

The  defendant  by  his  plea  craved  oyer  of  the  writing  obligatory  and  condi- 
tion, and  of  the  assignment,  which  latter  was  in  substance  as  follows :  Wherfr* 
as  by  m^  order  dated  14th  of  June  1800,  made  upon  the  petition  of  W.  Smsikey 
(the  plaintiff)  one  of  the  assignees  of  the  estate  of  W,  Webb,  a  bankrupt,  I  or- 
derea  that  the  commission  issued  against  Webb  should  be  superseded,  and 

(a)  FMfepost,87. 
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the  bond  in  question  shoald  be  assigned  to  the  plaintiflfin  order  that  the  same 
might  be  put  in  suit  against  the  defendant,  ybr  the  purpose  of  recovering  from 
him  the  datnages  and  costs  sustained  hy  the  estate  of  Webb,  an  consequence  of 
the  said  commission  having  been  sued  out,  and  the  said  plaintifi's  application  to 
supersede  the  same,  I  A,  Lord  L.  Lord  High  Cdancellor,  &^.  do  therefore  as' 
sign,  &c.  unto  the  plaintiff,  as  assignee  as  aforesaid,  his  executors,  &c.  the 
bond  in  question,  and  all  beriejit  and  advantage  thereof  and  all  moneys  there* 
by  secured  and  now  due,  or  which  may  hereof ter  become  due  and  payable  by 
virtue  thereof  (Signed  and  sealed  by  the  Lord  Chancellor,  and  dated  17th 
July  1800).  And  then  the  defendant  pleaded  actio  nan,  kc.  because  admit- 
ting that  such  commission  of  bankruptcy  issued  aginst  Webb,  yet  that  by  the 
aaid  order  of  the  Lord  Chancellor  in  the  said  assignment  mentioned  (which 
said  order  was  made  upon  hearing  the  petition  of  the  plaintiff),  after  reciting 
that  whereas  the  plaintiff,  one  of  the  assignees  of  Webb,  the  bankrupt,  and  also 
a  creditor  of  his,  did,  on  the  15tji  of  May  last,  petition  the  Lord  Chancellor, 
shewing  that  on  the  6th  of  March  1794,  the  defendant  sued  out  a  commission 
of  bankruptcy  against  Webb,  wherein  he  was  petitioning  creditor,  and  which 
never  had  been  prosecuted  (being  the  commission  in  the  condition  of  the  bond 
mentioned) :  that  instead  of  prosecuting  the  same,  the  defendant  had  made 
use  thereof,  and  did-thereby  obtain  from  Webb,  after  issuing  such  commission, 
192.  13«.  4^.  which  he  had  stated  as  his  costs  and  expences  of  suing  out  such 
commission.  That  in  August  1796  another  commission  was  issued  against 
Webb^  wherein  the  petitioner  (the  plaintiff)  was  chosen  assignee,  on  an  act  of 
bankruptcy  committed  prior  to  the  said  6th  of  March  1794,  the  said  petitioner 
(the  plaintiff)  was  advised  tqhave  the  first  commission  superseded ;  the  Lord 
Chancellor  ordered  that  the  said  19Z.  13f.  4<2.  being  the  cost  paid  by  Webb  to 
the  defendant,  for  suing  out  such  commission  should  be  paid  by  the  defendant 
to  the  said  petitioner  (2ie  plaintiff)  and  also  that  the  defendant  should  pay  to 
the  plaintiff  all  and  every  the  costs  of  and  occasioned  by  the  several  matters 
ef<oresaid,  with  the  oosts  of  that  application  to  him,  the  said  Lord  Chancellor^ 
such  costs  to  be  taxed,  &c.  The  defendant  then  further . {beaded,  that  after 
the  making  of  the  said  order,  and  of  the  said  assignment,  &c.  and  before  the 
suing  forth  of  the  plaintiff's  writ,  viz.  on  24th  of  July  1800,  all  and  every  the 
said  oosts  by  the  sand  order  directed  to  be  taxed,  were  duly  taxed,  at  the  sum  of 
222.  6»«  lOt/.,  and  that  the  defendant  then  and  there  paid  the  same  to  the 
plaintiff,  together  with  the  aforsaid  191.  ISs.  ^d.,  in  the  said  order  mentioned 
and  directed  to  be  paid,  &c.  for  the  costs  of  suing  out  the  (first)  commission, 
dec.  according  to  the  tenor  and  effei:t  of  the  said  order,  in  satisfaction  for  the 
damages  iand  costs  sustained  by  the  estate  of  Webb,  in  consequence  of  the  said 
hut  mentioned  commission  having  been  sued  outr  and  the  paintiff's  applica- 
tion aforesaid  to  supersede  the  same :  which  said  several  sums  of  22^.  6^.  \M. 
and  19/.  13t.  4d.  the  plaintiff  accordingly  accepted  aitd  received  from  the  de- 
fendant.  And  then  the  defendant  averred,  that  the  plaintiff  had  not,  nor  had 
the  estate  of  Webb,  sustained  any  damages  or  costs  wluttsoever,  in  consequence 
of  the  last  mentioned  commission  having  been  sued  out,  or  the  plaintiff's  ap- 
plication to  supersede  the  same,  oth^  than  the  two  several  sums  before«men- 
tioned,  and  which  had  been  so  paid  and  received,  &c. 

The  replication  set  forth  the  order  of  the  Lord  Chancellor,  reciting  the 
plaintiff's  petition  more  at  length  than  it  was  stated  in  the  plea ;  whereby  it 
appeared  to  have  been  stated  to  the  Lord  Chancellor,  that  the  defendant,  instead 
of  prosecuting  the  commission  he 'had  sued  out  against  Webb,  hnA  made  use 
of  the  same,  and  had  obtained  from  Webb,  after  the  issuing  of  the  said  com- 
mission, divers  sums  of  money,  whereby  he  had  privately  received  more  in 
the  pound  than  the  other  creditors,  viz.  50/.,  30/.,  and  10/.,  as  well  as  19/. 
13f.  id.  (before-mentioned),  making  altogether  109/.  13s.  4d.  That  in  August 
1796,  another  commission  issued  against  Webb,  wherein  the  plaintiff  was 
chosen  assignee,  on  an  act  of  bankruptcy  committed  prior  to  the  6th  of  March 
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1794 ;  and  that  in  December  1796,  the  defendant  petitioned  that  the  last-men* 
tioned  commission  might  be  superseded  with  costs,  stating  that  there  was  no 
petitioning  creditor's  debt :  in  consequence  of  which  an  issue  was  directed  to 
try  that  question,  &c.  which  was  found  against  the  defendant,  and  his  original 
petition  ordered  to  be  dismissed  with  posts,  kc. :  and  stating  further,  that 
the  petitioner  was  advised  that  it  was  necessary  and  materiid  that  the  first 
commission  should  be  superseded,  and  the  money  received  by  the  defendant  of 
tke  boHkrupt  refunded  for  the  benefit  of  the  creditors,  and  that  the  bond  given 
on  that  occasion  ought  to  be  assigned,  the  same  being  forfeited  ;  and  therefore 
praying  that  the  commission  of  bankrupt  issued  by  the  defendant  might  be  su- 
perseded, and  all  the  proceedings  under  it  deposited  with  the  secretary  of  bank- 
rapts;  that  the  bond  given  to  the  Lord  Chancellor  should  be  assigned  either 
to  the  plaintiff,  W,  J),  (the  other  assignee).  Sec.  or  to  the  bankrupt;  and  that 
the  defendant  should  be  examined  before  the  commissioners  under  the  last 
commission,  who  might  inquire  what  sums  of  money,  goods,  or  securities,  &c. 
the  defendant  had  received  of  the  bankrupt  since  the  issuing  of  the  first  com- 
Biismon,  and  that  all  which  they  should  find  to  have  been  so  recei? ed  might 
be  paid  by  the  defendant  to  such  persons  as  the  commissioners  should  appoint 
for  the  purposes  of  the -statute,  &c.  and  that  the  defendant  might  pay  to  the 
plaintiff  die  costs  of  the  application.  Whereupon  the  Lord  ChanceUor  had 
ordered  the  first  commission  to  be  superseded,  and  the  proceedings  under  it 
deposited,  &c.  and  the  19/.  13f.  42.,  the  costs  of  such  first  commission,  paid  by 
the  bankrupt  to  the  defendant  for  the  same,  to  be  repaid  by  the  defendant  to 
the  plaintiff,  and  that  the  bond  entered  into  by  the  defendant  to  the  Lord 
Chancellor  should  be  assigned  to  the  plaintiff,  and  the  defendant  pay  to  the 
plaintiff  ail  the  costs  of  and  occasioned  by  the  several  matters  aforesaid,  with 
the  costs  of  the  application,  dec.  To  this  there  was  a  geneml  demurrer  and 
joinder. 

Lawest  in  support  of  the  demurrer  (aAer  observing  that  the  replication  was 
defective  in  not  traversing  any  matter  in  the  plea),  proceeded  to  support  the 
plea,  the  validity  of  which  was  the  principal  question.  Tills  is  not  a  case 
within  the  stat.  o  Geo.  2.  c  30.  s.  23.  (o) ;  tor  the  remedy  given  by  thatclaose 
is  confined,  as  fur  as  respects  this  question,  to  cases  where  the  commission  is- 
sues either  firauduletUly,  (i.  e.  as  against  creditors),  or  malidousiy  (i:  e.  as 
against  the  bankrupt  himself ) ;  in  either  of  which  cases  the  Lord  Chancellor 
may,  upon  petition  of  the  party  grieved,  examine  into  the  same,  and  order 
satirfaetion  to  be  made  to  him  for  the  damages  by  him  sustained  ;  and  for  the 
better  recovering  thereof  (i.  e.  of  the  actual  damages  sustained  by  the  party 
grieved),  the  Lord  Chancellor  may,  if  there  be  occasion,  assign  the  bond, 
before  directed  to  be  entered  into  by  the  petitioning  creditor  upon  the  suing 
out  of  the  commission,  to  the  party  so  petitioning,  who  may  sue  upon  the  same 

(a)  Bf  tfatt  oiaOM  it  is  enteled,  ^  fiir  preventing  Um  taking  out  oommMnoM  of  bulk- 
«•  rsftM  ■Mfiriwiily,  tbtt  no  eommianoo  ofbMiknipt  ihall  be  awarded  and  inraedout  against 
«  any  peiaon  whatsoever  qpon  the  petition  of  one  or  more  creditors,  unlesa  (the  debt  be  of 
•*  a  osftain  amount  therein  apecified),  and  the  creditor  or  creditors  petitioning  for  such  com- 
'  '  I  shall,  befevB  the  sane  shalt  be  granted;  make  an  affidavit,  (or  affirmation  in  writ" 
_  .IBM  one  sfthe  Masten  in  Chancery  of  the  trath  of  s«ch  their  remdive  debt  and 
I ;  likewise  g^ve  bond  to  the  Lord  Chanoellor,  &o.  in  the  penalty  or  SOOf.  to  be  coa- 
**  ditiooed  for  proving  their  debts,  Ac.  in  ease  the  due  issuing  forth  of  the  same  shall  be 
**  conteiled,  Ac  and  also  lor  proving  the  perty  a  bankrupt  &c.  And  if  sneh  debt  or 
**  debts  shau  not  be  really  doe  or  owing,  or  if  afler  sneh  commission  taken  oat,  it  cannot  be 
**  proted  that  the  party  was  a  bankrupt,  dee.  but  on  the  contrary  it  shall  appear  that  «neh 
**  onnifnisBion  was  taken  ant  fiaudmlptily  or  nuUidaualy^  that  then  the  Lord  Chancellor,  Ac. 
"  shall  and  may,  upon  the  petition  of  .the  party  or  parties  grieved,  examine  into  the  same, 
«•  and  order  gatufaction  to  he  made  to  him,  her,  or  them,  for  the  damages  by  him,  her,  or 
**  them,  smtamtd;  and  for  the  keUer  rteevery  thereof  may,  in  ease  there  be  occasion,  assi^ 
^  such  bond  or  bonds  to  the  party  or  parties  ao  petitioning,  who  may  sue  for  the  same  m 
**  his,  her,  or  their  name  and  names;  any  law,  custom,  or  usage  to  the  contrary  notwith- 
**  standing.*' 


»ing)bi 
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in  his  own  nariie.  If  therefore  it  appear  upon  the  record,  that  the  party  fining 
is  not  a  party  grieved,  or,  what  is  the  same  thing,  if  he  had  been  aggrieved,  yet 
that  he  has  received  compensation  for  his  damage,  this  action  on  the  bond 
cannot  be  sustained.  Now  here  it  does  not  appear  by  the  Lord  Chancellor's 
order,  that  any  money  had  been  improperly  received  by  the  defendant  ef  the 
bankrupt.  The  fact  is  indeed  stated  in  the  petition  recited  in  the  order,  bat 
it  is  not  alleged  to  be  true  in  the  order  itself.  But  taking  the  fact  to  be 
so,  the  only  damage  which  could  be  sustained  by  the  creditors  at  large  was 
the  exact  amount  of  the  money  so  improperly  withdrawn  from  the  bankrupt's 
esu&te,  for  which  there  were  two  remedies  at  law,  without  having  resort  to  the 
assignment  of  the  bond,  which  was  only  intended  to  give  a  legal  remedy  against 
the  party's  estate,  where  none  was  before,  for  such  damages  as  the  Lord  Chan- 
cellor has  or  may  assess.  But  the  assignees  under  the  new  commission  might 
have  maintained  an  action  for  money  had  and  received  to  recover  the  sum  so 
received,  or  the  defendant  migbt  have  been  proceeded  against  on  the  24th 
section  of  the  act,  which  provides,  that  the  party  so  receiving  such  satisfttction 
**  shall  forfeit  and  lose  as  well  his  whole  debt  as  the  whole  he  shall  have  taken 
or  received,  and  shall  pay  back  the  same  to  such  person  as  the  commissioners 
acting  under  the  new  commission  shall  appoint,  in  trust  for  the  bankrupt's 
creditors."  This  then  is  not  one  of  those  cases  where  it  was  necessary  to 
resort  to  the  Lord  Chancellor  in  order  to  assess  the  damages,  and  to  recover 
which  the  bond  was  to  be  assigned,  if  necessary ;  because  here  the  dami|ge 
was  iu  its  own  nature  certain,  and  the  same  law  has  pointed  out  a  specific 
mode  of  redress.  But  whatever  doubt  there  might  have  been,  whether  this 
particular  plaintiff,  standing  only  in  the  general  relation  of  a  creditor  to  the 
bankrupt's  estate,  or  an  assignee  under  the  new  commission,  be  a  party  grieped 
within  the  clause  empowering  the  assignment  of  the  bond  ;  or  whatever  doubt 
there  might  have  been,  if  the  sum  directed  to  be  refunded  hj  the  Lord  Chan- 
cellor had  not  been  paid ;  yet  as  the  bond  can  only  be  assigned  to  recover 
the  particular  damages  assessed  by  the  Lord  Chancellor :  (though  if  he  please, 
he  may,  instead  thereof,  assign  the  bond  generally,  which  will  be  taken»  accor- 
ding to  Smiih  V.  Broomkead^  7  Term  Kep.  300,  and  ex  parte  Gayter,  1  Atk. 
144,  to  be  an  assignment  of  the  whole  penalty  by  way  of  damage) ;  and  as  it 
appears  that  his  Lordship  has  in  this  case  assessed  the  damage  by  ordering 
the  money  received  to  be  refunded,  and  the  costs  of  the  former  proceeding  to 
be  paid ;  and  as  the  whole  of  this  has  been  already  satisfied  ;  the  bond  which 
was  assigned  in  order  to  secure  those  payments  is  discharged ;  and  the  Lord 
Chancellor  having  once  exercised  his  judgment  in  assessing  the  damages  is 
fitneius  offidoy  and  cannot  award  any  new  satisfaction  ultra  the  damages  so 
before  assessed.  And  it  is  clear  from  the  authorities  cited  that  the  jury  can- 
not give  any  other  damage  upon  the  bond  but  the  sum  assessed  by  the  Lord 
Chancellor,  In  Smith  v.  Broomhead,  no  damages  had  been  assessed,  which 
differs  that  case  from  the  present,  and  therefore  the  plaintiff  could  only  recover 
the  penalty.  If  then  this  case  be  sent  to  a  jury  to  assess  the  damages,  as  it 
ultimately  must,  in  case  the  Court  over-rule  the  demurrer ;  [the  Court  appearT 
ing  to' dissent  from  this,  he  added]  or  if  the  Court,  without  die  intervention  of 
a  writ  of  inquiry,  give  judgment,  the  amount  of  the  damage  assessed  by  the 
Lord  Chancellor,  tbe  defendant  will  be  obliged  to  pay  the  amount  twice  over. 

Wood,  contra*  The  object  of  the  replication  was  to  shew  the  Court  the  true 
state  of  the  case,  the  plea  having  garbled  the  petition  which  discloses  it.  It 
aj^ars,  then,  that  the  defendant,  having  colluded  with  the  bankrupt  to  sue 
out  a  fraudulent  commission,  received  from  the  latter  the  expences  of  suing  it 
out,  &c.  The  Lord  Chancellof,  upon  a  hearing  of  the  matter,  directed  in  the 
first  place  that  the  money  so  received  should  be  refunded,  and  that  the  defen- 
dant should  pay  to  the  assignee  under  the  new  commission  the  costs  of  suinff 
it  out ;  and  further  as  a  satisfaction  to  the  creditors  for  the  injury  sustained 
by  the  suing  out  the  fraudulent  commission  by  which  they  were  to  be  de- 
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fraaded  or  delayed  of  their  just  demands,  his  Lordship  directed  the  bond  to 
be  assigned,  in  order  to  recover  against^  the  defendant  the  whole  penalty. 
And  such  intention  was  expressed  at  the  time  of  making  the  order :  for  when 
it  was  prayed  on  behalf  of  the  defendant,  that  the  matter  might  be  referred  to 
a.  master  to  ascertain  the  amount  of  the  damage,  his  Lordship  refused  it,  and 
said  that  the  assignee  should  have  the  whole  penalty  (a).  And  it  was  de- 
cided in  the  cases  cited,  ex  parte  Gayter,  and  Smith  v.  Broomhead^  that  if 
the  bond  be  assigned  generally,  the  assignee  must  recover  the  whole  penalty ; 
as  none  but  the  Lord  Chancellor  can  assess  the  damages.  It  is  plain  from 
the  statement  of  the  case,  that  the  plaintiff  as  a  creditor  must  be  a  party 
grieved  by  the  suing  out  a  fraudulent  commission.  Besides  which  he  is  so 
arerred  to  be  in  the  declaration,  and  the  defendant  should  hc^ve  denied  that 
fact,  if  it  were  otherwise.  Then  ^a  to  the  necessity  of  a  writ  of  inquiry  to  as- 
sess the  damage,  that  was  denied  by  Lawrence,  J.  in  the  last-mentioned  case, 
who  said,  that  such  a  bond  was  not  within  the  statute  of  King  William, 
But  at  any  rate,  that  would  be  no  cause  of  demurrer,  being  a  subsequent  pro- 
ceeding* 

Laweff  in  reply,  said  that  no  other  motive  could  be  attributed  to  the  Lord 
Chancellor  for  assigning  the  bond  than  what  was  expressed  on  the  face  of  the 
order :  and  the  only  reason  apparent  there  is  that  which  is  also  to  be  found  in 
the  statute,  namely,  to  furnish  the  assignee  with  a  legal  remedy  to  recover  the 
damage  assessed  by  his  Lordship ;  and  that  has  been  already  paid.  Admit- 
ting, Uierefore,  that  the  plaintiff  was  once  a  party  grieved,  he  has  already  re- 
ceived his  recompence. 

Lord  Ellbnborovoh,  Ch.  J.  This  is  an  action  to  recover  the  penalty  of  a 
bond  which  the  Lord  Chancellor  is  empowered  by  the  stat.  6  Geo.  2.  c.  30.  s. 
23.  to  take  on.  the  issuing  of  any  commission  of  bankrupt  from  the  creditor 
petitioning  for  the  same,  conditioned  for  proving  his  debt,  and  also  for  proving 
the  party  a  bankrupt  at  the  time  of  taking  out  such  commission,  and  further 
to  proceed  as  is  therein  after-roeotipned  :  and  then  the  statute  directs,  that  if 
such  debt  (that  is,  the  petitioning  creditor's  debt),  shall.not  be  due,  or  if  it  can- 
not be  proved  that  the  party  were  a  bankrupt  at  the  time,  but  on  the  contrary 
it  shall  appear  that  the  commission  was  taken  out  fraudulently  or  maliciously ; 
then  the  Lord  Chancellor  may,  upon  petition  of  the  party  grieved,  examine  into 
the  same,  and  order  satisfaction  to  be  made  to  him,  &c.  for  the  damages  by 
him  sustained ;  and  for  the  better  recovery  thereof,  in  case  there  be  occasion, 
assign  such  bond  to  the  party  petitioning,  &c*  It  appears  then,  in  the  first 
pkice,  that  if  there  be  a  default  made  in  any  one  of  the  matters,  which,  by  the 
coalition  of  the  bond  is  made  necessary  to  be  satisfied,  the  bond  is  forfeited. 
The  statute  says,  if  it  appear  that  such  commission  were  taken  (mtfraudt4ently 
or  maliciously :  Now,  to  whom  is  it  to  jippear,  but  to  the  Lord  Chancellor,  or 
keeper,  ^.  ?  That  is,  to  the  person  who,^upon  petition  of  the  party  grieved,  is 
required  to  examine  into  the  same.  If  it  appear  to  his  conscience  and  satis- 
faction, that  the  party  grieved  has  sustained  damage,  he  is,  for  the  better  re- 
covery thereof,  to  assign  the  bond  to  the  party  grieved. .  It  is  objected  here, 
that  tne  plaintiff  is  not  a  pa/rty  grieved;  but  he  appears  to  be  a  creditor  of 
the  bankrupt ;  and  every  creditor  may  be  said  to  to  a  party  grieved  by  the 
suing  out  of  a  fraudulent  commission,  which  may  intercept  or  delay  the  just 
distribution  of  the  bankrupt's  estate ;  and  more  particularly  as  this  plaintifi  ap- 
pears to  be  appointed  assip^nee  under  the  subsequent  commission.  No  doubt, 
therefore,  he  is  a  party  grieved,  and  as  such  a  proper  person  to  whom  the  bond 
might  be  assigned.  It  is  equally  clear,  that  the  Lord  Chancellor  may  pro- 
prio  nigore  ascertain  the  amount  of  the  damages  sustained  by  the  party 

(«)  It  was  objected  e  amtra,  that  this  was  going  out  of  the  order  as  stated  on  the  record : 
but  it  was  answered,  that  it  might  be  referred  to  as  a  note  of  a  judicial  opinion  of  the  Lord 
Chancellor  in  a  case  pendiag  before  him. 
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griered  without  any  suit  instituted  for  that  purpose,  or  the  intervention  of  a 
jury.  And  for  the  recovery  thereof  he  is  authorised  to  assign  the  bond  of  the 
petitioning  creditor :  the  reason  of  which  was,  that  the  order  of  the  Lord 
Chancellor  upon  the  party  to  pay  the  damage  so  ascertained  would  only  attach 
upon  his  person,  and  not  upon  his  estate ;  and  therefore  in  case  of  his  contu- 
macy it  was  thought  expedient  to  have  effectual  means  of  enforcing  such 
order,  by  giving*  a  remedy  at  law  which  would  bind  his  property.  Then  it  is 
objected,  that  the  Lord  Chancellor  having  had  one  examination  of  the  matter, 
and  }iaving  ordered  certain  sums  to  be  refunded  to  the  bankrupt's  estate,  and 
costs  to  be  paid,  must  be  taken  to  have  assigned  the  bond,  in  order  to  enforce  the 
payment  of  those  sums,  and  that  he  has  precluded  himself  from  re-inTefltig»* 
ting  the  question,  and  ordering  any  further  sum  to  be  paid  by  way  of  damage 
to  the  party  grieved,  out  of  the  penalty  of  the  bond.  But  it  does  not  appear  to 
me,  that  such  is  the  meaning  of  the  act,  or  that  the  Lord  Chancellor  nas  pre* 
eluded  himself  from  reviewing  his  own  order  made  upon  the  former  examua* 
tion.  But  that  if  he  find  that  the  party  grieved  has  been  damnified,  it  is  com- 
petent to  him  to  assign  the  bond,  and  he  may,  upon  a  further  examinatioii, 
ascertain  whether  the  damage  sustaitied  amount  to  the  whole  or  irfiat  part  of 
the  penalty ;  and  the  only  purpose  of  such  assignment  is  to  give  the  party 
grieved  a  legal  lien  for  his  damages  on  the  obligor's  estate.  There  are  no  res- 
trictive words  in  the  statute  confining  the  amount  of  the  damages  to  be  recov- 
ered on  the  bond  to  such  specific  sum  as  the  Lord  Chancellor  shall  have 
previously  ascertained.  But,  as  is  said  in  Smith  v.  Broomhead^  7  Term  Bep* 
304,  he  may  either  in  the  first  instance  assign  the  bond,  or  he  may  direct  an 
inquiry  before  the  master  to  ascertain  the  amount  of  the  damage  sustained,  or 
an  issue  at  law  upon  a  quantum  damnificattu  to  be  tried ;  or  he  may  order 
the  whole  or  any  part  of  the  penalty  to  be  paid.  Neither  is  he  bound  by  the 
origitial  assessment  of  the  damages  ;  but  if  he  afterwards  see  that  damages 
to  the  whole  extent  of  the  penalty  have  been  sustained,  he  may  order  the 
whole,  instead  of  a  part,  to  be  paid.  Then  as  to  the  stat.  8  &  9  W.  3.  (c* 
11.  8.  8.)  I  do  not  think  this  is  a  bond  within  it ;  for  it  is  admitted  that  the 
Lord  Chancellor  may  himself  assess  the  damages,  which  it  is  the  province 
of  the  jury  to  do  in  cases  under  that  statute ;  which  is  in  itself  an  answer 
to  the  argument.  Indeed,  the  power  of  assessing  the  damages  is,  by  that 
statute,  specifically  given  to  the  Lord  Chancellor.  If  the  bond  be  forfeited, 
he  may  assess  the  damages  to  the  extent  of  the  whole  or  any  part  of  the 
penalty,  and  is  not  confined  to  the  terms  of  his  original  order.  All  then  that 
the  obligor  can  do  at  law,  who  is  sued  by  the  assignee  of  the  bond,  is  either 
to  deny  by  his  plea  that  he  executed  the  bond,  or  that  it  was  assigned,  or  to 
plead  performance  of  the  condition,  or  payment  of  the  whole  sum^directed 
by  the  Lord  Chancellor.  But  if  the  condition  be  broken,  the  assignment  of 
the  bond  will  enable  the  plaintiff  to  recover  judgment,  which  will  remain  as 
a  security  for  the  damages  assessed,  or  to  be  assessed,  by  the  Lord  Chancel- 
lor :  and  as  he  has  assigned  the  bond  generally  in  this  instance  without  any 
abridgment  -of  the  amount  of  the  damage  sustained,  we  must  take  it  that  he 
has  ordered  the  whole  penalty  to  be  recovered  at  law ;  whatever  subsequent 
directions  he  may  think  proper  to  give.* 

Grose,  J.  The  case  of  Smith  v.  Broomhead  is  a  direct  answer  to  the  ar- 
guments urged  on  ^half  of  the  defendant,  and  this  case  is  an  attempt  to 
revise  that  authority.  But  I  perfectly  agree  to  the  construction  of  the  act 
there  given,  and  to  what  was  said  by  my  Brother  Lawrence,  that  this  is  not 
a  bond  within  the  statute  of  King  William.  The  Lord  Chancellor  also  put 
the  same  construction  on  the  act  of  Geo.  2.  in  this  very  case,  and  evidently 
thought,  by  what  he  said  at  the  time  of  making  the  order,  that  the  whole 
penalty  was  recoverable  at  law  by  the  plaintiff,  the  assignee. 

Lawrence,  J.  When  the  case  of  Smith  v.  Broomhead  was  before  the  Court, 
I  said  that  it  was  not  a  case  within  the  statue  of  King  TFiSiam,  because  tha 
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damages  were  to  be  ascertained  by  the  Lord  Chancellor  exclusiyely :  whether 
he  thoaght  proper  to  ascertain  them  himself,  or  referred  the  inquiry  to  a  mas* 
ler  ander  his  own  directions,  or  to  a  jury,  subject  afterwards  to  his  controdl ; 
and  that  the  damages  were  not  to  be  ascertained  by  a  jury  under  the  author- 
ity of  a  court  of  common  law.  And  indeed  the  argument  of  the  defendant's 
counsel  has  proceeded  upon  this  assumption ;  for  it  is  not  now  contended  that  we 
are  to  assess  the  damages  with  the  assistance  of  a  jury,  but  it  is  said  that  the 
Lord  Chancellor  has  already  ascertained  them,  and  that  he  meant  by  his  order 
lo  say  that  the  assignment  of  the  bond  was  only  to  enforce  payment  of  the 
costs  of  the  petition,  and  of  the  19/.  ISf.  4td.  which  had  been  paid  by  the  bank- 
rupt to  the  defendant  Then  are  we  so  to  understand  the  order  ?  I  think  not. 
For  the  petition,  besides  praying  that  the  several  sums  of  money  received  by 
the  defendant  from  the  bankrupt's  estate  should  be  refunded,  and  the  commis- 
sion be  superseded,  and  the  costs  of  the  application  be  paid  by  the  defendant, 
submits  further  that  the  bond  in  question  should  be  assigned,  the  same  being 
forfeited.  And  the  Lord  Chancellor,  by  his  order  founded  thereon,  directs 
the  commission  to  be  superseded,  and  the  19Z.  13^.  id,  to  be  paid,  and  does 
furtker  order  that  the  bond  be  assigned  to  the  plaintiff,  and  the  defendant  to 
pay  the  costs  of  the  application.  What  use  is  hereafter  to  be  made  of  the 
judgment  of  this  Court  in  the  Court  of  Chancery  it  is  not  now  necessary  to 
consider ;  but  it  could  not  be  meant  to  secure  the  payment  of  the  costs  of  the 
application  in  that  Court.  If  then  the  condition  of  the  bond  be  not  performed, 
the  bond  is  forfeited ;  and  if  so,  the  plea  is  no  answer  to  the  breach.  What 
the  consequence  of  the  judgment  here  is  to  be  is  for  the  Lord  Chancellor,  and 
not  for  us,  to  consider ;  for  I  agree  with  my  Lord,  that  the  Lord  Chancellor 
will  not  be  tied  up  by  his  former  order  from  considering  whether  the  whole 
or  what  part  of  the  penalty  shall  be  paid  to  the  creditors. 

Lk  Blanc,  J.  The  objection  made  is,  that  the  plaintiff  on  these  pleadings 
appears  to  have  been  aggrieved,  if  at  all,  only  to  a  certain  extent,  and  that  he 
has  been  already  indemnified  up  to  that  extent :  and  therefore  that  he  is  not 
entitled  to  recover  any  further  compensation  on  the  bond.  That  brings  the 
question  to  the  construction  of  the  Lord  Chancellor's  order ;  whether  the  ar* 
gument  be  founded  in  fact,  which  assumes  that  the  plaintiff  was  only  damni- 
fied to  the  extent  of  the  money  actually  paid  out  of  the  bankrupt's  estate,  and 
that  the  Lord  Chancellor  had  ascertained  the  damages  to  that  extent  only,  and 
had  assigned  the  bond  merely  for  the  recovery  of  those  damages  and  the  costs  of 
the  application  ?  But  it  is  impossible  to  understand  the  language  of  the  order 
in  that  sense.  Nor  is  the  assignment  of  the  bond  so  confined  in  its  object  by 
the  statute.  For  it  expressly  directs  the  bond  to  be  taken  in  a  limited  sum,  which 
might  be  less  than  the  money  fraudulently  received :  and  the  Lord  Chancel- 
lorlnay  assign  it  to  the  party  grieved  in  satisfaction  of  the  damages  by  him  sus- 
tained, which  includes  someUiing  beyond  the  actual  loss  of  money.  It  is; 
however,  contended  to  be  a  bond  of*^  indemnity ;  and  it  is  so  to  a  certain 
extent ;  but  it  is  to  indemnify  the  party  grieved  for  such  damageii  as  the  Lord 
Chancellor  shall  ascertain,  not  such  as  are  to  be  ascertained  by  a  jury.  But 
if  his  Lordship  had  meant  that  the  bond  was  to  be  assigned  only  to  secure  the 
pa3^ent  of  the  money  received  and  the  costs  taxed,  he  would  have  said  so  in 
terms ;  but  that  is  not  the  language  of  the  order.  The  person  damnified  may 
be  either  the  bankrupt  or  a  creditor,  as  the  commission  is  malicious  or  fraudu- 
lent. It  appears  that  the  Lord  Chancellor  thought  this  a  fraudulent  commission 
taken  out  with  the  connivance  of  the  bankrupt,  and  therefore  that  the  credit- 
ors were  the  parties  grieved,  and  not  the  bankrupt.  It  is  clear  that  a  creditor 
may  be  injured  by  a  fraudulent  commission  far  beyond  the  mere  costs  of  suing 
it  out :  and  so  it  appeared  to  the  Lord  Chancellor  in  this  case  ;  and  therefore 
he  ordered  the  bond  to  be  assigned  for  those  damages^  and  not  for  the  particu- 
lar sum  which  had  been  paid  out  of  the  bankrupt's  estate,  which  he  had  besides 
directed  to  be  repaid,  together  with  the  costs,  by  the  defendant.    It  is  not  nee- 
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essary  now  to  say  whether  such  a  hond  fall  within  the  stat.  8  &  9  W.  3., 
though,  as  it  appears  to  me,  it  does  not.  For  though  it  may  be  a  bond  of  in-* 
demnity  to  a  certain  extent,  yet  it  is  to  indemnify  against  such  damages  as 
the  Lord  Chancellor  shall  ascertain,  and  not  such  as  shall  be  found  by  a  jury. 
If  the  Lord  Chancellor  only  intended  that  the  bond  should  be  assigned  for  the 
recovery  of  the  speciiio  sum  of  19/.  13it.  4J.  and  the  costs  of  the  petition,  it 
was  open  to  the  defendant,  on  the  payment  of  thpse  sums,  to  have  applied  to 
his  Lordship,  who  would  have  ordered  a  stay  of  proceedings.  On  the  face  of 
the  order,  as  it  now  stands,  we  must  take  it  that  by  the  assignment  of  the  bond 
generally  the  whole  penalty  was  intended  to  be  recovered. 

Judgment  for  the  plaintiff. 


Elwes  V*  Maw. 

3  Eait,  38    Nov.  13,  1802. 


A  tenant  in  agriealtore,  wlw  elected  at  bis  own  expence,  and  for  the  mere  neoeoMir  and 
conTenient  occapation  of  hia  farm,  a  beastrhouiie,  carpenter's  shop,  fuel  boose,  cart-nouse, 
pump- house,  and  fold-yard  wall,  which  building  were  of  brick  and  mortar,  and  tiled, 
and  let  into  the  mnnd,  cannot  remove  the  same ;  thongh  dorinff  bis  term,  and  thooff h 
he  thereby  left  the  premises  in  the  same  state  as  when  he  enlered.  There  sppeara  to  be 
a  distinction  between  annexations  to  the  freehold  of  that  natare  for  the  pnrposes  of  trade, 
and  those  made  for  the  purposes  of  agriculture  and  better  enjoying  the  immediate  profits 
ef  the  land,  in  favour  of  the  tenant's  right  to  remove  the  former :  that  is,  where  the  su- 
perincumbent building  is  erected  as  a  mere  accesniy  to  a  personal  chattel,  as  an  engine : 
oat  where  it  is  accessary  to  the  realty,  it  can  in  no  case  be  removed. 

THE  declaration  stated,  that  the  plaintiff  was  seised  in  fee  of  a  certain 
messuage,  with  the  out-houses  dec.  and  certain  land,  &c.  in  the  parish  of  Bigby 
in  the  county  of  Lincoln^  which  premises  were  in  the  tenure  and  occupation 
of  the  defendant  as  tenant  thereof  to  the  pUintiflf,  at  a  certain  yearly  rent,  the 
reversion  belonging  to  the  plaintiff;  and  that  the  defendant  wrongfully,  &c. 
intending  to  injure  the  plaintiff  in  his  hereditary  estate  in  the  premises,  whilst 
the  defendant  was  possessed  thereof,  wrongfully  and  injuriously,  and  without 
the  licence  and  against  the  will  of  the  plaintiff,  pulled  down  divers  buildings, 
parcel  of  the  said  premises,  in  his,  the  defendant's,  tenure  and  occupation,  viz* 
a  beast-house^  a  carpenter^ s  shop,  a  waggan-housey  afud'house^  and  a  pigeon- 
house,  and  a  brick  wall,  inclosing  the  fold-yard,  and  took  and  carried  away 
the  materials,  which  were  the  property  of  the  plaintiff,  as  landlord,  and  con- 
verted them  to  his,  the  defendant's  own  use ;  by  reason  whereof  the  rever- 
sionary estate  of  the  plaintiff  in  the  premises  was  greatly  injured,  &c.  The 
defendant  pleaded  the  general  issue.  And  at  the  trial  at  the  last  Linton 
assizes  a  verdict  was  found  for  the  plaintiff,  with  60^  damages,  subject  to  the 
opinion  of  the  Court  on  the  following  case  : 

The  defendant  occupied  a  farm,  consisting  of  a  messuage,  cottages,  bam, 
stables,  outhouses,  and  lands,  at  Bigby,  in  the  county  of  Lincoln,  under  a 
lease  from  the  plaintiff  for  21  years,  commencing  on  the  12th  day  of  May 
1779  ;  which  lease  contained  a  covenant  on  the  part  of  the  tenant  to  keep 
and  deliver  up  in  repair  the  said  messuage,  barn,  stables,  and  outhouses,  and 
other  buildings  belonging  to  the  said  demised  premises.  About  15  years  be- 
fore the  expiration  of  the  lease,  the  defendant  erected  upon  the  said  farm,  at 
his  own  expence,  a  substantial  beast-house,  a  carpenter^s  shop,  a  fuel-house, 
a  cart-house,  and  pump-house,  and  fold-yard.  The  buildings  were  of  brick 
and  mortar,  and  tiled,  and  the  foundations  of  them  were  about  one  foot  and 
a  half  deep  in  the  ground.  The  carpenter's  shop  was  closed  in,  and  the  other 
buildings  were  open  to  the  front,  and  supported  by  brick  pillars.  The  fold- 
yard  wall  was  of  brick  and  mortar,  and  its  foundation  was  in  the  ground.  The 
defendant,  previous  to  the  expiration  of  his  lease,  pulled  down  the  erections. 
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dag  up  the  fonndntions,  and  carried  away  the  materials,  leaving  the  premises 
in  the  same  state  as  when  he  entered  upon  them.  These  erections  were  nec- 
essary and  convenient  for  the  occupation  of  the  farm,  which  could  not  be  well 
managed  without  them.  The  question  for  the  opinion  of  the  Court  was, 
Whether  the  defendant  had  a  right  to  take  away  these  erections.  If  he  had, 
then  a  verdict  to  be  entered  for  the  defendant :  if  not,  the  verdict  for  the  plain- 
tiff to  stand. 

This  case  was  first  argued  in  Easter  term  last,  by  Torktngton  for  the  phiin- 
tiff,  and  Clarke  for  the  defendant ;  and  again  in  this  term  by  Vaughan,  Serjt. 
for  the  plaintiff,  and  Balguy  for  the  defendant. 

For  the  plaintiff  it  was  argued,  that  the  removing  the  buildings  in  question 
was  waste  at  common  law,  and  that  this  case  did  not  fall  within  anv  of  the 
exceptions,  which  had  been  introduced  soldyfor  ike  benefit  of  trade  in  relax- 
ation of ^the  old  rule.  That  rule  was,  that  whatever  was  once  annexed  to  the 
freehold  could  never  be  severed  again  without  the  consent  of  the  owner  of 
the  inheritance.  Accordingly,  glass  windows,  wainscot,  benches,  doors,  fur- 
naces, &c.  though  annexed  by  tenant  for  years  for  his  own  accommodation, 
could  not  be  removed  by  him  again.  Co.  Lit.  53  a.  The  principle  on  which 
this  was  founded  was  the  injury  which  would  thereby  arise  to  the  inheritance 
from  disfiguring  the  walls  of  the  mansion ;  though  some  of  these  things  were 
in  their  nature  personal  chattels,  supplying  the  place  of  mere  moveable  uten- 
sils and  furniture.  But  it  never  was  questioned  but  that  buildings  let  into 
the  soil  became  part  of  the  freehold  from  the  very  nature  of  the  thing.  This 
was  decided  so  long  ago  as  Hil.  17  Ed.  2.  518,  in  a  writ  of  waste  against 
a  lessee,  who  had  built  a  house  and  pulled  it  down  during  his  term.  And 
Co.  Lit.  53  a.  which  is  to  the  same  purpose,  goes  further  and  says,  that  even 
the  building  of  such  new  house  by  the  tenant  is  waste  ;  but  that  is  denied 
in  Lord  Darcy  v.  Askwith,  Hob.  234 ;  though  that  also  agrees  that  the  letting 
down  of  such  new  house  built  by  the  tenant  himself  would  be  waste.  So 
taking  down  a  stone  wall,  or  a  partition  between  two  chambers  is  waste.  10 
Hen.  7.  2.  pi.  3/  It  does  not  indeed  appeaf  by  that  book,  whether  those 
erections  had  been  before  made  by  the  tenant  himself:  but  thev  were  so 
taken  to  be  by  Meade,  J.  in  Cooke  v.  Humphrey,  Moor,  177.  All  this  is  con- 
firmed by  Lord  Coke  at  the  end  of  Herlakenden^s  case,  4  Rep.  63,  4,  where 
it  is  said  to  have  been  adjudged  in  C.  B,  that  glass  fastened  to  the  windows, 
or  wainscot  to  the  house,  by  the  lessee,  cannot  be  removed  by  him  :  and  that 
it  makes  no  difference  in  law  whether  the  fastening  of  the  latter  be  by  great 
or  little  nails,  screws,  or  irons  put  through  the  posts  or  walls  (as  had  been 
then  of  late  invented),  or  in  whatever  other  manner  it  was  fastened  to  the 
posts  or  walls  of  the  house.  In  all  these  cases  the  rule  as  between  landlord 
and  tenant  seems  to  have  followed  that  between  heir  and  executor,  founded 
upon  the  reason  first  mentioned  :  and  no  innovation  upon  the  strict  rule  seems 
ever  to  have  been  admitted,  except  in  the  case  before  Lord  C.  B.  Comyns{a)^ 
at  Nisi  Prius,  of  the  cyder  mill,  which  he  held  should  go  to  the  executor, 
and  not  to  the  heir ;  but  upon  what  particular  grounds  does  not  appear :  and 
the  case  of  CnUing  v.  TufnaU,  Bull.  N.  P.  34,  before  Lord  Ch.  J.  Trehy,  at 
Hereford,  in  1694,  where  a  bam  erected  by  a  tenant  upon  pattins  and  blocks 
of  timber,  lying  on  but  not  let  into  the  ground,  was  holden  to  be  removeable 
by  the  tenant :  but  even  there  he  relied  on  the  custom  of  the  country  in  favour 
of  the  tenant,  with  reference  to  which  it  might  be  presumed  that  he  and  his 
landlord  had  contracted.  The  only  established  exception  (which  the  plain- 
tiff's counsel  admitted  was  as  old  as  the  rule  itself),  is  in  favour  of  trade, 
with  respect  to  articles  annexed  to  the  freehold  for  the  purpose  of  carrying 
on  trade  and  manufactures.  In  20  Hen.  7.  fo.  13.  pi.  24.  an  heir  brought 
trespass  against  executors  for  taking  away  a  furnace  fixed  to  the  freehold  with 

(a)  Cited  in  Lawton  v.  Lawton^  3  Atk.  13. 16. 
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mortar,  and  the  taking  was  holden  tortious.  But  it  was  there  said  "  that  if 
a  lessee  for  years  set  up  such  a  furaace  for  his  own  advantage,  or  a  dyer  his 
rats  and  vesaeb  to  carry  on  his  business(a),  during  the  term  he  may  remove 
them :  but  if  he  sufier  them  to  be  fixed  to  the  land  after  the  end  of  the  term, 
then  they  belong  to  the  lessor ;  and  so  of  a  baker.  Then  follows,  "  It  is  ijio 
waste  to  remove  such  things  within  the  term  by  any."  But  this  is  said  to 
have  been  against  the  opinions  before  mentioned,  and  to  have  been  doubted 
in  the  42  £d.  3.  (p.  6.  pi.  19.)  whether  it  were  waste  or  not.  It  is  clear, 
therefore,  from  the  whole  of  the  passage,  that  the  only  generally  admitted  ex« 
ception  was  in  favour  of  traders,  which  is  shewn  by  the  examples  of  the  dyer 
and  baker  affixing  vessels  pur  occupier  son  occupatiom :  and  that  at  least  it 
was  doubtful  whether  the  same  privilege  extended  to  others  affixing  to  the 
freehold  9imilar  articles.  And  the  exception  is  the  more  remarkable  because 
at  that  early  period  agriculture  must  have  been  of  much  greater  importance 
to  the  state  than  trade.  This  distinction  was  continued  in  later  times.  In 
Poolers  case,  Salk.  368.  M.  2  Ann.  in  an  action  on  the  case,  by  a  lessee  against 
the  sheriff  of  Middlesex^  who  had  taken  in  execution  the  vats,  coppers,  tables, 
partitions,  and  pavement,  &c.  of  an  under  lessee,  a  soap-boiler,  which  he  had 
put  up  as  fixtures  for  the  convenience  of  his  trade.  Lord  Ch.  J.  H6U  held, 
that  during  the  term  the  soap-boiler  might  well  remove  the  vats  set  up  in  re- 
lation to  trade,  by  the  common  law  :  but  that  there  was  a  difference  between 
what  he  did  to  carry  on  his  trade,  and  what  he  did  to  complete  the  house  ; 
as  hearths,  and  chimney  pieces ;  which  he  held  not  removeable.  The  next 
case  was  Cant  v.  Cave^  2  Vern.  508,  in  1705,  where  the  Lord  Keeper  held, 
that  not  only  wainscot,  but  pictures  and  glasses  put  up  in  the  place  pf  wain- 
scot, should  go  to  the  heir  and  not  to  the  executor,  to  prevent  the  house  being 
disfigured.  Then  followed  Lawton  v.  Lawton^  3  Atk.  13 ;  where  it  was  de- 
creed by  Lord  Hardwicke^  C.  that  a  fire  engine  erected  for  the  benefit  of  a 
colliery  by  the  tenant  for  life  should  be  considered  as  personal  estate,  and  go 
to  his  executor,  and  not  to  the  remainderman,  in  favour  of  creditors.  But 
there  it  was  proved  to  be  customary  to  remove  such  an  engine  ;  that  in  build- 
ing the  shed  for  its  security  holes  were  left  for  the  ends  of  the  timber  to  make 
it  more  commodious  for  removal ;  and  that  it  was  very  capable  of  being  re- 
moved. The  evidence  relied  on  by  the  other  side  was,  that  it  could  not  be 
removed  without  tearing  up  the  soil  and  destroying  the  brick  work.  But 
Lord  Hardwicke  considered  the  brick  work  there  as  a  mere  accessary  to  the 
engine,  which  in  its  own  nature  was  a  mere  personal  moveable  chattel.  One 
reason,  he  said,  which  weighed  with  him  was,  that  it  was  a  mixed  case,  be- 
tween enjoying  the  profits  of  the  land  and  carrying  on  a  species  of  trade  j 
and  considering  it  in  that  lights  it  came  near  the  instances  of  furnaces  and 
coppers  in  brew-houses.  That  decision  was  in  1743.  In  ex  parte  Qutitcy, 
1  Atk.  477,  in  1750,  where  the  principal  question  was,  whether  the  utensils 
of  a  brew-house  passed  by  a  mortgage  of  the  brew-house  with  the  appurte" 
nances;  it  is  said,  that  a  tenant  may,  during  the  term,  take  away  chimney 
puces  and  even  wainscot ;  but  the  latter  is  observed  to  be  a  very  strong  case. 
The  same  was  before  said  in  Lawton  v.  Laiwton,  with  this  difference,  that  it 
was  there  said  of  wainscot  foced  only  by  screws^  and  of  marble  chimney 
pieces.  This  opinion  may  have  proceeded  as  it  did  in  Beck  v.  ReboWf  1  r. 
Wros.  84,  upon  the  consideration  that  matters  of  this  sort  were  merely  orruL" 
mental  furniture^  and  not  necessary  to  the  enjoyment  of  the  freehold.  The 
ease  of  Lord  Dudley  v.  Lord  Ward,  Ambl.  113,  and  Bull.  N:  P.  34,  in  1750, 
was  like  that  of  Lawton  y>  Lawton^  on  the  authority  of  which  it  was  decided. 
There  Lord  Hardwicke  recognized  the  general  rule,  with  the  single  exception 
as  between  landlord  and  tenant,  that  fixtures  annexed  by  the  latter  for  the 
sake  of  trade  might  be  removed.    There  too  the  fire  engine  was  considered  as 

(a)  The  words  in  the  original  are  **  pur  occupier  aon  occapalion." 
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Aeprinetpal,  and  the  building  erected  oTer  to  preserve  it,  as  the  mere  accessary: 
and  the  colliery  itself  as  in  part  the  carrying  on  of  a  trade.  In  Lawton  v* 
Salmon^  £.  22  Geo.  3.  B.  lSi.{a),  salt  pans  were  holden  to  go  to  the  heir  and 
not  to  the  executor :  and  though  Lord  Mansfield  said,  that  the  rule  had  been 
relaxed  as  between  landlord  and  tenant,  tenant  for  life  and  remainder*nxan,  in 
respect  of  things  put  up  by  the  tenant  in  possession ;  still  he  confined  the  re- 
laxation  to  things  so  nfSxeafor  the  benefit  of  trade.  And  he  there  alluded  to  the 
case  of  the  cyder  mill  (doubtingly)  as  standing  alone,  and  not  printed  at  large. 
Then  the  case  of  Dean  t.  AUaUey^  3  Espin.  Ni.  Fri.  Gas.  11,  sittings  after 
Easter,  89  Geo.  3,  was  a  case  where  two  sheds,  called  Dutch  hams,  which 
had  been  erected  by  the  tenant  during  his  term  were  removed  by  him  :  and 
being  sued  on  his  covenant,  by  which  he  undertook  to  leave  all  buildings 
which  then  were  or  should  be  erected  on  the  premises  during  the  term  in  re* 
pair,  Lord  Kenyan^  at  Nisi  Prius,  held  that  buildings  of  that  description  were 
not  included  ;  and  said,  that  the  law  would  make  the  most  favourable  construe* 
tion  for  the  tenant  where  he  had  made  necessary  and  useful  erections  ^br  the 
bemfU  of  his  trade  or  manufacture.  Of  what  precise  description  the  buildings 
there  were  does  not  appear ;  possibly  not  affixed  to  the  ground  (b),  at  least  not 
such  parts  as  were  removed.  If  not,  the  case  amounts  to  no  more  than  that 
of  Penian  t.  Babart  (c),  where  a  varnish  house  of  wood  which  had 
been  erected  on  a  brick  foundation  by  the  tenant,  for  the  purpost^  of  carry* 
ing  OH  his  trade  was  removed  by  him.  But  it  did  not  appear  there  that  the 
fomndaiion  was  removed,  but  only  the  superstructure  of  wood  which  had 
been  brought  by  the  tenant  from  another  jdace^  where  he  had  before  car* 
ried  on  his  business.  Lord  Kenyon  indeed  there  laid  stress  on  the  in* 
stances  of  gardners  and  nurserymen  in  the  neighbourhood  of  the  metropolis 
erecting  greenhouses,  dec.  which  he  considered  that  they  would  be  at  liberty 
to  remove.  Whether  that  be  done  under  particular  agreements  or  not  does 
not  appear :  but  supposing  the  law  would  imply  an  exception  in  favour  of  ten* 
ants  of  that  description,  it  would  only  be  upon  the  ground  of  considering  them  as 
carrying  on  a  species  of  trade ;  the  very  nature  of  their  occupation  and  of  the 
letting  being  to  enable  them  to  disannex  even  trees  from  the  lnnd(d).  But 
none  of  these  cases  have  gone  the  length  now  contended  for ;  and  the  very 
grounds  on  which  exceptions  have  been  made  from  the  general  rule  preclude 
the  present  case.  Erections  of  this  sort  are  not  in  their  nature  temporary  nor 
moveable,  but  are  calculated  solely  for  the  enjoyment  of  the  land :  the  expence 
of  erecting  them  is  great,  and  their  value  is  great  on  the  spot,  but  of  trifling 
consideration  when  removed:  the  injury  of  their  removal  thereforie.is  much 
greater  to  the  landlcnrd  than  the  benefit  of  the  materials  when  removed  are  to 
the  tenant  If  the  exception  were  extended  to  buildings  erected  for  the  pur* 
poaes  of  agriculture,  it  would  be  as  extensive  as  the  rule  itself,  and  would  there- 
fore destroy  it  The  sole  object  of  such  erections  is  for  the  purpose  of  enjoy- 
ing the  produce  of  the  land ;  the  land  therefore  is  the  principal,  and  the  build- 
ings the  accessary  to  the  land.  This  distinguishes  it  essentially  from  buildings 
erected  lor  engines  or  machinery  used  in  trade,  where  the  personal  chattel  is 
the  principal*  No  other  line  than  this  can  be  drawn  without  overthrowing  all 
the  authorities. 

For  the  defendant  it  was  contended,  that  the  old  rule  of  law  had  been  grad- 

(•)  Cited  in  %  note  to  FUxkerUrt  v.  Skmo^  1  H.  Blws.  S59.  The  principal  eaw  tonied  on 
a  pertieiilar  agieement 

(h)  Vide  pak^  what  account  was  given  of  this  caae  in  the  argument!  of  the  defendant's 
coanseL 


r€)^M0,Slvol.8a 


^  .  Lewrmee^J,  oa  the  fiist  trffameiit  intimated,  that  if  ground  were  letezpieeslj  for 
foarserw  ground,  it  might  be  consic&red  as  implied  in  the  terms  of  the  contract,  that  it  was  to 
be  used  for  taking  up  young  trees,  &.e.  as  is  usual  in  such  oases.  But  he  expressed  a  wish 
to  be  informed  ortfae  usual  terms  of  the  leases  under  which  such  grounds  were  holden  in  the 
oei^iboarhood  of  the  metropolis. 
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ually  relaxed  between  landlord  and  tenant,  though  not  so  much  between  ten*- 
ant  for  life  and  remainderman,  or  between  heir  and  executor.  The  object  has 
been  to  encourage  tenants  to  lay  out  their  money  in  the  improvement  of  the 
premises,  and  in  making  their  industry  as  productive  as  possiblet  which  is  for 
the  benefit  of  the  state  as  well  as  the  individuals,  and  applies  at  least  as  strong- 
ly to  tenants  in  husbandry  as  in  trade.  Agriculture  in  the  improved  state  in 
which  it  is  now  carried  on  is  in  itself  a  trade ;  it  requires  a  much  larger  capital 
than  formerly,  and  the  use  o[  more  expensive  implements  and  machinery. 
Without  the  aid  of  modern  improvements,  the  land  cannot  be  made  so  productive 
as  it  otherwise  may  be,  nor  the  produce  so  well  preserved  and  brought  to  mar- 
ket. But  unless  the  tenant  is  entitled  to  take  away  with  him  at  the  end  of 
his  term,  or  have  a  compensation  in  value  for  buildings  like  these  in  question 
erected  in  such  a  manner  as  to  be  capable  of  being  removed  at  pleasure  and 
set  up  on  an  any  other  farm,  he  will  not  be  at  the  expence  of  erecting  them 
at  all :  and  therefore  though  he,  and  through  him  the  public,  will  sufier,  yet 
the  landlord  will  not  be  the  better  for  the  right  which  he  now  claims.  This 
is  no  question  whether  permanent  additions  or  improvements  made  by  a  tenant 
to  the  old  dwelling-house  or  outbuildings,  or  even  new  ones  of  that  sort 
erected  by  him  for  his  personal  accommodation,  are  to  be  removed  at  the  end 
of  the  term ;  for  not  even  persons  renting  premises  for  the  purpose  of  carry- 
ing on  trades  have  any  such  privilege :  but  whether  buildings  so  erected  for 
the  sole  purpose  and  convenience  of  carrying  on  the  farm,  that  is  of  turning 
to  the  best  account  the  capital  and  industry  of  the  farmer  in  his  trade  or  busi- 
ness may  not  be  removed  by  him.  The  materials  of  which  the  buildings  are 
composed  cannot  vary  the  law,  but  the  >  objects  and  interests  of  the  persons 
concerned.  If  in  the  case  of  Deany.All€Uley,  3  Espin.  Ni.  Pri.  Gas.  11.  and 
MS.  the  tenant  was  entitled  to  remove  the  buildings  called  Dutch  bams,  the 
same  rule  will  apply  to  the  buildings  in  question,  which  are  as  much  calcula- 
ted for  removal.  For  in  that  case  (as  appears  from  the  MS.  note  of  one  of 
the  counsel  in  the  cause),  the  sheds  erected- "  had  a  foundation  of  brick  in  the 
'*  ground,  and  uprights  fixed  in  and  rising  from  the  brick  work,  and  support- 
*'  ing  the  roof,  which  was  composed  of  tiles,  and  the  sides  open,"  as  in  the 
present  case.  If  the  exception  be  confined  to.  erections  for  the  benefit  of  trade, 
Lord  Kenyan  in  that  case  considered  the  Butch  bams  as  coming  within  that 
description.  This  is  consonant  to  the  opinion  delivered  by  the  same  learned 
Judge  in  Penton  v.  Eobart  (a).  It  is  true,  that  was  the  case  of  a  varnish 
house  ;  but  it  is  clear  that  his  lordship's  opinion  was  founded  on  the  extension  of 
the  exception  in  the  case  of  landlord  and  tenant  generally ;  for  the  instances  put 
by  him  m  illustration  of  his  opinion  are  cases  of  gardeners  and  nurserymen 
whose  profits  are  derived  out  of  the  immediate  produce  of  the  land :  and  the 
buildings  now  in  question  are  no  more  annexed  to  the  soil  than  the  varnish 
house  there  was,  which  was  on  a  foundation  of  brick,  or  than  the  hot-houses  and 
green-houses  of  the  persons  alluded  to.  But  the  argument  does  not  rest  alone 
on  very  modern  cases,  but  is  strongly  supported  by  the  decision  of  Lord  Hard- 
tmehe  in  the  cases  of  Lawton  v.  hnoton,  3  Atk.  13,  and  Lord  Dudley  v.  Lord 
Ward,  Ambl.  113.  There,  even  as  between  tenants  for  life  or  in  tail  and 
the  remaindermen,  the  executors  of  the  former  were  holden  entitled  to  the 
fire  engines  of  collieries ;  buildings  which  must  in  their  very  nature  be  annex- 
ed to  the  soil,  and  without  which  the  profits  of  the  land,  viz.  the  coal,  could  not 
be  taken.  Those  were  indeed  said  to  be  mixed  cases  between  taking  the  pro- 
fit of  land  and  carrying  on  a  trade,  but  wherefore  mixed  does  not  so  plainly 
appear.  So  the  case  of  the  cyder  mill  is  directly  in  point :  that  is  as  essential 
to  the  enjoyment  of  the  land  in  that  particular  species  of  produce  out  of  which 
the  cyder  is  to  be  made,  as  bams  and  other  buildings  are  to  the  enjoyment  of 
arable,  or  beast-houses  of  pasture  land.     That  case  was  much  stronger  than 

(a)  Jlnte,  8  vol.  88. 
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what  is  now  contended  for ;  the  question  arising  there  between  the  heir  and 
executor)  where  it  may  be  admitted  that  the  old  rule  has  prevailed  much  stric- 
ter. All  the  cases  therefore  in  the  books  between  persons  standing  in  that 
relation  may  well  be  laid  out  of  the  <juestion,  as  they  turn  upon  the  presumed 
intention  of  the  ancestor  or  testator  m  favour  of  the  heir,  that  the  inheritance 
should  descend  to  him  entire  and  undefaced.  But  the  case  of  Culling  v.  Tuf- 
nal,  Bull.  N.  P.  34,  before  Lord  Ch.  J.  Treby,  which  is  in- point,  was  between 
landlord  and  tenant.  That  was  the  case  of  a  barn  removed  by  the  tenant : 
and  though  the  foundations  were  not  dug  into  the  ground,  yet  its  very  weight 
must  have  sunk  it  in  some  measure  below  the  surface  of  the  soil.  It  is  true,  that 
case  was  put  by  him  on  the  ground  of  the  custom  of  the  country ;  but  BuUer, 
J.,  in  citing  it,  observes  that  now,  without  any  custom,  it  would  be  determined 
in  &vour  of  the  tenant  without  any  difficulty ;  for  that  the  old  rule  had  been 
relaxed  as  between  landlord  and  tenant,  dec.  though  still  preserved  as  between 
heir  and  executor.  No  distinction  is  there  hinted  at  between  trade  and  agri- 
culture. In  Fitzherbert  v.  Shaw^  I  H.  Blac.  258,  the  question,  it  is  true, 
turned  at  last  on  the  agreement ;  but  Chuld,  J.  was  decidedlv  of  opinion  at  the 
trial,  that  if  the  tenant  had  removed  the  buildings  during  the  term,  he  would 
have  been  justified  in  so  doing :  and  there  some  of  the  things  removed  were 
a  shed  buUt  on  brick  warky  and  some  potts  and  rails  erected  by  the  tenantr 
all  which  must  have  been  let  into  the  ground,  and  were  adapted  to  purposes 
of  agriculture.  Upon  the  whole,  they  contended,  that  the  only  line  to  be 
drawn  from  all  the  books  was,  that  whatever  buildings  were  erected  by  a 
tenant  (be  the  materials  what  they  may^  br  however  placed  in  or  upon  the 
ground),  for  the  immediate  purposes  of  his  trade,  or  for  the  more  advantageous 
taking  or  improving  the  profits  of  his  farm,  he  may  remove  them  again,  pro- 
vided he  leave  the  premises  on  his  quitting  as  he  round  them.  According  to 
this  rule,  no  injury  could  ensue  to  the  landlord,  whose  property  would,  on  the 
contrary,  be  eventually  benefited  by  the  better  cultivation  of  it,  while  the  pub- 
lic would  derive  an  immediate  advantage  from  the  encouragement  afibrd^  to 
the  capital  and  industry  of  the  tenant. 

Cur,  adv.  vuit^,,^^ 

Lord  Ellenborough,  G.  J.  now  delivered  the  opinion  of  the  Court.  This  I 
was  an  action  upon  the  case  in  the  nature  of  waste  by  a  landlord,  the  rever- 
sioner in  fee,  against  his  late  tenant  who  had  held  under  a  term  for  21  years 
a  farm  consisting  of  a  messuage,  and  lands,  outhouses,  and  bams,  &c.  thereto 
belonging,  and  who,  as  the  case  reserved  stated,  during  the  term  and  about  15 
years  before  its  expiration,  erected  at  his  own  expence  a  beast-house^  carpen- 
ter's shop,  a  Juel'houset  a  cart-hottse^  a  pump-house^  and  fold  yard.  The 
buildings  were  of  brick  and  mortar,  and  tiled,  and  the  foundations  of  them 
were  about  a  foot  and  half  deep  in  the  ground.  The  carpenter^s  shop  was 
closed  in,  and  the  other  buildings  were  open  to  the  front  and  supported  by 
brick  pillars.  The  fold  yard  wall  was  of  brick  and  mortar^  and  its  founda-- 
tion  was  in  the  ground.  The  defendant  previous  to  the  expiration  of  his 
lease  pulled  down  the  erections,  dug  up  the  foundations,  and  carried  away  the 
materials  ;  leaving  the  premises  in  the  same  state  as  when  he  entered  upon  them. 
The  case  further  stated,  that  these  erections  were  necessary  and  convenient 
for  the  occupation  of  thefarm^  which  could  not  be  well  managed  without  them. 
And  the  question  for  the  opinion  of  the  Court  was,  Whether  the  defendant 
had  a  right  to  take  away  these  erections  ?  Upon  a  full  consideration  of  all  the 
cases  cited  upon  this  and  the  former  argument,  which  are  indeed  nearly  all  that 
the  books  aobrd  materially  relative  to  the  subject,  we  are  all  of  opinion  that 
the  defendant  had  not  a  right  to  take  away  these  erections. 

Questions  respecting  the  right  to  what  are  ordinarily  called  fixtures,  princi- 
pally arise  between  three  classes  of  persons.  1st,  Between  difierent.  descrip- 
tions of  representatives  of  the  same  owner  of  the  inheritance ;  viz.  between 
his  heir  and  executor.    In  this  first  case,  i.  e.  as  between  heir  and  executor. 
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the  rule  obtains  with  the  most  rigour  in  favour  of  the  inheritance,  and  against 
the  right  to  disannex  therefrom,  and  to  consider  as  a  personal  chattel,  any  thing 
which  has  been  affixed  thereto.  2dly,  Between  the  executors  of  tenant  for 
life  or  in  tail,  and  the  remainder-man  or  reversioner  ;  in  which  case  the  right 
to  fixtures  is  considered  more  favourably  for  executors  than  in  the  preceding 
case  between  heir  and  executor.  The  3d  case,  and  that  in  which  the  great* 
est  latitude  and  indulgence  has  always  been  allowed  in  favour  of  the  claim  to 
having  any  particular  articles  considered  as  personal  chattels  as  against  the 
claim  in  respect  of  freehold  or  inheritance,  is  the  case  between  landlord  and 
tenant. 

But  the  general  rule  on  this  subject  is  that  which  obtains  in  the  first<«ien- 
tioned  case,  i.  e.  between  heir  and  executor ;  and  that  rule  (as  found  in  the 
year  book  17  E.  2.  p.  518.,  and  laid  down  at  the  close  of  Herlakenden^s  case, 
4  Co.  64.,  in  Co.  Litt.  53.  in  Cooke  v.  Humphrey,  Moore,  177,  and  in  Lord 
Daretf  v.  Aikwith,  Hob.  234.  in  the  part  cited  by  my  brother  Vaughan,B.nA  in 
other  cases ;)  is  that  where  a  lessee,  haying  annexed  any  thing  to  the  freehold 
during  his  term,  afterwards  takes  it  away,  it  is  waste.  But  this  rule,  at  a 
very  early  period,  had  several  exceptions  attempted  to  be  engrafted  upon  it, 
and  which  were  at  last  effectually  engrafted  upon  it,  in  favour  of  trade  and  of 
those  vessels  and  utensils  which  are  immediately  subservient  to  the  purposes 
of  trade.  In  the  Year  Book  42  £.  3.  6.  the  right  of  the  tenant  to  remove  a 
furnace  erected  by  him  during  his  term  is  doubted  and  adjourned.  In  the 
Year  JSook  of  the  20  H.  7.  13.  a.  &  b.  which  was  the  case  of  trespass  against 
executors  for  removing  a  furnace  fixed  with  mortar  by  their  testator  and  an* 
nexed  to  the  freehold,  and  which  was  holden  to  be  wrongfully  done,  it  is  laid 
down,  that  '*  if  a  lessee  for  years  make  a  furnace  for  his  advantage,  or  a  dyer 
"  make  his  vats  or  vessels  to  occupy  his  occupation  during  his  term,  he 
^  may  remove  them  :  but  if  he  suffer  them  to  be  fixed  to  the  earth  after  the 
**^  term,  then  they  helong  to  the  lessor.  And  so  of  a  baker.  And  it  is  not 
^  waste  to  remove  such  things  within  the  term  by  some :  and  this  shall  be 
**  against  the  opinions  aforesaid."  But  the  rule  in  this  extent  in  favour  of  ten- 
ants is  doubted  afterwards  in  21  H.  7.  27.,  and  narrowed  there  by  allowing 
that  the  lessee  for  years  could  only  remove,  within  the  term,  things  fixed  to  the 
ground,  and  not  to  the  walls  of  the  principal  building.  However,  in  process 
of  time,  the  rule  in  favour  of  the  right  in  the  tenant  to  remove  utensils  set  up 
in  relation  to  trade  became  fully  established :  and  accordingly  we  find  Lord 
Holt  in  Poolers  case,  Salk.  368,  laying  down,  (in  the  instance  of  a  soap-boiler, 
an  under  tenant,  whose  vats,  coppers,  &c.  fixed  had  been  taken  in  execution, 
and  on  which  account  the  first  lessee  had  brought  an  action  against  the  sher- 
iff,) that  during  the  term  the  soap-boiler  might  weU  remove  the  vats  he  set  up 
in  relation  to  trade  ;  and  that  he  might  do  it  by  the  common  law,  and  not  by 
virtue  of  any  special  custom,  in  favour  of  trade,  and  to  encourage  industry  ; 
but  that  after  the  term  they  became  a  gift  in  law  to  him  in  reversion  and  were 
not  removeable.  He  adds,  that  there  was  a  difference  between  what  the  soap- 
boiler did  to  carry  on  his  trade,  and  what  he  did  to  complete  his  house,  as 
hearths  and  chimney-pieces,  which  he  held  not  removeable.  The  indulgence 
in  favour  of  the  tenant  for  years  during  the  term  has  been  since  carried  still 
further,  and  he  has  been  allowed  to  carry  away  mal,ters  of  ornament,  as  orna- 
mental marble  chimney-pieces,  pier  glasses,  hangings,  wainscot  fixed  only  by 
screws,  and  the  like.  Beck  v.  Rebow,  I  P.  Wms.  94  Ex  parte  Quincey,  1 
Atk.  477.  and  Lawton  v.  Lawton,  3  Atk.  13.  But  no  adjudged  case  has  yet 
gone  the  length  of  establishing  that  buildings  subservient  to  the  purposes  of 
agriculture,  as  distinguished  from  those  of  trade,  have  been  removeable  by  an 
executor  of  tenant  for  life,  nor  by  the  tenant  himself  who  built  them  during 
his  term. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or  even  build- 
ing should  be  considered  as  removeable  by  the  executor,  as  between  hira  and 
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the  heir,  the  Court,  in  the  three  principal  cases  on  this  subject,  (viz.  Lawtan 
Y.  Lnotan^  3  Atk.  13,  which  was  the  case  of  a  fire  engine  to  work  a  colUtry 
erected  hy  tenant  for  life :  Lord  Dudley  and  Lord  Ward^  Ambler,  113« 
which  was  also  the  case  of  a  fire  engine  to  toork  a  colliery  erected  by  tenant 
for  life :  (these  two  cases  before  Lord  Harduricke:)  and  Latotont  executor ^  v. 
Salmon,  E.  22  G!  3.  1  H.  Blac.  259,  in  notis,  before  Lord  Mansfield; 
(which  was  the  cuse  of  salt  pans,  and  whiph  came  on  in  the  shape  of  an  action 
of  trorer  brought  for  the  salt  pans  by  the  executor  against  the  tenant  of  the 
heir  at  law)  the  Court  may  be  considered  as  having  decided  mainly  on  this 
ground,  that  where  the  fixed  instrument,  engine,  or  utensil,  (and  the  building 
covering  th^  same  falls  within  the  same  principle,)  was  an  accessory  to  a 
matter  of  a  personal  nature,  that  it  should  be  itself  considered  as  personalty. 
The  fire  engine,  in  the  cases  in  3  Atk.  and  Ambler,  was  an  accessory  to  the 
carrying  on  the  trade  of  getting  and  vending  coals  ;  a  matter  of  ti  personal 
nature.  Lord  Hardwicke  says  in  the  case  in  Ambler,  "  A  colliery  is  not  only 
an  enjoyment  of  the  estate,  but  in  pari  carrying  on  a  trade."  And  in  the 
case  m  3  Atk.  he  says,  **  One  reason  that  weighs  with  me  is  its  being  a 
mixed  case,  between  enjoving  the  profits  of  the  lands,  and  carrying  on  a  spe* 
cies  of  trade  ;  and  considering  it  in  this  light,  it  comes  very  near  the  instan- 
ces in  bret&'houses,  ^c.  of  furnaces  and  coppers"  Upon  the  same  principle. 
Lord  Ch.  B.  Comyns  may  be  considered  as  having  decided  the  case  of  the 
cyder  mill ;  i.  e.  as  a  mixed  case  between  enjoying  the  profits  of  the  land  and 
earrying'on  a  species  of  trade  ;  and  as  considering  the  cyder  mill  as  properly 
an  accessory  to  the  trade  of  making  cyder. 

In  the  case  of  the -salt  pans,  Lord  Mansfield  does  not  seem  to  have  con- 
sidered them  as  accessory  to  the  carrying  on  a  trade ;  but  as  merely  the 
nieans  of  enjo3ring  the  benefit  of  the  inheritance.  He  says,  **  the  salt  spring 
*^is  a  valuable. iafUieritancey  but  no  profit  arises  from  it  unless  there  be  a  salt 
**  work ;  which  consists  of  a  building,  &c.,  for  the  purpose  of  containing  the 
*'*'  pans,  &c.,  which  are  fixed  to  the  ground.  The  inheritance  cannot  be  en- 
^  joyed  without  them.  They  are  accessaries  necessary  to  the  enjoyment  of  the 
"  principal.  The  owner  erected  them  for  the  benefit  of  the  inheritaruce" 
Upon  this  principle  he  considered  them  as  belonging  to  the  heir,  as  parcel  of 
the  inheritance,  for  the  enjoyment  of  which  they  were  made,  and  not  as  be* 
longing  to  the  executor,  as  the  means  or  instrument  of  carrying  on  a  trade. 
If,  however,  he  had  even  considered  them  as  belonging  to  the  executor,  as 
.  utensils  of  trade,  or  as  being  removable  by  the  tenant,  on  the  ground  of  their 
being  such  utensils  of  trade  ;  still  it  would  not  have  affected  the  question  now 
before  the  Court,  which  is  the  right  of  a  tenant  for  mere  agricultural  pur" 
jMierto  remove  buildings  fixed  to  the  freehold,  which  were  constructed  by 
him/for  the  ordinary  purposes  of  husbandry,  and  connected  with  no  descrip- 
tion of  trade  whatsoever :  and  to  which  description  of  buildings  no  case  (except 
the  Nisi  Prius  case  of  Dean  v.  AUalley  before  Lord  Kenyon,  and  which  did 
not  undergo  the  subsequent  review  of  himself  and  the  rest  of  the  Court),  has 
yet  extended  the  indulgence  allowed  to  tenants  in  respect  to  buildings  for  the 
purposes  of  trade.  In  the  case  in  Butter's  Nisi  Prius,  34,  of  Culling  t: 
Tuffnell,  before  Lord  Ch.  J.  Treby  at  Nisi  Prius,  he  is  stated  to  have  hold- 
en,  that  the  tenant  who  had  erected  a  bam  upon  the  premises,  and  put  it 
upon  pattens  and  blocks  of  timber  lying  upon  the  ground,  but  not  fixed 
in  or  to  the  ground,  might  by  the  custom  of  the  country  take  them  away  at 
the  end  of  his  term.  To  be  sure  he  might,  and  that  without  any  custom  ;  for 
the  terms  of  the  statement  exclude  them  from  being  considered  as  fixtures; 
"  they  were  not  fixed  in  or  to  the  ground,"  In  the  case  of  Fitzherhert  v. 
Shaw,  1  H.  Black.  258,  we  have  only  the  opinion  ot,  a  very  learned  Judge 
indeed,  Mr.  Justice  Goidd,  of  what  would  have  been  the  right  of  the  tenant, 
as  to  the  taking  away  a  shed  built  on  brick  work,  and  some  posts  and  rails 
which  he  had  erected,  if  the  tenant  had  done  so  during  the  term  :  but  as  the 

Vol.  U.  6 
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term  was  put  an  end  to  by  a  new  contract,  the  question  what  the  tenant  could 
hare  done  in  virtue  of  his  right  under  the  old  temi,  if  it  had  continued,  could 
never  have  come  judicially  l^fore  him  at  Nisi  Prius :  and  when  that  question 
was  offered  to  be  argued  m  the  Qourt  above,  the  counsel  were  stopped,  as  the 
question  was  excluded  by  the  new  agreement.  As  to  the  case  of  Penton  t« 
Rqbart,  2  East,  88,  it  was  the  case  of  a  varnish  houses  witU  a  brick  foundatioQ 
let  into  the  ground,  of  which  the  wood  work  had  been  removed  from  another 
place^  where  the  defendant  had  carried  on  his  trade  with  it.  It  was  a 
building  for  the  purpose  of  trade ;  and  the  tenant  was  entitled  to  the  same 
indulgence  in  that  case,  which,  in  the  cases  already  considered,  had  been  al- 
lowed to  other  buildings  for  the  purposes  of  trade  ;  as  furnaces,  vats,  coppers, 
engines,  and  the  like.  And  though  Lord  Kenyon^  after  putting  the  case  up* 
on  the  ground  of  the  leaning  which  obtains  in  modem  times  itit  favor  of  the 
interests  of  trade;  upon  which  ground  it  might  be  properly  supported;  goes 
further,  and  extends  the  indulgence  of  the  law  to  the  erection  of  green-houses 
and  hot-houses  bv  nurserymen,  and  indeed  by  implication  to  buildings  by  all 
other  tenants  of  land  ;  there  certainly  exists  no  decided  case,  and,  1  believe, 
no  recognized  opinion  or  practice  on  either  side  of  Westminster  HaU^  to  war- 
rant sttch  an  extension.  The  Nisi  Prius  case  of  Dean  v.  AUaUey  (reported 
in  Mr.  WoodfdWs  book,  p.  207,  and  Mr.  Espinasse\  3  vol.  11.)  is  a  case  of 
the  erection  and  removal  by  the  tenant  of  two  sh^,  called  Dutch  batTiSr 
which  were,  I  will  assume,  unquestionably  fixtures.  Lord  Kenyon  says, 
"  the  law  will  make  the  most  favorable  construction  for  the  tenant/where  he 
"  has  made  necessary  and  useful  erections  for  the  benefit  of  hi^  trade  or  manu^ 
^^faeturet  and  which  enable  him  to  carry  it  on  with  more  advantage.  It  has 
^  been  so  holden  in  the  case  of  cyder  mills,  and  other  cases ;  and  I  shall  not 
**  narrow  the  law,  but  hold  erections  of  this  sort  made  for  the  benefit  oftrade^ 
"  or  constructed  as  the  present,  to  be  removable  at  the  end  of  the  term."  Lord 
Kenyon  here  uniformly  mentions  the  benefit  of  trade,  as  if  it  were  a  building 
subservient  to  some  purpose  of  trade ;  and  never  mentions  agriculture,  for 
the  purposes  of  which  it  was  erected.  He  certainly  seems,  however,  to  have 
thought  that  buildings  erected  by  tenants  for  the  purposes  of  farming,  were, 
or  rather  ought  to  be,  governed  by  the  same  rules  which  had  been  so  long 
judicially  holden  to  apply  in  the  case  of  buildings  fot  the  purposes  of  >  trade* 
But  the  case  of  buildings  for  trade  has  been  always  put  and  recognized  as  a 
known,  allowed,  exception  from  the  general  rule,  which  t)btains  as  to  other 
buildings ;  and  the  circumstance  of  its  being  so  created  and  considered  estab- 
lishes the  existence  of  the  general  rule  to  which  it  is  considered  as  an  excep- 
tion. To  hold  otherwise,  and  to  extend  the  rule  in  favour  of  tenants  in  the 
latitude  contended  for  by  the  defendant,  would  be,  as  appears  to  me,  to  intro- 
duce a  dangerous  innovation  into  the  relative  state  of  rights  and  interests 
holden  to  subsist  between  landlords  and  tenants.  But  its  danger  or  proba- 
ble mischief  is  not  so  properly  a  consideration  for  a  court,  of  law,  as  whether 
the  adoption  of  such  a  doctrine  would  be  an  innovation  at  all :  and,  being  of 
opinion  that  it  would  be  so,  and  contrary  to  the  uniform  current  of  legal  au- 
thorities on  the  subject,  we  feel  ourselves,  in  conformity  to,  and  in  support  of 
those  authorities,  obliged  to  pronounce  that  the  defendant  had  no  right  to  take 
dway  the  erections  stated  and  described  in  this  case.(l)  (2) 
Postea  to  the  plaintiff. 

(1)  Vide  Heermanet  v.   Vemoy,  6  Johns.  5.      Goddard  v.   Chase,  7  Mass.  Rep.  433. 
Wathereil  v.  HoweUs,  1  Campb.  ^. 

(2)  [See  Editor's  note  to  Penton  v.  Roitart,  2  East,  88.— W.] 
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The  King  v.  Clayton, 

3£ast,58.    Nor.  15,1803. 

Krery  reasonable  intendment  will  be  made  in  favour  of  an  order  of  jaatices.  Therefore^ 
where  an  order  of  baatardj,  reciting  that  it  had  appeared  to  the  jastices  on  the  oath  of  R. 
T.  that  the  mid  Mary  CoU  (referring  to  the  title  in  which  she  was  named  as  Mary  Cole 
decMMei)  was  delivered  of  a  bastard^child,  <kc.  and  further  that  tipon  the  examination  o€ 
the  said  M»  C,  taken  on  ohth,  &c.  doled  &c.  in  the  presence  of  the  said  R.  T.  the  said  M, 
C.  apoB  her  oath  charged  the  defendant  with  being  the  father,  Slc.  adjudged  that  there- 
fore upon  examination  of  the  cause  and  circumstances  of  thd  premises,  as  well  on  the  oath 
of  the  said  M,  C.  before  birth  so  taken,  and  also  upon  tlie  oath  of  the  said  R,  T.tbat  the 
fiefendant  was  the  father,  and  that  he  should  pay  so  much,  &e.  The  Court  will  intend, 
f especially  afler  appeal  confirming  the  order)  that  M.  C.  was  dead  at  the  time  of  the  or- 
der made,  and  that  her  examination  on  oath  before  taken  In  writing  under  the  stat.  6  G, 
9.  6.  31.  was  verified  on  the  oath  of  R,  T.  before  the  magistrates  making  the  order,  wbtoh 
exaraioafion  is  sufficient  after  tlie  death  of  the  mother  to  warrant  a  sabsequent  order  of 
filiation. 

TWO  Jastices  of  thie  Peace  for  the  <  west  riding  of  Yorky  made  an  order  of 
bastardy,  entitled  "  The  order  of  A.  B.  and  C.  D.  the  Justices,  &c.  made  at, 
&c.  concerning  a  female  bastard  child  lately  born  in  the  township  of  B,  of  the 
body  of  Mary  Cole,  single  woman,  nnce  deceased ;"  reciting  that  whereas  it 
had  appeared  to  them,  the  said  Justices,  as  well  upon  the  complaint  of  the 
churchwardens,  &c.  of  the  township  of  Batotry^  in  the  said  riding,  as  upon 
oath  of  i?.  T.  of  A  &c.  that  the  said  Mary  CoZe,  about' six  weeks  ago  then 
last  past,  was  delivered  of  a  female  bastard  child,  in  the  said  township  of  B. 
and  that  the  said  bastard  child  was  then  chargeable  to  the  said  township,  and 
likely  so  to  continue ;  and  further,  that  upon  the  examination  of  the  said 
Mary  Cole,  taken  upon  oath  before  {A,  B.  another  Justice  of  Peace),  dated 
the  llth  of  May  last  past,  in  the  presence  of  the  said  R.  T,  the  said  Mary 
Cole,  upon  her  oath,  charged  G.  C.  of,  &c.  (the  defendant)  with  having  be- 
gotten her  with  the  child  of  which  she  was  then  pregnant ;  they  therefore, 
upon  the  examination  of  the  cause  and  circumstances  of  the  premises,  as 
well  upon  the  oath  of  the  said  Mary  Cole,  before  birth  so  taken  as  aforesaid, 
and  also  upon  the  oath  of  the  said  R,  T.,  did  thereby  adjudge  the  said  de- 
fendant to  be  the  reputed  father  of  the  said  bastard  child :  and  ordered  him 
to  pay  certain  sums  as  such  towards  the  relief  of  the  township,  &c.  gi^en  un- 
der their  hands  and  seals,  &c.  (dated  the  14th  of  October  1801).  The  orig- 
inal order  was  confirmed,  on^ appeal,  by  the  quarter  sessions ;  and  both  orders 
being  removed  into  this  Court  by  certiorari,  a  rule  was  granted  in  the  last 
term  to  shew  cause  why  they  should  not  be  quashed  for  insufficiency ;  1. 
Because  it  is  not  shewn  that  the  defendant  was  summoned  to  appear  before 
the  majpstrates  to  answer  the  complaint,  nor  (which  might  have  cured  the 
want  of  summons),  that  he  had  in  fact  appeared(a).  2.  Because  the  original 
order  was  made  upon  illegal  evidence. 

Vaughan,  Serjt,  now  shewed  cause.  As  to  the  first  objection :  the  rule  is, 
that  ever^  thing  is  to  be  intended  in  favour  of  an  order,  though  not  in  favour 
of  a  conviction  :  and  therefore  the  Court  will  intend  that  the  defendant  was 
summoned,  as  nothing  appears  to  the  contrary :  as  in  R,  v.  Clegg,  1  Stra. 
475.  8  Wfod.  4.  S.  C.  on  an  order  of  bastardy ;  R.  v.  Austin,  8  Mod.  309, 
on  an  order  for  suppressing  an  alehouse :  and  R.  v.  Venables,  1  Stra.  630. 
1  Ld.  Say.  1405,  and  Salk.  181,  on  an  order  of  commitment  for  continuing 
to  sell  ale  aAer  such  an  order  of  suppression  :  and  the  rule  is  laid  down  gen- 
erally by  BuUer,  J.  in  R.  v.  The  Ifndertakers  of  the  Air  and  Colder  Navi- 
gation, 2  Term  Rep.  666,  and  by  Lord,  Kenyon,  in  R.  v.  The  Guardians, 
^c.  of  Chichester,  5  Term  Rep.  496.     So  an  order  of  removal  need  not 

(a)  Vide  R,  v.  Stone^  ante,  1  vol.  639. 


44  GASES  IN  MICHAELMAS  TERM 

state  an  examination  or  sammona  of  the  pauper.  jR.  v.  Bagworthy  Cald. 
179.  At  any  rate,  the  second  order  must  be  good,  which  is  stated  to  be 
made  on  hearing4he  appeal  of  the  party y  which  shews  that  he  mast  have 
been  present.  As  to  the  second  objection ;  the  woman  in  fact  died  in  labour 
before  the  order  of  filiation  was  made  out,  but  after  her  examination  on 
oath.  Then  if  she  were  dead  at  the  time,  which  must  be  intended,  as  the 
contrary  does  not  appear,  R.  v.  RavemtoTie  5  Term  Rep.  373,  is  in  point  to 
shew  that  the  order  might  be  made  upon  sueh  examination  taken  under  the 
Stat.  6  Geo.  2.  c.  31.  Then  in  the  subsequent  part  of  the  order,  which  is 
stated  to  be  made  "  upon  the  examination  of  the  cause  and  circumstances  of 
the  premises,**  and  "  as  well  on  the  oath  of  the  said  M.  C,  before  birth,  so  taken 
as  eforesaid,  and  also  upon  the  oath  of  the  said  R.  T./'  the  words,  *'  as  well 
on  the  oath  of  the  said  M,  C,"  &c.  may  be  rejected  as  surplusage ;  and  the 
order  will  properly  stand  on  the  rest  of  the  evidence,  by  which  the  examina- 
tion referred  to  in  the  preceding  part  will  appear  to  be  in  writing,  by  the 
date  assigned  to  it,  and  the  rest  of  the  evidence  will  appear  to  have  been  taken 
on  oath  viva  voce  at  the  time. 

Erskine  and  Gibbs,  contra.  1.  All  the  precedents  for  such  orders  in  Burn*s 
Justice  and  other  books,  state  the  summons  and  appearance  ;  and  the  cases 
which  seem  to  consider  such  orders  as  good  without  either  cannot  be  sup- 
ported on  principle.  An  order  of  bastardy  is,  to  all  intents  and  purposes,  the 
same  as  a  conviction ;  it  fastens  on  the  party  an  offence  and  a  burthensome 
charge.  If  such  an  order  can  be  supported  merely  upon  the  examination  of 
causes  and  circumstances,  without  stating  them,  at  least  it  should  appear  that 
the  causes  and  circumstances  on  both  sides  were  heard.  But  2dly,  Here  the 
magistrates  have  gone  on  to  state  upon  what  evidence  they  did  proceed,  which 
¥ra8  not  sufficient:  viz.  "  Upon  the  oath  of  M,  C.  before  birth  so  taken;" 
''  as  also  upon  the  oath  of  the  said  R.  T."  As  to  the  latter,  the  only  evi- 
dence which  could  be  given  by  him  was»  as  to  the  woman's  delivery,  and  the^ 
charge  on  the  township.  The  material  fact  of  filiation  cuuld  only  appear  by 
the  woman's  testimony,  if  living ;  or,  according  to  R,  v.  Ratenstone,  by  her 
examination  in  writing,  taken  under  the  statute,  if  dead.  Now,  it  no  where 
appears  that  she  was  dead  at  the  time  of  the  examination  on  which  the  order 
was  made ;  nor  if  dead,  that  her  examination  had  been  so  taken  in  writing, 
unless  by  inference  from  what  is  stated  as  to  its  being  dated,  &c. ;  nor,  if 
written,  that  it  was  proved  or  read  over  before  the  magistrates  when  the  or- 
der was  made.  All  that  appears  is,  that  the  order  was  made  upon  a  prior  ex- 
amination of  the  woman,  who,  for  aught  appears,  was  living  at  the  time ;  and 
it  rather  seems,  if  any  evidence  at  all  were  given  of  it  at  the  time,  it  was  by 
the  parol  testimony  of  R,  T. 

LK>rd  Ellenborough,  Ch.  J.  The  law  has  been  settled  by  so  strong  a 
.series  of  decisions  from  the  time  of  Lord  Holt  down  to  a  very  recent  priod» 
that  every  intendment  shall  be. made  in  favour  of  an  order  of  Justices,  tnat  we 
must  see  whether,  by  any  intendment  which  can  be  made,  the  present  order 
can  be  supported.  Now  it  is  not  a  very  forced  intendment,  that  the  exam- 
ination of  Mary  Cole,  which  is  described  as  bearing  date  the  11th  of  May, 
&c.  was  in  writing  ;  for  it  must  be  something  on  which  a  date  could  be  im- 

eessed.  Then  it  must  also  have  been  produced  to  those  who  so  describe  it. 
or  does  it  necessarily  appear  that  only  the  fact  of  the  examination  of  M.  C. 
was  testified  bv  R.  T.  the  witness  examined  ;  for  the  order  goes  on,  '*  And 
further,**  ice.  oy  which  must  be  understood  that  it  further  appeared  to  the 
Justices,  that  upon  the  examination  of  the  said  M.  C.  taken  on  oath,  &c.  in 
the  presence  of  JR.  T.  she  charged  the  defendant  with  being  the  father,  &c. 
Then  it  is  not  a  strained  inference  to  make,  that  the  original  examination 
from  whence  this  appeared  to  the  Justices,  was  produced  and  verified  upon 
the  oath  of  R,  T.  Besides,  this  is  a  case  after  appeal  to  the  sessions,  where 
it  must  be  taken  that  these  objections,  if  founded  in  fact,  would  have  been 
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proTed  and  admitted,  and  that  if  either  not  made,  or  made  and  oyer*ruledt 
they  were  without  foundation  in  fact.  Then  if  the  woman  were  dead,  the 
proceeding  on  her  examination  afterwards  is  fully  warranted  by  the  case  of 
R.  V.  Bavenstone,  As  to  the  other  point,  of  the  want,  of  summons,  the  form 
of  the  order  would  have  been  belter  if  it  had  followed  the  precedents ;  but  the 
cases  cited  sanction  the  omission. 

The  other  Judges  declared  themselves  of  the  same  opinion ;  and  Lawrence^ 
J.  added,  that  as  to  the  objection,  that  it  did  not  appear  that  the  woman  was 
dead,  the  contrary  must  be  intended ;  for  the  title  of  the  order  described  Mary 
Cole  as  being  deceased^  and  she  was  mentioned  in  the  body  of  it  aa  the  said 
M.  C  which  refers  to  the  woman  said  in  the  title  of  it  to  be  dead. 

Both  orders  confirmed. 


Govett  V.  Radnidge,  Pulman,  and  Gimblett. 

ZEnsi,e2.    Nov.  16»  180:2. 

in  an  aotioD  apiiiist  three,  wherein  the  plaintiff  deelared  that  e&eyhad  the  loading  of  a 
hogshead  of  the  plaintiff**  for  a  certain  reward  to  be  paid  to  one  of  them,  and  a  certain 
other  reward  to  the  other  two,  and  that  tlie  defendants  so  negligently  conducted  themselves 
in  the  loading,  Ac  that  the  hogshead  was  damaged ;  held  that  the.  gist  of  the  action  was 
the  toft,  and  not  the  cmUniet  oat  of  which  it  arose ;  and  therefore  that  on  plea  of  not  guil- 
ty, the  two  beingacquitted,  judgment  might  be  had  against  the  third,  who  was  found  guilty. 

THE  deckration  stated,  that  on,  &;c.  at,  &c.  the  defendants  had  the  load- 
ing of  a  certain  hogshead  of  the  plaintiflf,  then  and  there  containing  lOOOlb.  of 
treacle  of  lOOZ.  value,  in  and  upon  a  certain  cart,  for  a  certain  reasonable  re- 
ward, to  be  therefore  paid  by  th^  plaintiff  to  the  defendants  Pvlman  and  Gim* 
Ueit,  and  for  a  certain  other  reasonable  reward  to  be  therefore  paid  by  the 
pkiotiff  to  the  defendant  Radnidge ;  yet  the  defendants  then  and  there  so 
carelessly,  negligently,  unskilfully,  and  improvidently  behaved  and  conducted 
themselves  in  the  loading  of  the  said  hogshead,  &c.  that  by  reason  thereof  the 
said  hogshead  was  then  and  there,  in  such  loading  thereof,  let  fall,  broke  and 
damaged,  and  the  said  treacle  damaged  and  lost  to  the  plaintiff.  To  this  the 
defendants  pleaded  Not  guilty  ;  and  at  the  trial  a  verdict  was  found  for  the 
plaintiff  agaihst  Radnidge  with  damages,  and  for  the  other  two  defendants. 

This  matter  first  came  before  the  Court  in  Easter  term  last,  upon  a  motion 
for  a  new  trial,  against  which  cause  was  shewn  in  Trinity  term  following ; 
bat  the  Court  then  intimating  that  the  objection,  if  any,  appeared  upon  the 
record,  it  was  agreed  that  it  should  be  discussed  upon  a  motion  in  arrest  of 
jadgment ;  and  a  rule  nisi  was  made  accordingly,  grounded  upon  an  alledged 
incongruity  in  the  record ;  the  declaration,  as  it  was  contended,  setting  out  a 
joint  contract,  for  the  breach  of  which  all  the  defendants  w&re  answerable  qi" 
itket  jointly  or  not  at  all ;  and  the  jury,  by  their  verdict  of  acquittal  of  two  of 
them,  havmg  negatived  the  joint  contract  as  laid,  and  consequently  that  no 
jadgment  could  he  given  against  the  other  defendant.  On  a  former  day  in 
this  term, 

LenSf  SerjL  and  Burrough  shewed  cause  against  the  rule.  The  objection 
tupposes  that  the  declaration  is  laid  in  assumpsit^  in  which  case  the  contract 
is  the  gist  of  the  action,  and  must  be  found  as  laid ;  and  therefore  if  it  be  laid 
as  n,  joint  contract  against  several,  there  can  be  no  recovery  against  one  only 
as  upon  a  several  contract.  But  here  the  declaration  is  laid  in  tort,  where  the 
contract  is  shewn  merely  by  way  of  inducement,  and  need  not  have  been  sta- 
ted at  all ;  and  the  gist  of  the  action  is  the  misfoazance^  which  in  its  nature 
is  several,  as  the  conversion  in  trover ;  and  therefore  there  is  no  repugnancy 
in  the  finding  one  guilty,  and  acquitting  the  others.  Bro.  Abr.  Responder,  63. 
It  woald  have  been  sufficient  barely  to  have  stated  that  the  defendants  became 
posssssedt  without  shewing  how,  of  the  plaintiff's  hogshead,  and  that  they  did 
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the  injury  complained  of :  and  then  it  cannot  be  denied  that  the  finding  woald 
have  been  gooa.  But  that  which  is  only  laid  by  way  of  inducement  need 
not  be  strictly  proved.  It  is  sufficient  if  so  much  be  proved  as  will  sustain 
the  action,  and  all  that  was  necessary  here  to  prove  was,  that  the  defendants 
were  in  possession  of  the  plaintiff's  hogshead,  and  that  the  injury  was  done. 
That  such  a  count  is  in  tori,  and  not  in  assumpsit ^  is  clear  from  the  case  of 
Dickon  v.  Clifton,  2  Wils.  319,  where  a  like  count  was  joined  with  one  in 
trover,  and  held  well,  being  ex  delicto^  and  not  ex  contractu,  though  arising 
out  of  a'  contract.  So  in  Coggs  v.  Barnard^  2  Ld.  Ray.  909,  which  was  a 
declaration  in  tort  against  a  carrier,  alleging  that  he  un^/er^ooA:  (without  say- 
ing for  hire  or  reward)  safely  to  take  up  certain  hogsheads  of  brandy  out  of  a 
cellar,  and  deposit  them  in  another  place ;  but  that  he  so  negligently  and 
improvidently  put  them  down  that  one  of  them  was  staved :  and  upon  plea 
of  not  guilty,  and  verdict  for  the  plaintiflf,  the  declaration  was  holden  suffi- 
cient upon  a  motion  in  arrest  of  judgment;  because  the  gist  of  the  complaint 
being  a  misfeasance  and  not  merely  an  omission,  it  was  not  necessary  to  lay 
any  consideration  for  the  promise.  Gould,  J.  said  the  declaration  would  ha 
good  either  way ;  that  is,  whether  it  were  laid  on  the  contract  or  in  tort.  The 
only  case  which  seems  to  bear  the  other  way  is  Buddie  y.  Wilson,  6 
Term  Rep.  369  ;  where  to  a  similar  action  against  a  carrier  on  the.  custom  of 
the  realm,  he  pleaded  in  abatement  a  joint  undertaking  with  others  not  sued ; 
to  which  there  was  a  demurrer.  The  plea  in  abatement,  being  afler  an  im- 
parlance, was  holden  to  come  too  late  ;  but  the  Court  intimated  an  ppinion 
that  if  it  had  beei)  pleaded  in  time  it  would  have  been  good  \  considering  the 
gist  of  the  action  as  being  founded  in  contract,  according  to  what  was  said 
hy  Benison,  J.  hi  Bale  v.  Hall,  1  Wils.  282.  But  in  this  latter  case  the  dec- 
laration was  founded  in  assumpsit,  to  which  there  was  a  plea  of  non  assump- 
sit. At  any  rate,  it  was  no  more  than  an  obiter  opinion,  in  direct  contradic- 
tion to  the  opinion  of  the  Court  in  Mitchell  v.  Tarbut,  6  Term  Rep.  649 ; 
where  in  an  action  against  several  possessed  of  a  certain  ship,  for  having  by 
the  negligent  management  of  their  servant  run  down  the  plaintiff's  ship,  it 
was  ruled  that  the  defendants  could  not  plead  in  abatement  that  other  joint 
owners  of  the  defendants'  ship  were  not  named.  The  distinction  wias  there 
taken  between  actions  arising  ex  contractu  and  ex  delicto.  Lord  Kenyon,  it 
is  true,  telied  on  Boson  v.  Sanford,  Skin.  278.  Salk.  440.  3  Lev.  268.  Carth. 
68,  as  being  founded  on  a  breach  of  contract,  because  of  the  super  se  suscepc' 
runt ;  in  which  case  it  had  been  holden  that  all  the  carrier's  partners  should 
have  been  joined.  But  that  has  been  clearly  over-ruled :  for  even  in  assump- 
sit advantage  can  only  be  taken  of  the  omission  to  sue  all  the  partnera  by 
pleading  in  abatement.  Rice  y.  Shute,  6  Burr.  2611 ;  and  the  other  point  as 
to  the  form  of  the  declaration,  may  be  considered  as  oyer-ruled  by  the  subse- 
quent cases  already  referred  to. 

Dallas  and  Bampier,  in  support  of  the  rule.  The  cause  of  action  arises 
partly  in  contract  and  partly  in  tort ;  the  joint  contract  is  the  foundation  out 
of  which  the  duty  arises,  with  the  breach  of  which  they  are  charged.  It  was 
therefore  incumbent  on  the  plaintiff  to  prove  such  joint  contract ;  and  that 
being  negatived  by  the  verdict  in  favour  of  two,  there  can  be  no  judgment  on 
the  yerdict  against  the  third.  It  is  not  disputed  but  that  the  contract  laid  (by 
way  of  inducement,  as  it  is  contended),  is  joint,  namely  the  undertaking  to 
load  by  the  three  defendants,  though  a  separate  reward  was  to  be  paid  to 
one  of  them  :  then  whejther  it  were  necessary  to  have  so  declared  or  not,  at 
any  rate  it  shews  that  the  plaintiff  meant  to  rely  upon  the  contract,  and  not 
upon  the  tort.  If  the  contract  were  joint,  the  negligence  of  one  was  the 
negligence  of  all;  and  therefore  the  only  ground  of  the  acquittal  of 
the  two  must  have  been  the  negativing  the  joint  contract.  In  Boson  y. 
Sanford,  Salk.  440,  the  dechiration  was  in  this  form;  and  though  the 
defendants  had  pleaded  not  guilty,  yet  the  Court  gave  judgment  for  them, 
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on  the  g^nnd  that  the  action  did  not  arise  ex  delicto,  bat  quasi  ex  contractu^ 
and  therefore  that  all  the  partners  should  have  been  sued.  That  there  was 
no  other  tort  but  a  breach  of  trust.  That  could  not  have  been  laid  in  asmmp' 
rit ;  for  otherwise  Lord  Holt  could  not  have  called  it  an  action  qtuui  ex  con* 
tractu  bat  he  would  have  given  it  its  appropriate  name.  And  the  practice  of 
declaring  at  all  in  assumpsit  in  such  cases  is  of  late  introduction.  That  case 
is  strongly  supported  by  the  opinion  of  the  Court  expressed  in  Buddie  v.  WU' 
son,  6  Term  Kep.  373 ;  for  there  could  be  no  necessity  to  join  all  in  the  action 
if  the  verdict  might  afterwards  be  against  one  only.  There  too  the  declara- 
tion was  in  the  same  form  as  here.  The  case  of  mitcheU  v.  Tarbut,  &  Term 
Rep.  649,  was  purely  a  tort  in  running  down  a  ship;  no  contract  of  any  sort 
was  stated  as  the  foundation  of  the  action.  And  the  case  of  Dickon  v.  Clif" 
Ion,  2  Wils.  319,  so  far  differs  from  this,  that  there  no  joint  contract  laid  as 
the  foundation  of  the  duty  was  negatived  by  the  jury,  as  in  this  case,  which  is 
the  foundation  of  >the  present  objection. 

Curia  adt,  vuit. 

Lord  Ellenborough,  G.  J.  now  delivered  the  opinion  of  the  Goun.  This 
was  an  action  brought  by  E.  Govett  against  W.  Pulman,  M.  Gimble^  and  JP. 
Badnidge,  in  which  he  declared  in  the  first  count,  upon  which  alone  he  ob^ 
tained  a  verdict,  that  the  defendants  had  the  loading  oi  a  certain  hogshead  of 
treacle  upon  a  certain  cart  for  a  reasonable  reward,  to  be  therefore  paid  by  the 
plaintiff  to  the  two  first  defendants,  and  a  certain  other  reasonable  reward  to 
the  last  named  defendant.  And  that  the  three  defendants  so  carelessly,  neg- 
ligently, and  unskilfully  behaved  and  conducted  themselves  in  the  loading 
such  hogshead  of  treacle,  that  by  reason  thereof  the  hogshead  was  staved  and 
the  treacle  lost.  To  this  declaration  the  defendants  pleaded  not  guilty,  and 
a  verdict  was  found  for  the  two  first  named  defendants,  and  against  the  last 
defendant. 

A  motion  in  arrest  of  judgment  has  been  made  on  this  ground ;  that  the 
cause  of  action  stated  in  the  first  count,  and  upon  which  the  question  arises,  is 
founded  in  contract,  or  arises,  at  least  quasi  ex  contractu,  as  it  is  -said  ;  and 
that  being  so,  the  finding  of  not  guilty  as  to  two  of  the  defendants  negatives 
the  existence  of  such  a  joint  contract  by  all  the  three  defendants,  as  must  be 
proved  if  the  declaration  be  founded  on  contract :  and  therefore  that  the  plain- 
tiff is  not  entitled  to  have  any  judgment  given  for  him  upon  this  record. 

That  this  is  to  be  considered  as  an  action  founded  on  contract  has  been  mainly 
contended,  on  the  part  of  the  defendant,  on  the  authority  of  the  case  of  Boson 
>.  Sanford  ;  which  is  reported  in  1  &  2  Show.  2  Lev.  3  Mod.  Salk.  440,. 
and  in  other  places.  That  was  the  case  of  certain  ship  owners  who  were 
charged  by  the  declaration  to  have  received  certain  goods  on  board  their  ship, 
to  be  "  safely  transported  for  the  plaintiff  from  London  to  Topsham,  for 
"  reasonable  freight  and  salary  by  the  plaintiff  to  the  defendants  for  such  car^ 
"  riage  thereof  to  be  paid  ;"  and  who  had  undertaken  (for  so  it  is  expressly 
laid)  to  transport  and  carry  them  accordingly ;  (I  take  the  istatement  of  the 
declaration  from  2  Show.  478,  where  it  is  to  be  found  at  length  ;)  and  against 
whom  it  was  charged  that  they,  disregarding  their  duty,  and  fraudulently 
intending  to  injure  the  plaintiff,  so  negligently  /^/oce^,- carried,  and  kept  the 
goods  in  the  ship,  that  the  goods  were  damnified  by  sea  water.  Upon  not 
guilty  pleaded,  one  question  was^  Whether  the  action  were  maintainable 
against  these  defendants  alone,  certkin  other  part  owners  of  the  ship  not  having 
been  joined  as  defendants.  Another  question  was,  Whether  if  the  action  ought 
to  have  been  brought  against  all,  this  matter  ought  not  to  have  been  pleaded 
in  abatement,  and  not  given  in  evidence  (as  it  had  been)  on  the  general  issue. 
Dolben,  Justice,  (according  to  the  report  in  3  Mod.)  was  the  only  one  of  the 
Judges  who  was  of  an  opinion  that  this  matter  could  be  pleaded  in  abatement : 
about  the  right  to  do  which  I  presume  at  this  time  of  day,  nobody  can  enter- 
tain a  doubt.     Nay,  since  the  case  of  Rice  and  Skute,  before  Lord  Mansfield, 
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in  6  Burr.  2611,  and  Abbott  and  Smith,  1  Blac.  947,  before  De  Grey,  Ch.  J., 
nobody  can  entertain  a  doubt  but  that  the  objection  was  available  not  only  by 
pUa  m  abatement,  but  that  it  was  arailable  in  that  way  only,  and  cannot  be 
taken  advantage  of  on  the  general  issue.  Lord  Gh.  J.  De  Grey,  in  the  case 
of  Abbott  V.  Smith,  speaking  of  the  case  of  Boson  v.  SoMfbrd,  says  of  it, 
*'  In  the  case  of  Bosom  v.  Sanford  the  Court  were  divided ;  and  those  who 
*'  determined  the  case  went  upon  a  false  assumption,  that  this  could  not  be 
**  pleaded  in  abatement :  had  they  been  aware  tiiat  it  could,  they  dedaied 
*^&at  it  could  not  have  been  given  in  evidence."  This  case,  Uierefore,  which 
was  so  much  pressed  upon  Lord  Kenyan,  in  Buddie  v.  fVUsan,  and  upon  which 
he  is  understood  to  have  proceeded,  has  been  shaken  to  its  foundation  in  the 
main  points  which  it  assumed  to  determine  :  for  the  action  in  that  case  was  ex» 
pressly  an  action  of  assumpsit,  in^ which  the  omission  to  join  all  the  part  owners 
is  a  matter  pleadable  in  abatement,  and  which  in  that  mode  only  could  be  taken 
advantage  of :  both  which  points  were  however  otherwise  holden  in  the  case  of 
Boson  V.  Sanford,  This  case  may  therefore  be  laid  out  of  the  question  as  an 
authority  for  some  of  the  propositions  therein  determined.  And  as  to  the  ne- 
cessity of  considering  a  count  against  carriers  for  hire,  framed  as  this  is  upon 
alleged  neglect  of  duty^,  and  not  upon  the  breach  of  any  undertaking,  as  a  count 
in  assumpsit,  and  as  distinguished  from  tort  with  all  its  consequences ;  [which 
consequences  are  these,  viz.  of  letting  in  a  plea  in  abatement  for  want  of  join- 
ing all  the  parties;  of  entitling  the  plaintiflfto  a  general  verdict  if  the  cause  of 
action  should  not  be  proved  as  against  all ;  and  of  excluding  the  right  to  join 
therewith  a  count  in  trover ;]  the  case  of  Dickon  v.  Clifton,  2  Wils.  319, 
which  was  never  cited  or  brought  before  the  consideration  of  the  Court  in  the 
argument  of  the  case  of  Buddie  v.  Wilson,  is  a  case  in  point.  There  Lord  C. 
J.  WUmot  considered  a  count,  in  terms  the  same  as  the  present,  as  a  count 
laid  ex  delicto  of  the  defendant,  and  that  a  count  in  trover  might  therefore  be 
joined  therewith.  He  says,  *f  I  own  that  in  many  books  it  is  reported,  that 
trover  and  a  count  against  a  common  carrier  cannot  be  joined,  but  common 
experience  and  practice  is  noio  to  the  contrary.^*  And  to  be  sure,  if  the  count 
against  the  common  carrier  is  laid  as  this  is,  not  in  terms  of  contract,  but  upon 
the  breach  of  duty,  it  is  now  the  daily,  and  I  think  the  convenient  and  well 
warranted  practice,  to  join  them. 

What  inconvenience  is  there  in  sufiering  the  party  to  allege  hiji  gravamenf 
if  he  please,  as  consisting  in  a  breach  of  duty  arising  out  of  an  employment 
for  hire,  and  to  consider  that  breach  of  duty  as  tortious  negligence,  instead  of 
considering  the  same  circumstances  as  forming  a  breach  of  promise  implied 
from  the  same  consideration  of  hire.  By  allowing  it  to  be  considered  in 
either  way,  according  as  the  neglect  of  duty  or  the  breach  of  promise  is  re- 
lied upon  as  the  injury,  a  multiplicity  of  actions  is  avoided ;  and  the  plain- 
tiff, according  as  the  convenience  of  his  case  requires,  frames  his  principal 
count  in  such  a  manner  las  either  to  join  a  count  in  trover  therewith,  if  he 
have  another  cause  of  action  for  the  consideration  of  the  Court  other  than  the 
action  of  assumpsit ;,  or  to  join  with  the  assumpsit  the  comftnon  counts,  if  he 
have  another  cause  of  action  to  which  they  are  applicable.  The  only  incon- 
venience which  can  be  suggested  is,  that  by  declaring  in  tort  the  defendant  is 
ousted  of  his  plea  in  abatement ;  a  plea  which,  as  it  cannot  be  pleaded  after  a 
general  imparlance,  is  seldom  of  much  use  in  point  of  fact ;  and  which,  as 
every  new  defendant,  who  may  be  successively  brought  forward  and  dis- 
closed by  successive  pleas  in  abatement,  may  in  his  turn  plead  that  there  are 
still  other  parties  to  the  contract  who  ought  to  be  and  have  not  been  joined  as 
defendants,  opens  a  door  to  endless  vexation  and  cxpencc,  as  against  the  plain- 
tiff, in  successive  stages  of  unprofitable  delay.  The  convenience,  however,  or 
inconvenience  of  opening  a  door  to  these  pleas  in  abatement  in  all  cases 
which  may  in  any  possible  respect  be  considered  as  originating  in  contract 
express  or  implied,  is  not  so  much  a  question  here,  as  what  is  the  established 


IN  THE  FORTY-THIBD  YEAR  OF  GEORGE  III.  49 

and  recognized  practice  in  courts  of  law ;  and  as  that  practice,  certainly  con- 
▼enient  in  itself,  is  such  also  as  accords  with  what  is  laid  down  in  the  case  of 
Dickon  ▼•  Cliftim,  2  Wilson,  319,  and  which  is  not  directly  contradicted  hy 
the  judgment  in  Buddie  v.  Wilson  ;  for  the  immediate  judgment  of  the  Court 
in  that  case  went  no  further  than  to  exclude  the  plea  in  abatement,  upon  the 
special  ground  that  it  was  out  of  time,  as  being  pleaded  after  a  general  im- 
parlance ;  we  are  of  opinion  that  the  acquittal  of  one  defendant,  in  an  action 
founded  as  this  is  on  neglect  of  duty,  and  not  upon  breach  of  promise,  does 
not  affect  the  right  of  the  plaintiff  to  have  his  judgment  as  against  the  defend- 
ant, against  whom  the  verdict  has  been  obtained ;  and  that  the  rule  for  ar- 
resting the  judgment  ought  to  be  discharged. (1)  (2) 


Buckler  v.  Buttivant  and  White, 

3  East,  72:    Nov.  16, 1802. 

The  defendants  save  the  plaintiff  their  own  bills  accepted  by  third  persons  in  exchange  for 
aeceptances  of  other  bills,  drawn  by  them  on  him,  the  different  sets  of  which  tallied  m  the 
gross  amoiiDt,  except  a  few  shillings  in  one  instance,  which  was  paid  at  the  time,  in  order, 
as  it  was  expressed,  io  finish  the  transaction  ;  and  except  that  in  two  instances  out  of  five 
the  acbeptanoes  so  given  by  the  defendants  were  made  payable  two  days  before  the 
counter  acceptances  of  the  plaintiff:  but  no  stress  was  laid  at  the  time  on  these  trifling 
differences.  Held,  that  the  transaction  being  that  of  an  absoiute  exehangt  qf  securities^ 
each  party  was  confined  to  bis  remedy  on  those  securities,  and  that  the  law  would  not 
raise  an  implied  promise  in  the  defendants,  who  had  become  bankrupts,  to  repay  to  the 
pliintiff  the  amount  on  the  balance  of  his  acceptances  paid  after  such  bankruptcy. 

THIS  was  an  action  to  recover  49Z.  15f.  2d.  for  so  much  money  lent 
and  advanced,  paid,  laid  out,  and  expended,  had  and  received,  interest,  and 
npon  an  account  stated ;  to  which  the  defendant,  Buttivant^  pleaded,  1st, 
N(M  assumpsit.  2dly,  That  before  the  exhibiting  the  plaintiff's  bill,  viz.  on 
1st  of  October  1799,  he  the  defendant  became  a  bankrupt,  and  that  the  sev- 
eral causes  of  action  accrued  before  his  bankruptcy.  The  other  defendant. 
White,  suffered  judgment  by  default.  At  the  trial  at  GuUdhaU,  before  Grose, 
J.,  a  verdict  was  found  for  the  plaintiff  for  49^.  15s.  2d.  subject  to  the  opinion 
of  this  Court  on  the  following  case. . 

The  defendants  were  in  partnership  under  the  firm  of  Buttivant  and  While, 
at  the  time  of  writing  the  several  letters,  and  drawing  and  accepting  the  bills 
of  exchange  hereinafter  mentioned.  And  White  at  the  same  time  carried  on 
another  business,  under  the  firm  of  White  and  Go.  distinct  and  separate  from 
his  copartnership  with  Buttivant.  The  five  letters  (copies  of  which  were  an- 
nexed to  the  case)  were  written  by  White  to  the  plaintiff,  and  contained  the 
five  following  bills  of  exchange:  (1).  "  Nortvich,  July  22,  1799— Three 
**  months  after  daite  pay  to  our  order  61Z.  7*.  6d,  value  received,  as  advised.** 
(Signed)  "  T.  Buttivant  and  W.  FTAi/tf,"  (and  addressed)  "  To  Mr.  John  Hen- 
**  derson,  MichaeVs  Alley,  CornhiU,  London,"  (and  which  was)  "accepted 
"  John  Henderson,*'*  (and  indorsed  by  the  defendants).  -=  (2).  "  Norwich,  Au' 
•*  gw^  31, 1799. — Two  months  after  date  pay  to  the  order. of  Messrs.  W. 
"  White  and  Co-  143Z.  14*.  value  received  as  advised."  (Signed)  "  T.  Butti- 
"  vant  and  W.  White,'*  (and  addressed  to  and)  "  accepted  John  Henderson," 
(and  indorsed)  '*  W.  White  and  Co."  (3).  This  was  the  same  as  the  last, 
only  for  117Z.  13«.  (4).  "  Normch,  August  3,  1799.--Three  months  after 
"  date  pay  to  our  order  88^.  15*.  value  received,  as  advised."  (Signed)  "  T. 
"  Buttivant  and  W.  White."  (Addressed)  "  To  Mr.  Wm.  Wells,  Princess 
"  Street,  Leicester  Fields,  London^*  (and)  "  accepted   Wm.  Wells,"  (and  in- 

Cl)  Vide  WeaU  v.  King,  12£ast,  452,  and  the  editor's  note  thereto,  p.  455.  Judin  v.  Sam- 
«et,6£ast,333.  * 

^  [See  1  Ch.  PL  7th  Am.  ed.  153,  and  cases  ciled.-W.] 
^ou  II.  7 


so 
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dorsed  by  the  defendants.)  (5).  "  Norwich,  Sept.  9,  1799. — Two  months  af- 
"  ter  date  pay  Messrs.  W,  White  and  Co.  or  order  153Z.  175.  Sd.  value  receiv- 
"  ed  as  advised."  (Signed)  "  T.  Buttivant  and  W.  WhiU^  (and  addressed 
to  and)  **  accepted  John  Henderson,^^  (and  indorsed)  *'  W.  White  and  Co." 

The  plaintiff  accepted  the  four  following  bills  of  exchange,  one  dated  *'  JVbr- 
"  wich,  July  22, 1799. — Three  months  after  date  pay  to  our  order  61Z.  Is.  6d. 
"  value  received  as  advised."  (Signed)  "  T.  Buttivant  and  W,  White^* 
(and  addressed  to  the  plaintiff,  and  indorsed  by  the  defendants) ;  and  the 
three  others  all  drawn  by  "  W»  White  and  Co."  from  Nortoich^  at  two 
months  after  date,  payable  to  their  own  order,  and  indorsed  by  them ;  the  first 
dated  «  Sept.  3,  1799,"  for  "261Z.  7^."  the  next  "  Sept.  5,  1799,"  for  "  88Z, 
I6s.;'  and  the  last  dated  "  Sept.  10,  1799,"  for  "  154Z.  3*."  (a) 

The  four  last-mentioned  bills  were  accepted  by  the  plaintiff  for  and  on  ac- 
count of  the  defendants,  toithout  his  having  received  any  consideration  for  the 
same,  other  than  the  before  mentioned  five  bills  contained  in  the  letters  hereun- 
to annexed.  On  the  1st  October  1799,  the  defendants  became  bankrupts : 
and  Buttivan  has  since  obtained  his  certificate.  At  the  time  of  suing  out  the 
commission,  and  before  the  plaintiff  had  proved  any  debt  under  it,  the  plain- 
tiff had  paid  to  the  holders  of  the  four  bills,  which  he  had  accepted,  6151.  17s. 
Sd.  on  account :  which  sum,  together  with  the  further  sum  of  197Z.  85.  8d. 
due  and  owing  from  the  defendants  to  the  plaintiff  upon  another  account, 
making  in  the  whole  the  sum  of  713Z.  65.  the  plaintiff  proved  under  the  com- 
mission. After  the  suing  out  the  commission  and  proof  of  the  iaibove  sum  of 
713^.  6s.  under  it,  the  plaintiff  paid  the  balance  of  his  acceptances  of  the  four 
bills  to  the  holders  thereof,  amounting  to  the  sum  of  49Z.  I5s.  2d. ;  for  which 
the  present  action  is  brought.  The  five  first-mentioned  bills,  drawn  and  sent 
by  the  defendants  to  the  plaintiff,  were  duly  presented  and  returned  for  non- 
payment ;  and  the  same  are  still  wholly  unpaid.  But  the  plaintiff  has  re- 
ceived a  dividend  on  the  above  sum  of  713Z.  6f.  so  proved  as  aforesaid 
The  question  for  the  opinion  of  the  Court  was,  Whether  the  plaintiff  were 
entitled  to  recovei;  the  said  sum  of  49/.  \5s.  2d.  ?  If  not,  a  verdict  to  be  en- 
tered for  the  defendant  Buttivant(b). 

The  letters  referred  to  in  the  case,  all  of  which  were  written  from  ihe  de- 
fendants to  the  plaintiff,  were  as  follows : 

"  Norwich,  August  6,  1799.  We  duly  received  your  favour,  requesting  a 
"  renewal  of  the  transaction,  through  Mess.  Schneider  and  Co.  Agreeable 
"  thereto  we  now  inclose 


£139 


139    6  0  )  «  ,     . ,  ,  ^ 

159  i^^l^^^^X^^^Go. 

61     7  6    Henderson 


August  6.  2  months. 
July  22.  3  months. 


£360    6  6    to  which  you  will  procure  acceptances,  and  credit  us  against  the 
following  drafts  we  value  on  you. 


(a)  The  bill  account  stood  thus 

Bills  drawn  by  the  Defendants,  and  accepted 

by  their  agents,  J.  Henderson  or  W,  Wells. 


Sums. 
£ 
61 


143 

117 

88 

135 


d. 
6 
0 
0 
0 
8 


Time  when  due. 

25th  Oct.  1799. 
3d  JWw. 
.3d  Abr. 
6th  JVbv. 
13th  JVbp. 


between  the  parties : 

Bills  drawn  by  Defendants  and  accepted  by 
plaintiff. 

Sams.    .  Times  when  due. 

£     s.^  d. 


565     7      2 


61 
261 


7. 

7 


88    15     0 
154     3     0 


25th  Oct.  1799. 
5th  Mv. 

8th  JVbr. 
13th  /Tov. 


J  565    12     6 
Balance  0     5     4 

(b)  The  question  stated  in  the  margin  of  the  paper-books  sent  to  the  jndges,  (pursuant  to 
the  late  rule  of  Court)  as  meant  to  be  argued,  was  '*  Whether  the  circumstances  stated  in 
the  case  amounted  to  a  mutual  accommodation ;  so  that  no  debt  could  be  said  to  arise  there- 
irom  to  either  party  ?"    This  is  mentioned  to  remind  practitioners  of  the  rule. 
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£298  19  0        -        -        -        .        .        -        -        -   6th  July  3  months. 
61     7  6 -        -        -   22d 3  months. 


£360    6  6        to  which  we  request  your  protection  ;  and  when  at  maturity 
vi'iW  finish  the  transaction"  &c. 

"  Norwich^  August  31,  1799. — Observing  the  drafts  we  remitted  you  on 
Mr.  Henderson  will  be  due  in  a  few  days,  we  have  taken  the  liberty  to  inclose 
two  more,  to  which  we  beg  you  will  be  pleased  to  procure  acceptances,  and  at 
the  same  time  we  take  the  liberty  to  value  on  you  the  amount  in  one  draft  for 
the  same  sum,  at  two  months  from  the  second  instant  September j  to  which  we 
shall  consider  ourselves  much  obliged  by  your  shewing  the  usual  protection, 
relying  any  similar  service  in  ourpou>er  is  at  all  times  at  your  command,''*  &c. 

**Norioichf  Sept,  5,  1799. — We  took  the  liberty  a  few  posts  back  to  inclose 
drafts  on  Mr.  Henderson.  Not  hearing  from  you,  we  presume  the  same  are 
duly  at  hand,  and  ends  the  transaction.  We  herewith  beg  to  enclose  a  draft 
for  Sdl.  I5s.  on  W.  Wells,  3d  August,  3  months.  We  advise  said  friend  it 
lays  in  your  hands,  and  have  requested  him  to  call  and  show  honor  to  the 
same ;  there  being  a  difference  on  on  Saturday,  for  which  he  has  the  neces- 
sary. We  take  the  liberty  to  value  on  you  the  same  amount,  at  two  months 
from  this  day,  requesting  the  favour  you  will. notice  the  same  on  its  appear- 
ance," &c. 

•*  P.  S.  We  observe  on  the  12th  you  will  have  paid  a  draft  13S?.  I4s.  on 
T.  Henderson  ;  pray  may  send  answer." 

"  Norwich,  Sept.  9,  1799. — We  have  duly  your  favour  of  the  6th  instant, 
wherein  we  note  your  absence  from  home  ;  but  as  we  presume  this  will  meet 
you,  we  take  the  liberty  to  remit  you  a  draft  for  163^.  17*.  Sd.  on  Mr.  T, 
nendersan,  at  2  months,  which  we  shall  esteem  it  a  favour  you  will  have 
accepted;  and  as  we  hope, it  will  not  he  attended  with  inconvenience  to  you, 
we  take  the  liberty  to  valtce  on  you  the  amount  in  a  draft  the  lOth  instant,  at 
ttoo  months,  for  154Z.  3*. ;  to  which  we  beg  your  acceptance;  and  at  matu- 
rity will  finish  the  tra^isaction,  except  6s,  Ad.  which  we  beg  our  friend  Mr* 
Wells  to  pay  you,**  ^c. 

There  was  also  another  letter  from  the  defendants  to  the  plaintiff,  dated 
**  Norwich,  Sept.  19, 1799,"  the  purport  of  which  was,  to  inform  him  of  their 
'    bankruptcy  and  distress  ;  and  hoping  that  the  circumstance  might  not  be  at- 
tended with  any  fatal  consequence  to  him,  &c. 

Comyn,  for  the  plaintiff,  contended  that  the  plaintiff  was  entitled  to  recover 
the  balance  paid  by  him  on  the  bill  account.  This  was  not  a  debt  proveable 
under  the  commission  by  virtue  of  the  stat.  7  Geo.  1.  c.  31.  which  puts  debts 
dae  ieit  a  future  day  on  the  same  footing  as  debts  actually  due  and  payable  at 
the  time  of  the  bankruptcy :  for  unless  the  debt  exist  at  that  time,  it  cannot  be 
so  proved  ;  and  here  no  aebt  existed  till  after  the  payment  of  the  acceptances. 
Snaith  v.  Ga2e{a).  [Lord  EUenborough  observed,  that  there  was  no  change 
of  securities  in  that  case ;  and  the  only  question  here  was,  Whether  there 
were  such  an  exchange  ;  the  one  giving  his  own  acceptances,  the  others  the 
acceptances  of  their  agents  ;  it  being  understood  that  each  were  to  be  liable 
for  their  own.]  This  was  not  an  exchange  of  acceptances,  there  was  no  mu- 
tuality of  debtor  and  creditor :  it  was  a  transaction  of  mere  agencjr  on  the  part 
of  the  plaintiff  for  the  defendants  in  getting  the  acceptances  of  Henderson  and 
Wells,  which  they  desired  in  their  letter  that  he  would  procure.  [Lawrence^ 
J.  Is  it  not  the  same  thing  as  if  the  bills  had  been  sent  by  the  defendants  tb 
the  plaintiff  with  the  names  of  Henderson  and  WeUs  as  acceptors  upon  them  ? 
In  substance  the  defendants  transmitted  bills  to  the  plaintiff  accepted  by  their 
correspondents  in  exchange  for  the  plaintiff's  acceptances.]  This  then  Was 
not  a  case  of  mutual  accommodation.      [Lord  Ellenborough,    How  is  this 

(«)  7Temi  Rep.  964.  and  vide  ChiUon  v.  IVhigin,  3  Wils.  13.  and  Young  v.  Hockley,  ib.  346. 
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case  distinguisliable  in  effect  from  Rdfe  v.  Cashn^  2  H.  Blac.  670  ?]  That 
was  a  case  of  mutual  accommodation  :  for  there  the  parties  drew  cross  bills 
on  each  other  for  the  same  sums,  and  payable  at  the  same  time,  which  each 
mutually  accepted.  Here  the  bills  were  not  all  made  payable  at  the  rame 
time,  nor  for  the  same  sums.  In  some  instances  the  defendant's  counter  bills 
were  made  payable  two  days  before  the  plaintiff's  acceptances  became  due, 
which  shews  that  they  were  meant  to  indemnify  and  put  him  in  cash  for  the 
payment  of  his  oyfn  acceptances.  [Lord  EUenborough.  That  may  be  one 
circumstance  from  whence  it  is  to  be  collected  whether  this  were  a  case  of 
mutual  accommodation  or  not :  but  if  you  look  at  the  letters  it  will  put  the 
question .  out  of  all  doubt  that  this  was  a  case  of  mutual  accommodation. 
They  speak  of  finishing  the  transaction.]  That  only  meant  that  the  trans- 
action would  be  finished  when  the  bills  were  paid,  but  not  before. 

W.  Jackson^  contra.  This  is  either  a  case  of  mere  indemnity,  of  principal 
and  surety,  or  a  case  of  mutual  accommodation.  1.  Though  this  were  a 
case  of  principal  and  surety,  yet  the  yerdict  for  the  plaintiff  could  not  be  sup- 
ported. For  if  a  surety  take  a  counter  security,  he  has  caryed  out  his  own 
remedy,  and  cannot  have  recourse  to  another  till  that  fail,  according  to  Tous' 
saint  y.  Martinant,  2  Term  Rep.  105,  as  commented  upon  in  Cowley  y.  Dun- 
lop,  7  Term  Rep.  568.  Now  here  the  plaintiff  might  have  sued  the  accep- 
tors on  the  bills,  and  till  they  failed  he  could  not  have  recourse  to  his  remedy 
against  the  drawers ;  and  then  only  for  so  much  as  was  not  recovered  froni 
the  estate  of  the  acceptors.  Besides  which  he  has  already  proved  his  debt 
under  the  defendant's  commission  and  received  a  dividend :  and  they  cannot 
be  liable  both  in  their  estate  and  persons  for  the  same  debt.  But  2dly,  This 
is  not  a  case  of  principal  and  surety,  but  of  mutual  accommodation  and  ex- 
change of  securites.  This  appears  plainly  from  a  view  of  the  facts  stated, 
from  the  coincidence  between  the  dates  and  sums  of  the  counter  bills,  from 
the  tenor  of  the  letters,  and  from  the  express  finding  of  the  case/  that  the  bills 
were  accepted  by  the  plaintiff  without  his  hating  received  any  consideration 
for  the  same  other  than  the  before  mentioned,  hills,  i.  e.  the  counter  bill  ac- 
cepted by  Henderson  and  Wells.  The  case  of  Snaith  v.  Gale,  7  Term  Rep. 
364,  does  not  touch  this  ;  for  there  was  no  exchange  of  securities  :  but  that 
of  Bolfe  v.  Caslon,  2  H.  Blac.  570,  is  in  point  as  to  the  principle.  The  pres- 
ent case  is  simply  this :  the  defendants  transmit  to  the  plaintiff  bills  drawn 
by  themselves  on  third  persons,  payable  to  their  own  order  and  indorsed  by 
them,  which  are  afterwards  accepted  by  such  third  persons  ;  and  the  plaintiff 
in  exchange  accepts  bills  to  an  equal  amount  (except  a  fraction  which  is  ac- 
counted for  at  the  time)  drawn  on  him  by  the  defendants,  and  payable  at  the 
same  time  or  nearly  so.  There  is  no  other  consideration  moving  to  either 
party  than  the  counter  bills  ;  and  that  constitutes  it  a  case  of  mutual  accom- 
modation. 

Comyn^  in  repl}',  distinguished  this  from  the  other  cases,  because  there 
was  no  mutuality  in  the  securities.  For  when  acceptances  are  taken,  the  ac- 
ceptor becomes  the  debtor  in  the  first  instance  of  the  holder,  and  not  the 
drawer  until  payment  has  been  refused.  Therefore,  no  debt  arose  against 
the  latter  until  the  payment  by  the  plaintiff  of  his  own  acceptances  after  the 
defendants^  bankruptcy,  against  which  payment  they  were  bound  to  indem- 
nify him.  Here  there  was  no  dehitum  in  preesenti  before  the  defendants' 
bankruptcy,  as  from  the  plaintiff  to  them,  but  only  as  to  Henderson  and  Wells  : 
though  it  does  not  follow,  according  to  Brooks  v.  Rogers,  1  H.  Blac.  640, 
and  Howis  v.  Wiggins,  4  Term  Rep.  714,  that  a  bill  issued  before  the  bank- 
ruptcy of  the  drawer  could  be  proved  under  his  commission,  though  payable 
at  a  future  day  certain,  where  there  was  no  debitum  in  prasenti  as  between 
the  drawer  and  the  holder  who  paid  money  on  it  after  the  bankruptcy.  That 
in  Rolfe  v.  Caslon,  and  Cowley  v.  Dunlop,  7  Term  Rep.  566,  it  was  expressly 
found  .that  the  parties  had  agreed  to  accommodate  each  other  and  pay  their 
own  acceptances,  which  was  not  found  in  this  case. 
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Lord  Ellenborough,  G.  J.  This  is  an  action  brought  to  recover  49Z.  I5s. 
2d,  which  has  been  paid  by  the  plaintiflT  siqce  the  bankruptcy  of  the  defend- 
ants in  discharge  of  his  own  acceptances.  The  question  principally  is,  in 
what  relation  these  parties  stood  to  each  other,  whether  in  that  of  principal 
and  agent,  of  which  I  see  no  evidence ;  or  whether  the  transaction  between 
them  was  not  a  downright  exchange  of  paper  for  the  mutual  accommodation 
of  the  parties,  an  exchange  of  acceptances  of  the  plaintiff  for  acceptances  of 
the  defendants,  given  in  the  name  of  their  agents,  of  equivalent,  or  what  was 
considered  as  equivalent  amount ;  the  difference  being  only  a  small  sum  of 
6s.  4d,  which  was  considered  as  the  immediate  debt  of  the  defendants  against 
whom  that  excess  was,  and  which  they  provided  for  at  the  time.  Anid  this 
appears  to  be  the  true  state  of  the  case,  if  then  an  express  agreement  be- 
tween these  parties  to  that  effect  is  to  be  collected,  that  excludes  all  implied 
considerations.  There- was  no  promise  of  indemnity  on  either  side,  in  case 
their  respective  acceptances  were  not  provided  for :  but  each  party  was  to 
look  for  the  liquidation  of  his  claim  on  the  other  to  the  bills  which  he  took  in 
lieu  of  his  own,  and  his  remedy  thereon,  and  to  those  only :  then  the  law 
will  not  raise  any  implied  promise  ultra  those  bills.  The  circumstances  of 
the  case  shew  plainly  that  it  was  an  exchange  of  securities.  In  the  first  let- 
ter, the  defendants,  in  answer,  as  it  appears,  to  a  prior  letter  from  the  plain- 
tiff, requesting  a  renewal  of  the  transaction  through  Schneider  and  Co.,  in- 
close their  bills  drawn  on  S.  and  Co.  and  on  Henderson  for  360Z.  6s,  6d,  on 
the  whole,  which  they  desire  the  plaintiff  to  get  accepted,  and  credit  them  for 
the  amount  against  other  drafts  on  him /or  the  same  amount,  which  they  ob- 
serve, will  ^nuA  the  transaction.  In  another  letter,  they  write  of  other  drafts 
which  end  the  transaction.  In  another,  they  mention  a  similar  exchange, 
which  **  at  maturity  will  finish  tJte  transaction,  except  6s.  4d.  which  we. beg 
our  friend  Mr.  Wells  to  pay  you  ;'*  throughout,  the  defendants,  when  they 
inclose  bills  to  the  plaintiff,  speak  of  valuing  on  hifn  to  the  same  amount. 
Nothing  can  shew  more  strongly  that  this  was  a  case  of  bills  against  bills  for 
the  same  amount  on  the  whole,  though  varying  as  to  particular  sums.  The 
defendants  say,  we  will  give  vou  bills  accepted  by  certain  persons  in  exchange 
for  your  acceptances.  The  plaintiff  assents  to  that  exchange.  Then  there  is 
nothing  else  to  look  to  on  either  side.  The  correspondence,  which  is  the 
basis  of  the  agreement  between  the  parties,  points  to  nothing  else  than  an  ex- . 
change  of  paper,  which  excludes  all  other  consideration.  The  holder  of  the 
bills  has  his  remedy  first  against  the  acceptor,  and  if  he  fail  to  pay,  then 
against  the  drawer.  So  if  the  acceptor  refuse  payment,  the  drawer  has 
his  remedy  on  the  bill  against  him.  But  the  plaintiff  as  acceptor  has  no 
remedy  against  the  drawers  for  the  payment  of  his  own  acceptances,  because 
he  did  not  accept  in  consideration  of  a  promise  of  indemnity,  but  in  consider- 
ation of  an  agreement,  or  rather  of  an  actual  and  executed  delivery  of  other 
acceptances  to  the  same  amount.  Such  is  the  situation  of  these  parties ;  and 
it  is  only  on  the  ground  of  an  implied  xronsideration  of  indemnity,  which  is 
negatived  by  the  facts,  that  this  claim  can  be  sustained.  Therefore  the  case 
falb  within  the  same  principle  as  governed  that  of  Rolfs  v.  Caslon.  The 
only  difference  is  the  trifling  circumstance  of  some  of  the  bills  becoming  due 
two  days  before  the  counter-acceptances  of  the  plaintiff,  a  circumstance  not 
regarded  by  the  parties  at  the  time.  It  is  unnecessary  to  say  any  thing  of 
the  cases  of  Brooks  y.  Rogers,  1  H.  Blac.  640,  and  Howis  v.  Wiggins,  4 
Term  Rep.  714,  though  I  have  a  decided  opinion  upon  the  subject :  it  is  suf- 
ficient for  the  present  to  observe,  that  the  noble  Lord  by  whom  the  former  of 
tho^e  cases  was  determined,  afterwards  changed  his  opinion  in  the  case 
Ex  parte  Seddon{a),  and  that  the  latter  case  has  since  been  doubted  in  this 
court  by  some  of  the  Judges  in  Cowley  v.  Dunlop. 

(a)  in  Chancery,  aGth  Nov.  1796,  cor.  Lord  Lmigkborough^  C.  cited  in  Cowley  y.  Dtadop, 
7  Term  Rep.  570. 
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Grose,  J.  The  only  qaestion  is,  Whether  this  were  a  case  of  exchange  of 
securities?  and  it  plainly  appears  to  have  been  so  intended  by  looking  at  the  let- 
ters from  the  defendants  to  the  plaintiff;  mention  being  made  in  them  oi  finish" 
ing  the  transaction,  that  is  balancing  the  amount  of  the  counter  bills  to  be  ac- 
cepted to  the  plaintiff  in  lieu  of  those  from  time  to  time  sent  to  him ;  and  this 
too  done  with  such  exactness  as  to  direct  the  immediate  payment  of  so  small 
a  sum  as  5s.  4^.  overdrawn  on  one  side  in  one  of  the  bill  transactions  which 
passed  between  them.  Then,  if  this  were  the  case  of  an  exchange  of  secu- 
rities, and  not  that  of  principal  and  agent,  it  is  settled  that  no  action  can  be 
sustained  as  upon  an  implied  promise  of  indemnity.  It  was  suggested  to  be 
like  the  case  of  Howis  v.  Wiggins  ;  upon  which,  if  it  were  so,  there  would  be 
much  to  be  said ;  but  it  is  not  necessary  to  enter  into  that  consideration  here, 
for  it  is  enough  to  say  that  it  is  not  the  same  case. 

Lawrence,  J.  This  is  a  case  of  mutual  exchange  ofpaper  securities,  and  not 
that  of  principal  and  agent ;  and  therefore  not  a  case  on  which  any  implied 
promise  can  be  raised  :  and  if  not,  then  I  think,  for  the  reasons  given  by  me 
in  Cowley  v.  Durilop,  the  plaintiff  cannot  rocover.  I  abstain  from  repeating 
the  same  arguments  again,  because  all  that  has  occurred  to  me  upon  the  sub- 
ject will  be  found  in  the  report  of  that  case.  Then  the  only  remedy  which 
the  plaintiff  has  is  upon  the  bills  which  he  took  in  exchange  for  his  own  ac- 
ceptances. But  it  is  argued  that  the  sum  for  which  this  action  is  brought 
could  not  have  been  proved  under  ButtivanVs  commission.  I  do  not  say 
whether  it  could  or  not ;  nor  is  it  material  now  to  decide  that  question ;  be- 
cause the  plaintiff's  remedy  is  on  the  bilb,  and  he  must  pursue  that  alone 
from  whatever  fund  the  payment  is  to  come.  It  is  enough  to  say,  that  this 
action,  which  is  founded  on  an  implied  promise  and  not  on  bills,  cannot  be 
supported.  In  Cowley  v.  Dunlop  the  Court  differed  in  opinion  ;  Lord  Kenyon 
and  Mr.  Justice  Ashhurst  holding  that  the  plaintiff  was  entitled  to  recover, 
against  my  Brother  Grose  and  myself.  With  great  deference  to  the  opinion 
of  those  from  whom  we  dissented,  I  will  only  observe,  that  Lord  Kenyon  mis- 
took our  meaning  in  imagining  us  to  have  considered  that  the  amount  of  the 
bills  given  by  the  Dunlops  could  have  been  proved^y  the  Peters  under  Dunlops* 
commission  :  we  did  not  suppose  that :  we  only  endeavoured  to  shew,  that  the 
Peters,  having  received  a  consideration  for  their  own  acceptances  in  the  accep- 
tances of  the  Dunlops,  could  not  resort  to  an  action  upon  an  implied  assumpsit 
against  the  Dunlops,  on  the  ground  of  having  paid  the  acceptances  of  the  latter 
as  well  as  their  own  (a).  I  mention  this  to  guard  against  any  mistake  of 
what  I  meant  to  say  from  the  tvay  in  which  Lord  Kenyon  appears  to  have  un- 
derstood what  I  did  say. 

Lb  Blanc,  J.  It  has  been  argued  that  ibis  transaction  was  not  a  case  of  ^ 
mutual  accommodation,  but  one  of  principal  and  agent,  or  more  properly 
speaking,  principal  and  surety.  And  reliance  has  been  principally  had  on 
the  expression  in  the  defendants'  letters,  that  the  plaintiff  would  procure  the 
acceptances  of  Henderson  and  the  others,  as  if  it  were  to  be  understood  that 
the  plaintiff  was  desired  to  pledge  his  own  credit  with  those  persons  in  order 
to  induce  them  to  lend  their  acceptances.  But  clearly  that  is  not  the  fair  re- 
sult, looking  at  the  whole  transaction.  The  plaintiff  was  not  to  procure  those 
acceptances  by  pledging  any  credit  of  his  own,  but  on  the  sole  account  of  the 
defendants  ;  the  real  transaction  being  that  those  acceptances  were  to  be  obtain- 
ed by  the  defendants  of  their  friends  in  exchange  for  the  plaintiff '^  own  accep- 
tances. The  acceptances  thus  interchanged  tallied  in  effect  in  their  respective 
amount ;  and  when  it  happened  that  there  was  a  difference  of  a  few  shillings 
in  one  transaction,  that  difference  was  immediately  ordered  to  be  paid  up^ 
From  these  circumstances  I  conclude  that  it  was  an  exchange  of  acceptances 
for  acceptances  ;  and  it  makes  no  difference  whether  the  acceptances  so  ex- 

(a)  Vide  Ex  parU  Wtdker,  4  Vea.  J  an,  373. 
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changed. by  the  defendants  were  their  own,  or  procured  by  them  from  friends. 
Then  the  question  is,  Whether  in  point  of  law  this  amount  to  an  implied 
guaranty  of  each  other's  securities  ?  Or,  Whether  it  be  not  an  absolute  ex* 
change  of  the  securities  themselves,  such  as  they  were,  without  any  collateral 
responsibility  ?  If  the  latter,  as  I  conceive  it  is,  then  the  law  will  not  imply 
a  promise  to  indemnify  each  other,  if  the  securties  should  fail ;  but  the  reme- 
dy must  be  upon  the  security  taken,  according  to  the  cases  of  Totissaint  v. 
MartinanU  2  Term  Rep.  100,  and  Martin  v.  Court,  lb.  640.  Supposing 
the  plaintiff's  acceptances  had  first  become  due,  and  he  had  paid  it  two  days 
before  the  counter  bills  became  due,  would  he  have  had  an  immediate  remedy 
against  the  defendants  as  upon  an  implied  promise  to  indemnify  him  ?  I  con- 
ceive clearly  not ;  but  he  must  have  waited  and  taken  his  remedy  upon  the 
counter  bills,  first  proceedings  to  demand  payment  of  the  acceptors,  and  if  they 
failed,  then  proceeding  against  the  drawers.  It  is  not  material,  however, 
'  now  to  consider  what  is  finally  to  be  done  upon  the  bills ;  it  is  sufficient  to  shew 
that  there  is  no  implied  promise  whereon  to  sustain  this  action.  And  thinking 
as  I  do,  that  this  was  a  case  of  mutual  accommodation,  and  that  each  was  to 
be  answerable  on  the  bills  alone  which  were  exchanged,  I  am  of  opinion  that 
the  plaintiff  cannot  maintain  this  action  on  an  implied  promise  in  consequence 
of  having  jmid  his  own  acceptances. 

Postca  to  the  defendant  Buttivani, 


The  King  v.  The  JVIayor,  &c.  of  Liverpool. 

3  East,  86.    Not.  17, 1802. 

Indictment  for  non-repair  of  a  highway  within  a  certain  limit,  charging  the  corporation  of 
Liverpool  with  a  prescriptive  liability  to  repair  all  common  highways,  d:c.  within  such 
limits,  "  excepting  such  as  ought  to  be  repaired  according  to  the  firm  of  the  ser>eral  statutes 
in  suck  ease  made"  is  bad,  for  want  of  shewing  that  the  highway  in  question  was  not 
within  any  of  t|ie  exceptions.  A  count  stating  the  defendants'  liability  to  arise  by  rirtuo  ' 
of  an  agreement  with  the  owners  of  houses  alongside  of  it,  is  also  bad )  for  the  parish,  who 
are  prima  facie  bound  to  the  repair  of  all  highways  within  their  boundaries,  cannot  be 
discharged  from  such  liability  by  any  agreement  with  others. 

IN  an  indictment  against  the  defendants,  the  corporation  of  Liverpool^  for 
the  non-repair  of  an  highway,  the  first  count  stated,  that  there  was  within  the 
township  of  Liverpool  in  the  county  of  Lancaster,  a  common  king's  highway 
and  puhlic  street,  called  Queeri'Streett  used,  &c.  for  carriages,  &c.  of  such  a 
length  and  breadth,  which  was  out  of  repair,  &c.  And  that  the  burgesses  of 
the  town  of  Lioerpool  have  immemorially  been  a  body  corporate,  6oz.  "  and 
that  the  said  body  corporate  from  time  whereof,  &c.  all  the  common  king's 
highways,  from  time  to  time  made  and  laid  out  within  the  said  township,  and 
used  for  all  the  liege  subjects,  &c.  except  such  of  the  said  several  highways 
as  have  been,  are,  or  ought  to  be  repaired  according  to  the  form  of  the  several 
statutes  in  such  case  respectively  made,  of  right  have  from  time  to  time  respec- 
tively repaired,  and  been  used  to  repair,  and  still  of  right  ought,"  &c.  The 
second  count  only  varied  from  the  former  in  charging  the  defendants  with  be- 
ing immemorially  bound  to  repair  all  the  highways  and  public  streets  within 
the  same  limits,  except,  ^c.  The  third  count  charged  them  with  the  same  lia- 
bility to  repair,  &c.  within  the  town  and  parish  of  L.  The  fourth  count  char- 
ged the  defendants'  liability  to  arise,  by  virtue  of  their  tenure  of  an  ancient 
port  within  the  said  limits,  &nd  the  right  of  taking  certain  tolls  and  duties  in- 
cident thereto.  The  fifth  count  charged  the  same  ratione  tenuree  of  certain 
lands ;  as  the  sixth  did  ratione  tenurm  of  a  market.  All  these  counts  con- 
tained the  same  exception.  The  seventh  count,  after  stating  the  highway  and 
public  street  called  Queeu'Street  to  be  out  of  repair  as  at  first  set  forth,  pro- 
ceeded to  state,  that  the  defendants,  by  virtue  of  a  certain  agreement  before  the 
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making  and  laying  oat  the  said  highway  and  street,  and  the  building  of  any  of 
the  houses  therein  since  erected,  made  between  them  and  the  owner  of  the  land 
OFer  and  On  which  the  street  was  made  and  the  houses  built,  thereto  had  col- 
lected and  received,  and  still  were  entitled  to  collect  and  receive  every  year 
from  the  occupiers  of  the  said  houses  respectively  Ad.  for  each  house,  and 
from  such  of  the  said  occupiers  as  kept  waggons  or  carts,  7i.  and  6d.  for  eve- 
ry horse  kept  to  draw,  &c.  upon  the  highways,  for  the  reparation  of  the  said 
street ;  and  that  the  defendants  have  from  time  to  time  repaired  the  same,  &c. 
and  were  bound  by  reason  of  the  premises  to  repair,  &c.  To  all  which  counts 
there  were  general  demurrers  and  joinder. 

J.  Clark  in  support  of  the  demurrers.  As  to  the  six  first  counts,  the  pre- 
scription being  qualified  with  the  exception  of  such  highways  as  ought  to  be 
repaired  by  virtue  of  the  several  statutes,  in  such  case  made,  it  ought  either 
to  have  been  shewn  what  streets  were  so  excepted,  or  at  least  it  should  have 
been  averred  that  the  Queen-street  in  question  did  not  come  within  the  excep- 
tions. Plowd.  103.  376.  T.  Jones,  126.  Jones  v.  Azen,  1  Ld.  Bay.  120, 
and  Spieres  v.  Parker,  1  Term  Rep.  144,  which  shew,  that  where  a  party 
means  to  avail  himself  in  pleading  of  the  general  words  of  a  pardon,  cove- 
nant, devise,  or  enacting  clause  of  a  statute,  which  respectively  contain  any 
exception,  he  must  shew  that  the  matter  which  he  insists  on  does  not  come 
within  the  exception.  Here  the  exception  is  part  of  the  prescription  itself. 
It  does  not  indeed  appear  whether  the  exception  include  private  as  well  as 
public  statutes :  if  the  former,  the  court  cannot  take  notice  of  them  unless 
they  be  specially  pleaded.  If  the  latter,  the  exception  is  at  least  as  large  as 
the  liability  in  the  abstract :  but  even  there,  whether  the  particular  street  in 
question  fall  within  the  exception  is  a  fact  which  can  only  be  known  to  the 
Court  from  an  averment.  As  to  the  last  count,  no  agreement  can  exonerate 
a  parish  from  the  common  law  liability  to  repair(a). 

Scarlett,  contra,  (being  called  upon  by  the  Court)  admitted  that  he  could 
not  sustain  the  last  count.  But  as  to  the  other  counts  he  said  he  meant  to 
contend,  that  as  all  statutes  relating  to  common  highways  must  in  the  nature 
of  the  thing  be  public  statutes,  the  Court  was  bound  to  take  notice  of  them 
without  pleading  them  specially,  and  therefore  they  would  know  that  Queen* 
street  in  question  was  not  within  any  of  the  exceptions  alluded  to  :  and  this 
he  observed  distinguished  the  case  from  several  of  those  mentioned  where  the 
exception  was  of  private  matters,  which  must  be  shewn  in  pleading. 

Lord  Ellbnborough,  Ch.  J.  That  is  a  position  which  requires  to  be 
proved  by  further  argument.  But  what  answer  can  be  given  to  the  other  ob- 
jection, that  whether  or  not  we  are  bound  to  notice  all  Uie  statutes  relative  to 
highways,  yet  that  as  the  prosecutor  has  pleaded  a  prescription  to  repair  with 
the  exception  of  those  statutes,  he  ought  to  have  averred  that  the  street  in 
question  was  not  within  any  of  the  exceptions.  Suppose  a  statute  had  been 
passed,  enacting  that  the  corporation  should  not  be  liable  to  repair  Queen* 
street,  must  not  the  indictment  have  averred  that  the  Queen-street  in  question 
was  not  the  Queen-street  meant  by  that  statute. 

Lawrence,  J.  Suppose  a  statute  had  passed  to  say  that  the  corporation 
were  not  bound  to  repair  new  streets  made  after  the  first  of  January  1801, 
must  there  not  have  been  an  averment  that  this  street  was  made  before  that 
time  ?  This  shews  that  the  circumstance  of  a  statute  being  public  does  not 
take  away  the  necessity  of  averring  that  the  case  does  in  fact  come  within 
the  exception  created  by  such  statute. 

Per  Curiam,  Judgment  arrested. 

(a)  Vide  1  Ventr.  90. 
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Spence  v.  Stuart,  Bart. 

3  Eui,  89.     Not.  17, 1802. 

A  defendant  in  a  eante,  att«ndinf  an  aibitrator  to  be  esamlned  under  a  mle  of  eoart*  ia 
privileged  from  arreat,  etuulo^  morando  et  rtdmmd^, 

A  Rule  was  granted  calling  on  the  plaintiff  to  shew  cause  why  the  bail 
bond  given  by  the  defendant  in  this  cause  should  not  be  delivered  up  to  be' 
cancelled  oa  filing  common  bail,  and  why  the  plaintiff's  attomfev  shoald  not 
pay  the  costs  of  the  application.  This  was  grounded  on  an  affiaavit,  stating 
that  a  prior  action  had  been  brought  in  C.  B.  against  the  same  defendanti 
which  was  referred  to  arbitration  by  rule  of  court,  and  the  arbitrator  was  to 
be  at  liberty  to  examine  the  parties  on  oath.  That  the  arbitratbr  did  accord- 
ingly require  the  defendant's  attendance  to  be  examined  on  oath,  who  came 
up  to  LoiuUm  from  Scotland  for  that  purpose,  and  was  examined  on  the  23d 
oiJmly  last,  at  the  Salopian  coffee-house  at  Chmrmg-cross.  That  the  exami- 
nation not  being  .finished  till  11  o'clock  at  night,  and  the  defendant  having  in- 
timation that  bailifls  were  lying  in  wait  to  arrest  him  as  he  went  away,  ha 
alept  at  the  coffee-house  that  night,  and  was  arrested  there  early  the  next 
morning ;  and  that  though  he  gave  them  intimation  of  the  occasion  on  whick 
he  bad  come  there,  they  refused  to  liberate  him.  In  answer  to  this  h  waa 
sworn,  that  the  pkiintiflr's  attorney  in  this  cause,  (who,  it  appeared,  waa  pres- 
ent at  the  reference  the  night  before  the  arrest,  and  was  bmo  the  attorney  for 
the  plaintiff  in  that  cause,)  knew  nothing  of  the  sheriff's  ofiicers  being  then 
about  the  house,  nor  was  concerned  in  the  defendant's  arrest  in  the  first  in* 
8tance(a) ;  but  having  been  informed  by  his  client  (the  present  plaintiff)  of 
the  arrest  on  the  morning  of  the  24th,  he  had  in  consequence  sued  out  a  writ 
in  this  cau8e,'and  had  lodged  a  detainer  against  the^defendant  at  the  sheriff  % 
office  in  the  coarse  of  the  same  morning. 

Botfell  shewed  cause,  and  endeavored  first  to  shew  that  the  defendant  was 
a  volunteer,  and  might  have  waived  giving  evidence  for  himself  before  the 
arbitrator ;  and  therefore  was  not  within  the  privilege  of  witnesses  or  parties 
attending  courts  of  justice(i&) ;  at  least  as  it  did  not  appear  that  he  was  using 
due  diligence  to  return.  And  next  he  endeavoured  to  exculpate  the  plaintiff 
and  his  attorney  from  any  blame,  as  they  were  not  instrumental  in  procuring 
the  first  arrest,  but  only  lodged  a  detainer  against  the  defendant  afterwards. 

Lawes^  in  support  of  the  rule,  relied  on  HetUy^s  case(e),  Excheq.  Trin. 
1788,  cited  in  the  last  edition  of  Com.  Dig.  tit'  PritUegt  {from  arrui), 
where  it  was  holden  that  a  party  to  a  cause  was  privileged  from  arrest  durinff 
his  attendance  on  an  arbitration  nnder  a  rule  of  nisi  prim  ;  and  observed 
that  the  privilege  was  illusory  if  a  detainer  were  good,  though  the  original 
arrest  were  founded  on  a  breach  of  the  privilege. 

Lord  Ellsnborovoh,  Ch.  J.  This  defendant  was  cleariy  privileged ;  and 
the  privilege  extends  to  one  redeundo  as  well  as  eunda  et  moroMdo.  And  it 
does  iiot  appear  that  he  has  been  guilty  of  any  negligence  in  not  availing 
himself  of  his  privilege  redeundo  within  a  reasonable  time ;  for  he  was  ar- 

(•)  It  appeared  that  the  defendant  had  made  a  aiiailar  application  to  the  Court  of  C.  jP. 
oat  of  which  the  writ  iMoed  on  whioh  he  waa  arrested,  to  m  diMhaiged  from  ineh  arraat« 
which  had  been  granted  accordingly.  After  which  the  defendant  waa  kept  in  cnatody  npoa 
the  detainer  lodged  in  thia  eani^. 

ik)  One  arrested,  while  attending  enmmiationen  of  banknipl  to  prove  a  debt,  waa  holden 
not  to  be  privileged.  Kinder  r.  WUliams^i  Term  Rep.  377.  [Bat  aeefsnarto  XMav, 
1  Atk.  56.  ExparU  Dick  and  Ex  parf  Stow,  2  Black.  Rep.  11«^  Ex  pmrU  JBmg,  7  Vea. 
jon.  313.1 

(e)  Vide  S.  C.  referred  to  by  lawrmM,  J.  in  wfrdimg  v.  Ftotoer.  8  Term  Ren.  136. 
Vol.  U.  8 
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rested  early  the  next  morning,  before  it  could  be  known  whether  he  were 
about  to  return  home  or  not. 

The  Court  thereupon  directed  the  rule  to  be  made  absolute  :   and  as  the 
plaintiff's  attorney  was  cognizant  of  the  occasion  on  which  the  defendant  was 
'  at  the  place  where  he  was  arrested,  they  said  they  should  not  afford  adequate 
protection  te  witnesses  under  such  circumstances  unless  they  made  the 

Rule  absolute  with  costs(l5* 


Atkins  and  Others  9.  Banwell  and  Another. 

3  East,  92.    Not  17,1802. 

The  ■teti.V  Jao.  1.  e.  6,  &  21.  Jae.  1.  c.  \%  a.  3.  givnig  dooble  coata  to  pariah  offieen  aoed^ 
4&C  axtead  not  to  aotiona  agamat  them  ibr  a  noik-feasance,  such  aa  the  non-paynient  of 
money  laid  out  for  the  support  of  one  of  their  paupers  by  another  parish  into  which  he 
went;  and  for  which  an  action  oi assumpsit  was- brought  against  them. 

THIS  was  a  rule  caUiog  on  the  defendants  to  shew  cause  why  the  Master 
«hottld  not  review  his  taxatipn  of  the  costs  in  the  cause,  and  why  the  defend- 
«ats.  should  not  refund  to  the  plaintifis  or  their  attorney  18/.,  the  double  costs 
which  had  been  paid  to  them.  The  action  was  assumpsit  by  the  parish  officers 
0f  ToddingUm  against  the  parish  officers  of  Milton  Bryant^  to  recover  money 
laid  outr  by  the  former  for  maintenance  and  medical  assistance  afforded  to  a 
pauper  belonging  to  the  latter  parish,  in  which  there  was  a  judgment  of  non- 
suit (a) ;  and  the  Master  had  allowed  the  defendants  double  costs,  conceiving 
them  entitled  to  it  under  the  scats.  7  Jac.  L  c.  5..  and  21  Jac.  1.  c.  12.  s.  3. 
intomuch  as  they  had  been  siied  in  their  character  of  parish  officers. 

Wilstm  shewed  cause,  and  adverting  to  the  rule  mentioned  in  HuUock  on 
Costs,  236,  to  have  been  laid  down,  that  the  stat.  7  Jac.  1»  does  not  esctend  to 
actions  for  a  nonfeazamce,  but  only  where  some  act  is  done  by  the  officers  ; 
observed,  that  the^  case  of  Herring  v.  Fincky  2  Lev.  250,  cited  in  support  of 
it«.  which  was  case  against  a  n^ayor  for  refusing  to  receive  the  plaintiff's  vote 
as  a  freeman,  was  at  variance  in  principle  with  Okeley  v.  Saker,  Yelv.  176; 
where  the  stat.  43  Eliz.  c.  2.  in  pari  materia^  giving  treble  damages  in  case 
of  a  verdict  for.  a  defendant,  &c.  sued  for  taking  a  distress,  dec.  or  any  other 
thmg  doing  by  virtue  of  the  act,  was  holden  to  extend  to  a  case  in  assumpsii^ 
^here  the  plaintiff  haying  voluntarily  paid  money  on  a  poor  ratet  afterwards 
brought  an  action  against  the  overseers  to  recover  it  back.  [Lawrence^,  J. 
There  the  act  done  was  the  receiving  the  money. — Le  Blanc,  J.  It  was  a 
payment  made  to  avoid  a  distress.]  The  case  of  Herring  v.  Fimck  was  not 
ultimately  decided  on  the  ground  of  the  objection  taken  that  the  action  was 
for  a  nonfeazance,  but  because  the  act  done  by  the  defendant  was  not  as  a 
Justice  of  Peace,  bat  in  his  capacity  of  a  corporator.  He  concluded  with  re- 
ferring to  the  master  for  the  modern  practice. 

Be^y  contra,  was  stopped  by 

Th/B  CoHTt ;  who  said,  that  this  was  the  case  of  a  mere  nonfeazance,  to 
which  the  words  of  the  statute  did  not  extend :  and  there  was  no  reason  for 
departing  in  such  a  case  from  the  letter  of  the  statute. 

It  was  thereupon  referred  back  to  the  Master  to  review  his  taxation^  and 
(hat  such  sum  as  he  directed  should  be  refunded. 

(I)  As  to  the  privilege  oTti  party,  see  Solomon  v.  Underhi%  1  Campb.  229.  Moort  t.  Booths 

3  Ves.  jnn.  :i>0.  Bromley  ▼.  HoUand,  5  Ves.  j.in.  2.  Ez  parte  KinZjl  Ves.  jun.  312.     Sidgier 
▼.  Birch,  9  Ves.  jun.  6'^  — Of  &  loUnesx,    JS'orris  v.  Beach,  2  Johns.  Rep.  2f)4.     Hursts  case, 

4  UaL:W7.  Milts  v.  McCoVcu^h,  I  Binn  77— Of  a  juror.  McKeWs  case,  3  Mass.  Rep.  288. 
(a)  Vide  ante, 2  vol.  503,  on  the  principal  point. 
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Feise  and  Another,  Assignees  of  Browne,  a  Bankrupt  v.  Wray. 

3  Eait,  93.    Not.  17,  IQOiL 

A  trmder  here  gives  an  order  to  bii  correspondent  abroad  to  ship  ^him  certain  goods  which 
the  latter  procures  upon  his  own  credit,  without  naming  the  trader  here,  and  ships  to  him 
at  the  original  price,  charsfing  only  his  cotntnission ;  held  that  the  correspondent  abroad 
M  so  far  a  veudar,  as  between  him  and  the  trader  here,  ihat  on  the  bankruptcy  of  the  latter 
btf  may  stop  the  goods  in  transitu  by  procuring  the  bill  of  lading  from  the  bankrupt's 
brother ;  and  thia  though  the  trader  here  had  before  his  bankruptcy  accepted  bills  drawn 
on  him  by  his  correspondent  for  the  amount  of  the  goods ;  such  acceptances  proveable 
auderfais  commission  amoiinting  at  roost  to  part  payment  for  the  goods,  which  doe«  not 
take  away  lh«  vendor's  right  to  stop  m  irmtsitu, 

IN  trover,  the  plaintifis  declared  for  certain  bees  wax,  the  property  of  the 
bankrupt  before  his  bankruptcy ;  to  which  the  general  issue  was  pJeaded ;  and 
at  the  trial  before  Le  Blanc,  J.  at  the  sittings  at  Guildhall^  after  Hilary  term 
last*  a  verdict  was  found  for  the  plaintiflfs  for  6332.  5s.  2d.,  subject  to  the  opin-, 
ion  of  this  Court  on  the  following  case : 

In  June  1801,  Browne,  the  bankrupt,  who  was  a  trader  in  London,  gave  an 
order  to  Fritzing,  of  Hamburgh,  mercliant,  to  procure  and  ship  for  him  a 
quantity  of  bees  wax.  In  pursuance  of  which  Fritzing  procured  the  wax  in, 
question,  and  shipped  the  same,  on  the  account  and  risk  of  the  bankrupt 
(packed  in  eight  casks),  on  board  the  Louise  and  Amelia^  Capt.  /.  Schnacken^ 
htrg^  of  Hamburgh,  a  generalship,  for  the  port  of  London,  in  the  beginning  of 
the  month  of  August  last,  addressed  to  the  bankrupt,  and  the  bill  of  lading 
was  filled  up  to  the  order  of  the  bankrupt.  The  persons  from  whom  Fritzing 
purchased  the  wax  and  the  bankrupt  were  respectively  strangers  to  and  had 
no  correspondence  or  account  with  each  other.  The  invoice  price  of  the  wa]^» 
including  the. commtmoA  charged  by  Fritzing,  tunounieA  to  750/.  Sterling; 
for  which  sum  Fritzing,  at  the  time  of  shipping  the  wax,  drew  three  bills  of 
exchange  on  the  bankrupt,  dated  the  4th  of  ^ti^t^^t  1801,  for  the  several  sums 
of  210/.,  260/.,  and  280/.  making  together  the  said  sum  of  750/.,  all  payable 
to  the  order  of  himself  at  two  usances;,  and  informed  the  bankrupt  that  he 
had  drawn  the  same  for  the  price  of. the  wax,  and  that  the  bankrupt  should 
have  credit  for  the  same  when  the  bills  should  have  been  negociated :  which 
bills  of  exchange  were  accepted  by  the  bankrupt,  and  have  since  been  proved 
under  his  commission  as  after  stated.  The  bankrupt  received  the  in- 
voice and  bill  of  lading  on  the  10th  of  August  1801 :  and,  on  the  3d  of 
September  last,  suspended  his  payments,  and  committed  an  act  of  bankruptcy :, 
and  a  commission  of  bankrupt  had  been  issued,  whereon  he  was  duly  de- 
clared a  bankrupt,  and  the  plain tifis  chosen  his  assignees.  On  the  3d  of 
September,  the  defendant  (being  the  agent  o(  Fritzing,  under  a  general  pow- 
er of  attorney,  dated  7th  Jlu^s^  1801),  called  at  the  bankrupt's  counting- 
house,  in  order  to  obtain  a  security  for  the  money  owing  by  him  to  Fritzing^ 
On  this  occasion  the  bankrupt's  brother  G.  Browne,  delivered  up  to  the  de- 
fendant, as  such  agent,  the  invoice  and  bill  of  lading  of  the  wax.  The  ship 
Louise  and  Amelia  arrived  and  was  entered  at  the  custpm-house  in  the  port 
of  London,  on  the  11th  of  September,  and  not  before.  The  defendant,  on  the 
receipt  of  the  bill  of  lading  and  invoice,  delivered  the  former  over  to  Yaies\ 
and  Co.  for  them  to  enter  the  wax  at  the  custom-house,  pay  tlie  charges  there- 
on, and  sell  the  same  as  his  agents,  and  on  his  account.  Yates  and  Co.  ac- 
cordingly received  the  wax  on  behalf  of  the  defendant,  and  sold  the  same  on 
his  account  to  one  Pilgrim,  for  814/.  I6s.,  which  sum  the  defendant  has  re- 
ceived in  account  with  Yaies  and  Co. ;  and  Fritzing  has  since  confirmed  the 
defendant's  act  in  taking  possession  and  disposing  of  the  wax.  Fritzing  ne- 
gociated the  bills  drawn  by  him  for  the  wax  with  F.  Karstens,  a  banker  in 
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Htunhurgh,  to  whom  he  indorsed  the  same,  and  receiTed  the  amount  from 
hinit  and  gave  credit  for  the  same  in  his  account  with  the  bankrupt.  Kars^ 
ieiu  negociated  the  bills  with  other  houses  in  Hamburgh  ;  and  the  bankrupt 
previous,  to  hts  bankruptcy,  duly  accepted  the  bills.  The  bills  became  due 
00  the  7th  of  October,  and  were  not  paid  by  th^  bankrupt,  nor  have  they  beea 
paid  by  Fritzing^  who  is  now  insolvent,  but  were  taken  up  under  protest  by 
i%tfe,  for  the  honour  of  Karstens,  who  has  since  proved  the  bills  under  the 
bankrupt's  commission,  and  holds  Fritzing^  and  his  estate  also,  responsible 
for  the  said  bills.  The  bankrupt,  at  the  time  the  wax  was  purchased  and 
ahipped  by  Friizuig,  was  indebted  to  Fritzing  in  9000Z.  on  the  general  bal- 
ance of  account,  and  still  continues  so  indebted,  exclusive  of  the  price  which 
JPrttoM^  paid  for  the  wax,  and  for  which  he  drew  and  received  value  for  .the 
before  mentioned  bills  of  exchange.  The  money  paid  by  Yates  and  Go.  for 
the  duties,  freight,  and  charges  attending  the  wax,  amounts  to  I&IL  lOs.  lOef:, 
which  being  deducted  from  the  money  received  from  Pilgrim  leaves  633^.  6t. 
2d.  the  net  value  of  the  wax.  The  question  for  the  opinion  of  the  Court 
was,  Whether  the  plaintifis  were  entitled  to  recover  in  this  action :  If  the 
Court  should  be  of  opinion  that  they  were,  the  verdict  to  stand  ;  if  not,  a  non- 
suit to  be  entered. 

Scarlett  for  the  plaintiffs.  No  claim  can  arise  for  the  defendant  to  detain 
the  goods  from  the  delivery  to  him  of  the  bill  of  lading  and  invoice  by  the 
bankrupt's  brother  after  the  bankruptcy:  but  the  goods  not  having  reached 
the  bankrupt,  the  question  is.  Whether  Fritzing  had  a  right  to  stop  them  in 
transitu  f  But,  1st,  No  relation  existed  between  the  banlo-unt  and  Fritzing^ 
on  which  the  right  to  stop  in  transitu^  could  attach  :  and,  2dly,  If  such  rela- 
tion did  exist,  the  exercise  of  it  was  precluded  under  the  particular  circum- 
stances. 1.  Fritzing  was  a  mere  factor,  purchasing  oh  behalf  oi  Broume^ 
his  principal :  and  as  such,  could  have  no  right  to  stop  in  transitu,  Kke  the 
tiendor  ot  owner  of  the  goods,  but  had  only  a  lien  on  them  for  his  balance, 
10  long  as  they  remained  in  his  possession.  The  right  of  stopping  in  transitu 
does  not  arise  out  of  the  relation  of  consignor  and  consignee  generally,  but 
out  of  that  of  vendor  and  vendee  only*  The  cases  are  all  recent  in  the  recol- 
lection of  the  Court.  If  indeed  the  factor  do  not  disclose  his  principal  at  the 
time  of  the  purchase,  the  vendor  may  proceed  against  him  for  the  value ;  but 
that  cannot  make  the  factor  a  purchaser,  as  between  him  and  his  principal; 
for  the  latter,  when  disclosed,  is  responsible  to  the  original  vendor.  But  2dly, 
Supposing  this  a  case  of  vendor  and  vendee,  no  case  has  occurred,  where 
the'  goods  were  even  in  part  paid  for,  that  the  vendor  could  stop  in  transitu 
and  reuiin  them,  unless  he  refunded  what  he  had  received.  In  Hodgson  v. 
Lofi  7  Term  Rep.  440,  where  the  right  of  stopping  in  transitu  after  a  part 
payment  for  the  goods  was  established,  it  was  found  as  a  fiaict,  that  the  money 
so  received  by  the  vendor  had  been  tendered  back  again  before  the  action 
brought.  Now  here  Fritzing  has  received  the  full  value  of  the  goods,  not 
indeed  from  the  bankrupt  the  vendee,  but  from  others  with  whom  he  dis- 
counted the  bankrupt's  acceptances  in  respect  of  the  Cfoods  in  question,' which 
acceptances  have  been  since  proved  under  the  bankrupt's  commission.  It 
would  be  therefore  unjust  to  withdraw  from  the  bankrupt's  estate  the  value 
of  the  goods  while  it  is  left  liable  to  answer  bills  for  the  amount  in  the  hands 
of  third  persons.  In  Wiseman  v.  Vandeput,  S  Vern.  203,  a  court  of  equity 
first  established  the  right  of  the  vendor  to  stop  in  transitu,  where  the  vendees 
had  paid  do  money  for  the  goods  :  but  equity  would  never  aid  the  vendor  to 
assert  such  a  right,  until  he  had  refunded  what  he  had  received,  or  exonera- 
ted the  bankrupt's  estate  from  all  liability  in  consequence  of  bills  accepted  by 
him  and  afterwards  nej^ociated  hy  the  vendor  in  respect  of  the  goods.  In 
Kinlock  v.  Craig,  3  Term  Rep.  119  and  783,  where  the  circumstances 
were  similar  to  the  present,  the  whole  argument  turned  on  the  distinction 
between  vendor  and  vendee,  and  principal   and  factor.      There  the  con- 
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signor's  right  to  stop  m  iramtitu  was  established  against  the  bankrupt, 
who  had  accepted  billa  drawn  upon  the  credit  of  the  goods  consigned,  upon 
the  Tery  groiMid.  of  considering  the  relation  between  the  parties  to  be  that 
of  principal  and  factor^  and  because  a  factor  had  no  lien  on  the  goods 
till  thev  came  into  his  actu^  possession.  [Lawrence^  J.  In  that  case  it  was 
conteDded  that  the  acceptance  of  the  bills  by  the  consignee  in  respect  of  the 
cargo  consigned  made  the  transaction  a  salt^  which  it  was  not  intended  to  be. 
There  was  no  question  as  to  the  right  of  a  factor  to  stop  in  transitu  ;  for  the 
goods  had  never  reached  the  factor ;  but  the  question  was,  Whether  the  own* 
er  of  the  goods  might  not  stop  them  in  transitu  before  they  reached  the  fac* 
tor?  And  it  was  holden  that  he  mighty  notwithstanding  the  factor  had  given 
his  acceptances  upon  the  credit  of  the  consignment.]  Here  the  argument  for 
the  defendant  can  only  be  sustained,  if  at  all,  upon  the  ground  that  the  trans* 
action  was  a  sale :  then  if  it  be  so,  the  acceptances  must  be  taken  to  be  a  pay- 
mefnt,  so  far  as  that  the-  consignor's  right  to  stop  in  transitu  cannot  be  en- 
forced without  a  tender  at  least  of  indemnity  to  the  bankrupt's  estate  against 
iu  liability  to  such  acceptances.  [Lawrtnee^  J.  Is  it  to  be  contended,  that  if 
one  to  whom  goods  are  consigned  accept  bills  drawn  by  the  consignor  for  the 
Talaot  and  afterwards  become .  bankrupt  before  the  bills  are  paid,  in  conse* 
qoence  of  which  the  drawer  is  obliged  to  take  up  and  satisfy  the  bills  ;  yet 
that  the  consignee  is  entitled  to  have  the  goods  from  the  agent  of  the  consign- 
or who  has  stopped  them  ?  The  consignor  is  entitled  to  have  the  whole  value 
before  he  parts  with  the  goods.'  In  case  of  a  partial  payment,  where  the  ar- 
goment  may  cat  both  ways,  then  he  who  obtains  the  legal  possession  is 
entitled  to  keep  it.  And  if  the  vendor  have  a  right  to  stop  the  goods  in  train- 
tUUf  and  have  stopped .  them,  he  has  a  lien  on  the  goods  till  the  whole  price 
be  paid.  The  assignees  of  the  bankrupt,  who  are  the  actors  in  this  case, 
must  recover  by  the  strength  of  their  own  title.]  The  goods  in  this  case 
were  shipped  at  the  risk  of  the  bankrupt,  and  therefore  Frifzing^  supposing 
him  to  stand  in  the  character  of  a  mere  factor,  and  not  of  a  vendor,  would 
have  lost  his  lien  on  them,  and  therefore  could  not  stop  them  in  transitK^  ae* 
cording  to  Sweet  v.  Pyfn(a). 

Marryatt,  contra,  said  that  all  the  cases  established  the  right  of  stopping  in 
transiiu  as  between  consignor  and  consignee  generally ;  and  here  it  was 
found  in  the  case  that  FrUzing  consigned  the  goods.  Bat  supposing  there 
were  such  a  distinction  in  law  as  that  contended  for,  yet  the  facts  did  not  war* 
nnt  the  application  of  it  here ;  for  Fritxing  was  to  all  intents  and  purposes 
the  ifendor  as  between  these  parties.  He  was  in  the  common  case  of  a  mer* 
chant,  who  purchased  goods  by  the  order  of  his  correspondent,  for  which  ho 
made  himself  responsiUe,  and  for  which  he  drew  bills  payable  to  his  own  or- 
der.    [He  was  then  stopped  by  the  Court.] 

GaosB,  J.  This  is  an  action  of  trover  by  the  vendee  of  goods  who  has  not 
paid  the  price  for  them,  against  the  defendant,  the  agent  of  the  vendor,  who 
Das  stopped  them  tii  transitu.  It  appean,  that  in  June  1801,  an  order  was 
given  by  Browne^  the  bankrupt,  to  Fritzingt  his  correspondent  abroad,  to  pur* 
chase  the  wax  for  him.  Friizing  bought  it  accordingly  of  another  merchant, 
who  vras  a  complete  stranger  to  Broume^  and  had  no  account  or  correspond* 
enee  with  him.  There  was  then  no  privity  between  Browne  and  the  mer* 
chant  of  whom  the  wax  was  purchased.  On  the  2d  of  August^  the  wax  was 
shti^ied,  and  on  the  4th,  FrUzing  drew  bills  of  exchange  on  Browne  for  the 
price ;  and  on  the  10th,  the  latter  received  the  bill  of  lading  and  invoice.  On 
the  2d  of  Septen^eTf  Browne  became  a  bonkrupt ;  and  on  the  next  day,  the 
defendant,  on  behalf  of  Fritting,  obtained  from  the  bankrupt's  brother  the  bill 
of  lading  and  invoice ;  and  it  turns  out  that  the  bankrupt's  acceptances  have 
not  been  paid.     What  is  this  then  but  the  plain  and  common  case  of  the  con- 

(a)  JhUe^  1  vol.  4. 
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signor  of  goods,  who  has  not  received  payment  for  ihem  stopping  in  transitu 
before  they  get  to  the  hands  of  the  consignee.  It  is  said,  that  no  such  right 
exists  in  the  case  of  a  &ccor  against  his  principal.  If  this  were  the  case  of 
factor  and  principal  merely,  I  should  find  great  difficulty  in  spying  that  it 
did.  But  here  Fritzing  may  in  reality  be  considered  as  the  vendor.  For 
the  name  of  the  original  owner  was  never  made  known  to  the  bankrupt. 
There  was  no  privity  between  them  ;  but  the  goods  were  purchased  and  the 
bills  drawn  in  Fritzing's  own  name ;  and  therefore  he  stands  in  the  situation 
of  vendor  as  to  Browne.  The  defendant,  acting  under  an  authority  from 
Fritzing^  applied,  upon  the  bankruptcy  of  Broumet  for  the  purpose  of  getting 
security  for  the  goods,  and  received  the  bill  of  lading  from  the  bankrupt's 
brother,  as  he  honestly  might,  mid  which  the  other  acted  honestly  in  giving 
up  to  him.  This  is  agreeable  to  what  Lord  Hardwicke  said  in  Snee  v.  Pres- 
cot  J  1  Atk.  250,  that  if  the  consignor  get  the  goods  back  again  by  any  means 
, short  of  felon Vi  he  should  not  blame  him.  Now  this  is  the  common  case  of 
consignor  and  consignee,  where  the  former  has  not  been  paid  for  his  goods, 
and  he  gets  the  bill  of  lading  honestly  into  his  possession,  and  stops  the  goods 
while  they  are  in  transitu.  How  then  can  we  say,  that  he  is  a  tort-feasor, 
and  guilty  of  a  conversion  ?  I  am  not  satisfied  that  there  is  any  distinction  in 
law  between  the  ceise  of  a  vendor  and  a  factor  consigning  goods ;  but  if  there 
be  any  such  difierence,  Fritzing  was  in  regard  to  the  bankrupt  the  vendor  in 
this  case,  particularly  as  the  bills  were  drawn  payable  to  himself. 

LieWRSNCB,  J.  I  am  of  the  same  opinion,  that  the  plaintiiis  have  no  right 
to  recover.  It  has  bqen  contended,  that  the  right  of  stopping  in  transitu  does 
not  attach  between  these  parties ;  that  Brotcne  must  be  considered  as  the 
principal  for  whom  the  goods  were  originally  purchased,  and  that  Fritzing 
was  no  more  than  his  factor  or  agent,  purchasing  them  on  his  account;  and 
that  the  right  of  stopping  in  transitu  does,  in  point  of  law  apply  solely  to  the 
case  of  vendor  and  vendee.  If  that  were  so,  it  would  nearly  put  an  end  to  the 
application  of  that  law  in  this  country ;  for  I  believe  it  happens  for  the  most 
part  that  orders  come  to  the  merchants  here  from  their  correspondents  abroad 
to  purchase  and  ship  certain  merchandize  to  them :  the  merchants  here,  upon 
the  authority  of  those  orders,  obtain  the  goods  from  those  whom  they  deal 
with ;  and  they  charge  a  commission  to  their  correspondents  abroad  upon  the 
price  of  the  commodity  thus  obtained.  It  never  was  doubted  but  that  the 
merchant  here,  if  he  heard  of  the  failure  of  his  correspondent  abroad,  might 
stop  the  goods  in  transitu.  But  at  any  rate,  this  is  a  case  between  vendor 
and  vendee  ;  for  there  was  no  privity  between  the  original  owner  of  the  wax 
and  the  bankrupt ;  but  the  property  may  be  considered  as  having  been  first 
purchased  by  Fritzing,  and  again  sold  to  Browne  at  the  first  price,  with  the 
addition  of  his  commission  upon  it.  He  then  became  the  vendor «s  to  Browne^ 
and  consequently  had  a  right  to  stop  the  goods  in  transitu.  And  so  it  is  ad- 
mitted that  he  might  in  the  argument,  considering  Frifzin^  as  vendor,  unless 
he  i^  estopped  by  the  circumstance  of  Browne  having  accepted  bills  for  the 
amount ;  which  bills,  it  is  contended,  may  be  proved  under  Browne's  commis- 
sion, and  are  equivalent  at  least  to  part  payment  of  the  goods;  but  it  was 
decided  in  Hodgson  v.  Loy,  7  Term  Rep.  440,  that  part  payment  for  the 
goods  does  not  conclude  the  right  to  stop  in  transitu;  it  only  diminishes  the. 
vendor's /ten  ;^o  tanfo  on  the  goods  detained.  Then  havings  lawfully  pos- 
sessed himself  of  them,  he  has  a  lien  on  them  till  the  whole  price  be  paid, 
which  cannot  therefore  be  satisfied  by  shewing  apart  payment  only.  It  is 
possible  that  part  payment  may  be  obtained  by  proving  the  bills  under 
Browne*s  commission.  But  if  the  loss  must  fall  on  one  side  or  the  other,  the 
maxim  applies.  Qui  prior  est  tempore  potior  est  jure. 

Lb  BtANc,  J.  The  questions  made  are,  1st,  Whether  the  parties  stood  in 
such  a  relation  to  each  other  as  that  the  right  to  stop  in  transitu  attached  ? 
Sdly,  Whether^  if  they  did,  there  existed  any  circumstances  in  the  case  to  re- 
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pel  that  right  ?  As  to  the  first,  the  situation  of  Friizing  was  that  of  heing 
employed  hy  Browne  to  purchase  goods  abroad  and  to  send  them  to  him  here. 
For  the  purpose  then  of  stopping  the  goods  in  transitu^  they  stood  in  the  rel- 
alive  situation  of  vendor  and  vendee ;  though  perhaps  not  so  as  for  all  pur- 
poses. Friizing  pledged  his  own  credit  in  the  purchase  of  the  goods  from 
the  original  owners ;  and  Browne  could  not  be  called  upon  for  the  value  by 
the  original  owners,  unless  the  goods  came  to  his  hands,  and  he  had  not  paid 
or  accounted  for  the  value  of  them  to  Fritzing  with  whom  alone  he  dealt. 
Then  clearly  Fritzing  had  a  right  to  stop  them  in  transitu,  unless  the  ac- 
ceptance of  his  bills  by  Browne  made  any  difference.  But  if  the  full  price  of 
the  goods  be  not  paid  to  the  vendor,  it  does  not  take  away  his  right  to^stop 
them  in  transitu.  Now,  at  most  in-  the  event  which  has  happened  of 
Browne^s  bankruptcy,  the  proof  of  the  bills  under  his  commission  can  only 
be  considered  as  amounting  to  a  part  payment ;  and  it  has  been  holden  that 
that  will  not  .take  away  the  vendor's  right,  however  it  may  lessen  his  lien  to 
the  amount  of  the  price  actually  advanced. 

Lord  Ellenborough,  Ch.  J.  then  said,  that  having  been  engaged  in  the 
cause  (though  he  did  not  recollect  on  which  side)  he  had  not  taken  part  in 
the  discussion;  but  that  he  entirely  concurred  in  the  opinions  delivered'  by 
the  other  Judges.  It  was  substantially  the  case  of  a  vendor,  only  adding  to 
the  original  price  of  the  goods  the  amount  of  his  commission.  And  the  case 
of  Hodgson  V.  Loy  shewed  that  a  part  payitient  did  riot  destroy  the  vendor's 
right  of  stopping  in  transitu  ;  it  only  reduced  his  equitable  lien  pro  tanto^ 
when  he  got  the  goods  into  his  possession. 

Postea  to  the  defendant(l)  (2). 


Ord  V.  Fenwick,  Executrix,  &€•  in  Error. 

3  £a8t,  104.    Nov.  17, 1802. 

A  count  in  assumpsit  to  the  plaintiff*  as  executrix^  for  money  paid  by  her  to  the  defeDdant*s 
use,  may  be  joined  with  another  count  on  promises  made  to  the  testator ;  for,  non  constat 
but  that  she  may  have  been  compelled  to  piiy  the  money  upon  an  obligation  by  the  teaU- 
tor  as  suretjr  lor  the  defendant  to  a  creditor ;  in  which  caae  the  law  would  raise  an  «• 
sumpsU  in  him  to  reimburse  the  testator's  estate,  and  the  money  so  recovered  by  the  ex- 
ecutrix would  be  assets. 

IN  error,  the  plaintiff  below  declared  in  assumpsit  in  the  first  count  as  ex' 
tcutrixoi  W,  F.  deceased,  upon  promises  made  to  the  testator  in  his  life-time 
for  600Z.  paid,  laid  out,  and  expended  by  the  testator  for  the  use  of  the  defen- 
dant- In  the  second  count  the  plaintiff  declared  for  that  whereas  the  defend* 
ant  on,  &e.  at,  &c.  was  indebted  to  the  said  plaintiff  of  executrix,  as  aforesaid, 
in  other  600/.  for  divers  sums  of  the  said  plaintiff  as  executrix  as  aforesaid, 
and  by  her  the  said  plaintiff  as  executrix  as  aforesaid,  to  and  for  the  use  of 
the  defendant,  &c.  paid,  laid  out,  and  expended  ;  and  being  so  indebted,  he 
the  defendant  promised  to  pay  to  the  plaintiff,  as  executrix  as  aforesaid,  the 
said  600/.  when  requested,  &c.  Nevertheless,  &c.  After  a  general  verdict 
and  general  judgment  for  the  plaintiff  below  in  C,  B,  a  writ  of  error  was 
brought  in  this  Court ;  and  in  addition  to  the  common  errors,  the  now  plain- 
tiff assigned  for  error  a  misjoinder  of  action,  inasmuch  as  the  plaintiff  below 

(1)  See  another  case  arising;  out  of  the  same  bankruptcy,  S^ffften  ^  al,  v.  ffray,  6  East, 
371  .-*See  also  ilsley  ^  oL  v.  Stubbs,  9  Mass.  Rep.  65. 

(2)  [That  part  payment  for  goods  does  not  take  away  the  consignor's  right  of  stoppage 
in  transitu,  but  only  lessens  pro  tanto  the  lien  which  he  would  otherwise  have  upon  the 
full  value,— see  further,  Edwards  v.  Bretoer,  2  M.  &  W.  375.  J^ewhaU  v.  Vargas^  13 
Maine,  93.  Whether  the  effect  of  a  Istoppage  in  transitu  be  to  rescind  the  contract,  or 
merely  to  revest  a  lien,  ^oes  nut  seem  to  be  quite  settled.  See  Clay  v.  Harrison.  10  B.  &, 
C.99.-W.] 
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had  declared  in  the  first  count  upon  promises  made  t^y  the  defendant  to  her 
testator  i&  his  life-time  ;  and  in  the  second  count  on  promises  made  to  the 
plaintifi*  below  herself,  founded,  as  appears  by  that  count,  on  a  demand  accru- 
ing due  to  her  personally  and  in  her  own  right,  and  not  as  executrix. 

Peake  for  the  plaintiff  in  error.  Executors  or  admimgtrmiors  cannot  joia 
in  the  same  declaration  distinct  claims  which  they  have  as  such  with  other 
claims  in  their  individual  character3(a),  otherwise  it  is  bad  after  Terdict(^). 
The  first  count  is  clearly  for  a  debt  due  to  the  testator ;  it  is  for  mone^  paid 
by  him  in  his  life-time ;  but  the  second  is  for  a  debt  due  to  the  plaintiff  below 
in  her  own  right ;  for  it  is  for  money  paid  by  hiersslf.  Then  calling  herself 
ez0cac/rtz  is  mere  surplusage,  and  would  not  exempt  her  from  costs.  She 
could  not  pay  money  as  executrix  to  the  defendant's  use ;  for  supposing  the 
money  paid  out  of  the  assets,  it  would  still  be  paid  in  her  own  right  For 
having  once  received  it,  she  would  be  answerable  to  the  creditors.  [Lord 
EUenborough.  If  any  case  can  be  put,  where  an  executrix  as  such  might  pay 
money  to  the  use  of  the  defendant,  the  argument  will  not  hold ;  for  you  take 
upon  you  to  make  out  that  there  is  no  such  case.  Now  if  the  executrix  had 
been  sued  upon  a  joint  bond  of  her  testator  and  the  defendant,  on  which  the 
plaintiff  obuiined  judgment,  and  then  she  had  paid  the  whole  debt,  an  action 
would  lie  by  her  as  executrix,  to  recover  a  contribution  if  it  were  a  joint  debt, 
or  the  whole  if  the  testator  were  only  a  8urety(e).]  If  such  were  the  case,  it 
should  have  been  so  stated  on  the  face  of  the  ileclaration,  that  it  might  appear 
to  be  a  case  in  which  she  was  entitled  to  sue  as  executrix.  In  Bidgood  ▼• 
Way  and  his  wife,  2  Blac.  R.  1236,  in  error,  where  the  wife  was  joined  in 
an  action  with  the  husband  for  use  and  occupation  against  the  defendant  be- 
low and  for  money  had  and  received,  and  had  a  verdict  and  judgment  in  C 
JB. ;  this  Court  reversed  the  judgment,  because  the  sole  interest  must  be  pre- 
sumed to  be  in  the  husband,  unless  a  particular  interest  were  expressly  stated 
in  the  wife :  although  the  same  argument  was  urged  there,  that  it  would  be 
sufficient  to  sustain  the  judgment  if  a  possible  case  could  be  shown  where  the 
joint  promise  to  the  husband  and  wife  would  be  good ;  and  such  cases  were 
shewn.  [Lord  EUenborough.  The  declaration  is  not  stated  sufficiently  ex* 
plicit  to  enable  us  to  judge  of  the  application  of  that  case  to  the  present.  It 
does  not  appear  whose  lands  had  heen  used  and  occupied,  whether  the  hus* 
band's  or  wife's,*  which  must  have  been  stated.]  In  Betts,  Executor,  v. 
MitcheUt  10  Mod.  316,  there  were  counts  on  assumpsits  to  the  testator,  and 
also  a  count  on  a  promissory  note  made  to  the  plaintiff  as  executory  which  the 
Court  held  could  not  be  joined,  and  gave  judgment  for  the  defendant  on 
demurrer.  And  yet  it  might  have  been  as  well  urged  there  as  here,  that 
the  security  was  given  in  consequence  of  an  obligation  to  the  testator. 
[Lord  Ellenborougk.  There  the  security  itself  was  created  after  the  death  of 
the  testator,  and  therefore  the  executor  must  have  sued  upon  it  in  his  own 
right,  whatever  the  original  consideration  might  have  been.]  The  case  shews 
at  least  that  the  plaintiff,  stating  the  promise  to  be  made  to  him  as  exeettfer, 
does  not  conclude,  if  be  ought  not  to  have  sued  in  that  character ;  but  it  may 
be  rejected  a^  surplusage.  It  was  expressly  decided  in  Goldthwayte  and  wife* 
executrix,  v.  Petrte,  5  Term  Rep.  234,  that  a  plaintiff  could  not  sue  as  execm^ 
trix  for  money  had  and  received  by  the  defendant  to  her  use,  ttfter  ike  death 
of  the  testator  ;  but  would  nevertheless  be  liable  to  costs,  if  she  failed.  And 
there  seems  no  distinction  in  principle  between  that  case  and  aiftiffi|wt^  for 
money  paid  by  the  executor  to  the  defendant's  use  afVer  the  death  of  die  tes- 
tator.    And  in  Jennings  v.  Newman,  administratrix,  4  Term  Rep.  347,  and 


(a)  Vide  Hookin  v.  <i^ter,  3  Strm.  1271,  and  1  Wil>.  171. 
6)  Vide  Brigden  v.  Parkes,  S  Bos.  &.  Poll.  425,  and  Htmeock  v.  Haywood^  3  Term  Rep. 

(e)  It  was  intimated  from  the  bar  that  such  was  the  real  caae. 
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other  ca8e9(a),  it  has  heen  holden,  that  a  count  on  a  promise  made  by  the  de* 
feodantas  administratrix  to  pay  money  received  by  her  ds  suck  to  the  plain- 
tiff's use  could  not  be  joined  with  other  counts  on  promises  made  by  the  in- 
testate. [Lawrence,  J.  In  actions  against  executors,  the  judgment  would 
be  different  on  the  different  counts  charging  them  as  stick,  and  also  in  their 
own  right :  and  there  those  cases  do  not  apply.] 

Wood^  contra,  insisted  that  it  was  sufficient  to  sustain  the  judgment,  if  there 
were  any  possible  case  in  which  the  plaintiff  below  could  sue  as  executrix  for 
money  paid  to  the  use  of  the  defendant  afler  the  death  of  the  testator ;  and 
that  the  case  put  by  the  Lord  Chief  Justice  was  the  fact  in  this  instance. 
The  testator  having  become  surety  for  the  defendant,  and  the  executrix  hav- 
ing been  compelled  to  pay  the  money  to  the  creditor,  she  «ould  not  recover  in 
her  character  of  executrix,  beoause  she  must  have  proved  the  undertaking  of 
her  testator(&).  If  then  she  might  have  declared  specially  in  that  character, 
by  setting  forth  all  the  facts,  shewing  how  the  defendant  became  liable  to  pay 
to  her  as  such,  there  is  no  reason  why  she  may  not  declare  generally  as  eX' 
ecutrix,  and  give  the  special  matter  in  evidence.  In  Bidgood  v.  Way,  2 
Blac.  R.  1236,  as  it  was  not  stated  to  be  the  wife's  land,  the  Court  could  not 
infer  it :  besides  there  was  a  count  for  money  had  and  received  to  the  use 
of  the  husband  and  wife,  and  an  assumpsit  to  botk.  In  Betts  v.  MitckeU,  10 
Mod.  316,  the  taking  a  promissory  note  by  the  executor  gave  a  new 
cause  of  action  to  him,  on  which  he  could  only  sue  in  his  own  right.  But  the 
case  of  Petrie  and  another,  executors,  v.  Hannay,  3  Term  Rep.  569,  is  in  point, 
that  a  count  for  money  kad  and  received  by  the  defendant  to  the  use  of  the 
executors,  as  such,  may  be  joined  with  a  count  for  money  had  and  received 
by  him  to  the  use  of  the  testator.  There  were  also  counts  for  money  paid  by 
the  executors  to  the  use  of  the  defendant,  of  which  no  notice  was  taken  in 
what  was  said  by  the  Court ;  and  therefore  it  is  probable  that  they  were  con- 
sidered to  stand  on  the  same  ground  as  the  counts  for  money  had  and  received. 
[Lawrence,  J.  That  case  came  on  upon  a  motion  to  amend  from  the  judge's 
notes,  after  a  writ  of  error  brought,  by  adding  a  verdict  for  the  plaintiffs,  on 
the  second  plea,  which  had  been  omitted  to  be  entered  at  the  trial.  But 
what  became  of  the  writ  of  error  afterwards  does  not  appear.]  It  was  drop- 
ped in  consequence  of  the  amendment.  With  respect  to  the  case  of  'Gold" 
thwayte  v.  Petrie,  5  Term  Rep.  234,  it  was  sufficient  as  to  the  question  of 
costs,  if  the  pWmiiff  migkt  have  declared  in  kis  oum  rigkt.  And  as  to  Jen* 
ntngs  V.  NewTnan,  4  Term  Rep.  347,  an  answer  has  already  been  given  by 
the  Court  But  the  rule  was  laid  down  in  Cockerel  v.  Kynaston,  4  Term 
Rep.  277,  281,  that  if  the  money  or  goods,  when  recovered,  would  be  assets 
in  tKe  executor's  hands,  he  must  sue  for  them  in  his  representative  capacity. 
There  it  was  holden  that  a  count  in  trover  by  the  executor  for  a  conversion 
in  the  testator's  lifetime,  might  be  joined  with  another  count  for  a  conversion 
in  his  own  time. 

Peake,  in  reply,  referred  to  2   Saund.  117.  d.  (last  edition  by  Mr.  Serjt.  ^ 
Williams),  where  all  the  cases  are  collected,  and  some  are  referred  to  which 
are  contrary  to  what  is  said  in  Petrie  v.  Hannay,  and  seem  to  explode  the 
rule  in  Cockerell  V.  Kynaston, 

Lord  ELLEifBORouGHi  Ch.  J.  It  is  said,  that  the  two  counts  cannot  be 
joined,  because  the  first  is  for  a  debt  due  to  the  testator,  and  the  second,  being 
ibr  momejpaid  by  the  executrix  herself  to  the  defendant's  use,  must  be  taken 
lobe  for  a  debt  due  to  her  in  her  own  right,  although  she  had  declared  for  it 
as  due  to  her  in  her  representative  character.  But  if  we  can  suppose  a  case 
where  the  money  must  have  been  paid  by  her  as  executrix,  and  for  which  she 


(c)  Ba$f  and  Wifi  ▼.  BmoUr  and  anoAer,  Exeeuiors^  ^,  I H.  BUc.  106,  and  Brigden  v. 
FarluM,  2  Bos.  &  Pull.  4d«.  8.  P. 

1)  Vide  CookA  v.  Lacas^  ante,  2  vol.  395. 
iToL.  II.  9 
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must  entitle  herself  to  recover  as'such,  the  judgment  may  be  sustained.  Now 
there  is  ooe  such  case,  and  one  only,  which  occurs  to  me,  which  I  before 
mentioned,  namely,  where  the  executrix  has  been  sued  on  the  obligation  of 
her  testator,  who  had  become  surety  for  the  defendant,  whose  debt  she  has 
been  obliged  to  pay,  to  recover  which  the  law  would  raise  an  implied  prom- 
ise by  the  defendant  to  her  as  executrix  to  repay  the  money.  Then  if  there 
be  one  case  where  she  could  not  help  paying  qioney  out  of  the.  assets  to  the 
defendant's  use,  which  he  was  bound  to  make  good,  surely  she  may  sue  for 
it,  and  properly  call  herself  executrix,  in  which  character  alone  she  could  en- 
title herself  to  recover  it.  She  could  not  pay  this  money  out  of  her  own 
funds,  and  raise  an  implied  nssumpsii  against  the  defendant ;  nor  could  she 
properly  declare  in  any  other  character :  if  she  could,  I  admit  that  she  ought 
not  to  have  named  herself  executrix.  I  will  not  consider  what  the  conse- 
quence  would  have  been,  had  this  been  a  count  for  money  had  and  received 
to  the  use  of  the  executrix  after  the  death  of  the  testator:  there  the  case  of 
doldlhwayte  v.  Petrie  would  properly  have  applied.  But  here  I  have  stated 
a  case  where  she  must  sue  as  executrix.  The  cases  however  are  somewhat 
perplexed :  and  therefore  at  present  we  shall  only  be  considered  as  giving 
judgment  nuit  &c.  for  the  defendant  in  error.  And  if  any  doubt  should  oc* 
cur  to  us  in  the  course  of  the  term,  we  will  intimate  it ;  otherwise  the  judg* 
ment  will  stand. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Lawrencs,  J.  referred  to  the  case  of  King  v.  Thomia),  where  BuUer^  J. 
said,  "  that  the  only  question  is.  Whether  the  sum,  when  recovered,  will  be 
considered  as  assets  of  the  testator  ?  if  so,  that  is  all  the  Court  look  to." 

Le  Blanc,  J.  The  same  was  said  in.  Cockerill  v.  Kynaston :  and  that 
was  a  very  strong  case ;  for  that  was  a  case  where  the  plaintiflf  declared  ia 
trover  as  executrix  for  a  conversion  after  the  death  of  the  testator.  (1)  (2) 


Ford  V.  Lover. 

3  East,  no.    Nov.  18, 1802. 


]n  an  affidavit  to  hold  to  Iteil  for  162.  and  upwards,  it  ia  not  aaffieient  to  negative  a  tender  ia 
Bank  notea  oTthe  said  sum  of  161,  and  upwards  ;  though  if  the  negative  had  been  of  aoch 
tender  of  the  said  sum  only,  that  would  be  taken  to  refer  to  the  apecific  snm  mentioned 
which  might  be  ao  tendered. 

THE  plaintiff,  in  the  affidavit  to  hold  to  hail,  deposed,  that  the  defendant 
was  justly  and  truly  indehted  to  him  in  16Z.  and  upwards  for  money  lent,  dsc. ; 
for  which  said  sum  of  162.  and  upwards,  he,  the  plaintiff,  had  not  heen  tend- 
ered any  Bank  of  England  hills  or  notes,  &;c.  whereupon 

Barrow  obtained  a  rule  nisi  for  discharging  the  defendant  out  of  custody 
on  filing  common  bail,  on  the  insufficiency  of  the'  affidavit,  as  n^on  constat,  but 
that  the  sum  due  above  the  162.  was  a  fractional  sum,  for  which  no  tender  ia 
bank  notes  could  be  made  ;  which  would  bring  this  within  the  case  of  Jen^ 
nings  V.  MitcheU{b), 

Wigley  shewed  cause,  and  relied  on  Maylin  v.  Tafwnshend{c),  where  in  an 
affidavit  to  hold  to  bail  in  20/.  and  upwards,  it  was  holden  sufficient  to  nega- 
tive a  tender  of  the  said  sum  in  bank  notes ;  as  that  was  taken  to  have  refer- 

(a)  1  Term  Rep.  489.  There  it  waa  holden  that  where  a  bill  of  ezehange  waa  indoraed  l» 
the  plaintiffa  as  executors,  they  might  declare  as  auch  in  an  action  againat  the  acceptor. 

(1)  Vide  CowtU  i^  wacv.  Waits,  6  East,  406. 

(t2)  [See  SLevetis  v.  Gregg,  10  S.  &  R.  234.  Malm  v.  Btdl,  13  S.  &  R.  441.  Bank  of 
Penusylvania  v.  Haldiman,  I  P.  R.  161.    KUne  v.  GuiharL  2  P.  R.  490.— W.J 

(b)  AfOt,  1  vol.  17. 
(•).tfjria,8vol.l. 
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ence  to  the  specific  sum  sworn  to,  which  was  such  as  might  he  «o  tendered. 
The  only  difference  there  was,  that  the  words  ("  said  sui^  of  20/.)  and  itp" 
toar^,"  were  not  repeated,  as  here  the  words  "  16/.  and  uptoards**  are :  Bat, 
Per  Curiam,  That  makes  all  the  difierence.  Here  the  words  negativing 
the  tender  expressly  refer  to  a  sum  beyond  the  16/. 

,  Rale  absolute(a). 


Scott  V.  Soans. 

3fiMt,1U.    19cMr.  19,  1802. 

The  defendatit  beins^  mied  by  the  name  of**  Jonathan  otherwise  John  Soans"  w  no  cauie  of 
demurrer  to  the  declaration ;  for  nan  constat  that  it  it  not  all  one  christian  name. 

THE  defendant  was  sued  in  assumpsit  for  work  and  labour,  and  on  the 
common  counts,  by  the  name  of  '*  Jonathaii  otherwise  John  Soans.'^  And  he 
demurred  to  the  declaration,  and  assigned  for  cause,  that  "  the  said  John 
Soans,  the  defendant,  is  in  and  by  the  said  declaration  described  as  having 
two  christian  names  of  Jonathan  and  John  ;  whereas  by  law  no  person  can 
have  two  christian  names ;  and  also,  for  that  it  is  uncertain  by  the  declara- 
tion which  is  the  defendant's  real  christian  name. 

Woodj  in  support  of  the  demurrer,  relied  on  Evans  y.  King^  Willes,  554,  in 
which  Ld.  Ch.  J.  WiUes  notices  all  the  principal  cases ;  where  it  was  holden 
that  a  declaration  against  John  ii.,  otherwise  John  James  ii.,  is  bad,  as  a  man 
cannot  have  two  christian  names. 

Lord  Ellbnboroitgh,  C.  J.  That  came  on  upon  a  plea  in  abatement, 
which  introduced  a  fact,  that  he  was  known  by  the  one  name  and  not  by  the 
other;  each  of  the  christian  names  being  prefixed  to  what  appeared  to  be  the 
surname.  So  here  if  the  defendant  plead  in  abatement,  it  will  appedir  proba* 
bly  that  he  is  sued  by  two  christian  names  :  but  this  comes  on  upon  a  de- 
murrer to  the  declaration,  assuming  a  fact  which  does  not  appear  :  for  nan 
constat  but  that  "  Jonathan  otherwise  John^^  is  all  one  christian  name.  Names 
as  ianciful  as  "  otherwise'^  frequently  occur.  We  cannot  intend  either  way ; 
and  if  the  fact  really  were  so,  we  should  be  deciding  ag^nst  the  fact  if  we 
gave  judgment  for  the  defendant  upon  this  demurrer.  Suppose  a  man  bound 
himself  in  a  bond  by  the  name  of  ''  Jonathan  otherwise  John  Soansy*  what 
objeclion  could  be  made  to  it  ?  If  he  had  been  sued  by  the  name  of  *'  Jona^ 
than  Soanst*'  otherwise  "  John  Soans"  it  might  perhaps  have  admitted  of  a 
different  consideration.  But  here,  at  any  rate,  we  are  not  bound  to  know  that 
he  is  sued  by  more  than  one  christian  name. 

Per  Curiam^  Judgment  for  the  plaintifi*. 


The  King  v.  The  Inhabitants  of  Hollington.* 

3£art,113.    Nov.  so,  1809. 

One  who  resided  on  a  tenement  ofS^  a-year  in  the  pariah  of  W.  aoH  at  the  nme  time  nnt- 
ed  tka  ifif  (jL  $.  paaturage)  qfttoo  cows  from  May-aay  to  Miehadmas  in  certain  land  in  H. 
at  6  gnineas,  thereby  gaina  a  settlement  in  If.  though  he  were  not  entitled  to  the  sxebi- 
jtM  pasturage  of  the  land  in  H. 

TWO  Justices  by  an  order  removed  William  Hinddey^  J.  his  wife,  and  S. 
his  daughter,  from  the  parish  of  Breadsdll  to  the  township  of  HcUingtony\)0\h. 

{a)  The  same  point  was  before  rnled  in  Bflmtf  y.  Whcder^  Hii.4l  G.  3.  and  in  Mt^  t. 
•     •     •*  42  G.  3. 


JfsftWf  £. 
*Iwasi 
note  by  Mr.  AWon. 


I  was  not  present  in  court  when  this  case  was  determined ;  bnt  was  favoured  with  this 
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ia  the  county  of  Derby.    The  sessions  on  appeal  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper,  WiUiam  Hirickley^  being  legally  settled  at  HoUingtoTi^  under 
a  hiring  and  service  for  a  year,  went  to  reside  m  the  parish  of  Su  Werburghf 
in  Derby t  and  occupied  a  house  there  of  the  annual  value  of  52.  During  the 
time  the  pauper  occupied  this  house  he  rented  the  ley  of  two  cows(a}  from 
Mayday  to  Michaelmas^  at  six  guineas,  in  a  large  pasture  containing  100 
acres,  and  of  the  annual  value  of  250/.,  belonging  to  Mr.  Mundy,  at  Markea- 
ton.  The  pauper  had  not  the  exclusive  pasture  of  this  land,  and  Mr.  Mundy 
was  under  no  restriction  as  to  what  number  of  cows  he  kept  in  it.  'The  sessions 
were  of  opinion  that  this  ley  of  the  cows  was  not  a  tenement,  and  therefore 
that  the  pauper  did  not  acquire  a  settlement  in  the  parish  of  St.  Werburgh, 

Balguy,  in  support  of  the  order  of  sessions,  observed,  that  this  was  a  new 
case,  distinguishable  from  Rex  v.  Stoke^  2  Term  Rep.  4t5l,  R.  v.  Piddletren- 
thide,  3  Term  Rep.  772,  and  R.  v.  TolpuddU,  4  Term  Rep.  671,  and  all  that 
class  of  cases,  except  R,  v.  Lockerly^  Burr.  S.  C.  315.  and  2  Const.  148, 
which  was  properly  overruled,  where  the  pauper  had  the  exclusive  pasturage 
of  the  land  for  a  certain  period.  Such  a  contract  is  in  its  nature  real,  and 
may  therefore  be  well  deemed  a  tenement  within  the  stat.  13  &  14  Car.  2.  c. 
12 :  and  the  exclusive  right  to  the  pasturage  vras  particularly  relied  on  by 
the  Court  in  R.  v.  Tolpuddle^  where  all  the  authorities  were  reviewed  by 
them.  But  here  there  is  no  exclusive  right ;  for  Mr.  Mundy  might  have  put 
in  as  many  cows  as  he  pleased ;  he  might  have  overstocked  the  ground  so 
much  as  to  render  it  impossible  for  the  pauper  to  have  maintained  his  cows 
there(6). 

Clarke^  contra,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  Ch.  J.  If  this  had  been  a  new  question,  I  might 
have  thought  that  the  statute  was  intended  to  refer  only  to  corporeal  heredita- 
ments ;  but  an  incorporeal  hereditament  has  been  so  long  ago  decided  to  be  a 
tenement  within  the  meaning  of  it,  that  it  is  now  too  late  to  overrule  it.  Lord 
Kenyan  repeatedly  declared  himself  to  be  of  that  opinion,  and  did  so  in  the 
cases  cited.  The  present  case  is  nothing  more  than  a  common  in  grosd(c), 
which  has  been  holden  to  be  a  tenement  within  the  statute.  As  to  the  argu- 
ment that  Mf.  Mundy  is  not  restrained  from  putting  in  as  many  cows  as  he 
pleases,  and  that  there  might  be  a  deficiency  of  pasture ;  no  fraud  is  found  ; 
the  landlord  let  the  pasture  of  two  cows,  and  if  he  overstocked  the  land,  the 
tenant  might  recover  in  damages. 

Grose,  J.  was  of  the  same  opinion. 

Lawrence,  J.  In  Rex  v.  Piddleirenthide,  3  Term  Rep.  775,  Mr.  Justice 
Duller  states,  that  the  question  in  cases  like  the  present  is  this.  Whether  or 
not  it  be  a  contract  to  receive  profits  out  of  land  ?  If  that  be  so,  it  determines 
this  case  :  for  here  the  cows  were  the  pauper's  own,  and  the  contract,  which 
was  for  the  pasturage  of  them,  was,  to  use  the  words  of  Lord  Kenyon  in  the 
same  casej  a  contract  ybr  the  pernancy  of  the  profits  of  the  land  by  the  mouths 
of  the  cattle. 

he  Blanc,  J.  was  of  the  same  opinion.  Both  orders  quashed.  (1) 

(a)  The  cows  were  the  pauper**  own. 

(b)  The  annaal  value' of  the  land  on  which  the  cowa  are  depaatured  muat  be  aueh  as  to 
make  up  ](tf.  a-year,  in  order  to  confer  a  settlement.    R:  v.  Mimoortk,  anU.  2  vol.  196. 

(c)  Vide  R.  v.  fVhixley,  1  Term  Rep.  137. 

(1)  Vide  The  KingY,  The  Inluibitants  of  Stoke-upon-TVent^  10  East,  496.  The  King  t. 
The  InhabUants  of  Chipping-J^orUm^  0  £ast,  240. 
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Spyve  V*  Topham. 

3  East,  115.    Not.  90,  1802. 

A  leaae  for  a  year  beinp  made  between  A.  and  B. ;  the  release,  atatingf  B.  to  be  a  tniatee  for 
C.  granUd  the  premtaes  unto  C.  in  hit  posaeasion  being  by  Tirtue  of  an  indenture  of 
leaae,  bearing  date  the  day  before  the  release,  and  to  bis  heirs,  habendum  to  B.  and  hi» 
heirs,  to  such  uses  as  C.  should  appoint :  held  the  release  sufficient  to  convey  the  premises 
to  JB. :  and  the  Words  in  the  granting  part  '*  unto  C"  dx.  may  be  rejected  as  surplusage. 

AT  the  trial  of  this  cause  at  the  last  Lincoln  assizes,  before  Grahanij  B.,  a 
verdict  was  found  for  the  plaintiff,  with  200Z.  damages,  subject  to  the  opinion 
of  this  Court  on  the  following  case.  This  was  an  action  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintifi*;  to  which  the  defendant 
pleaded  the  general  issue.  By  an  agreement  between  the  plaintiflfand  the 
defendant  on  the  22d  of  March  1801,  the  plaintiff  contracted  with  the  defend- 
ant for  the  purchase  of  certain  premises  situate  in  the  parish  of  St.  Peters  at 
Arches^  in  the  city  of  Lincoln  for  the  sum  of  1600/.,  and  the  defendant  agreed 
to  make  the  plaintiff  a  good  title.  The  plaintiff  paid  to  the  defendant  the  sum 
of  200/.  part  of  the  consideration-money  for  the  purchase  of  the  said  premises  ; 
but  afterwards  objected  to  the  title,  and  brought  this  action. to  recover  back  the 
200/.  The  plaintiff's  objection  to  the  title  arose  upon  a  conveyance  of  the 
premises  in  question,  made  by  one  Thomas  Thickston,  the  material  parts  of 
which  conveyance  are  as  follows.  Indentures  of  lease  and  release,  bearing 
date  the  2dd  and  24th  of  March  1781,  the  release  being  of  three  parts,  be- 
tween R.  Thickstan,  one  of  the  aldermen  of  the  city  of  Lincoln,  of  the  first 
part ;  J,  Topham,  of  the  city  of  Lincoln,  druggist,  of  the  second  part ;  and  G. 
Bass,  of  Winthrop,  in  the  county  of  Lincoln,  aforesaid,  a  person  named  in 
trust  for  the  said  James  Topham,  of  the  third  part.  In  consideration  of  700/. 
to  the  said  Thickston,  paid  by  the  said  Topham^  and  of  IO5.  to  the  said 
Thickston,  mentioned  to  be  paid  by  the  said  Bass,  he  the  said  Thickston  did, 
at  the  request  and  by  the  direction  and  appointment  of  the  said  Topham,  tes* 
tified  as  therein  mentioned,  grant,  bargain,  sell,  release,  and  confirm  unto  the 
said  James  Topham,  in  his  actual  possession  now  being,  by  virtue  of  a  bar- 
gain and  sale  to  him  then  made  by  the  said  Thickston,  by  indenture  bear- 
ing date  the  day  next  before  the  day  of  the  date  of  these  presents,  for  one 
whole  year  commencing  from  the  day  next  before  the  day  of  the  date  of  the 
said  indenture  of  bargain  and  sale,  and  to  his  heirs  and  assigns  for  ever,  two 
messuages  or  tenements  situate  in  the  parish  of  St.  Peter,  at  Arches,  in  the 
city  of  Lincoln,  with  the  appurtenances,  &c. ;  to  have  and  to  hold  the  same 
unto  the  said  Bass,  his  heirs  and  assigns,  to  the  use  of  such  person  or  persons, 
and  for  such  estate  or  estates,  and  in  such  manner  as  he  the  said  Topham, 
during  his  life,  should,  by  any  deed,  appoint ;  and  for  want  thereof,  to  the 
use  of  the  said  Topham  and  6ass^  and  the  heirs  and  assigns  of  said  Topham, 
for  ever  :  the  estate  of  the  said  Bass  being  in  trust  for  the  said  Topham,  his 
heirs  and  assigns  for  ever.  The  lease  for  a  year  is  made  between  the  said 
Thickston  of  the  one  part,  and  the  said  Bass  of  the  other  part,  whereby  the 
said  Thickston,  in  consideration  of  5s,  to  him  paid  by  the  said  Bass,  did  bar- 
gain and  sell  to  the  said  Bass,  his  executors,  &c.  all  the  said  premises,  &c. : 
to  hold  the  same  to  the  said  Bass,  his  executors,  administrators,  and  assigns, 
from  the  day  next  before  the  day  of  the  date  thereof,  for  the  term  of  one  year, 
at  a  pepper  corn  rent ;  to  the  intent  that  by  virtue  thereof,  and  of  the  statute 
for  transferring  uses  into  possession,  he  the  said  Bass  might  be  in  actual  pos- 
session of  the  premises,  and  be  thereby  enabled  to  take  a  grant  and  release  of 
the  reversion  and  inheritance  thereof  to  him  and  his  heirs ;  to  and  upon  such 
uses,  kc,  as  should  be  declared  by  the  said  indenture  of  release.  The  said 
Robert  Thickston,  before  and  at  the  time  of  makirig  the  said  indenture  of  re- 
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lease,  was  possessed  of  an  estate  in  fee  simple  in  the  said  premises,  free  from 
all  incumbrances.  The  defendant  is  the  only  son  and  heir  at  law  of  the  said 
/.  Topham  therein  named,  and  has  enjoyed  an  undisturbed  possession  of  said 
premises  under  the  said  indentures  for  upwards  of  20  years.  It  was  admit- 
ted, that  the  only  objection  to  the  defendant's  title  is  the  insertion  of  the  name 
of  Jr.  Topkam  as  releasee,  instead  'of  G.  Bass  in  the  indentare  of  the  24th 
March  1781.  The  question  for  the  opinion  of  the  Court  was,  Whether  the 
defendant  could  make  a  good  title  to  a  purchaser :  if  he  could,  a  verdict  to  be 
entered  for  the  defendant ;  if  no^,  the  verdict  for  the  plaintiff  to  stand. 

Reader^  for  the  plaintiff,  stated  the  only  question  to  be,  Whether  the  in- 
sertion of  the  name  of  Topham  as  releasee^  in  the  release,  instead  of  that  of 
Bass,  to  whom  the  bargain  and  ^ale  had  been  before  made,  rendered  the  de- 
fendant's title  defective.  He  said,  it  was  impossible  for  him,  on  comparing 
the  two  deeds,  to  contend  that  this  was  not  a  mere  clerical  error ;  for  they  de- 
clare Bass  to  be  a  trustee,- and  that  the  conveyance  was  made  to  him  by  Top* 
ham's  direction.  The  question  therefore  would  be,  Whether  the  grant  in  the 
deed  of  release  to  Topham  and  iiis  heirs  could  be  controlled  by  the  subse- 
quent habendum  which  was  to  Bass  and  his  heirs  ?  [Lord  EUenborough  asked 
if  the  words  '*  unto  the  said  J.  Tophami"  &c.  in  the  premises,  which  were  re- 
pugnant to  the  habendum  and  the  rest  of  the  deed,  might  not  be  rejected  as 
surplusage  ?]  It  seems  so  in  good  sense,  if  that  may  be  done.  But  the  doubt 
has  arisen-  upon  the  case  o(  Bustard  v.  Coulter^  Cro.  Eliz.  903,  4,  where  it 
was  pleaded  that  one  by  a  certain  indenture  bargained  and  sold  the  moiety  of 
the  manor  of  llbury  (without  saying  to  whom),  habendum  to  W,  G,  in  fee : 
and  it  was  objected,  that  in  the  premises  the  bargain  and  sale  was  not  to  any 
person,  and  that  it  was  not  helped  by  the  habendum,  the  office  of  which  was 
to  limit  and  not  to  grant  an  estate  ;  arid  that  without  a  grantor  and  grantee 
in  the  premises  the  deed  was  void  ;  and  it  was  ruled  accordingly. 

Smyth,  contra,  after  citing  Co.  Lit.  7  a.  Shep.  Touch.  75.  Butler  v.  Elton, 
Cary's  Rep.  in  Chan.  122.  and  Erles  v.  Lambert,  All.  41,  to  shew  that  a  grant 
is  good,  although  the  name  of  the  grantee  be  omitted  in  the  premises  of  the 
deed,  provided  it  be  mentioned  in  the  habendum,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  Ch.  J.  The  cases  cited  are  perfectly  satisfactory  in 
authorising  us  to  put.a  construction  on  the  deed,  in  support  oi  it,  which,  from 
the  reason  and  good  sense  of  Xhe  thing,  we  should  probably  have  done  with- 
out such  authorities. 

Per  Curiam,  Postea  to  the  defendant. 


The  King  v.  Saunders. 

3  East,  119.     Not.  $^,1803. 

Where  k  corporation  was  diacolved,  and  Ao  corporate  body  existed  in  fact  at  the  timd,  tbe 
Court  refused  to  grant  an  information  in  nature  of  quo  warranto  aeainst  an  individual  for 
an  impertinent  claim  to  be  returning  officer  at  an  election  of  members  to  serve  in  parlia- 
ment, by  virtue  of  bis  having  been  elected  an  alderman  while  the  corporation  existed  in 
lact ;  there  being  no  civil  right  in  controversy,  but  it  being  rather  the  ground  of  a  pro- 
ceeding in  poenam  by  the  Attorney  General. 

ADAM  moved  for  an  information  in  nature  of  a  quo  warranto  against  the 
defendant,  to  shew  by  what  authority  he  claimed  to  be  an  alderman  of  Taun- 
ton.  He  stated,  that  the  defendant  had  been  elected  alderman  in  1788,  and 
the  corporation  was  dissolved  in  1792,  since  which  no  acts  had  been  attempt- 
ed to  be  done  by  the  corporate  body  ;  but  that  the  defendant,  who  had  resided 
at  Bristol  for  the  last  fourteen  years,  had  made  his  appearance  in  Taunton  at 
the  last  general  election  for  members  to  serve  in  parliament,  and  had  there 
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claimed,  as  alderman,  to  be  the  returning  o£Bcer,  and  had  received  votes  as 
such,  and  had  executed  a  separate  return. 

Lford  ELLENBORoirGH,  Ch.  J.  This  is  a  very  foolish  claim  on  the  part  of 
the  person  against  whom  you  apply,  and  he  may  perhaps  deserve  to  he  pun- 
ished for  his  impertinent  intrusion  by  the  Attorney-General.  But  it  is  rather 
an  obje<it  of  an  application  in  poenam,  than  for  the  civil  interference  of  this 
Court.  The  corporation  being  stated  to  be  actually  dissolved,  and  no  corpo- 
rate body,  claiming  to  be  such,  in  existence,  the  act  of  this  individual  person 
was  a  mere  nullity,  of  no  more  efiect  than  if  a  mere  stranger  had  come  into 
the  town  and  claimed  to  be  an  alderman  and  returning  officer.  Here  are  no 
civil  rights  in  controversy,  whicb  would  warrant  the  Court  to  interfere  by 
their  own  authority ;  but  what  he  claimed  was  a  mere  nullity;  there  was 
no  such  office  in  existence.  There  is  therefore  no  ground  for  our  interfer- 
ence. 

Fer  Curiam^  Rule  refused; 


Doe  on  the  Demise  of  Lord  Saye  and  Sele  v.  Guy. 

3£B8t,190.    Nov.  23, 1802. 

An  action  at  law  lies  sgainit  an  executor  to  recover  a  ipecific  chattel  bequeathed,  after 

his  asaent  to  the  beiioest. 

IN  ejectment  for  a  certain  leasehold  house  and  premises  in  Grosvenor  street, 
in  the  parish  of  St.  George;  Hanocer  square,  in  the  county  of  Middlesex^  it 
appeared  that  the  lessor  of  the  plaintiff  claimed  the  premises  in  question  under 
a  bequest  of  the  lease  thereof  from  Mrs.  Mary  Guy^  to  whom  the  defendant 
was  executor ;  that  soon  after  the  death  of  the  testatrix,  which  was  in  Jamumf 
1902,  upon  Lord  Saye  and  Sele's  application  to  the  defendant  to  deliver  up 
the  possession  of  the  house,  he  returned  for  answer  by  letter,  that  it  was  not 
convenient  to  him  to  remove  before  Michaelmas  then  next,  at  which  period,  but 
not  before,  he  was  willing  to  resign  it.  By  a  subsequent  letter  the  defendant 
informed  the  lessor  that  he  was  ready  to  resign  the  house  on  the  25th  of 
April{a),  This  was  ruled  by  Lord  Ellenborought  Ch.  J.  at  the  trial  at  the 
sittings  at  Westminster  before  Trinity  term  last,  to  be  evidence  of  the  defen* 
danl's  assent  as  executor  to  the  bequest.  But  it  being  contended  further, 
upon  the  authority  of  Decks  et  lizor  v.  Strutt,  5  Term  Rep.  690,  that  no 
action  at  law  would  lie  to  recover  a  legacy,  which  was  in  substance  the  case 
here,  a  verdict  passed  for  the  plaintin,  with  liberty  to  the  defendant  to  move 
the  Court  to  set  it  aside,  and  enter  a  nonsuit.  A  rule  nisi  was  accordingly 
obtained  for  this  purpose  in  the  last  term  :  against  which 

Gibbs  and  Marryat  now  shewed  cause.  The  case  relied  on  of  Deeks  v.. 
Strutty  was  where  an  annuity  was  devised  payable  out  of  the  general  fundf 
of  the  testator,  which  had  been  paid  for  several  years  by  the  executor ;  but 
there  was  no  express  promise  to  pay  the  arrears  for  which  the  action  wa» 
brought :  and  the  question  there  was,  Whether  the  acknowledgment  of  as* 
sets  by  the  defendant  were  sufficient  to  raise  an  implied  assumpsit  in  law  ta 
continue  the  payments  as  they  became  due.  That  differs  from  a  bequest  of 
a  specific  thing,  to  which  the  executor  hais  expressly  assented,  in  which  case 
there  are  many  authorities  in  the  books  to  shew  that  such  assent  passes  the 
legal  title  under  the  will.  It  .is  the  common  form  of  pleading  in  making- 
title  to  a  term  under  a  will,  to  state  that  such  an  on^  made  a  lease  to  A*  JB,y 

(a)  The  declaration  was  servod  on  the  28th  of  Jipril^  on  the  defendant's  a^in  refasing^ 
to  delirer  np  possession  before  Minhadmas^  and  two  demises  were  laid,  one  on  the  23d  ^ 
Ftknutnfy  44  dbys  aAer  the  decease  of  the  testatrix,  and  the  other  on  the  26th  of  April^  the 
day  after  the  expiration  of  the  defendant's  undertaking  to  quit. 
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that  A,  J3.  afterwards  died  possessed  of  the  term,  and  devised  the  same  to 
the  party  claiming,  and  made  C.  D.  his  executor,  and  that  C.  D.  proYed  the 
will,  and  assented  to  the  bequest  by  virtue  of  which  the  party  became  enti- 
tled, dec.  In  Paramour  v.  xardleyt  Plowd.  539,  a  lessee  for  years  devised 
the  term  to  his  son,  but  interposed  his  wife,  to  have  the  rents  and  profits  dur- 
ing the  minority  of  his  son,  in  order  to  educate  his  children,  and  made  his 
wife  executrix.  And  she,  before  all  the  debts  were  paid,  but  having  other 
assets  sufficient  to  pay  them,  assigned  the  term  to  her  sister.  After  the  wife's 
death,  the  son  came  of  age,  and  entered  and  conveyed  to  the  plaintiff,  upon 
whom  the  defendant,  claiming  under  the  sister,  entered,  &c.  And  the  first 
question  was,  Whether  the  wife  took  any  present  interest  as  devisee  under 
the  will ;  and  then,  whether  she  agreed  to  the  bequest ;  in  which  case  her 
assent  to  the  first  estate  to  herself  was  an  assent  to  the  remainder  to  her  son ; 
or  whether  she  shewed  her  disagreement  afterwards  by  the  assignment  to  her 
sister  as  executrix.  And  Wray,  C.  J.  and  the  rest  of  the  Court  were  of 
opinion  that  the  occupation  by  the  wife,  and  her  education  of  the  children 
before  the  assignment  to  the  sister,  testified  her  assent  to  the  bequest  in  the 
form  in  which  it  was  in  the  will,  and  therefore  that  the  remainder  vested  in 
the  son,  and  his  entry  was  lawful.  So  in  4  Co.  28  b.  it  is  said,  "  if  a  man 
devise  a  term  lo  J.  S.,  and  the  executors  agree  and  assent  that  J.  S.  and 
J.  N.  shall  have  the  term,  or  that  J.  S.  shall  have  it  upon  condition ;  in  these 
cases  J.  S.  shall  have  the  term  solely  and  absolutely  ;  for  after  the  assent  of 
the  executors  he  is  in  by  the  devise.'*  And  in  Young  v.  Holmes^  1  Stra.  70, 
the  plaintiff,  who  was  devisee  in  remainder  of  a  term  after  the  death  of  the 
testator's  executor,  recovered  in  ejectment  upon  proof  of  the  executor's  as- 
sent to  take  as  devisee  and  not  as  executor  against  the  executrix  of  the  latter. 

WarreUy  contra,  relied  on  the  ground  of  the  decision  in  Deekst  v.  Strutt^ 
which  applied  as  well  to  the  case  of  a  specific  legacy  as  of  a  legacy  payable 
out  of  the  general  fund ;  namely,  that  no  action  at  law  lay  to  recover  it 
against  the  executor,  because  a  court  of  law  could  not  in  many  instances  do 
that  justice  to  the  parties  concerned  as  a  court  of  equity  were  accustomed  to 
do :  for  the  latter  would  in  the  case  of  a  legacy  to  a  married  woman  oblige 
the  husband  to  make  a  suitable  provision  for  her,  if  she  were  not  before  suf- 
ficiently secured.  Whereas  this  Court  could  not  impose  terms  on  one  who 
was  entitled  to  recover  upon  his  legal  title.  The  opinion  of"  the  Judges  in 
that  case  was  delivered  generally  against  supporting  an  action  at  law  for  a 
legacy,  without  the  distinction  now  set  up.  The  cases  of  Atkim  v.  HiUy 
Cowp.  284,  and  Hawkes  v.  Saunders^  lb.  289,  were  indeed  cases  of  express 
promises ;  but  the  reasoning  there  went  the  whole  length  of  this  case,  if  it 
had  been  well  founded:,  but  it  was  controverted  and  considered  to  be  over- 
ruled in  Decks  v.  Strutt, 

Lord  Ellenborough,  Ch.  J.  General  language  used  by  the  Court  in  giv- 
ing their  opinions  in  any  case  must  always  be  understood  with  reference  to 
the  subject  matter  then  before  them.  The  question  of  a  specific  legacy  as- 
sented to  by  the  executor  was  not  before  the  Court  in  Deeks  v.  Strutt,  but 
whether  the  law' would  raise  an  implied  promise  on  proof  of  an  acknowledg- 
ment of  assets  by  the  executor,  so  as  to  sustain  an  action  against  him  for  an 
annuity,  pavable  out  of  the  general  funds  of  the  testator.  But  it  never  could 
be  doubted  but  that  at  law  the  interest  in  any  specific  thing  bequeathed  vests 
in  the  legatee  upon  the  assent  of  the  executor.  If  it  should  afterwards  ap- 
pear that  there  is  a  deficiency  of  assets  to  pay  creditors,  the  Court  of  Chancery 
will  interfere  and  make  the  legatee  refund  in  the  prpportion  required,  it 
makes  no  difference  whether  the  bequest  be  of  a  personal  or  real  chattel :  but 
according  to  the  doctrine  laid  down  in  the  cases  cited  of  Paramour  v.  Yardly^ 
and  Young  v.  Holmes,  and  the  passage  from  4  Rep.  28,  the  assent  of  the  ex- 
ecutor once  given  to  a  specific  legacy,  vests  the  interests  at  law  irrevocably ; 
and  this  is  not  broken  in  Upon  by  any  subsequent  case.    Now  here  was  am* 
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pie  eTidenee  of  an  isxprees  assent  by  the  executor ;  for  he  appointed  t  certain 
day  for  giving  np  the  possession  of  the  house  to  the  lessor  of  the  {daintiflT; 
and  therefore  the  latter  is  entitled  to  recover. 

Gaoss,  J.  T^he  only  question  in  the  case  of  Deeh  y.  Struttt  was,  Wheth- 
er the  law  would  raise  an  implied  assumpsit  to  pay  the  annuity,  upon  proof 
of  the  executor's  acknowledgment  of  assets.  I  thought  it  would  not :  but  this 
is  the  case  of  a  specific  legacy,  in  which  all  the  auUiorities  shew,  that  upon 
the  assent  of  the  executor,  the  interest  vests  at  law  in  the  legatee. 

Lawkskce,  J.  What  was  said  by  the  Court  in  Deeks  v.  Siruit^  6  Term 
Rep.  690,  roust  be  taken  with  relation  to  the  case  then  before  them,  which 
was  an  action  for  a  legacy  not  founded  upon  any  express  assent  ef  the  ex* 
ecutor,  but  endeavoured  to  be  supported  upon  an  implied  assent  in  law  on 
account  of  a  sufficiency  of  assets,  which  imphcation  the  Court  held  that  they 
could  not  raise.  All  the  Court  treated  it  as  a  new  attempt ;  and  therefore  they 
could  not  have  intended  tb  apply  the  same  doctrine  to  a  case  like  the  present* 
where  there  was  an  assent  oy  the  executor  to  the  specific  legacy ;  for  there 
are  many  authorities  in  the  books  in  support  of  such  an  action ;  as  in  Duppa 
V.  Mayo^  1  Saund.  278,  where  in  an  action  against  the  representative  of  an 
executor  for  the  arrears  of  an  annuity  bequeathed  by  the  testator  out  of  a 
term  of  years,  a  general  consent  of  the  executor  to  the  legacy  is  alleged  in  the 
declaration  ;  on  which  there  was  judgment  for  the  phintiSI  So  in  Smut* 
den*  case,  6  Rep.  12  b.,  it  is  said,  "  If  lessee  for  years  devise  his  term  to 
another,  and  make  executors,  and  die ;  and  the  executors  do  waste,  and  after* 
wards  auetU  to  the  devise ;  in  that  case,  although  between  the  executors  and 
the  devisee,  it  hath  relation  and  the  devisee  is  in  hy  the  devisor;  yet  an  action 
of  waste  shall  be  maintainable  against  the  executors  in  the  tenuit,  There» 
however,  Lord  Coke  clearly  considers  that  the  assent  of  the  executor  vests  the 
term  in  the  legatee  from  the  death  of  the  testator.  The  same  question  came 
on  in  another  case  of  Chamberlain  v.  Chamberlain^  1  Chan.  Cas.  266; 
Thomas  Chamberlain  made  his  wife  executrix,  and  bequeathed  a  lease  to  her 
for  life,  remainder  to  his  son  for  life,  remainder  to  his  first  son  and  his  heirs 
male.  The  wife  assented,  and  died,  having  made  Croft  her  executor.  There 
being  a  deficiency  of  assets,  the  question  was.  If  Croft  could  sell  the  lease  I 
And  the  Lord  Keeper  FiTich  declared  the  lease  should  be  assets,  notwidi- 
standing  the  assent.  But  that  if  after  such  assent,  /.  Chamberlain  the  son 
had  sold  the  lease  to  a  third  person  bonafide^  this  had  defeated  the  creditors ; 
for  this  had  been  a  good  title  at  law;  and  the  purchaser  should  not  be  de- 
feated by  this  trust  for  creditors.  Therefore  the  Lord  Keeper  in  terms  said, 
that  the  effect  of  the  assent  of  the  executrix  was  to  vest  the  term  in  the  lega* 
tee ;  though  he  would  be  considered  as  a  trustee  for  the  creditors  in  the  event 
of  a  deficiency  of  other  assets.  Also  in  Bastard  v.  Stukelv,  2  Lev.  209,  one 
devised  goods  to  A.  qnd  B. ;  the  executor  assented  to  the  le^cy,  and  after- 
wards A.  died  :  and  now  the  executor  of  A.  sued  in  the  spiritual  court  for 
A's.  share,  there  being  no  survivorship  in  such  case  by  the  laws  ecclesiasti- 
cal. And  prohibition  was  granted  upon  demurrer  and  argument :  for  by  the 
assent  of  the  executor  the  interest  was  vested  in  the  legatees,  and  became  a 
chattel  governable  by  the  rules  of  the  common  law.  Tnat  was  the  case  of  a 
chattel  personal.  But  Barton's  case,  Freem.  289,  which  came  on  to  be  ar« 
gued  on  a  demurrer  to  the  prohibition,  appears  to  distinguish  between  the 
case  of  a  general  and  specific  legacy.  In  as  much  as  it  appeared  by  the  sug- 
gestion that  the  executors  had  consented  to  take  as  legatees,  and  by  this  means 
the  property  vested  in  them  as  legatees,  and  was  citered  from  what  it  was , 
when  they  were  executors :  for  when  they  were  executors  one  might  have 
granted  awav  all  the  goods ;  but  after  taking  as  legatees  one  could  grant  but 
^moiety.  And  it  is  added,  when  a  certain  thing,  as  a  horse  or  a  cow,  is  de- 
vised, as  soon  as  the  executor  assents^  the  property  vests  in  the  legatee,  and 
he  may  have  an  action  at  common  law  for  the  recovory  of  the  thing :  and 

Voi.IL  10        "^  ^      ^  -^  * 
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therefore  diflers  from  the  case  ia  2  Roll.  Abr.  301,  for  that  was  for  a  legacy 
for  which  the  common  law  gives  no  remedy.  That  must  be  understood  to 
'mean  a  legacy  payable  oat  of  the  general  funds  of  the  testator,  in  contradis- 
tinction to  a  leeacy  of  a  specific  thing. 

Le  *Blanc,  J.  it  is  admitted,  that  upon  the  old  authorities  there  is  no 
doubt  of  the  plaintiff's  right  to  recover,  unless  they  have  been  overruled  by 
the  case  of  Deeks  v.  Strutt,  But  that  never  could  have  been  in  the  contem* 
plation  of  the  judges  there ;  because  it  formed  a  ground  of  objection  with 
them  to  the  action,  that  it  was  a  novel  attempt  to  contend  that  the  law  would 
raise  an  implied  assumpsit  against  an  executor  merely  from  the  possession  of 
assets.  They  thought  that  it  would  not :  aod  in  discussing  that  point  they 
shewed  the  inconvenience  which  would  result  from  extending  the  law  in  that 
respect  further  than  it  had  been  carried  before.  The  case  of  Chamberlaine  v. 
CAavn^er^atne,  2  Eq.  Cas.  Abr.  465.  .  2  Freem.  141,  shews  exactly  the  situa- 
tion in  which  a  specific  legatee  stands  in  the  judgment  of  a  court  of  equity, 
when  the  executor  has  assented  to  the  legacy :  that  it  vests  the  interest  at 
law.  Here  there  was  no  pretence  stated  even  of  any  equitable  ground  why 
the  plaintiff  should  tiot  recover.  It  was  not  pretended  that  from  any  de- 
ficiency of.  assets  the  specific  legatee  was  likely  to  be  called  upon  to  refund, 
if  he  recovered :  and  even  now,  if  there  were  any  ground  for  it,  the  Court  of 
Chancery,  even  after  the  assent  of  the  executor,  might  reach  the  property  in 
ike  h&nos  of  the  devisee,  as  appears  from  the  case  of  Chamberlaine  ▼•  Cham' 
berlaine. 

Rule  di9charged.(l) 


Couche  V.  Lord  Arundel. 

3£«st,]27.    Nov.  23,1808. 


A  writ  of  latitat  iwaed  affainet  a  peer  raperaeded  on  motion,  grounded  on  an  office  copy  of 
theproespe,  in  which  the  defendant  was  stiled  Baron  of  W. 

JERVIS  obtained  a  rule  on  a  former  day  calling  on  the  plaintiff  to  shew 
cause  why  the  writ  of  latiiat  issued  in  this  cause  should  not  be  superseded, 
and  in  the  mean  time  proceedings  be  stayed.  This  was  grounded  on  an  of- 
fice copy  of  the  prcBcipe  filed  on  issuing  the  writ  of  latitat^  wherein  the  de- 
fendant was  stiled  ''Henry  Lord  Arundd,  Baron  of  Wardour,'''  kc.  and 
therefore  appearing  to  be  a  peer  of  the  realm,  and  entitled  to  the  privilege  of 
peerage:  and  he  referred  to  Lord  Banhury^s  case,  sued  by  the  name  of 
Charles  KnollySy  Esq.  where  the  like  motion  was  only  denied,  because  it  did 
not  appear  that  he  was  a  peer  (a),  and  the  Countess  oi  Huntingdon^  1  Venir. 
298,  where  it  was  granted.  The  defendant,  he  added,  had  appeared  and  filed 
common  bail. 

On  this  day  the  rule  was  made  absolute  on  the  motion  of  Parky  without 
any  cause  shewn. 
-p — ~ . ' 

(1)  Vide  Beecher  v.  BeechtTy  7  Jobna.  Rep.  99. 

(a)  Thia  was  the  caae  of  a  disputed  peerage,  which  has  never  since  been  allowed.  8 
Ld.  Ray.  1347,  and  Salk.  512. 
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Grant  v.  Bagge  and  Others. 

3£a>t^l98.    Not.  S3»  1803. 

A  writ  i^JurifatutSf  directed  in  tbe  fint  initanee  to  the  bailiff  of  the  IsU  of  Ely  oat  of  this 
court,  ie  erroneous  mod  void,  and  the  bailiff  ezeentin'g  the  nthe  is  enilty  of  a  trespass 
a^ost  the  party  whose  goods  are  taken  in  esecation.  The  bishop  taEly  h^  not  a  pal* 
atinate  inrisdiction  within  the  isle,  though  exercising  jura  regalia  there.  Process  issued 
ont  of  the  courts  St  Westminster  into  the  isle  goes  in  tbe  first  instance  to  the  sheriff  of 
Gsflt^ruitgeslirs,  who  thereupon  issues  his  mandate  to  the  bailiff  of  the  flranchiie. 

TRESPASS  for  breaking  and  entering  a  certain  messuage  and  closes  of 
the  plaintiff  in  tbe  parish  of  Downham,  and  in  a  certain  extra-parocbial  place 
called  Byal  Fen,  in  the  county  of  Cambridge,  and  taking  and  detaining  cer- 
tain goods  and  chattels  of  the  plaintiff  for  thirty  days,  &;c.  Fleas,  1.  Not 
gaihy,  on  which  issue  was  joined ;  2.  That  the  messuage  and  closes  in 
which,  &c.  are  situate  in  the  hie  of  Ely  in  the  county  of  Cambridge  ;  and 
that  before  the  time  when,  &c.  viz.  on  the  28th  of  Nov.  42  G.  3.  one  /.  Cocks 
and  one  G.  Ridge  sued  out  of  B.  R.  a  writ  of  fieri  facioi,  directed  to  the 
haitiffofthe  JbUcfEly,  whereby  our  lord  the  king  commanded  him  that  he 
should  omit  not  by  reason  of  any  liberty  in  his  .bailiwick,  but  that  he  should 
enter  the  same  and  cause  to  be  levied  of  the  goods  and  chattels  in  his  baili- 
wick of  the  plaintiff,  as  well  a  certain  debt  of  22,000Z.  which  Biddulph  Cocks^ 
and  i^i^e  had  then  lately  in  B,  R,  recovered  against  him,  as  also,  &c,  (stat- 
ing the  writ  in  the  common  terms,  only  with  the  name  of  the  bailiff  instead 
of  the  sheriff,)  which  writ  afterwards,  and  before  the  return  thereof,  and  be- 
fore the  said  time  when,  &c.  was  delivered  by  Cocks  and  Ridge  to  the  defend- 
ant JSi^g'e,  then  and  still  being  bailiff  of  the  Isle  of  Ely.  And. the  said 
Bagge  and  the  other  defendants  then  plead,  that  at  the  time  when,  dec.  divers 
goods  and  chattels  of  the  plaintiff  liable  to  be  taken  in  execution  by  virtue  of 
the  said  writ  were  on  the  premises,  and  that  by  virtue  of  the  said  writ,  Bagge, 
as  such  bailiff  of  the  Ide  of  Ely,  and  the  other  defendants  in  his  aid  and  by 
his  command,  at  the  time  when,  &c.  entered,  &c.  (the  said  messuage  and 
closes  being  within  the  bailiwick  of  the  said  bailiff  of  the  Isle  of  Ely),  and 
todc  the  goods  mentioned  in  execution,  &c. ;  without  this,  that  the  de- 
feadants  committed  the  said  supposed  trespass  at  any  other  place  in  the  coun- 
ty of  Cambridge  or  elsewhere  than  in  the  Use  of  Ely  aforesaid  upon  the  oc- 
casion aforesaid.  3.  The  same  plea,  only  stating  the  writ  to  be  a  testatum 
fieri  facias*  4.  Leave  and  licence.  The  plaintiff  by  his  replication  took  is- 
sue on  the  fourth  plea,  and  demurred  generally  to  the  second  and  third. 

WiUon  in  support  of  the  demurrer.  This  is  ai^  attempt  to  issue  a  writ 
from  this  court  to  the  bailiff  of  the  isle  of  Ely  in  the  first  instance,  instead  of 
to  the  sheriff  of  Cambridgeshire  ia  the  accustomed  course.  The  sheriff  is  the 
immediate  and  proper  officer  of  the  king  and  all  his  court  to  execute  the  writs 
of  the  common  law,  and  he  is  sworn  to  do  this  truly  ;  Dy.  60  b.  Plowd.  74, 
and  other  authorities  collected  in  Dalton's  Sheriff,  96,  &c.  Original  writs 
cap  be  directed  to  no  other  than  him  ;  and  it  is  of  great  public  consequence 
and  convenience  to  the  suitors  that  there  should  be  a  certam  known  responsi- 
ble officer  for  this  purpose.  Some  exceptions  which  are  to  be  found  in  the 
books  prove  the  general  rule  ;  as  where  the  sheriff  is  party  to  the  suit,  or  sup- 
posed to  be  partial  to  one  of  the  parties ;  and  then  on  a  suggestion  entered 
on  the  roll  the  writ  goes  to  the  coroner ;  or  where  a  place  is  out  of  all  coun- 
ties, as  the  palace  of  Westminster,  when  the  writ  is  directed  to  the  guardian 
or  keeper  of  the  palace  ;  for  he  is  then  the  immediate  officer  of  the  court. 
Dalton,  100.  Another  is  the-exception  of  the  counties  palatine, .  where  the 
writ  first  goes  to  the  Count  Palatine  or  his  office,  who  thereupon  makes  his 
mandate  to  the  sheriff.     Now  though  Ely  be  in  some  old  authorities  called 
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a  eounty  paialtM;  yet  in  Caiion  t.  Johmon^  Catth.  109,  it  was  deter* 
mined  not  to  be  so,  but  only  a  royal  franchise,  like  the  cinque  ports.  The 
bishop  therefore  is  no  more  than  lord  of  a  franchbe  haying  the  return 
of  wnts,  and  his  bailiflf  is  bailiflf  of  a  liberty.  But  no  writ  either  original  or 
judicial  is  ever  directed  to.  the  bailiff  of  a  liberty,  who  is  not  the  immediate 
officer  of  any  court,  but  a  mere  servant  to  the  lord,  and  a  subordinate  officer 
tp  the  sheriff  within  his  liberty  (a).  Whatever  such  a  bailiff  does  must  be  by 
the  authority  of  the  sheriff:  he  cannot  arrest  without  a  warrant  made  to  him 
by  the  sheriff  on  the  writ  which  is  in  the  hands  of  the  latter.  Keilw.  86. 
The  bailiff  of  a  liberty,  as  to  his  authority,  differs  not  from  a  common  bailiff, 
(called  in  the  old  books  a  bailiff-errant),  though  he  does  as  to  his  interest  and 
estate.  But  not  being  appointed  by  but  imposed  upon  the  sheriff,  the  sheriff 
is  consequently  not  answerable  for  his  miscarriages  :  therefore  the  bailiff 
himself  is  responsible  for  those,  and  for  this  purpose  shall  put  his  name  to  the 
return,  and  the  party  has  his  remedy  against  him ;  Dalt.  545.  but  still  the 
writ  itself  is  directed  to  the  sheriff,  and  the  bail  bond  is  taken  in  his  name. 
Dalt.  544.  .  But  it  may  be  said,  that  though  the  writ  were  improperly  di- 
rected to  the  bailiff,  yet  being  so,  he  will  be  protected  in  obeying  it.  As 
where  defective  process  issues,  which  is  erroneous  and  void,  yet  according  to 
the  Countess  of  Kutland's  case,  6  Rep.  52,  and  Moor,  765,  the  sheriff  or  his 
officer,  who  is  sworn  to  execute  the  process,  may  do  so  without  ofience  ;  for 
as  it  is  said,  he  ought  not  to  examine  the  judicial  act  of  the  Court.  So  Dy. 
60  b.  61  a.  and  10  Rep.  70.  The  principle  of  all  these  authorities  is,  that 
the  sheriff.  Who  is  the  Icnown  officer  of,  the  court,  and  punishable  for  disobey-* 
ing  its  process,  shall  be  protected  in  the  execution  of  it,  however  erroneously 
or  improperly  issued ;  but  certainly  a  stranger,  or  any  other  who  is  not  un-* 
der  the  same  obUgation  to  act,  Will  not /be  entitled  to  the  like  indemnity. 
And  if  the  bailiff  ft  not  the  officer  of  the  court,  nor  obliged  by  law  to  receive 
its  process  ;  as  it  would  lie  no  offence  in  him  not  to  execute  what  he  was  not 
bound  to  receive  any  more  than  any  by-stander,  he  cannot  justify  himself  by 
that  which  was  irregular  in  itself.  There  are  not  many  cases  in  the  books 
respecting  the  method  of  issuing  and  enforcing  the  execution  of  process  in 
counties  palatine.  In  Chapman  v.  Mattison,  Andr.  191.  and  2  Stra.  1089,  it 
waft  attempted  to  be  questioned  whether  a  latitat  ran  into  Durham :  but  the 
Court  granted  an  attachment  against  the  cursitor  of  the  Chancery  court  of  the 
county  palatine  for  refusing  to  make  out  his  mandate  to  the  sheriff  upon  such 
a  writ.  [Lawrence^  J.  The  writ  was  probably  directed  to  the  bishopf^) : 
though  the  attachment  might  go  against  the  officer  whose  duty  it  was  to 
have  it  properly  executed  on  behalf  of  the  bishop.]  Supposing  therefore 
that  Ely  was  a  county  palatine,  the  directing  of  the  writ  in  the  first  instance 
to  <he  bailiff  would  be  irregular.  Though  in  Needham  v.  Bennet,  T.  Ray. 
171,  an  attachment  issued  against  the  sheriff  of  Chester  for  not  returning  a 
Writ  of  venditioni  exponas ;  he  having  before  returned  that  he  had  seized, 
&c. ;  by  which  perhaps  he  might  be  considered  as  concluded  to  object.  But 
the  better  reason  seems  to  be,  that  he  was  the  immediate  officer  of  the  court. 
And  so  in  Jaehon  v.  Hunter,  6  Term  Rep.  71,  in  ah  action  on  a  bajNbond 
which  had  been  given  to  the  sheriff  of  Durhamj  the  objection  being  that  no 
irrit  to  the  bishop  was  stated  :  the  Court  held  that  it  was  only  an  irregularis 
ty,  of  which  the  bishop  alone  could  take  advantage  :  but  that  when  the  writ 
came  to  the  sheriff,  he  loas  bound  to  execute  it.  These  authorities,  however, 
will  not  justify  the  bailiff,  who  is  not  the  officer  of  this  court.  As  to  whether 
a  defective  writ  of  this  sort  were  to  be  considered  as  an  absolute  nullity,  or 
to  be  a? oided  upon  motion,  he  referred  to  Parsons  v.  Ltoyd,  2  Blac.  845,  Nec" 

(a)  FiUt  Um  trgnment  in  Wenhoartk  v.  BrwtdwaUfr,  Skin.  413,  to  which  refereDoe  wm 

•de. 

(6)  Such  it  appean,  from  1  Cromp.  Prac.  12,  it  the  proper  form. 
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t&rr,  Gtnmet^  Gro.  Eliz.  467,  and  Shirley  v.  Wright,  2  hi.  Ray.  775,  in 
which  it  appeared  to  be  so  considered  in  general,  at  least  with  respect  to  others 
thaa  the  officer  who  was  obliged  t6  execute  it,  and  with  respect  to  writs  on 
mesne  process.  He  also  suggested  a  doubt,  on  the  authority  of  Lord  C.  J* 
WUUSf  Whether  as  the  defendants  had  pleaded  jointly^  and  two  of  them  only 
justified  under  the  terit  in  aid  of  and  by  the  command  of  the  officer,  Without 
stating  any  judgment,  the  justification  were  good,  even  for  the  offiper,  as  it 
woald  not  be  good  for  the  parties  or  even  strangers  ?  The  doubt  arose  on 
what  is  said  in  Mcratia  v.  Sloper,  Willes,  30,  and  Morse  v.  James  and  others^ 
lb.  122 ;  the  latter  of  which  was  an  action  of  trespass  against  four,  the 
plaintiff  in  the  original  cause,  two  officers,  and  one  who  was  stated  to  be 
their  servant,  and  to  have  acted  at  their  request  and  in. their  aid  and  assist- 
ance. The  officers  and  their  servant  pleaded  jointly,  and  the  plea  was 
holden  bad  for  other  objections  :  but  one  of  the  objections  was,  that  the  latter 
who  was  a  stranger  ought  to  have  set  out  the  proceedings,  for  want  of  which 
the  plea  was  bad  for  all.  And  by  Ld.  C.  J.  Willes — ^^  It  is  said  in  Briton  v* 
Coi2e(a),  that  if  one  come  in  aid  of  the  officer  and  at  his  request,  he  may  jus- 
tify as  the  officer  may ;  but  understood  generally,  I  doubt  if  this  be  law.  A 
distinction  I  think  ought  to  be  taken  between  an  officer  who  executes  a  civil 
process  and  a  peace  officer  who  may  command  any  one  to  assist  him  :  but  we 
give  no  opinion/'  ifcc.  [Lord  EUenborough.  I  do  not  believe  there  is  any 
authority  to  warrant  the  observation  there  thrown  t)ut.  Indeed,  it  would  be 
strange  if  those  who  act  in  aid  and  by  the  request  of  the  officer  should  not 
have  equal  protection  with  himself.  Can  it  be  supposed  that  the  sheriff  is  to 
execute  the  process  single  handed  ?]  The  objection  goes  merely  to  the 
form  of  pleading. 

Ckristian,  contra,  as  to  the  last  point,  observed  that  the  justification  by  all 
the  defendants  was  of  one  and  the  same  act  done,  and  therefore  if  the  officer 
were  justified,  the  others  acting  by  his  direction  at  the  same  time  must  neces- 
sarily be  justified  also.  That  it  might  be  otherwise  where  difierent  defend- 
ants justified  in  different  r^pects,  the  one  as  party  to  the  cause,  the  other  as 
the  officer  executing  the  process,  to  whom  the  distinction  taken  in  the  cases 
cited  might  apply,  as  to  the  different  manner  of  pleading  their  several  defen- 
ces: It  was  incumbent  on  the  party  to  shew  a  cause  of  action;  but  it  was 
sufficient  for  the  officer  to  plead  the  issuing  and  delivery  of  the  writ  to  him 
in  fact ;  which  was  all  that  was  done  here  ;  and  therefore  difiered  this  case 
from  Philips  v.  Byron,  1  Stra.  509,  and  the  other  cases  referred  to.  As  to 
the  principal  point ;  the  cases  referred  to  apply  only  to  the  bailif!s  of  private 
and  inferior  liberties :  but  the  chief  bailiff  of  the  Isle  of  Ely  exercises  the 
functions  of  a  sheriff,  and  stands  in  that  relation  to  this  court  as  much  as  the 
sheriff  of  any  county  palatine,  as  appears  from  acts  of  parliament  and  other 
authorities.  [Lord  Ellbnborougb.  You  cannot  persuade  us  against  all  the 
authorities  and  practice  in  the  law  that  Ely  is  a  county  palatine  ;  and  that 
the  sheriff  of  Cambridgeshire  has  no  jurisdiction  in  J^y  ;  if  so,  all  writs 
which  have  been  heretofore  directed  to  him  out  of  this  court  to  execute  there 
for  a  long  succession  of  years  have  been  erroneous.  The  bishop,  so  far  back 
as  the  year  1739,  never  thought  of  claiming  so  much,  but  only  claimed  the 
mandavi  baUiwib),^  Ely  is  a  royal  franchise,  having  jura  regalia  or  a  pal- 
atinate jurisdiction.  Lord  Coke,  4  Inst.  220,  calls  it  a  royal  franchise  in  contra- 
distinction to  a  franchise  of  an  inferior  nature ;  and  says,  that  in  divers  statutes 
it  is  named  the  county  palatine  of  Ely.  The  learned  Selden(c),  after  speaking 
of  the  county  palatine  of  Chester,  says,  "  By  reason  also  of  the  received  notion 
of  palaime  in  this  sense,  wherein  it  expresses  the  having  royaZ  jurisdiction, 

(u)  Salk.  409,  where  it  it  taid  the  Conrt  seemed  to  hold,  Ac, 
(k)  Vide  Book  of  rules  of  K.  B.  of  Trio.  1739,  note. 
(4r)  Beld.  tit.  of  Honour,  pftrt  S,  c.  8. 
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some  other  counties  have  been  stiled  counties  palatine  ;  though  the  lords^  of 
them  have  not  had  the  title  of  Earl  Palatine,''  &;c.  Then,  after  mentioning 
the  duchy  of  Lancaster j  he  adds,  "  Upon  the  like  reason  was  the  name  of 
county  palatine  fixed  on  the  bishopric  of  Ely,  and  on  Hexanishire,  ise.  So 
Camden(a)  says,  that  *<  the  bishop  of  Ely  has  all  the  rights  of  cawnty  palaiine" 
and  "  appointeth  a  judge  to  hear  and  determine  all  causes  arising  within  the 
said  isle,  &c.  and  hath  his  chief  bailiff  and  under-baliffs  for  the  execution  of 
process."  In  the  statute  27  Hen.  8.  c.  24,  which  settled  the  jurisdiction  of  all 
counties  palatine  as  it  now  stands,  Ely  is  considered  a  liberty  with  a  palatin- 
ate jurisdiction:  it  provides,  that  all  writs  and  process  "in  every  county  pal- 
atine, and  other  liherty,*^  shall  be  in  the  name  of  the  king  but  tested  in  the 
name  of  the  person  who  has  '*  such  county  palatine  or  any  other  such  liberty." 
No  counties  palatine  or  such  liberties  are  previously  mentioned  in  the  statute ; 
but  reference  is  afterwards  made  to  the  Justice  of  Chester  and  his  deputy  ; 
and  provision  is  made  that  the  bishop  of  Ely  and  his  temporal  steward  shall 
be  thenceforth  justices  of  the  peace  within  the  isle  independently  of  the  king's 
commission :  after  which  the  Bishop  of  Durham^  and  the  Archbishop  of  York 
(the  latter  with  reference  to  the  suppressed  county  palatine  of  Hexathshire) 
are  noticed  in  the  same  manner.  Six  years  afterwards,  in  the  stat.  33  H.  8. 
c.  lO.(^),  all  the  counties  palatine  or  palatinate  franchises  are  enumerated ;  and 
it  is  enacted,  that  nothing  in  that  act  shall  extend  to  the  county  palatine  ef  Ely. 
Again,  the  stat.  5  Eliz.  c.  23.  s.  11.  enacts,  that  a  sigmficavit  shall  be  sent  by 
mittimus  to  the  chief  justice  or  justices  of  the  counties  palatine  o(  Lancaster, 
Chester,  Durham,  and  Ely.  The  reason  why  Ely  has  not  been  uniformly  cal- 
led a  county  palatine  is  obvious;  because  the  division  of  counties  was  more 
ancient  than  the  grant  of  the  jurisdiction ;  and  therefore  being  only  that ^r< 
of  the  county  denominated  the  Isle,  it  could  not  with  the  same  propriety  be 
called  "  a  county  palatine,"  as  where  jura  regalia  had  been  granted  to^  an  en- 
tire pre-existing  county.  In  Pigge  v.  Gardner,  1  Lev.  208,  the  court  of  JEUy  was 
holaen  to  be  a  court  of  superior  jurisdiction,  and  to  have  cognizance  of  all  trans- 
itory actions,  though  notarising  within  the  jurisdiction  ;  which  cannot  be  said 
of  any  inferior  court ;  and  it  is  put  on  the  same  footing  with  that  of  Durham 
in  Peacock  v.  Bell,  1  Sid.  330.  1  Saund.  73.  Till  within  these  thirty  years 
fines  w^ere  levied  and  recoveries  suffered  in  the  court  of  Ely  of  all  lands  lying 
within  the  isle  ;  though  since  then,  from  the  ready  communication  with  the 
metropolis,  it  has  been  found  more  convenient  to  do  that  business  in  the  court 
of  Common  Pleas.  In  Gunter  v.  Gunter,  Godb.  380,  the  Court  say,  *'  The 
writ  of  error  to  remove  the  record  out  of  the  court  of  Ely  is  directed  justiciar 
rio  nastro,  which  proves  that  this  Court  takes  notice  of  him  as  the  king's  jus- 
tice." And  Whitelock,  J.  observed,  that  it  was  since  the  stat.  27  Hen.  8.  that 
it  was  directed  justiciario  nostro  de  Ely  ;  for  before  it  was  justiciario  episcopi. 
That  shews  that  EUy  was  a  franchise  regulated  by  that  statute.  Since  that 
statute  the  justices  of  Lanc€uter,  Durham,  and  Ely  sic  by  the  same  commis- 
sions, viz.  by  commissions  of  oyer  and  terminer,  and  gaol  delivery,  and  of 
the  peace,  verbatim  the  same,  under  the  great  seal  of  England  ;  the  chancellor 
of  tne  duchy  granting  the  patent  to  hold  pleas  at  Lancaster,  and  the  Bishop 
of  Ely  at  E^y  ;  but  the  king  grants  that  patent  at  Durham.  The  patents  are 
ail  to  the  same  efiect.  It  seems  then  to  follow,  that  the  chief  bailifi*  of  Ely  is 
an  ofiicer  having  the  same  functions  as  a  sheriff  of  a  count}^  palatine  :  and  by 
the  stat.  27  Hen.  8.  c.  24.  s.  14.  all  statutes  against  sheriffs,  &c.  for  due  exe* 
cution  of  process,  &c.  shall  be  extended  to.  all  stewards  and  bailifis  of  liberties 
and  franchises  having  returns  of  writs,  &c.  with  a  proviso  (s.  15.)  that  the  latter 
may  hold  their  offices  above  one  year.     This  can  only  apply  to  liberties,  &c. 

(a)  Com.  Brit.  Eng.  edit.  492. 

{V)  This  wu  a  temporary  act,  gi?en  at  length  in  EasteVs  edition  of  the  Statatei,  but  not 
in  Ruiadngton's, 
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having  yura  regalia^  and  which  were  the  subject  of  that  statute,  of  which  Ely 
w  the  only  one  now  remaining.  By  this  clause  the  Bishop  of  My  appoints 
his  chief  bailiff  for  life  the  same  as  the  Bishop  of  Durham  appoints  his  sheriff 
for  life.  The  chief  bailiff  acts  in  ail  respects  within  the  isle,  and  has  the  same 
precedence  as  the  sheriff  within  a  county.  [Lord  EUenborough.  The  bailifft 
qtuMul  the  bishop,roay  be  the  same  kind  of  an  officer  as  the  sheriff  is  to  this  court; 
but  there  is  no  pretence  to  say  that  he  is  the  officer  of  this  court.  Lautrence^  J. 
The  14th  section  of  the  stat.  27  H.  8.  c.  24,  only  imposes  on  the  ministers 
of  the  courts  therein  referred  to,  when  acting  in  execution  of  the  process  of 
those  courts,  all  the  duties  which  are  imposed  on  sberiiis  and  officers  of  the 
superior  courts,  when  acting  in  the  execution  of  our  process.]  The  stat.  14 
Eliz.  c.  13,  for  dissolving  the  franchise  of  Hexamshire^  provided  that  th^ 
sheriff  oC  Northumberland  should  execute  process,  &;c.  in  that  part  the  same 
as  in  other  parts  of  the  county  ;  which  shews  that  he  could  not  have  done 
so  before.  No  private  bailiff  can  have  such  a  writ  directed  to  him.  In  a 
private  franchise  the  process  of  the  court  always  begins  with  the  name  of 
the  steward  or  judge,  and  is  a  precept  from  him  to  the  officer ;  but  the  writa 
sued  out  from  the  office  at  My  are  in  the  name  of  the  king,  as  required  by 
the  statute  of  Hen.  8 ;  like  those  for  Lancaster  and  Durham  ;  and  except  in 
the  tote  they  are  the  same  as  those  sued  out  from  the  courts  at  WeHminster* 
The  first  time  that  the  courts  at  Wesiminder  appear  to  have  exercised  a  con- 
current jurisdiction  with  the  court  at  Ely  in  local  matters,  was  in  2  W.  &  M. 
Gotten  V.  Johnson,  1  Salk.  183,  which  was  ejectment  for  lands  in  the  isle  ; 
and  after  not  guilty  pleaded,  a  suggestion  was  entered,  quod  nuUus  justicia- 
rius  vel  minister  regis  insulam  illam  ingredi  potest  ad  aliquam  jurat :  extra,: 
dec.  and  so  prayed  a  venire  to  the  next  vill  in  the  county  of  Cambridge^ 
which  was  granted.  In  4  Inst.  220,  it  is  said,  *'  Nullus  justiciarius  vel  min- 
ister regis  ingredi  potest  ad  aliquod  officium  exercendum."  And  this  is  the 
uniform  language  in  some  charter  or  record  in  every  reign  for  some  centu- 
ries :  all  which  is  irreconcil cable  with  the  claim  of  the  sheriff  of  Cambridge 
to  enter  the  isle  to  serve  his  mandate  ;  or  if  nullum  responsum  were  given 
to  it,  that  he  should  enter  afterwards  by  a  non-omittas.  It  appears  from 
another  reporter,  Carth.  109,  that  after  the  cause  of  Gotten  v.  Johnson  had 
been  tried  at  Cambridge,  ii  was  moved  to  arrest  the  judgment  on  the  ground 
of  a  mis-trial.  It  was  however  denied,  because  though  the  bishop  might  de- 
mand cognizance  of  the  cause,  the  defendant  could  not  plead  to  the  jurisdic- 
tion :  the  Court  adding  that  Ely  was  not  a  county  palatine,  but  only  a  royal 
franchise,  like  the  cinque  ports.  The  accuracy,  however,  of  the  similitude 
throughout  may  be  doubted  ;  for  Lord  Coke  says,  4  Inst.  222,  that  the  cinque 
ports  have  not  jura  regalia ;  which  E^y  undoubtedly  has.  But  even  with 
respect  to  the  cinque  ports,  the  same  author  says,  lb.  223,  and  2  Inst.  557,  that 
writs  shall  be  delivered  to  the  constable  of  Dover  castle,  of  such  things  whereof 
he  and  the  lord  warden  have  jurisdiction.  It  appears,  then,  that  the  sheriff  of 
Kent  cannot  send  his  mandate  into  the  cinque  ports,  a  jurisdiction  acknowledged 
to  be  inferior  to  that  of  My.  The  freeholders  of  the  isle  have  indeed  the  privi- 
lege of  voting  for  members  of  the  county,  but  by  an  award  made  in  the  28  Hen. 
8,  between  them  and  the  county,  which  was  afterwards  confirmed  in  parlia- 
ment, they  were  exempted  from  contributing  to  the  wages  of  the  knights  of  the 
shire,  on  payment  of  200/.  The  record  of  this  is  amongst  the  muniments  at 
My,  The  isle  still  has  a  separate  county  or  isle  rate,  and  a  separate  commis- 
sion of  the  peace ;  and  the  judgments  of  the  isle  sessions,  as  at  the  assizes,  must 
be  executed  by  the  chief  bail^  of  the  isle,  and  not  as  in  case  of  private  fran- 
chises by  the  sheriff  of  the  county.  Even  where  the  chief  bailiff  has  arrested 
any  by  virtue  of  a  mandate  from  the  sheriff  of  Cambridgeshire,  the  debtor  is 
not  carried  to  the  county  gaol,  but  to  the  gaol  of  the  isle,  and  the  chief  bailiff 
only  is  answerable  for  his  escape.  So  if  he  lievy  the  debt  under  a  mandate, 
he  keeps  the  money  and  pays  it  over  to  the  plaintiff  in  the  cause  ;  and  it  is 
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precisely  the  same  to  Kiin,  both  in  respect  to  his  fees  and  liability,  whether  he 
execute  the  sheriff's  mandate  or  the  writ  itself:  though  the  party  is  benefitted 
in  the  latter  case  by  saving  the  additional  fee  that  the  sherin*  would  have 
charged  if  the  writ  had  gone  through  his  hands.  [To  a  question  from  Lord 
JSUenborpugh  whether  he  could  produce  any  instances  of  comiiion  process  out 
of  the  superior  courts  directed  to  the  bailiflfof  Ely;  he  answered,  that  there 
were  several  instances  within  the  last  15  years.  But  the  Court  signified  that 
no  stress  could  be  laid  upon  so  modem  a  practice.]  But  supposing  the  chief 
bailifi*  bound  to  execute  process  under  the  sheriflPs  mandate,  it  will  not  follow 
that  the  officer  to  whom  theprocess  has  been  directed  in  this  instance  is  not 
justified  in  executing  it.  Tne  action  should  have  been  brought,  if  at  all, 
against  the  party  or  attorney  who  sued  out  the  writ,  and  not  against  the  of- 
ficer who  exeQUted  it ;  as  appears  in  PhUlipi  v.  Birouy  1  Stra.  609 :  and 
there  are  many  other  cases  to  shew  that  though  the  writ  may  be  irregular, 
erroneous,  or  void,  still  the  sheriff  is  protected.  [Lord  EUenhorough.  No 
doubt  that  is  so  in  the  case  of  sherifis  who  are  the  known  ofiicers  of  the  court 
bound  to  execute  its  process :  but  can  any  authority  be  shewn  extending  the 
same  protection  to  bailiffs,  or  other  officers  of  inferior  jurisdiction,  to  whom 
such  process  has  been  erroneously  directed,  and  such  as  they  have  not  been 
used  to  execute?]  The  last-mentioned  case  names  o^r#  generally]  the 
others  were  cases  of  sherilSs^f  counties  palatine. 

Lord  Ellenborouoh,  Ch.  J.  It  would  have  been  mors  satisfactory  to  have 
shewn  any  case  where  a  writ  directed  improperly  to  an  ofileer  not  accustom* 
ed  to  receive  such,  and  which  would  have  been  quashed  on  motion,  quia  tm- 
previde  emanavit,  was  yet  holden  to  justify  the  officer  #ho  took  upon  him 'to 
execute  it.  The  bailifi'^may  be  the  proper  officer  of  the  bishop  of  Ely,  and  his 
court ;  but  as  far  as  respects  the  process  of  this  Court,  the  bailiff  of  the  fran- 
chise of  Ely  is  no  more  than  the  special  bailiff  of  the  sheriff.  We  may  feel 
a  little  difiSculty  in  being  obliged  to  decide  as  we  must  in  this  case,  on  ac- 
count of  the  process  having  issued  out  of  this  court  directed  to  the  bailiff,  for 
the  execution  of  which  he  is  now  sued :  but  as  it  so  issued  out  of  the  com- 
mon course  and  practice  of  the  court,  it  was  his  duty  to  have  applied  here  to 
have  the  writ  quashed  quia  improtide  emanavit :  instead  of  wnich,  lured  as 
it  seems  by  the  expectation  of  receiving  his  fees  of  office  on  a  very  large  sum, 
be  uudertook  to  execute  the  process  out  of  the  course  of  his  duty,  and  now  at- 
tempts to  justify  himself  as  the  immediate  officer  of  the  court.  But  all  the 
authorities  (drawn  together  in  2  Inst.  41,  and  other  places)  (a)  shew,  that  the 
sheriff  is  the  immediate  and  proper  officer  of  this  court,  known  to  be  such, 
and  responsible  accordingly.  Public  convenience  requires  that  there  should 
be  known  responsible  persons  answeraUe  to  the  Court  for  the  due  execution  of 
its  process,  and  to  whom  alone  it  ought  in  the  first  instance  to  be  directed : 
these  are  generally  speaking  the  sherifis  of  counties  (not  being  counties  pala- 
tine), or  if  the  sheriff  be  a  party  interested,  then  it  issues  to  me  coroner,  and 
if  he  also  be  interested,  to  elisors.  In  all  cases  of  ordinary  process  issuing 
out  cf  the  superior  courts  of  Westminsier,  the  writ  is  to  be  directed  to  the 
sheriff  of  the  county  into  which  it  issues,  whose  known  and  sworn  duty  it  is 
to  execute  it  Then  how  can  we  overturn  the  whole  practice  and  principle  of 
the  law  by  sanctioning  the  issuing  of  this  writ  to  the  bailiff  of  this  fanchise  of 
Ely,  upon  no  other  foundation  than  a  practice  of  fifteen  years,  the  very  nam- 
ing of  which  repudiates  the  right  it  assumes  to  support.  It  may  as  well  be 
contended  that  m  all  cases  we  may  direct  our  process  to  bailifis-errant,  and 
that  they  would  be  justified  in  acting  by  our  command.  But  this  would  be  a 
dangerous  and  unwarrantable  alteration  of  the  law,  and  cannot  be  maintained 
either  on  precedent  or  principle.  On  the  other  hand,  however,  as  to  the  dis- 
tinction attempted  to  be  set  up  by  the  plaintiff's  counsel  between  a  justifica- 

(a)  Vide  ib.  452,  Plowd.  74, 6,  and  Tidd's  PrBC  S3, 655. 
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tTon  nnder  process  in  execution  by  the  proper  officer,  and  by  one  coming  in 
aid  of  him,  by  his  request,  that  the  latter  is  bound  to  set  out  the  judgement  in 
his  justification,  as  well  as  the  writ ;  I  roust  observe,  that  if  such  an  one  is  to 
be  responsible  for  the  validity  of  the  judgment,  the  sheriff  will  in  every  case 
be  obliged  to  give  an  indemnity  before  he  can  get  any  person  to  act  in  his  as- 
sistance ;  a  distinction  which  must  cause  no  little  inconvenience  and  impedi* 
metit  to  the  coarse  of  justice,  and  such  as  I  am  sure  in  my  experience  of 
pleading  I  have  never  known ;  and  certainly  it  seems  to  be  against  all  prin- 
ciple, 

Grose,  J.  declared  himself  of  the  same  opinion.  v 

Lawrence,  J.  It  would  have  been  material  to  the  defendant's  justificatioa 
if  he  could  have  shewn  a  practice  as  far  back  as  that  of  the  cinque  ports,  for 
this  Court  to  direct  its  ordinary  process  to  the  bailiff  of  Ely  ;  but  a  practice  6f 
fifteen  years  only  amounts  to  nothing.  There  may  be  privileges  belonging 
to  the  franchise  of  the  isle  of  Ely,  which  are  not  to  be  found  in  other  cases ; 
but  none  of  these  which  have  been  shewn  apply  to  the  point  in  judgment 
before  the  Court.  If  it  had  been  shewn  that  the  sheriff  of  the  cottnty  of  Camt 
Mdge  had' no  jurisdiction  within  the  isle,  by  virtue  of  the  statute  of  Hen.  8, 
it  would  have  been  to  the. purpose.  But  that  statute  only  enforces  the  same 
duties  on  the  officers  of  peculiar  jurisdictions  in  respect  of  their  own  courts, 
which  were  imposed  upon  sheriffs  in  general.  But  it  does  not  follow,  that 
because  the  sheriff  of  the  county  has  no  concern  in  executing  the  process  of 
the  Court  in  Ely^  therefore  he  cannot  execute  the  process  of  mis  Court  there, 
by  issuing  his  mandate  to  the  bailiff  of  the  franchise.  It  is  of  great  advan- 
tage to  the  kingdom  in  general  that  there  should  be  certain  known  and  res- 
ponsible officers  to  whom  the  process  of  the  superior  courts  at  iVesiminsier  ia 
10  be  directed :  but  that  advantage  would  be  destroyed  if  we  were  to  admit  of 
the  innovation  now  attempted :  for  by  the  same  rule  we  might  in  all  cases  di- 
rect our  process  in  the  first  instance  to  the  bailiffs  of  franchises  having  the 
ultimate  execution  of  process,  instead  of  to  the  sheriffs. 

Le  Blanc,  J.  The  baiiliff  of  the  isle  of  Ely  will  ultimately  have  the  exe- 
cution of  the  process  in  the  cause ;  and  therefore  I  should  have  been  satisfied 
if  any  precedents  had  been  found  which  would  have  warranted  the  directing 
it  to  him  in  the  first  instance ;  but  we  can  only  look  to  the  sheriff  as  our  oN 
ficer  to  execute  the  process  of  this  Court ;  and  if  the  tlefendant  has  involved 
himself  in  any  difficulty  by  executing  our  process  directed  immediately  to 
him,  it  is  by  his  own  improper  act  in  doing  that  which  he  must  have  known 
was  out  of  the  course  of  his  duty :  or  at  least,  if  he  had  any  doubt,  he  should 
have  first  applied  to  this  Court  to  be  satisfied  whether  the  process  were  pro- 
perly directed  to  him.  The  Court  can  only  look  in  these  cases  to  the  known 
officer  of  the  law,  who  is  the  sheriff.  And  if  we  could  vary  the  direction  of 
process  in  one  instance,  I  do  not  see  why  we  should  not  do  so  in  other  cases 
of  the  like  sort.  Such  a  practice  would  take  from  the  known  officers  of  the 
court  that  resposibility  whjch  the  law  imposes  on  them,  and  which  it  is  most 
material  to  the  public  should  be  preserved.  Judgment  for  the  plaintiff. 


Saunderson  and  Another  v.  Hudson. 

3  East,  144.    Nov.  23, 1808. 

In  declarin|^  actiDtt  w9.  upon  a  joint  contract  by  ^.  and  B.  if  ia  not  enoaeh  to  allegv  tlial  £• 
was  in  mtA  manner  outlawed^  withoat  adding  that  he  waa  ontlawedm  thmt  smi. 

THIS  was  an  action  by  the  plaintiffs,  as  payees  of  a  bill  of  exchange, 
against  the  defendant,  as  one  of  the  acceptors,  and  on  the  money  counts ;  in 
which  the  declaration  charged,  that  J.  Hudson  was  attached  to  answer  the 
platntifTs,  &c.     For  that  whereas  the  plaintiffs,  the  defendant,  one  /•  S.  and 
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one  X  jD.  L.  (wbich  said  /.  S.  and  J.  D.  L.  have  been  in  due  manner  mtlmd' 
ed  in  ibe  gaid  court  ofnur  said  Lord  the  King ^  before  the  King  hinuelf^  and 
still  arct  remain,  and  continue  outlawed) ,  one  B.  C,  and  one  D,  B.  at  the 
several  days,  &c.  after-mentioned,  were  persons  residing,  trading  and  using- 
commerce,  to  wit,  the  said  plaintiff  and  the  said  defendant,  and  the  said  /.  S. 
and  J.  D.  L.  {who  haife  been  and  are  so  outlawed  as  aforesaid)  at  London^  ice* 
and  the  said  B.  C.  and  D.  B.  at  Oporto  in  Portugal,  &c.  and  heing  so  sev- 
erally resident,  &c.  the  said  B.  C.  and  D.  B.  on,  &c.  at,  dec.  made  their  cer- 
tain hill  of  exchange,  &c.  and  then  and  there  directed  the  same  to  the  said  de^ 
fendant  and  the  said  J,  S,  and  J.  X).  L.  who  have  been^  and  are  so  outlawed  as 
aforesaid,  by  which  said  bill  they  the  said  B,  C,  and  D.  B,  requested  the 
said  defendant  and  the  said  J.  S.  and  J,  D,  L.  who,  &c.  at  nine  .months  date, 
to  pay  that,  &c.  to  the  order  of  the  plaintiffs,  &c.  and  so  it  proceeded  in  the 
common  form. 

To  this  there  was  a  demurrer,  assigning  for  special  cause,  that  it  is  not  al- 
ledged  or  shewn  by  the  declaration  that  the  said  J,  S*  and  J,  1).  L,  have 
been  or  are  outlawed  upon  the  writ  sued  out  against  the  said  defendant  in 
this  suit,  or  upon  any  writ  sued  out  against  the  said  defendant  jointly  with 
the  said'  J*  S.  and  the  said  J.  D.  L,:  or  that  the  9aid  J.  S,  and  J.  D.  L. 
have  been  outlawed  on  any  writ  issued  at  the  suit  of  the  said  plaintiffs,  &c. 
On  which  there  was  joinder  in  demurrer. 

Gaselee  was  to  have  argued  in  support  of  the  demurrer ;  but  the  Court  cal- 
led on 

.  Espinasse,  contra,  to  support  the  declaration ;  who  cited  Co.  Lit*  352  b.{a) 
upon  estoppels ;  that  where  the  record  of  the  estoppel  doth  run  to  the  disa- 
bility of  the  person,  there  all  strangers  shall  take  the  benefit  of  that  record ; 
as  outlawry,  &c.  and  referred  to  a  precedent  .in  Lill.  Entr.  like  the  present. 
But 

The  Court  said,  that  the  passage  in  Co.  Lit.  related  only  to  an  outlawed 
plaintiff;  and  intimated  that  instead  of  pursuing  the  argument  it  was  better 
for  the  plaintiff  to  amend (^)  ;  which  being  acceded  to, 

>  Leave  was  given  to  amend  on 

payment  of  costs* 


Maude  t).  Jowett. 

3  East,  145.    Nov.  a4th,*  1802. 
Time  enlarged  for  bail  to  surrender  a  bankrupt  under  ezainimitioo* 

HEYWOOB,  on  a  former  day,  moved  for  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  time  allowed  for  the  4efendant's  bail  to  surrender  him 
should  not  be  enlarged  till  the  first  day  of  next  term,  and  in  the  mean  time 
proceedings  be  stayed.  This  was  grounded  upon  an  affidavit  stating  that  the 
plaintiff  had  obtained  a  verdict  for  118/.  at  the  last  assizes  for  York,  upon 
which  he  was  now  entitled  to  enter  up  final  judgment,^nd  that  the  defendant's 
bail  were  boundshortly  to  surrender  him  or  forfeit  their  recognizance.  That 
a  commission  of  bankrupt  had  lately  issued  against  the  defendant :  under 
which  the  first  and  second  silting  of  the  commissioners  were  on  the  1st  and 
2d  of  Nove?nber  instant,  and  the  last  sitting  was  fixed  for  the  4th  of  Decem- 
ber next,  when  the  bankrupt  was  required  to  finish  his  examination.  That 
the  commissioners  resided  at  Wakefield;  and  in  case  the  bankrupt  was  sur- 

(a)  And  vide  ib.  128  6.  **  If  a  man  be  outlawed  at  the  auit  of  one  man,  all  men  ahall  take 
aavantasre  of  thig  personal  dieabilitv  " 

(6)  Vide  Gvy  y.  Goftdard,  1  Keb.'642.  and  1  5id.  173.  Sftepherd  v.  BaiUi^,  6  Term  Rep. 
S37>    Hastings  v.  Blake,  Noy  1.     GriJUh-9.  MiddleUni,  Cro.  Jac.  425.  Brownl.  Red.  197. 
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rendered  wiihin  the  ordinary  time  for  discharging  his  bail,  the  commission* 
ere  would  be  under  the  necessity  of  coming  up  to  Lojidon  in  order  to  .take 
hie  examination  in  the  King's  Bench  Pri3on. 

The  application  being  admitted  to  be  of  a  novel  kind,  the  Court  had  some 
hesitation  at  first  in  granting  a  rule  nisi  ;  but  after  some  consultation  tbis 
was  done.     And  now 

Holrusfdt  who  had,  on  the  former  day,  suggested  the  novelty  of  the  applica* 
tion  as  an  objection  to  it,  shewed  cause  against  the  rule  on  the  same  ground, 
alleging  that  no  similar  instance  could  be  stated.     But 

LA-wmBNCE,  J.  (the  only  Judge  in  court)  thought  it  reasonable  that  the  de« 
fendant  should  be  permitted  to  pass  his  examination  before  he  was  surrender* 
ed  in  discharge  of  his  bail,  as  no  prejudice  could  ensue  therefrom  to  the  plains 
tiff.  But  being  doubtful  of  the  propriety  of  making  the  rule  absolute  in  the 
terms  in  which  it  was  moved  ;  it  was  at  last  ordered  that  the  rule  should  be 
discharged,  upon  the  plaintifT's  undertaking  not*  to  proceed  to  fix  the  bail  be- 
fore the  first  day  of  next  term  (a)  (1). 


Wyatt  V.  The  Marquis  of  Hertford. 

3  East,  147.    Not.  24,  1802. 


If  one  t«ke  the  secnritj  of  the  agent  of  the  principal  with  whom  he  dealt,  nnknowa  to  the 
principal,  and  give  the  a^nt  a  receipt  as  for  the  money  due  from  the  principal,  in  con- 
sequence of  which  the  prmcipal  deals  differently  with  his  agent  on  the  faith  of  such  re- 
ceipt, the  principal  is  discharged,  although  the  security  fail.  AUter^  if  the  principal  do 
not  shew  tnat  be  was  injured  by  means  of  such  false  voucher,  and  the  omission  of  the 
party  to  inform  him  of  the  truth  m  doe  time. 

THIS  was  an  action  for  work  and  labour,  and'  on  other  common  counts. 
The  facts  as  they  appeared  at  the  trial  at  the  sittings  after  last  term,  were, 
that  the  plaintifl!,  who  had  been  employed  to  do  certain  work  for  the  defend- 
ant, after  its  completion,  sent  in  the  amount  of  his  demand  to  Mr.  Hunt  the 
marquis'  steward,  who  thereupon  gave  him  his  own  draft  on  a  banker,  and 
the  plaintifi* gave  him  in  return  a  receipt  for  the  money  on  account  of  the  de- 
fendanL  The  banker  having  refused  payment  of  the  draft,  it  was  returned  to 
Hunt  by  the  plaintiff,  who  accepted  another  draft  from  him  for  the  amount, 
payable  twenty-one  days  after  date,  without  making  any  representation  of  the 
matter  to  the  defendant.  The  second  draft  also  being  refused  payment,  and 
Hunt  becoming  insolvent,  application  was  at  last  made  to  the  defendant,  who 
refused  payment,  on  the  ground  that  Hunt  had  more  than  sufficient  funds  of 
the  defendant's  in  his  hands  at  the  time  to  have  satisfied  the  plaintiff's  de- 
mand, and  had  gone  away  much  in  arrear  to  the  defendant  on  tne  balance  of 
his  accounts ;  and  that  by  the  plaintiff's  having"  accepted  Hunt's  security  for 
the  money  instead  of  applying  to  the  defendant  niraself,  (especially  after  hav- 
ing given  a  receipt  as  for  the  money,  by  which  it  would  appear  to  the  de- 
feodant  in  Hunt's  account  that  the  money  had  been  paid),  and  that  too  after 
the  first  draft  had  been  dishonoured,  be  had  thereby  substituted  Hunt  for  his 
debtor  instead  of  the  defendant,  and  had  discharged  the  latter.  And  Lord 
EUenboroughf  G.  J.  being  of  that  opinion,  a  verdict  passed  for  the  defendant. 
Gibbs,  on  a  former  day,  moved  for  a  new  trial,  admitting  that  the  conclu- 
sion drawn  at  the  trial  might  have  been  true,  if  it  had  appeared  that  the  de- 
fendant had  sustained  any  injury  by  the  want  of  communication  to  him  from 
the  plaintiff  of  the  non-payment  of  Hunt's  draft ;  as  if  it  had  been  shewn  that 
between  the  time  of  the  plaintiff's  giving  his  receipt  and  the  time  of  Hunt's 
absconding  in  the  defendant's  debt,  the  defendant  had  come  to  any  settlement 


s 


[a)  It  does  not  appear  that  the  bail  could  be  fixed  before  that  time. 
^)  VMe  OUndinmg  v.  KoHnsfm,  I  Taon.  200. 
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with  Hunt  upoo  the  supposition  that  the  plaintiff's  demand  had  been  satis* 
fied :  but  no  such  evidence  was  given  ;  and  the  onus  probandi  lay  on  the  de- 
fendant to  shew  how  he  had  been  injured  by  the  plaintiff's  omission.  A  rale 
nisi  was  accordingly  granted :  and  on  this  day,  without  farther  argument. 

Lord  Ellenborough,  Ch.  J.  said,  that  there  must  be  a  new  trial ;  for  on 
revising  his  note  of  the  evidence,  it  did  not  appear  that  the  defendant  was  in 
any  way  prejudiced  by  his  steward  having  given  his  own  security  to  the 
plaintifl[,  and  taken  the  latter's  receipt.  That  if  it  had  appeared  that  the  de« 
lendant  had  in  the  interval  inspected  the  steward's  accounts,  and  had  in  any 
manner  dealt  difierently  with  him  on  the  supposition  that  this  demand  had 
been  satisfied  as  the  receipt  imported,  no  doubt  the  defendant  would  have  been 
discharged ;  for  it  was  clear  that  Hunt  had  sufficient  money  of  the  defend* 
ant's  in  his  hands  to  answer  the  demand. 

Rule  absolute. 


Doe  V.  Darhton. 

3  East,  149.    Nov.  25,  1802. 

A  jndgment  recovered  by  ./?.  against  B.  and  C.  will  not  be  set  off,  on  application  to  the 
general  jacisdiction  of  the  court  against  another  judgment  reoo?erpd  against  ^.  by  the  as* 
■iffoees  of  B.  under  an  insolvent  debtors'  act,  the  interest  of  third  persons  intervening. 
Woo  have  peculiar  (rusts  bj  the  statute. 

IN  Hilary  teirm  1800,  the  present  defendant  commenced  an  action  in  this 
court  against  Jdhn  and  Thomas  Steely  for  money  paid  to  their  use,  to 
which  action  John  Steel  pleaded  the  general  issue,  and  his  discharge  under 
the  insolvent  debtors'  act  of  the  37  Geo.  3,  c.  113,  and  Thomas  Steel 
pleaded  the  general  issue  only;  and  a  verdict  was  found  for  Darnton,  the 
then  plaiiitiflf  and  judgment  obtained  for  565Z.  10^.  which  (with  the  in- 
terest thereon  to  this  time  571.  lis,)  amounted  to  623Z.  I5.  After  which  an 
ejectment  upon  the  demise  of  John  Steel  was  brought  by  his  assignees  under 
the  said  Insolvent  debtors'  act  to  recover  the  .possession  of  certain  premises 
belonging  to  John  Steel,  of  which  possession  had  been  obtained  by  Darntony 
under  an  agreement  between  him  and  the  assignees  under  a  commission  of 
bankrupt  issued  against  John  Steel;  in  which  ejectment  the  lessor  of  the 
plaintiff  recovered  :  and  this  was  followed  np  by  the  present  action  for  mesne 
profits,  in  which  the  plaintiff  recovered  judgment  for  1047Z.  Whereupon  a 
rule  was  obtained,  on  a  former  day,  calling  upon  John  and  Thomas  Steel  to 
•hew  cause  why  upon  payment  into  court  of  423/.  195.  (the  balance  of  the 
two  adverse  demands)  the  defendant  should  not  be  at  liberty  to  set  off  the 
judgment  obtained  against  them  by  the  defendant  against  that  obtained  by 
the  plaintiff  on  behalf  of  the  assignees  of  John  Steel  against  the  defendant, 
and  for  staying  proceedings,  &c.  Notice  of  which  rule  was  directed  to  be 
served  on  the  plaintiff's  attorney^ 

Garroto  ana  Marryat  now  opposed  the  rule,  upon  the  short  ground  that 
as  there  was  no  reciprocity  or  mutuality  in  the  demands,  the  Court  would 
not  do  that  in  a  summary  way  which  could  not  have  been  done  by  a  plea  or  no- 
tice of  set-off  in  any  form  of  action  :  the  defendant's  demand  being  against  two, 
which  he  wished  to  set  off  against  a  demand  by  the  assignees  of  one  of  them. 

GUes,  in  support  of  the  rule,  relied  on  the  case  of  Mitchell  v.  Oldjield,  4 
Term  Rep.  123,  where  a  judgment  recovered  by  C.  against  A.  and  B.  was 
set  off  against  one  recovered  by  A,  against  C. ;  not  as  falling  within  the 
statutes  of  set-off,  but  by  the  general  jurisdiction  of  the  Court  in  such  matters. 
And  though  he  admitted  that  this  was  not  a  mutual  credit,  otherwise  it  might 
have  been  set  off  under  the  57th  section  of  the  insolvent  debtors*  act/ yet  it 
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came  equally  within  the  equitable  jurisdiction  of  the  Court  as  in  the  case 
cited.     But 

The  Court  observed,  that  in  the  case  cited  no  insolvency  had  intervened,  so 
as  to  introduce  the  claims  of  third  persons  :  and  ihey  thought  that  when  the 
legislature  had  made  the  assignees  trustees  for  certain  purposes  it  was  not 
competent  for  them  to  carve  out  of  the  estate  other  interests  than  those  for 
which  it  was  so  bestowed.  And  hor^  Ellenboraugh,  C.  J.  expressed  a  strong 
disinclioation  to  extend  the  power  of  setting  off  debt?  on  general  grounds  of 
equity  beyond  the  line  which  the  legislature  had  thought  proper  to  mark  out. 

Rule  discharged* 


The  King  v.  The  Justices  of  Staffordshire. 

3  East,  151.    Nov.  26,  1802. 

Bj  s.  19,  of  itst.  13  Geo.  3,  c.  78,  where  an  order  of  jastices  bus  been  made  for  atopping  up 
a  road,  an  appeal  ia  given  to  **  the  party  erieved  by  any  such  order  or  proceeding  tU  th€ 
next  Qjuarter  Sessions  after  such  order  made  or  proceedings  had^"  Ac.  held  that  the  appeal 
must  be  made  to  the  Quarter  Seftsiona  next  afler  the  order  madcy  without  relereoce  to  any 
notice  received  by  the  appellant  of  such  ordet, 

TWO  justices,  on  the  2d  of  December  1800,  made  an  order  under  the  stat 
13  Geo.  3,  c.  78,  for  turniog  part  of  a  highway  in  the  liberty  of  Bilstan,  in  the 
hundred  of  Lisdon^  in  the  county  of  Stafford.  No  appeal  to  the  Quarter 
Sessions  was  lodged  till  the  Easter  Sessions,  29th  April  1802,  when  it  was 
adjourned  by  the  Court  for  want  of  sufficient  notice  having  been  given  before. 
At  the  Sessions  following,  on  the  15th  of  July^  the  Court  discharged  the  or- 
der made  at  the  former  sessions  for  entering  and  adjourning  the  appeal,  on 
the  ground  of  the  appeal  having  been  preferred  too  late,  according  to  the 
case  of  The  King  against  The  Justices  of  Pembrokeshire  (a).  It  was  there- 
upon moved  on  a  former  day,  and  a  rule  obtained  for  the  defendants  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue  commanding  them,  at  the 
next  general  Quarter  Sessions  of  the  Peace  holden  for  the  said  county,  to 
receive  the  appeal  and  enter  continuances  as  from  the  sessions  when  it  was 
first  lodged,  and  to  proceed  upon,  hear,  and  determine  the  same.  This  was 
founded  on  affidavits  stating  the  facts  before  mentioned  ;  by  which  it  also  ap- 
peared, that  the  only  evidence  that  any  of  the  appellants  had  had  notice  of 
the  stopping  up  of  the  road  was  that  one  of  them,  having  about  14  days  be- 
fore last  Easier  sessions  received  intelligence  that  the  road  had  in  fact  been 
stopped  up,  had  applied  to  know  the  reason  of  it  to  Mr.  Lojpdale's  agent  (the 
person  by  whose  directions  it  was  so  stopped),  when  he  was  informed  that 
Mr.  Loxdaleyfh%  in  London;  but  no  notice  was  even  then  given  that  the 
old  road  had  been  stopped  by  an  order  of  magistrates,  and  ^uch  information 
was  not  formally  given  till  the  26th  of  April  1802,  three  days  before  the  ap- 
peal was  lodged.  The  affidavits  further  stated  the  grievance  to  the  apellants 
from  the  stopping  up  of  the  old  road,  which  increased  their  distance  a  third 
of  a  mile  from  a  certain  town  in  the  neighbourhood. 
Clifford  was  to  have  shewn  cause  against  the  rule  :  but 
The  Go«r<  called  on  the  counsel  in  support  of  it  to  shew  how  this  case  was 
distinguishable  from  that  of  The  iCin^  against  The  Justices  of  Pembrokeshire. 
Gihbs,  Touehet,  and  Ryder  shortly  urged  the  same  arguments  which  had 
heeti  adduced  in  that  case  in  support  of  the  rule  for  the  mandamus  ;  stating 
that  the  appeal  clause,  s.  19.(^)  of  the  stat.  13  Geo.  3.  c.  78,  would  be  wholly 
nugatory,  unless  it  were  construed  to  give  the  appeal  to  the  party  grieved  at 
thenext  sessions  after  notice  of  the  order ;  the  order  itself  not  being  a  matter 

(•)  AnUy  2  vol.  213. 

\b)  Vide  ante  2  vol.  217,  where  the  diuse  in  question  is  set  forth. 
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of  publicity.  That  here  there  was  not  even  that  evidence  of  general  notoriety 
of  the  order  having  been  made  which  there  was  in  the  case  referred  to ;  but 
the  parties  grieved  were  wholly  taken  by  surprise :  and  the  appeal  was 
lodged  at  the  very  next  sessions  after  notice  of  the  order  and  of  the  grievance, 
which  was  not  done  in  that  case. 

Lord  Ellenboroug^,  C.  J.  Whatever  hardships  the  parties  grieved  may 
labour  under  in  this  case,  we  can  only  follow  the  directions  of  the  statute, 
which  has  expressly  limited  the  appeal  to  be  made  to  "  the  next  Quarter 
Sessions  after  such  order  **  made  or  proceeding  had,"  &c.  Now  it  is  at* 
tempted  to  substitute  the  words  **  after  Tibtiee  of  such  order  made,"  in  lieu  of 
the  words  in  the  statute  ''  after  such  order  made ;"  but  they  are  difierent 
things,  and  the  legislature  having  made  use  of  the  latter  words,  we  cannot 
say  that  the  appeal  may  be  made  at  the  next  Quarter  Sessions  after  notice  of 
the  order.  It  is  however  a  case  of  great  grievance  and  hardship  where  the 
interests  of  parties  are  thus  invaded  by  an  order  made  behind  their  backs  ; 
and  may  be  a  good  ground  to  apply  to  parliament  for  a  revision  of  the  clause 
of  appeal ;  but  we  cannot  remedy  the  abuse. 

Lawsbnce,  J.  In  the  case  referred  to  we  held  that  the  words  ("  after  such 
order  made)  or  proceeding  had  as  aforesaid,'^  upon  which  latter  words  stress 
was  laid,  meant  something  the  same  as  order  ;  some  proceeding  before  the 
magistrates,  as  that  on  the  writ  of  ad  quod  damnum^  and  not  any  act  done  in 
execution  of  the  order.  The  defect  which  gives  rise  to  the  grievance  com- 
plained of  is  in  the  statute  itself. 

Lb  Blanc,  J.  What  is  now  contended  for  is,  that  the  parties  grieved,  not 
having  received  notice  of  the  order  till  a  short  time  before  last  Easter  Ses- 
sions, were  in  time  to  lodge  their  appeal  at  that  Sessions,  though  the  order 
had  been  made  so  long  before :  but  it  is  impossible  that  can  be  the  meaning 
of  the  act ;  for  in  the  case  of  a  public  highway,  all  the  King's  subjects  may 
be  said  to  be  interested,  and  to  nave  a  right  to  appeal  against  an  order  for 
stopping  it  up ;  and  therefore  if  the  right  of  appeal  were  to  depend  on  per- 
sonal notice  of  the  order  to  the  appellant,  there  never  would  be  an  end  of  the 
time  for  appealing ;  though  it  is  clear  that  the  Legislature  meant  that  at  a 
certain  period  the  question  should  be  at  rest. 

Per  Curiam^  Rule  discharged. 


Bouhet  V.  Kittoe. 

3  Eut,  154.     Nov.  26, 1802. 


A  foreigner,  whose  general  residence  is  abroad,  and  who  only  landed  here  for  a  lempoiuy 
purpose,  viz.  to  make  an  affidavit  to  hold  the  defendant  to  bail,  may  properlv  describe 
nis  place  of  abode  to  be  in  his  own  country,  and  not  at  the  place  where  the  affidavit  was 
■worn,  within  the  meaning  of  the  rale  of  court.    Mich.  15  Car.  2. 

THE  plaintiff  made  an  affidavit  to  bold  the  defendant  to  bail  for  440Z., 
which  appeared  to  be  sworn  at  Plymouth  on  the  31st  of  August,  1802,  and 
in  which  the  plaintiflf  described  himself  as  Lovis  Bouhet,  of  VOrieat,  in  the 
deparimeiU  of  Morbien,  wUive  of  St.  Foy,  in  the  department  of  La  Gironde, 
in  the  republic  of  France  ;  on  which 

Lav)es  obtained  a  rule  nisi,  on  a  former  day,  for  discharging  the  defendant 
out  of  custody  on^  filing  common  bail,  for  want  of  a  proper  addition  of  the 
plaintiff  in  this  country.  The  rule  of  court,  Mich.  15  Car.  2,  requiring  the 
addition  of  the  party  making  an  affidavit,  which  was  recognized  in  Jarreit  v. 
J)illon{a),  requires  in  general  terms  '*  the  true  place  of  abode  and  true  addi* 
tion"  of  the  deponent ;  but  as  the  reason  of  it  was  to  enable  the  defendant  to 

-  -I -^ 

(a)  ^nUf  1  vol.  18. 
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discorer  who  the  plaintiflf  was,  and  where  was  his  place  of  abode,  that  would 
be  defeated,  if  it  were  sufficient  for  the  party  making  the  affidavit,  who  must 
be  in  this  country  at  the  time,  to  gire  his  foreign  place  of  residence ;  and 
here  it  appears  that  thS  plaintiff  was  at  Plymouth  when  the  affidavit  was 
sworn,  and  could  therefore  have  given  a  more  certain  description  of  himself 
conformable  to  the  truth. 

Gii^  and  Dampier  shewed  cause  a  few  days  ago,  and  insisted  on  the  pro- 
priety of  the  plaintiff's  description  of  his  place  of  abode,  which  was  at  the 
phice  stated  in  his  affidavit,  having  merely  landed  at  Plymouth  for  the  pur- 
pose of  making  the  affidavit ;  and  therefore  that  could  no  more  be  said  to  be 
his  place  of  abode  than  a  place  on  the  road  through  which  a  person  accident- 
ally passes  in  travelling.  They  itisisted,  that  this  manner  of  description  was 
not  only  more  consonant  to  truth  and  the  real  meaning  of  the  rule,  but  war- 
ranted by  the  common  practice  in  similar  cases. 

The  Court  vrefe  at  first  of  opinion  that  the  description  was  not  sufficient 
within  the  meaning  of  the  rule  of  court ;  considering  that  as  the  affidavit  ap- 
peared to  be  sworn  at  Plymouth,  the  plaintiff  might  have  had  a  temporary 
residence  there,  sufficient  to  warrant  a  description  of  his  place  of  abode  in 
this  country :  but  they  afterwards  desired  that  the  case  might  stand  over  for 
farther  consideration  ;  and  on  its  being  mentioned  again  on  this  day ;  and 
the  fact  not  beincf  disputed  that  the  plaintiff  had  no  domicile  at  Plymouth^ 
bat  only  landed  mere  for  a  temporary  purpose,  they 

Discharged  the  Rule. 


Taylor  v.  Phillips. 

3  East,  155.    Nov.  26, 1803. 

Tbe  teTviee  of  procen  on  «  Sunday  is  absolutely  Toid  by  the  atat.  29  Car.  2.  c.  7.  a.  6,  and 
cannot  be  made  good  by  any  aubaequent  waiver  of  the  defendant,  by  hia  not  objecting 
till  afler  a  role  to  plead  given. 

BARROW  ohiBdued  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
proceedings  should  not  be  set  aside  for  irregularity,  with  the  costs  of  the  ap* 
plication,  &c. ;  grounded  on  an  affidavit  that  the  defendant  was  served  with 
the  copy  of  a  latitat  on  a  Sunday,  the  13th  of  June  last;  and  he  relied  od 
the  Stat.  29  Car.  2.  c.  7.  s.  6.  which  prohibits  the  service  or  execution  of  any 
civil  process  on  the  Lord's  day,  and  directs  "  that  the  service  of  every  sucb 
**  writ  shall  be  void  to  all  intents  and  purposes  ;^*  and  referred  to  M'lleham 
▼.  Smith,  8  Term  Rep.  86. 

Marryat  shewed  cause,  on  the  ground  that  the  irregularity  had  beeo 
waived  by  the  defendant.  It  appearing  by  an  affidavit,  Uiat  bail  had  beeD 
filed  according  to  the  statute  on  the  28th  of  July,  and  notice  of  declaration 
served  on  the  7th  of  August,  and  a  rule  to  plead  on  the  6th  of  November  r 
and  that  on  the  15th  of  July,  five  weeks  after  the  service  of  the  writ,  the  de- 
fendant applied  to  the  plaintiff's  attorney  to  settle  the  debt,  and  aAer  that  the 
defendant's  attorney  applied  for  an  account  of  the  debt  and  costs,  which  was 
sent  to  him  ;  and  no  objection  was  then  made  to  the  service  of  the  process^ 
by  which  the  plaintiff  was  encouraged  to  proceed  and  to  incur  additional  ex- 
pence. 

The  Court,  however,  made  the  rule  absolute  for  setting  aside  the  service 
of  the  writ  and  the  subsequent  proceedings,  as  contrary  to  the  statute.     And 

Lord  Ellenborottgh,  Ch.  J.  said,  that  it  was  a  matter  of  public  policy  that 
no  proceedings  of  the  nature  described  in  the  statute  should  be  had  on  a  Svn- 
day  ;  and  therefore  the  regularity  or  irregularity  of  them  could  not  depend 
on  the  assent  of  the  party  afterwards  to  waive  an  objection  to  such  proceed- 
ingSt  which  were  in  themselves  absolutely  avoided  by  the  statute.(I) 

(1)  Vide  Roberts  v.  Manhkouse^  8  East,  547. 
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The  King  v.  George  Marks  and  Others. 

3  £081, 157.    Not.  26, 1802. 

The  unlawful  administering,  by  anj  associated  bodj  of  men,  of  an  oath  to  any  penon  puN 
porting  to  bind  bim  not  to  reveal  or  discover  such  unlawful  combination  or  conspiracy, 
nor  anj  illegal  act  done  by  them,  &c.  is  felony  within  the  stat.  37  Geo.  3.  c.  123,  though 
the  object  of  such  association  were  a  conspiracy,  to  raise  wages  and  make  regulations  m 
a  certain  trade,  and  not  to  stir  up  mutiny  or  sedition.  Though  a  warrant  of  commitment 
for  felony  be  informal,  yet  if  the  corpus  deticii  appear  in  the  dej^itiom  returned  to  the 

.  Court,  they  will  not  bail  but  remand  the  prisoner. 

THE  defendant  Marks  and  four  other  shearmen  were  hrought  up  hy  writs 
of  habeas  corpus  from  the  gaol  of  Devizes  in  the  county  of  WUts  ;  and  the 
warrants  of  commitment  and  the  depositions  taken  hefore  the  committing 
magistrates  were  returned  at  the  same  time.  In  the  warrant  of  commitment 
the  defendant  Marks  was  stated  to  he  "  charged  on  the  bath  of  T.  B.  of 
"  Trowbridge,  cloth-worker,  with  felony,  in  having,  in  or  about  June  last, 
"  been  aiding  and  assisting  aty  and  present  at,  and  consenting  to  the  admin' 
"  istering  or  taking  an  oath  or  engagement  hy  James  May,  of  Trowbridge 
"  aforesaid,  cloth-worker  to  the  said  T.  J5.,  contrary  to  the  statute  in  that  case 
'*  made  and  provided,^^  &cc.  (a)  without  any  other  specification  of  the  offence. 
But  upon  the  depositions  returned,  which  were  very  full,  the  ofllence  was 
slated  with  sufficient  precision,  and  appeared  generally  to  be  this  ;  that  the 
defendants  were  journeymen  shearmen  employed  by  the  clothiers  in  and 
about  the  town  of  Troiobridge  in  Wiltshire,  l*hat  of  late  there  had  been 
disputes  between  the  master  cloth,iers  and  the  journeymen,  concerning  the 
rate  of  their  wages,  and  that  certain  of  the  journeymen  calling  themselves  a 
committee,  (but  by  whom  or  in  what  manner  delegated  did  not  appear,)  of 
whom  the  defendants  were  some,  met  iregularly  once  a  week  in  Trowbridgej 
and  took  upon  them  to  act  as  a  regulating  body  for  the  journeymen  shear- 
men in  that  part  of  the  country  ;  that  persons  went  as  from  the  committee  to 
the  master  clothiers  to  know  their  resolution  respecting  the  wages  ;  and  that 
the  committee  had  lately  required  every  journeyman  shearman  to  take  a  cer- 
tain oath  as  after-mentioned.  The  oath  in  question  was  administered  about 
six  weeks  before  the  depositions  were  taken,  when  T.  J5.,  named  in  the  war- 
rant of  commitment,  was  called  before  the  committee,  of  which  the  defend- 
ants were  members,  who  were  then  sitting  at  a  public  house  in  Trowbridge^ 
when  one  who  acted  as  clerk  to  the  committee  told  him  that  he  must  take  an 
oath,  and  administered  it  to  him  in  these  words,  "  You  shall  be  true  to 
every  journeyman  shearrhan,  aiid  not  to  hurt  any  of  them,  and  you  shall  not 
divulge  any  of  their  secrets,  so  help  you  God."  Immediately  after  which  lie 
had  a  ticket  given  him  by  one  of  the  stewards,  which  he  was  informed  was 
of  the  same  kind  as  was  used  in  shearmen's  clubs  in  Yorkshire,  and  that  if 
he  went  there  it  would  enable  him  to  get  work  :  and  in  order  to  compel  ev- 
ery journeyman  shearman  to  belong  to  the  community,  the  members  of  it  ob- 
jected to  work  with  those  who  had  not  such  tickets. 

On  the  other  hand,  the  facts  of  the  existence  of  any  such  committee,  and 
their  meeting  at  the  public  house  for  the  purposes  stated,  and  the  administer- 
ing of  any  oath  by  them,  were  all  denied  by  the  defendants;  from  whose 
affidavits  it  also  appeared,  that  disputes  had  for  some  time  before  existed  in 
the  trade  relative  to  the  mode  adopted  by  some  masters  of  paying  the  shear- 
men's wages  sometimes  in  goods,  and  those  frequently  damaged ;  (called 

(a)  All  the  other  commitments  were  in  the  same  form,  except  that  of  Janut  May,  in 
which  he  was  stated  to  be  **  charged  on  the  oath  of  T.  B.  of  T.  aforesaid,  shearman,  with 
*<  felony  in  bavin?,  in  or  about  the  month  of  Jvne  last,  unlawfully  administered  an  oath  or 
«( engagement  to  him  the  said  T.  B.  contrary  to  the  statute  in  that  caae  made  and  provided." 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  HI.  89 

paying  truck) :  from  whence  great  inconvenience  and  distress  arose  to  the 
workmen  on  account  of  the  difficulty  of  disposing  of  them,  except  at  a  loss. 
And  that  T.  B,  having  been  censured  by  some  of  the  shearmen  for  having 
received  his  wages  in  that  manner,  he  had  voluntarily  declared  that  he  would 
not  do  so  again,  ^nd  by  way  of  pretended  sanction  had  kissed  a  book  which 
happened  to  be  there. 

The  Court  having  been  moved  to  bail  the  defendants  upon  the  insufficiency 
of  the  warrants  of  commitment, 

G^tt  and  Reade  opposed  the  motion,  on  the  ground  that  however  infor- 
mally the  warrants  of  commitment  were  framed,  the  Court  would  not  bail  the 
defendants,  if  from  the  depositions  returned  by  the  committing  magistrates  it 
appeared  that  they  had  been  guilty  of  an  ofience  amounting  to  felony  within 
the  statute  37  G^o.  3.  c.  123(a).  It  is  true,  that  the  preamble  of  the  atct  only 
recites  certain  mischiefs  which  had  arisen  from  persons  attempting  to  seduce 
soldiers,  sailors,  and  others  from  their  duty  and  allegiance  to  the  king,  and  to 
incite  them  to  mutiny  and  sedition,  to  give  effect  to  which  they  had  imposed 
pretended  oaths  upon  them ;  but  the  enacting  part  goes  much  further,  and 
comprehends  not  only  the  unlawful  administering  of  oaths  for  such  purposes, 
but  also  in  general  terms,  oaths  administered  "  to  obey  the  orders  or  com- 
**  mands  of  tfny  committee  or  body  of  men  not  lawfully  constituted;  or  not  to 
**  inform  or  give  evidence  against  any  associate,  confederate  or  other  person, 
'*  or  not  to  reveal  or  discover  any  unlawful  combination,  &c.  or  any  illegal 
**  act,"  &c.  all  of  which  descriptions  of  offences,  named  in  the  disjunctive 
throughout  the  clause,  fasten  upon  the  defendants  in  this  case.  And  this  en- 
larged construction  is  warranted  by  the  title  itself  of  the  act,  which  is  gen- 
eral against  the  administering  or  taking  of  unlawfiil  oaths.  Here  it  is  clear, 
that  the  oath  charged  to  have  been  administered  was  for  the  illegal  purpose 
of  supporting  a  combination  and  conspiracy  amongst  the  shearmen  at  Trouh 
bridge  in  Wiltshire^  for  raising  their  wages,  and  other  piirposes  connected 
with  the  trade. 

Erskine,  Burrough  and  JehfU,  in  support  of  the  application,  insisted  that 
the  words  of  the  statute  relied  on,  however  large  in  themselves,  must  be  con- 
fined to  the  objects  stated  in  the  preamble,  namely,  the  administering  of  un- 
lawful oaths  for  the  purposes  of  mutiny  or  sedition,  and  could  not  have  been 
intended  to  reach  i  case,  where  it  was  plain  that  the  fact,  if  it  existed  at  all, 
arose  entirely  out  of  a  private  dispute  between  persons  engaged  in  the  same 

(«)  The  act  is  entitled  *^  An  set  for  more  effectually  preventing  the  administering  or 
**  taking  of  unlawful  oaths  *,*'  and  after  reciting  that  "  whereas  divers  wicked  and  evil 
^  disposed  persons  have  of  late  attempted  to  seduce  persons  serving  in  his  majesty's  forces 
**  b^  sea  and  land,  and  others  of  his  majesty's  subjects,  from  their  duty  and  allegiance  to 
**  his  majesty,  and  to  incite  them  to  acts  of  mutiny  and  sedition,  and  have  endeavoured  to 
**  give  efiect  to  their  wicked  and  traitorous  proceedings,  by  imposing  upon  the  persons 
**  whom  they  have  attempted  to  seduce  the  pretended  obligation  of  oaths  unlawfully  ad- 
**  ministered;'*  enacts,**  That  any  person  or  persons  who  shall,  i6  any  manner  or  form 
**  whatsoever,  administer  or  cause  to  be  administered,  or  be  aiding  or  assisting  at,  or  present 
<*  at,  or  consenting  to  the  administering  or  taking  of  any  oath  or  engagement,  purporting  or 
**  intended  to  bind  the  person  taking  the  same  to  engage  in  any  mutinous  or  seditious  pur- 
**  pose ;  or  to  disturb  the  public  peace  ;  or  to  be  of  any  association,  society,  or  confederacy, 
**  formed  for  any  such  purpose ;  or  to  obey  the  orders  or  commands  of  any  committee  or 
**  body  of  men  not  lawfully  constituted,  or  of  any  leader  or  commander,  or  other  person 
**  not  having  anthority  by  law  for  that  purpose  ;  or  not  to  inform  or  give  evidence  against 
**  any  associate,  confederate,  or  other  person  :  or  not  to  reveal  or  discover  any  nnlawfal 
**  combination  or  confederacy  ;  or  not  to  reveal  or  discover  any  illegal  act  done,  or  to  be 
**  done ;  or  not  to  reveal  or  discover  any  illegal  oath  or  engagement  which  may  have  been 
**  administered  or  tendered  to,  or  taken  by,  such  person  or  persons,  or  to  or  by  an^  other  per* 
**  son  or  persons,  or  the  import  of  any  such  oath  or  engagement ;  shall,  on  conviction  there* 


**  of  by  due  course  of  law,  be  adjudlged  guilty  of  felony,  and  may  be  transported  for  any 
**  term  of  years  not  exceeding  seven  years.  And  every  person  who  shall  take  any  such 
"oath  or  engagement,  not  being  compelled  thereto,  shall,  on  conviction  thereof  by  due 


*  course  of  law,  be  adjudged  guilty  of  felony,  and  may  be  transported  for  any  term  of  years 
**  not  exceeding  seven  jean." 
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trade,  and  was  coofined  in  its  object  to  that  alone.  If  the  administering  of  oaths 
for  any  unlawful  purpose  had  been  within  the  contemplation  of  the  legislature 
in  framing  so  penal  a  statute,  it  would  have  been  nugatory  to  have  introdu- 
ced what  is  stated  in-  the  preamble,  and  in  the  first  part  of  the  enacting 
clause :  and  instead  of  specifying  the  particular  objects  there  pointed  at,  they 
would  at  once  have  declared  in  terms  that  the  administering  of  unlawful 
oaths  of  the  nature  described,  for  any  purpose,  should  be  felony.  The  gen- 
eral words  therefore  which  follow  must  be  construed  with  relation  to  the  an- 
tecedent offences,  which  are  confined  in  their  objects  to  mutiny  and  sedition ; 
and  then  all  the  difierent  sorts  of  oaths,  which  are  only  so  many  classes  of  the 
same  offences,  will  have  one  uniform  and  sensible  construction,  tending  to  the 
suppression  of  .mutiny  and  sedition,  endeavoured  to  be  propagated  by  any  of 
the  means  described.  By  the  introduction  of  the  relative  word  such,  which  is 
to  be  found  in  the  former  part  of  the  clause,  into  the  latter  parts,  and  which  the 
sense  requires,  the  whole  will  be  rendered  consistent,  which  otherwise  will 
be  incongruous  ;  for  it  never  could  have  been  intended,  that  the  administer- 
ing of  an  oath  to  be  of  any  association,  should  only  be  felony,  when  such  as- 
sociation was  '* formed  for  any  such  purpose"  t.  e.  of  mutiny  and  sedition, 
as  the  act  describes  it;  and  yet  that  to  administer  an  oath  **  to  obey  the  or- 
"  ders  of  any  committee  or  body  of  men  not  lawfully  constituted,^'  whatever 
the  purpose  might  be,  should  be  felony. 

Lord  Ellemborough,  Ch.  J.     If  I  entertained  any  reasonable   degree  of 
doubt  upon  the  meaning  of  the  act,  I  should  readily  listen  to  this  application  ; 
but  I  cannot  bring  my  mind  to  doubt  but  that  the  facts  disclosed  on  the  whole 
of  the  depositions  charge  the  defendants  with  an  offence  within  the  statute. 
It  certainly  does  appear  from  the  preamble  of  the  act,  as  if  it  were  mainly  di- 
rected against  combinations  for  purposes  of  mutiny  and  sedition  ;  but  there 
are  words  sufficient  in  the  enacting  part  to  satisfy  the  preamble  :  and  after 
dealing  with  offences  of  that  description,  the  act  goes  on  in  much  more  exten- 
sive terms,  and  embraces  other  more  general  objects  :  and  as  there  is  no  word 
of  reference  in  the  latter  part,  as  suchj  which  is  to  be  found  in  the  former  part 
of  the  clause,  I  see  no  reason  for  restraining  the  common  import  of  the  words 
used,  which  extend  to  all  illegal  associations  and  combinations  of  men,  in  re- 
spect of  which  oaths  of  the  nature  described  in  the  aqi  are  administered. 
Amongst  these  are  to  be  found  the  prohibitions,  on  which  I  rely,  against 
the  administering  of  any  oath  or  engagement,  "  not  to  reveal  or  discover  amy 
**  unlawfzU  comLinalion  or  conspiracy^''  and  "  not  to  reveal  or  discover  any 
^*  illegal  act  done  or  to  be  done  ;"  within  which  the  offence  in  question  falls. 
It  appears  clearly  from  the  depositions  that  an  unlawful  combination  existed 
at  the  time  amongst  a  certain  description  of  persons,  of  whom  these  defend- 
ants are  some,  in  furtherance  of  whose  purposes  the  unlawful  oath  stated  was 
administered.     The  words  of  the  oath  import  to  bind  the  party  taking  it  to  be 
a  true  member  of  the  combination  or  conspiracy,  which,  it  appears,  was  gov- 
erned by  the  committee  by  whose  directions  the  oath  was  administered  ;  the 
party  thereby  engaged  to  do  no  hurt  to  any  of  the  persons  engaged  in  the 
combination,  and  not  to  reveal  any  of  their  secrets  ;  and  those  who  did  not 
enter  into  the  same  engagement  were  not  to  be  permitted  to  work  with  any 
of  its  members.     Is  not  this  then  an  unlawful  combination,  and  is  not  the 
taking  of  an  oath  for  such  a  purpose  an  illegal  act?     The  very  terms  of  the 
oath  fall  in  part  within  the  immediate  letter  of  the  statute  :  but  that  is  not  nec- 
essary to  bring  a  case  within  it,  if  the  oath  purport  to  bind  those  who  take  it 
to  any  of  the  illegal  purposes  described  in  the  act.     From  a  view  of  the  whole 
scope  of  the  act  it  appears  to  me  highly  probable  that  this  is  a  case  which  will 
be  found  to  be  within  the  true  spirit  as  well  as  the  letter  of  it :  and  that  is  suf- 
ficient to  guide  our  discretion  in  disposing  of  this  application.     But  the  judg- 
ment of  the  Court  now  will  not  bind  the  parties ;  and  if,  on  a  further  review 
of  the  act,  it  shall  be  thought  to  require  a  narrower  construction,  as  the  offence 
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will  appear  on  the  face  of  the  indictment,  the  defendants,  if  convicted  of  the 
(act,  WiU  have  the  benefit  of  moving  in  arrest  of  judgment.  At  present  our 
opinion  only  concludes  as  to  the  question  of  bailing  them.  As  it  appears 
then  from  the  depositions  that  there  is  a  corpus  delicti  within  the  meaning  of 
the  act  of  parliament  which  constitutes  it  felony,  it  is  our  duty  to  remand  the 
prisoners  ;  though,  if  upon  adverting  to  their  affidavits,  we  had  seen  sufficient 
reason  to  doubt  the  truth  of  the  charge,  the  Court,  with  anxious  regard  to  the 
liberty  of  the  subject,  of  which  they  are  the  depositarVi  would  have  given  them 
their  due  weight  in  the  decision  of  the  present  question. 

Gross*  J.  There  is  no  doubt  of  the  power  of  this  Court  to  bail,  if  they 
see  occasion,  in  all  cases  of  felony,  even  in  case  of  murder,  though  there  should 
be  no  doubt  as  to  the  validity  of  the  warrant  of  commitment.  On  the  other 
hand,  there  is  as  little  doubt  as  to  their  power  of  remanding,  notwithstanding 
the  warrant  of  commitment  be  defective;  and  it  is  the  constant  practice  of  the 
Court  to  remand  prisoners  in  such  cases,  if  it  appear  on  reading  tne  depositions 
that  there  is  a  fair  ground  to  authorise  them.  Then  as  to  whether  the  offence 
imputed  to  these  defendants  fall  within  the  act  in  question,  it  is  admitted  that 
the  letter  of  it  in  the  latter  part  of  the  enac^ting  clause  presses  hard  upon  the 
case  :  and  upon  a  view  of  the  whole  statute,  I  cannot  say  that  it  was  not  meant 
to  extend  to  an  oath  taken  to  conceal  the  objects  and  acts  of  such  an  illegal 
combination  as  this  appears  to  be.  No  word  of  reference,  as  nccA,  is  to  be 
found  in  the  hitter  part,  in  order  to  connect  it  with  the  objects  mentioned  in 
the  firat  part  of  the  clause ;  and  the  omission  of  it  shews  that  it  was  the  in« 
tention  of  the  legislature  to  extend  the  objects  of  the  act  beyond  those  before* 
named.  Such  is  the  inclination  of  my  mind  at  present.  I  give  no  express  opin- 
ion that  the  case  is  within  the  act ;  but  I  cannot  say  it  is  not  so.  At  present, 
the  prisoners  must  be  remanded ;  and  they  will  have  more  than  one  opportu- 
nity of  discussing  the  question  of  law  hereafter.  If  the  case  be  not  within 
the  act,  it  will  probably  so  appear  on  the  face  of  the  indictment :  but  should 
that  not  be  so,  nothing  is  more  frequent  than  to  reserve  cases  of  doubt  appear- 
ing upon  the  evidence  for  the  consideration  of  alt  the  judges.  It  would  be 
rather  premature,  therefore,  for  us  now  to  decide  the  question  expressly :  it 
is  enough  to  say^  that  the  preponderance  of  our  opinion,  at  least  of  mine,  is, 
that  it  is  a  case  within  the  act.  As  to  the  particular  facts  disclosed,  it  is  bet- 
ter not  to  comment  on  them  at  present ;  it  is  sufficient  to  observe  that  they  are 
not  such  as  to  warrant  us  in  permitting  the  prisoners  to  be  bailed, 

Lawrbncs,  J.  On  this  occasion  I  think  the  defendants  ought  not  to  be  bailed. 
It  is  not  for  their  advantage  at  this  period  to  discuss  much  either  the  law  or 
the  facts  of  their  case  :  it  is  therefore  sufficient  for  me  to  say  that  at  present 
I  do  not  agree  with  the  objection  urged  by  their  counsel  that  this  is  not  a  case 
within  the  act  of  parliament.  It  is  true,  that  the  preamble  and  the  first  part  of 
the  enacting  clause  are  confined  in  their  objects  to  cases  of  mutiny  and  sedi- 
tion :  but  it  is  nothing  unusual  in  acts  of  parliament  for  the  enacting  part  to 
go  beyond  the  preamble ;  the  remedy  often  extends  beyond  the  particular  act 
or  mischief  which  firsts  suggested  the  necessity  of  the  law.  And  here  the  lat- 
ter part  of  the  clause  is  conceived  in  general  terms,  without  any  word  of  refer- 
ence to  the  immediate  objects  of  mutiny  or  sedition  before-mentioned.  Com- 
binations formed  for  such  purposes  are  undoubtedly  highly  prejudical  to  the 
stale,  and  might  be  the  primary  object  of  the  attention  of  the  legislature ; 
bat  I  cannot  say  that  combinations  like  this,  which  strike  at  the  root  of  the 
trade  of  the  kingdom,  may  not  be,  though  perhaps  not  so  imraediatelyi  yet  ul- 
timately, as  mischievous  m  their  consequences,  and  in  the  eyent  beget  a  dan- 
ger to  the  state  itself  to  an  extent  beyond  the  power  of  the  government  to 
repress. 

Lb  Blanc,  J.  This  Court  have  clearly  a  right  to  bail  the  parties  accused 
in  all  cases  of  felony,  if  they  see  occasion,  wherever  there  is  any  doubt  either 
OQ  the  law  or  the  fact  of  the  case.     And  it  is  equally  clear,  that  though  the 
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warrant  of  commitment  be  informal,  yet  if  upon  the  depositions  returned,  the 
Court  see  that  ^,  felony  has  been  committed,  and  that  there  is  a  reasonable 
ground  of  charge  against  the  prisoners,  they  wHi  not  bail  but  remand  them. 
The  same  rule  applies  with  respect  both  to  the  law  and  the  fact :  unless  we 
see  reason  to  doubt  the  truth  of  the  fact  charged,  the  prisoners  most  be  re- 
manded :  and  the  same  consequence  follows,  unless  we  see  reason  to  doubt 
whether  the  fact  charged  constitute  any  offence  within  the  law.  Now,  at 
present  I  see  no  reason  to  doubt  in  either  respect,  and  therefore  the  prisoners 
must  be  remanded  (a). 

The  prisoners  were  thereupon  taken  out  of  court  in  custody  of  the  same 
persons  by  whom  they  were  brought  up. 

Note. — In  cases  of  defective  commitments  the  practice  has  heretofore  been 
merely  to  draw  up  a  rule  remanding  the  prisoners  in  general  terms  to  the 
same  custody  as  before,  and  this  was  at  first  designed  to  be  done  in  the  usual 
form  in  the  present  instance :  but  it  occurred  to  the  officers  of  the  crown  of- 
fice to  suggest  an  alteration  of  the  practice  in  this  respect,  founded  upon  the 
consideration  that  prisoners  thus  remanded  might  renew  the  same  appli- 
cation to  another  Court  or  Judge;  and  therefore  the  rule  was  ultimately 
drawn  up  in  this  form. 

Friday  next,  after  15  days  of  St.  Martin^  in  the  forty-third  year 
of  King  George  the  Third. 

England.    )    George  Marks  being  brought  here  into  court  in  custody  of 

Wiltshire.)  the  keeper  of  his  Majesty's  gaol  at  Devizes,  in  and  for  the 
county  of  WUts,  by  virtue  of  a  writ  of  habeas  carpus,  it  is  ordered  that  the 
said  writ,  and  d&e  return  made  thereto,  be  filed.  And  upon  reading  the  sev- 
eral informations  upon  oath  of,  Ice,  returned  in  obedience  to  a  writ  o(  certuh 
rart,  directed  to  R.  L.  and  T.  H.  P.  two  of  his  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  Wilts  ;  and  upon  hearing  counsel  ofk  both  sides ;  it 
is  ordered,  that  he,  the  said  George  Marks,  be  now  discharged  from  his  im- 
prisonment by  virtue  of  the  warrant  in  the  said  return  mentioned ;  and  that 
he  the  said  George  Marks  be  recommitted  to  the  custody  of  the  said  keeper, 
for  unlawfully  and  feloniously  being  aiding  and  assisting  at,  and  present  at, 
and  consenting  to  the  administering  and  taking  of  an  oath  or  engagement, 
purporting  and  intended  to  bind  T.  B,,  the  person  taking  the  same,  to  be  of 
an  association,  society,  and  confederacy,  formed  to  disturb  the  public  peace, 
and  not  to  inform  or  give  evidence  against  any  associate,  confederate,  or 
other  person,  and  not  to  reveal  or  discover  a  certain  unlawful  combination 
and  confederacy,  and  not  to  reveal  and  discover  a  certain  illegal  act  done 
against  the  peace,  &c.  and  also  against  the  terms  of  the  statute  in  such  case 
made  and  provided;  to  be  by  him  kept  in  safe  custody,  until  he  shall  be 
from  thence  discharged  by  due  course  ot  law. 


Oakley  qui  tarn  t^.  Giles. 

3  East,  167.    Nov.  27, 1802. 

If  a  defendant  be  served  with  process  bv  a  wrong  christian  name,  and  afterwards  the  plain- 
>  tiff  enter  an  appearance  for  him,  and  serve  him  with  notice  of  declaration  by  his  ri^ht 
name,  and  proceed  to  judgment  and  execution,  the  Court  will  not  set  aside  Uie  proceedmg 
for  irregularity,  merely  on  the  ground  that  the  defendant  never  appeared ;  because  he 
ought  to  have  pleaded  such  misnomer  in  abatement.  But  he  was  aiwrwarda  let  in  to  de- 
fend on  payment  of  costs  and  swearing  to  a  mistake  of  the  praotice  and  to  merite. 

IN  an  action  to  recover  penalties  on  a  statute,  the  defendant  was  served  on 
the  3d  of  November  with  a  copy  of  process  in  the  name  of  William  Giles, 

(a)  Vide  A.  V. /icd(f,  2  Term  Rep.  S55. 
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bis  true  name  being  Edward;  in  consequence  of  which  he  did  not  appear, 
but  the  plaintiff  afterwards  served  him  with  notice  of  declaration  hy  his  right 
name,  and  proceeded  to  judgment  against  him  for  want  of  a  plea,  and  sued 
out  execution  last  night. 

Park  thereupon  moved  to  set  aside  the  proceedings  for  irregularity,  and 
cited  Doe  v.  BiUcher^  3  Term  Rep.  611,  and  Corbett  v.  Bateg  (a),  in  which 
the  distinction  was  taken  in  this  respect,  where  the  defendant  himself  ap« 
pears  when  sued  by  a  wrong  name,  and  where  the  plaintiff  enters  an  appear- 
ance for  him,  according  to  the  statute  by  his  right  name  ;  in  the  latter  case 
the  defect  is  not  cured,  and  the  Court  will  set  aside  the  subsequent  proceed- 
ings for  irregularity. 

The  Courts  however,  refused  a  rule ;  saying  that  the  defendant  having 
been  the  teal  person  served  with  the  process,  ought  to  have  pleaded  in  abate- 
ment, and  could  not  take  advantage  of  the  misnomer  in  any  other  manner 
than  that  which  the  law  had  marked  out ;  if  this  were  allowed,  pleas  in  abate- 
ment for  a  misnomer  might  be  struck  out  of  the  books.  (1) 

PoriEr,  at  the  close  of  thie  day,  renewed  his  motion,  and  obtained  a  rule  niti 
for  setting  aside  the  proceedings  on  payment  of  costs,  upon  a  further  affida- 
vit, stating  that  the  defendant's  attorney  had  been  misled  by  the  authorities 
and  books  of  practice,  and  had  advised  the  defendant  not  to  appear  and  de- 
fend himself  against  what  was  deemed  to  be  nugatory  process ;  and  also 
swearing  to  merits. 


Taylor  v.  Higgins. 

3£a8t,2G9.    Nov.  27, 1803. 

One  who  became  surety  for  the  defendant  before  his  diieharge  under  an  insolvent  debtor** 
actf  and  was  aiVerwards  obliged  to  give  a  new  security  of  a  bond  and  warrant  of  attorney, 
&c.  for  the  old  debt,  cannot  thereon  hold  the  defendant  to  bail  by  an  affidavit  as  for  so 
moeh  m^meyptiid  to  his  use. 

A  RULE  was  obtained  calling  on  the  plaintiff  to  shew  cause  why  the 
bail  bond  given  by  the  defendant  should  not  be  delivered  up  to  be  cancelled 
on  filing  common  bail,  on  the  ground,  stated  at  the  time  of  obtaining  the  rule, 
that  the  plaintiff's  cause  of  action,  if  any,  had  accrued  before  the  1st  of  March^ 
1801  (^),  and  that  the  defendant  had  taken  the  benefit  of  the  last  insolvent 
debtor's  act.  But  ultimately  the  question  came  to  this,  whether  the  plaintiff 
were  entitled  to  hold  the  defendant  to  bail  for  120Z.  upon  an  affidavit  stating 
the  cause  of  action  to  be  for  so  much  money  paidt  laid  outt  and  expended  by 
the  plaintiff  for  the  defendant's  use. 

This  application  was  grounded  on  an  affidavit  of  the  defendant,  stating 
that  being  indebted  to  Mr.  Cresswell  about  four  years  ago  for  business  done 
bv  him  as  a  proctor,  and  being  pressed  for  payment,  he  prevailed  on  the 
plaintiff,  Taylor ^  to  join  with  him  in  a  bond  to  Cresswell  for  15(M.  That  in 
August  1800,  the  plaintiff  and  the  defendant  being  both  arrested,  and  then  in 
custody  at  the  suit  of  Cresswell^  in  an  action  on  the  bond,  the  defendant  paid 
the  costs  and  part  of  the  debt,  and,  together  with  the  plaintiff,  executed  to 

(a)  3  Term  Rep.  660.  In  the  former  of  these  cases  it  appears  that  the  plaintiff  had  filed 
common  bail  for  the  defendant  by  his  right  name,  afler  having  sued  him  by  a  itnmg  one ; 
and  in  the  latter  the  plaintiff  sued  out  a  latitat  against  a  justice  of  peace  for  an  act  done  in 
his  office  in  a  wrtmg  name,  and  an  lUiaa  bj  his  right  name,  which  latter  was  oat  of  time,  un* 
less  it  could  be  connected  with  the  latitat  In  the  present  case  it  did  not  appear  but  that 
the  plaintiff  had  filed  common  bail  for  the  defendant  in  the  same  name  by  which  he  had 
sued  him ;  though  he  declared  againM  the  defendant  by  his  right. 

(1)  Vide  Dttmuty  v.  Conium,  IQ  East,  328.  Bring  ▼.  Dickenson^  11  East,  ^225. 

{k)  The  last  insolvent  debtor's  act,  41  Geo.  3.  c.  70.  refers  to  this  period  for  the  discharge 
of  debtors  in  custody. 
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Cresswell  a  new  warrant  of  attorney  for  120Z.,  the  remainder  of  the  debt.  In 
December  following,  the  defendant  was  arrested  at  the  «uit  of  Cresswell^  and 
detained  in  custody ;  and  in  July  1801,  the  present  plaintiflfand  the  defend- 
ant,  being  both  then  in  custody,  a  declaration,  by  way  of  detainer,  was  lodged 
against  them  by  Cresswell ;  and  on  the  10th  of  August  following,  the  de- 
fendant took  the  benefit  of  the  last  insolvent  debtor's  act,  and  was  discharged 
under  it.  In  Septe7nher  1802,  the  defendant  was  arrested  and  holdeo  to  bail 
in  this  action  by  Taylor  for  120Z.  on  the  affidavit  to  hold  to  bail  before-men- 
tioned :  whereupon  application  was  made  by  the  defendant  to  Cressttell,  to 
kdow  whether  Taylor  had  paid  him  any  money  on  account  of  the  defendant, 
which  was  answered  in  the  negative ;  but  that  after  the  defendant's  discharge 
under  the  insolvent  debtor's  act,  Taylor  had  given  Cresswell  a  new  bond  and 
warrant  of  attorney  for  the  old  debt  of  120L  (for  which  this  action  was 
brought),  no  part  of  which  had  yet  been  paid  :  but  as  appeared  by  the  plain- 
tiff's affidavit,  he  had  at  that  time  paid  to  Cresswell  about  7L  or  81.  for  costs  : 
and  he  also  swore  that  when  such  new  security  wa^  given,  it  was  accepted  as 
payment  arid  satisfaction  of  the  old  debt,  and  the  old  bond  and  warrant  of  at- 
torney were  cancelled. 

Marryat  shewed  cause,  and  after  observing  that  the  objection  had  taken 
a  new  shape,  not  on  the  construction  of  the  insolvent  debtors'  act,  but  on  the 
validity  in  law  qf  the  debt  sworn  to  in  the  plaintiff's  affidavit  to  hold  to  bail, 
contended  that  the  new  security  which  was  accepted  by  the  creditor  as  pay- 
ment and  satisfaction  Sot  the  old  debt,  was  the  same  in  law  as  if  such  old 
debt  had  been  paid  in  money.  And  he  cited  Barclay  and  Another  ▼.  Gooch, 
2  Espin.  Ni.  Pri.  Cas.  571,  where  the  defendant  being  a  publican,  at  whose 
house  a  benefit  club  was  holden,  the  plaintiffs  had  become  his  sureties  for  the 
subscription  money  of  50/. ;  and  the  defendant  having  become  a  bankrupt  the 
club  had  called  upon  the  plaintiffs  for  the  money,  and  had  taken  their  note  of 
hand  for  the  same  ;  and  afterwards  brought  the  action  against  the  defendant, 
as  for  so  much  money  paid  to  his  use  after  the  bankruptcy.  And  Lord  Ken- 
yon  held,  that  as  the  club  had  consented  to  take  the  note  in  payment  as 
money,  it  was  to  be  considered  as  such  for  the  purpose  of  the  action  :  and  ap- 
plication being  afterward  made  to  the  Court  for  a  new  trial,  a  rule  to  shew 
cause  was  refused.  He  also  referred  to  Israel  v.  Douglasy  1  H.  Black.  239, 
as  establishing  the  same  principle. 

Lawrence,  J.  That  case  has  been  since  mentioned(a)  in  this  court,  and 
was  not  approved  of  upon  that  poirit ;  and  Wilson^  J.  expressed  his  dissent 
to  it  on  that  ground  at  the  time.  I  have  a  note  of  the  case  which  differs  ma- 
terially from  that  cited. 

Lawesy  in  support  of  the  rule,  contended  that  an  affidavit  to  hold  to  bail  as 
for  so  much  money  paid  for  the  use  of  the  defendant  could  not  be  supported 
where  no  money  had  been  actually  paid,  but  only  a  security  given  for  the 
debt.  That  the  only  authority  for  this  was  the  case  of  Barclay  v.  Gooch, 
which  passed  at  nisi  prius  ;  for  upon  what  ground  the  new  trial  was  after- 
wards applied  for  and  refused  does  not  appear.  That  the  case  of  hraxl  v. 
Douglas  was  sustainable  on  another  ground,  on  which  only  Wilson^  J.  concur- 
red with  the  other  Judges.  But  that  it  had  been  long  ago  decided  in  Nightin- 
gale y.  Devisme^  6  Burr.  2592,  and  lately  in  Jones  v.  Brinl€y(b),  that  a  con- 
tract for  a  specific  thing  like  stock,  or  any  other  specific  security,  was  not  the 
same  as  money,  and  could  not  be  recovered  as  such.  That  a  liability  to  pay 
for  another  could  not  give  the  same  cause  of  action  as  an  actual  payment  on 
his  ac4:ount. 

Lord  Ellbnborottgh,  Ch.  J.  (after  consulting  with  the  other  Judges). 
There  is  no  pretence  for  considering  the  giving  this  new  security  as  so  much 


(a)  Qu,  in  Johnson  v.  Collins^  ante^  1  vol.  96. 
{b)  AnU^  1  vol.  1. 
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money  paid  for  the  defendant's  use.  Supposing  even  the  case  of  the  note  of 
hand  or  bill  of  exchange,  as  the  current  representative  of  money,  to  have 
been  rightly  decided(l),  still  this  security,  consisting  of  a  bond  and  warrant 
of  attorney,  is  not  the  same  as  that,  and  is  nothing  like  money (2). 

Rule  absolute. 


Doe  on  the  Demise  of  Hajter  v.  Joinville  and  Others. 

3  East,  172.    Nov.  17, 1802. 

Where  by  the  dubioos  uee  of  the  word/amt7|^  (viz.  brother  and  aivter'a/ofnity)  ia  a  will,  the 
testator  having  had  two  sisters,  one  of  whom  was  dead  leaving  children,  it  could  not  cer- 
tainly be  collected  to  what  persons  he  meant  to  apply  it ;  the  heir  at  law  is  entitled  to  take. 

IN  ejectment  for  certain  premises  situate  in  the  county  of  Hants^  tried  be- 
fore Le  Blanc,  J.  at  the  last  assizes  at  Winchester,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case  : 

A.  Hayter,  being  seised  in  fee  of  the  premises  in  question,  of  which  the  de- 
fendants were  in  possession,  by  will  dated  22d  of  December  1781,  and  proper- 
)y  attested  to  pass  real  estate,  devised  the  same  as  follows :  "  I  give  and  be- 
queath unto  my  brother  Hayter,  and  to  his  wife  and  children,  40^.  equally  to 
be  divided  between  them,  share  and  share  alike.  Also,  I  give  and  bequeath 
unto  my  brother-in-law  William  Whitmarsh  and  his  children  40Z.,  to  be 
equally  divided  between  them,  share  and  share  alike.  Also,  I  give  and 
bequeath  unto  my  sister  Mary  Cooper,  and  to  her  husband  and  children  40/. 
equally  to  be  divided  between  them,  share  and  share  alike.  Also,  I  give  and 
bequeath  unto  M.  White,  daughter  of  E,  W,,  who  now  lives  with  me,  10/. 
All  which  said  several  and  respective  legacies  I  hereby  order  to  be  paid  to 
the  said  several  and. respective  legatees  within  three  months  next  after  my 
death.  Also,  I  give  and  bequeath  unto  the  said  M,  White,  the  further  sum 
of  60/.,  payable  and  to  be  paid  to  her  after  my  wife's  death,  out  of  and  from 
the  half  part  and  share  of  my  estate  and  effects  given  and  bequeathed  to  my 
wife  as  hereinafter  mentioned.  And  as  to  all  the  rest,  residue,  and  remain- 
der of  my  goods,  chattels,  estate,  and  effects,  whatsoever  and  wheresoever, 
both  real  and  personal,  I  give,  devise,  and  bequeath  the  same  unto  my  belov- 
ed wife  Sarah  Hayter,  for  and  during  the  terra  of  her  natural  life ;  and  from 
and  after  her  death,  then  I  give,  devise,  and  bequeath  the  said  rest  and  resi- 
due in  manner  following,  (viz.)  one  half  part  thereof  unto  my  wife's  family ^ 
subject  to  the  payment  of  the  said  sum  of  60Z.  above  mentioned;  and  the 
other  remaining  half  part  thereof  unto  my  brother  and  sister* s  family,  equally 
to  be  divided  between  them,  share  and  share  alike.  And  lastly,  I  do  nomi- 
nate, &c.  my  said  wife  Sarah  Hayter  full  and  sole  executrix,  &c.  desiring  /. 
Grant,  of,  &c.  and  J.  G,,  his  son,  of,  &c.  to  be  trustees  of  my  will,"  ^. 
The  testator  died  seised  soon  after,  without  ever  having  had  any  issue.  The 
testator,  at  the  time  of  making  his  will  and  of  his  death,  had  one  brother,  Jos. 
Hayter,  the  lessor  of  the  plaintiff  now  living,  who  then  had  six  children,  two 
sons  and  four  daughters,  all  now  living.  The  testator  had  survived  five  other 
brothers,  who  died  without  issue.  He  had  also  one  sister  Mary,  married  to 
Thomas  Cooper,  which  said  Mary  is  now  living,  and  at  the  time  of  the  tes- 
tator's making  his  will  had  six  children,  four  sons  and  two  daughters,  all  now 
living.  Jane,  another  of  the  testator's  sisters,  married  to  W,  Whitmarsh^ 
died  on  the  16th  of  December  1773,  in  the  testator's  life  time,  leaving  twelve 
children,  seven  sons  and  five  daughters,  all  of  whom  were  living  at  the  death 
of  the  testator,  and  all  but  the  eldest  son   Timothy  are  now  living:   Timothy 

(1)  Vide  T/utcher  ^  al.  v.  Dinsnurre,  5  Mass.  Rep.  299. 

(2)  Vide  Cumming  v.  Uackley,  ti  Johns.  Rep.  202, 
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has  left  three  sons  now  living.  Joseph  Hayter^  the  lessor  of  the  plaintifl^  wu 
the  eldest  brother  of  the  testator,  and  now  is,  and  at  the  time  of  the  testator's 
death,  was  his  heir  at  law.  Sarah  Hayter,  the  widow,  entered  iato  posses- 
sion of  the  premises  under  the  will,  and  enjoyed  them  till  her  death,  which 
happened  on  the  2d  of  November  17^6.  Sarah  never  had  any  issue.  She 
had  at  the  time  of  the  testator^s  making  his  will  and  death,  onie  brother  John 
Grant  of  M.,  mentioned  in  the  said  will,  who  had  one  son,  JToAn  Chrani  of  H,<, 
also  there  mentioned,  and  a  daughter  Jane,  the  wife  of  Thomas  Atexander, 
John  Grant  the  elder  died  in  the  life-time  of  Sarah  Hayter.  John  Crrant  the 
younger,  his  heir  at  law,  is  yet  alive,  and  so  is  Jane  Alexander ,  his  daughter. 
The  question  for  the  opinion  of  the  Court  was,  Whether  the  lessor  of  the  plain- 
tiff were  entitled  to  recover  any  and  what  part  of  the  premises  in  question  ?  If 
the  Court  were  of  opinion  he  was  not  entitled  to  any  part,  the  verdict  to  be 
entered  for  the  defendants.  If  the  Court  thought  him  entitled  to  the  whole, 
the  verdict  to  stand :  if  to  any  part,  the  verdict  to  be  entered  for  such  part. 

This  case  was  argued  in  last  Michaelmas  term,  by  Dampter  for  the  plain- 
tiff, and  Burroughs  contra.  It  is  needless  to  detail  the  argument,  which 
turned  on  the  particular  wording  of  a  very  perplexed  will.  With  respect  to  the 
meaning  of  the  word  family  as  used  in  another  will,  the  case  of  Harland  r* 
Trigg,  1  Bro.  Chan.  Rep.  142,  was  cited,  which  is  also  referred  to  in  Now 
Ian  V.  NeUigan,  ib.  491. 

The  Court,  entertaining  great  didubt  upon  the  construction  of  the  will,  took 
time  to  consider  of  their  judgment.     And  now 

Gboss,  J.  delivered  the  opinion  of  the  Court. 

This  case  was  argued  when  Lord  Kenyon  was  Chief  Justice,  and  has  stood 
over  longer  than  we  should  have  permitted,  in  hopes  that  upon  consideration 
we  might  be  able  to  put  a  construction  upon  the  will,  consistent  with  some 
probable  intention  of  the  testator.     But  after  very  full  and  repeated  considera- 
tion, we  are  not  able,  with  any  rational  certainty,  to  discover  what  he  meant. 
For  the  defendants  it  was  contended,  that  the  meaning  of  the  testator  may  be 
collected  ftrom  referring  to  the  former  part,  and  that  the  several  persons  to 
whom  legacies  had  been  before  given  were  to  take  the  moiety  of  the  estate 
not  given  to  the  wife's  family,  and  that  the  wife's  brother,  and  her.  nephew 
and  niece,  were  the  persons  to  take  the  other  moiety.     But  the  rule  fails  to 
shew  what  the  testator  meant  by  the  word  family :  for  there  is  no  legacy 
given  to  his  wife's  brother,  nepheio,  and  niece,  who,  it  is  contended,  are  to  take 
the  moiety  given  to  her  family.     And  to  this  rule  there  is  also  this  objection, 
that  it  introduces  Joseph  Hayter^s  family  to  divide  with  him,  th<3  brother, 
when  the  moiety  of  the  estate  is  given  to  him,  and  to  his  sister's  family,  not 
to  his  and  his  sister's  family  ;  for  the  words  are,  '*  The  other  remaining  half 
part  thereof  unto  my  brother  and  sister^s  family,"  not  to  my  brother's  and  sis- 
ter's family,  referring  the  word  family  both  to  the  one  and  the  other.     With 
this  construction  Lord  Kenyon  did  not  agree ;  but  observing  on  the  words 
charging  60/.  in  favour  of  Mary  White,  which  direct  that  it  shall  be  paid  out 
of  the  half  part  and  share  of  his  estate  and  effects  given  and  bequeathed  to  his 
WIFE,  as  thereinafter  mentioned,  he  suggested*  that  possibly  the  difficulties  in 
construing  the  will  might  be  gotten  rid  of,  if  th6  testator  werie  considered  as 
making  his  wife  the  froposita,  through  whom  her  family  were  to  take ;  in 
which  view  of  the  case  the  brother  and  family  of  the  sister  would  take  in  like 
manner.     But  we  do  not  think  that  this  construction  can  be  adopted :  for  we 
think  that  the  testator  probably  intended,  that  the  words  *<  sister's  faboly'^ 
should  be  applied  to  the  family  of  Jane  Whitmarsh,  as  well  as  to  the  family 
of  Mary  Cooper :  and  as  Jane  Whitmarsh  died  in  his  life-time,  and  before 
the  making  of  the  will,  he  could  not  have  intended  that  Mary  Cooper  should 
take  as  a  froposita  one-fourth  of  his  estate,  to  the  exclusion  of  those  who,  ac- 
cording to  the  meaning  and  understanding  of  the  testator,  were  the  family 
of  his  sister  Ja^ie  Whitmarsh.    For  these  reasons  my  Brothers  Lawrence 
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and  Lr  Blancj  and  myself,  are  of  opinion  that  the  devise  is  void  for  uncer- 
tainty, and  that  the  lessor  of  the  plaintiff,  as  heir  at  law,  is  entitled  to  recover 
the  whole  estate. 


Houle  V.  Baxter. 

3  East,  177.    Nov.  29, 1802. 

Where  the  plaintiff  lent  his  indoraement  upon  a  bill  at  the  desire  or  the  drawer,  but  with- 
out any  privity  with  the  defendant,  the  acceptor,  who  had  himaelfno  consideration  at  the 
time  for  such  acceptance ;  and  the  day  before  the  bill  became  due  the  defendant  became 
bankrupt  and  it  was  immediately  after  taken  up  by  the  plaintiff  the  indoraer  out  of  the 
haads  of  the  indorsee ;  held  that,  the  bill  being  proveable  as  a  debt  under  tlie  defendant*! 
commission,  and  there  beinj^  no  privity  of  contract  between  these  parties  eollatenl  lo  the 
bill,  like  the  case  of  principal  and  surety,  nor  any  promise  of  indemnity,  the  plfcintiff 
eoold  not  recover  the  amount  of  the  bill  paid  alter  the  bankruptcy  against  the  defendant 
who  had  obtained  his  certificate. 

IN  an  action  on  promises,  the  first  count  of  the  declaration  stated,  that  one 
£.  Capper,  on  22d  Septetnber  1796,  drew  a  bill  of  exchange  upon  the  defen* 
dant  for  261,  payable  at  three  months  after  date  to  Capper*s  order,  which  Cttp' 
per  indorsed  to  the  plaintiff,  and  the  defendant  accepted.  The  second  counti, 
after  setting  out  the  bill  and  acceptance,  and  the  indorsement  by  Capper  to 
the  plaintifT,  further  stated  an  indorsement  and  delivery  of  the  bill  to  one  TF. 
Abud,  a  presentment  of  it,  when  due,  to  the  defendant  for  payment,  and  his 
refusal,  whereupon  the  plaintiff  was  obliged  to  pay  Abud  the  money.  There 
was  also  a  count  for  money  paid,  &c.  and  other  common  money  counts.  The 
defendant  pleaded  his  bankruptcy  on  the  7th  of  November  1796,  in  the  form 
prescribed  by  the  stat.  5  Geo.  2.  c.  30.  s.  7.  and  at  the  trial  at  the  sittings  in 
London  after  Michaelmas  term  40  Geo.  3.  before  Lord  Kenyan^  C.  J.,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case. 

The  defendant  before  his  bankruptcy  kept  a  retail  silver  smith's  shop,  and 
<lealt  with  Capper,  the  drawer  of  tne  bill,  who  was  a  working  silversmith. 
On  the  22d  of  September  1796,  the  defendant  ordered  a  parcel  of  goods  of 
Capper,  and  in  order  to  enable  him  to  raise  silver  to  make  up  such  goods,  the 
defendant  accepted  the  bill  of  exchange  mentioned  in  the  declaration.  Cap^ 
per  indorsed  the  bill ;  and  the  plaintiff,  at  Capper^*  desire,  though  without  the 
defendant's  privity,  indorsed  it  likewise,  receiving  no  value  or  consideration 
whatever  for  so  doing,  but  merely  to  give  additional  credit  to  the  bill.  The 
bill  beii>g  thus  drawn,  accepted  and  indorsed,  Capper  took  it  to  one  Abud  a 
refiner,  who,  on  the  credit  of  the  bill,  delivered  to  Capper  a  part  of  the  amount 
in  silver,  and  gave  him  the  rest  in  cash.  This  silver  was  afterwards  manu* 
iactured  by  Capper  into  the  goods  ordered  by  the  defendant,  which  were  accor- 
dingly delivered  to  him.  The  defendant  became  a  bankrupt  on  the  7th  of  No* 
vember  1796,  and  has  since  obtained  his  certificate.  On  the  24th  of  Decern* 
ber  1796,  being  the  day  before  the  bill  became  due,  the  plaintiff  went  to  Abud 
and  tdok  it  up,  paying  him  the  amount.  The  question  was.  Whether  the 
plaintiff  were  entitled  to  recover :  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  so  entitled,  the  verdict  to  stand ;  otherwise,  a  nonsuit  to  be  en* 
tered. 

The  case  was  argued  in  Easier  term  40  Geo.  3. 

Jerms  for  the  plaintiff.  The  question* is.  Whether  the  defendant's  certifi- 
cate be  a  bar  to  the  plaintiff's  recovering  in  this  action  ?  and  that  depends  on 
another  question,  Whether  or  not  the  plaintiff  could  have  proved  this  demand 
under  the  defendant's  commission  ?  There  are  three  periods  (the  two  first 
before  the  defendant's  bankruptcy)  which  are  material  to  be  considered;  and 
at  neither  of  these  could  the  plaintiff  have  recovered  in  an  action  against  the 
defendant  upon  the  bill  of  exchange  as  a  mercantile  instrument     First,  The 
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plainttfT  could  not  have  sustained  such  an  action  when  he  first  lent  his  name 
as  indorser  :  because  there  was  not  at  that  time  any  consideration  or  priTity 
as  between  the  plainiiff  and  defendant :  it  was  a  mere  accommodation  bill, 
known  to  be  such  by  the  plaintiff.     Suppose,  instead  of  returning  it  to  Cap' 
per,  the  plaintiff  had  kept  it  iu  his  hands,  he  could  not  have  proved  it  under 
the  defendant's  commission,  because  that  would  have  been  in  fraud  of  the 
purpose  for  which  he  received  it.     Secondly,  Neither  did  any  contiBCt  arise 
upon  the  bill  between  the  present  parties  at  the  time  when  it  was  negotiated 
with  Ahud.     It  is  tru^,  that  Abud  advanced  the  money  upon  the  credit  of  the 
bill,  for  which  the  plaintiff  was  then  liable  as  indorser,  and  that  this  was  be- 
fore the  defendant's  bankruptcy ;  and  it  may  be  contended  .that  this  was  in 
substance  a  loan  by  the  plaintiff  to  Capper^  which  created  a  contract  between 
them  on  the  bill ;  and  that  if  Capper  were  liable  to  the  plaintiff  on  the  bill, 
the  defendant  was  also  necessarily  liable.     But  whatever  weight  may  be  due 
to  such  an  argument,  since  the  doubt  which  has  been  thrown  upon  the  case  of 
Brooks  V.  Roger$(a)y  if  the  money  had  been  actually  advanced  to  the  plaintiff 
as  holder  and  indorser  of  the  bill  when  it  was  negotiated,  and  by  faim  paid 
over  to  the  defendant ;  yet  it  cannot  apply  to  this  case  where  the  plaintiff 
never  was   the   holder  of  the  bill;    for  he   indorsed  it  while  it  was   in 
the  possession  of    Capper;   the  advance,  therefore,  by  the   indorsee   was 
not  a  loan  to  the  plaintiff  and  by  him  to   Capper^  but  by  the  indorsee 
to  Capper  in  the  first  instance,  and  consequently  no  contract  could  arise 
upon  the  bill  as  between  the  plaintiff  and  the  defendant  in  consequence 
of   a  transaction   between   two   other  persons,  to  which  neither   of  these 
parties  was  privy.     Then  if  no  contract  existed,  as  between  these   parties, 
upon  the  bill  as  a  mercantile  instrument  before  it  became  due,  it  follows. 
Thirdly,  That  none  could  arise  upon  it  after  it  was  taken  up  by  the  plaintiff^ 
which  was  after  the  bankruptcy ;  because  he  could  not  be  remitted  to  any 
right  which  had  no  pre-existence,  according  to  the  caseofjDeaM  v.  Serpxm' 
terst  1  Lutw.  888.     if  then  the  plaintiff  had  no  remedy  upon  the  bill  which 
would  have  enabled  him  to  prove  it  under  the  defendant's  commission,  it  fol- 
lows that  he  may  recover  upon  the  count  for  money  paid,  &c.  as  for  a  new 
cause  of  action  since  the  bankruptcy,  and  is  ndt  barred  by  the  defendant's  cer- 
tificate.    It  is  expressly  stated,  that  the  purpose  of  the  plaintiff's  lending 
his  indorsement  was  in  order  to  give  the  bill  additional  credit.     This  there- 
fore resolves  itself  into  the  common  case  of  principal  and  surety,  where  the 
latter  has  paid  money  for  the  former  after  his  bankruptcy,  in  which  case  a  new 
cause  of  action  arises,  there  being  no  legal  debt  contracted  before  the  bank- 
ruptcy, capable  of  being  proved  under  the  commission.     Chillon  v.  Whiffin 
and  another,  3  Wils.  13.     Young  v.  Hockley,  ib.  346.  and  2  Blac.  839.      Ven- 
derheyden  v.  De  Paiba,  3  Wils.  528.     Heskuyson  v.  Woodhridge,  B.  IL  M. 
24  Geo.  3,  Dougl.  165.  n.     Those  were  cases  where  the  plaintiffs  had  accep- 
ted bills  of  exchange  on  promises  of  indemnity  by  the  drawers,  on  which  the 
latter  were  ht)lden  liable  notwithstanding  their  subsequent  bankruptcies  and 
certificates.     But  there  is  no  essential  difference  between  the  case  of  an  ac- 
ceptor and  that  of  the  drawer  of  an  accommodation  bill.     It  is  true,  that  no 
action  can  be  maintained  on  the  bill  of  exchange  by  the  acceptor,  because  as 
sfich{b)  he  can  never  be  a  creditor;  his  acceptance  imposing  the  admission 
of  a  debt  from  him  to  the  drawer ;  whereas  an  indorser  may  declare  as  such 
on  the  bill;  his  indorsement /^rt^na /<zcf>  importing,  a  consideration.     This 
presumption,   however,  may   be  rebutted  by  shewing  the  fact ;    and  here 
it   is  found   that  the   plaintiff  received   no   consideration  for  his   indorse- 
ment.    The  case  o(  Hoiois  v.  Wiggins,  4  Term  Rep.  714,  is  directly  in  pornt. 
There  it  appeared  that  certain  notes  drawn  by  the  defendant  had  been  deliv- 

(a)  1  H.  Blac.  G40.  Vide  Coteley  v.  DtuUop,  7  Term  Rep.  645. 

(b)  Vide  Cowley  v.  DurUop,  7  Term  Rep.  576,  per  Groac,  J. 
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ered  by  him  before  his  bankruptcy  to  one  Green  with  the  plaintiff's  indorse- 
ment upon  them :  and  that  after  the  bankruptcy  Green  recovered  against  HoW' 
if,  who  thereupon  sued  fViggtTU  for  the  amount.  The  Court  held,  that  the 
defendant's  certificate  was  no  bar  to  the  action.  Mr.  Justice  Grose,  speaking 
of  the  la8t*mentioned  case  in  the  subsequent  case  of  Cowley  v.  Dunlop,  7  Term 
Rep.  577,  says,  that  the  Court  decided  it  on  the  ground  of  its  being  a  case  of 
indemnity ;  for  that  Howis  was  considered  as  having  indorsed  the  notes  as 
surety  for  the  defendant,  with  a  view  to  give  them  credit,  and  without  any 
consideration  for  so  doing  :  and  that  in  no  other  view  of  the  case  could  it  lie 
supported.  That  coincides  precisely  with  the  facts  of  the  present  case ;  and 
therefore,  as  far  as  regards  the  application  of  that  case  to  this,  the  autliority 
of  Hawis  y.  Wiggins  is  confirmed. 

Marryat  for  the  defendant.  There  are  two  questions  to  be  considered  ; 
Ist,  Whether  the  plaintifi*  can  recover  upon  the  first  count  as  upon  the  bill  of 
exchange  ?  2d,  Whether  the  facts  found  disclose  any  collateral  contract  on 
which  he  can  recover  independently  of  the  bill  ?  In  considering  these  ques- 
tions, two  facts  are  material  to  be  attended  to ;  the  one,  that  the  indorsement 
by  the  plaintiff  was  made  at  Copperas  request,  and  without  the  defendant's 
privity  ;  which  gets  rid  of  all  pretence  of  considering  this  as  a  case  of  prin- 
cipal and  surety  between  these  parties :  the  other  material  fact  is,  that  the. 
bill  was  taken  up  by  the  plaintiff  while  it  was  still  in  a  course  of  negotia- 
bility :  which  shews  that  he  was  acting  in  his  character  of  indorser,  and 
thereby  gave  himself  an  interest  in  the  bill  as  holder  for  a  valuable  conside? 
ration.  Then  the  bill  having  been  drawn  before  the  bankruptcy  of  the  de- 
fendant, it  is  immaterial  whether  the  plaintiff  so  possessea  himself  of  it 
before  or  after  that  event :  for  in  either  case  it  was  proveable  as  a  debt  under 
the  commission,  and  might  even  have  been  the  foundation  of  the  petitioning 
creditor's  debt.  Ex  parte  Thomas,  1  Atk.  73.  Anonym.  2  Wils.  135. 
Bingley  v.  Maddison,  (a)  and  Glaister  v.  Hewer,  7  Term  Rep.  498 ;  all 
which  cases  proceed  on  this  principle,  that  an  indorsement  of  a  bill  of  ex- 
change is,  as  against  the  drawer  or  acceptor,  a  transfer  of  the  old  debt.  And 
the  case  of  Francis  v.  Rucker,  Ambl.  672,  extends  the  same  doctrine  to 
damages  accruing  after  the  bankruptcy  upon  the  protest  for  non-payment. 
In  the  case  of  Cowley  v.  Dunlop,  7  Term  Rep.  565,  the  Court  were  divided  in 
opinion  upon  a  question  somewhat  similar  to  the  present.  The  facts  there 
were  shortly  these :  A.  and  B,  exchanged  acceptances,  and  each,  having  ne- 
gotiated the  respective  bills,  became  Ix&nkrapts ;  and  B.^s  estate  was  after- 
wards obliged  to  pay  a  dividend  as  drawer  on  the  bills  accepted  by  A,,  as  well 
as  to  pay  B.^s  own  acceptances.  The  question,  was  Whether  A.^s  certificate 
were  a  bar  to  an  action  brought  against  him  by  B.^s  assignees  for  money 
paid  to  his  use.  In  that  case,  7  Term  Rep.  582,  though  Lord  Kenyon  was 
of  opinion  with  the  plaintiff,  nevertheless  he  admitted  that  if  the  bills  drawn 
by  B.,  though  once  negotiated,  had  comeback  again  to  him,  he  would 
hate  been  remitted  to  his  better  right,  and  might  have  proved  his  debt 
under  the  commission  against  A, :  but  as  the  bills  were  not  in  B.'s  hands 
at  that  time,  and  were  put  in  force  against  the  estate  of  A.  by  the  per- 
sons who  had  the  legal  right  to  them,  B.  could  not  prove  the  bills  again 
under  the  same  commission  against  A, ;  and  therefore,  if  B.'s  assignees  could 
not  recover  against  A,  himself,  they  would  be  left  without  remedy.  Now 
that  reasoning  is  in  favour  of  the  defendant  in  the  present  case ;  because  here 
the  plaintiff,  having  taken  up  the  bill  before  it  was  due,  was  remitted  to  his  bet- 
ter right  as  indorser,  and  might  have  proved  it  under  the  defendant's  com- 
mission, no  other  person  having  proved  the  same  debt  as  in  the  for- 
mer case.  Upon  the  whole,  therefore,  that  case  is  in  point  for  the  defendant. 
Then  if  the  plaintiff  could  have  proved  his  demand  on  the  bill  under  the 

(«)  B.  R.  Mich.  Term  1843,  Cooke'i  Bank.  L.  13. 
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defendant's  commission,  he  cannot  recover  on  any  collateral  implied  under- 
taking :  for  such  an  implication  can  only  arise  in  default  of  an  express  con- 
tract. As  in  Toussaint  v.  Martinant^  2  Term  Rep.  100,  where  a  surely, 
having  become  bound  with  his  principal  for  payment  of  money  by  instal- 
ments, took  a  bond  from  the  principal,  conditioned  for  payment  of  the  whole 
amount  before  the  first  instalment  was  due.  Then,  the  surety  having  been 
obliged  to  pay  the  first  instalment  after  the  bankruptcy  and  certificate  of  the 
principal,  the  Court  held  that  he  could  not  maintain  an  action  against  the 
principal  as  for  money  paid  to  his  use  after  the  bankruptcy;  but  that,  being 
possessed  of  a  legal  security  proveable  under  the  commission,  he  could  only 
resort  to  the  bankrupt's  estate.  The  same  rule  was  laid  down  in  Rolfe  v. 
CadoHy  2  H.  Black.  570,  where  counter  bills  of  accommodation  were  given. 
The  cases  of  Howis  v.  Wiggins,  4  Term  Rep.  714,  and  Brooks  v.  Rogers,  1 
H.  Blac.  640,  are  at  all  events  distinguishable  from  the  present :  for  in  each 
the  plaintiff  had  contracted  the  responsibility  at  the  defendant's  desire,  from 
whence  a  promise  of  indemnity  was  implied.  Also  in  Htncis  v.  Wiggins, 
no  money  was  advanced  by  the  plaintiff  for  the  note  before  it  became  due, 
but  only  a  responsibility  created ;  therefore,  there  was  no  consideration  in 
fact  whereon  the  plaintiff  could  have  maintained  an  action  on  the  note  against 
the  defendant  the  maker.  Here  the  plaintiff  did  not  endorse  the  bill  at  the 
defendant's  instance ;  and  the  defendant,  having  received  a  consideration  for 
his  acceptance,  was  bound  to  any  holder  of  the  bill ;  and  the  plaintiff  as 
holder  might  have  maintained  an  action  on  the  bill  itself,  even  when  he  first 
indorsed  it,  but  at  all  events  when  he  afterwards  took  it  up  while  it  remained 
in  a  state  of  negotiability.  Capper  might  certainly  have  enforced  payment 
in  an  action  on  the  bill ;  and  the  plaintiff  stood  on  the  same  right  as  Capper, 
at  whose  request  he  had  indorsed  it.  So  the  plaintiff's  second  possession  of 
the  bill  was  founded  on  the  right  of  Abud,  to  whom  he  had  paid  a  valuable 
consideration  ;  and  if  Abud  must  have  proved  it  under  the  defendant's  com- 
tnission,  provided  it  had  remained  in  his  hands,  so  must  the  plaintiff.  It  is 
also  found  in  the  case,  that  there  was  no  privity  between  these  parties,  with- 
out which  no  contract  can  arise.  Besides,  at  any  rate,  it  was  an  officious 
and  voluntary  payment  by  the  plaintiff,  out  of  which  do  debt  can  arise. 

Jertis  in  reply.  In  does  not  lie  in  the  defendant's  mouth  to  allege  want 
of  privity  in  law ;  because  the  bill  was  originally  drawn  for  his  benefit,  and 
he  received  the  consideration,  and  the  plaintiff  became  responsible  at  the  re- 
guest  of  one  who  was  acting  in  concert  with  the  defendant.  Neither  does  it 
^llow,  that  because  Abud  had  a  remedy  on  the  bill,  that  the  plaintiff  had  one 
also ;  for  Abud  was  no  party  to  the  original  contrivance,  whereas  the  plain- 
tiff had  full  knowledge  that  it  was  only  an  accommodation  bill.  The  plain- 
tiff had  no  claim  upon  the  defendant  till  he  was  actually  damnified,  which 
was  not  till  after  the  bankruptcy.  This  was  not  a  voluntary  payment  of  the 
debt  of  another  by  the  plaintiff;  but  made  on  account  of  his  prior  liability 
asindorser;  and  Ahvd  might  have  enforced  payment  of  the  bill  against 
him.  And  in  fact  the  bill  was  not  taken  up  before  it  was  due,  for  Christmas' 
day  intervening,  made  it  necessary  to  be  taken  up  at  that  time(a). 

Curia  advisare  vtdt. 

Grose,  J.  now  delivered  the  opinion  of  the  Conrt(^)  : 

This  was  a  case  reserved  at  the  sittings  at  GvildJidll  before  Lord  Kenyan. 
The  declaration  contained  several  counts.  In  the  first,  the  plaintiff  declared 
as  indorsee  of  a  bill  of  exchange  against  the  defendant  as  acceptor.  In  the 
second,  he  stated  that  the  plaintiff  had  indorsed  the  bill  over  to  Abud  ;  that 
the  defendant,  on  its  being  presented  to  him  for  payment,  had  refused  to  pay 
it ;  whereupon   the  plaintiff  had    been    called  upon  by  Abud,  and  had  been 

{a)  Vide  TanseH  ▼.  Lnris,  1  l.a.  Rnv.  74:^ 

{J»)  The  case  wa^  argued  while  Loxi  Kmyon  pifaiUid  in  Uie  court. 
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obliged  to  pay  him  the  sura  specified  in  the  bill.  These  are  the  most  mate- 
rial counts :  the  others  are  for  money  paid  by  the  plaintiff  to  the  defendant's 
use,  and  the  other  common  counts.  The  defendant  pleaded  his  bankruptcy 
on  the  7th  of  November  1796,  and  his  certificate ;  and  that  the  cause  of  ac- 
tion accrued  before  bankruptcy.  The  facts  were,  that  the  defendant,  a  silver- 
smith, having  ordered  goods  to  be  manufactured  for  him  by  one  Capper j 
in  order  to  enable  Capper  to  buy  the  materials,  accepted  a  bill  of  exchange, 
drawn  on  him  by  Capper,  dated  22d  of  September y  1796,  at  three  monthsr 
after  date.  Capper  indorsed  it ;  and  at  Capper^s  desire,  but  without  the  de- 
fendant's PRIVITY,  the  plaintiff  indorsed  it  to  give  it  additional  credit,  and 
without  receiving  any  consideration  for  so  doing.  Capper  then  took  the  bill 
to  Abud,  who  paid  him  the  value  of  it,  part  in  silver  and  the  rest,  in  cash ; 
on  which  Capper  manufactured  the  goods  and  delivered  them  to  the  defend- 
ant. The  defendant  became  bankrupt  the  day  before  the  bill  became  due ; 
on  which  the  plaintiff  took  up  the  bill  that  day  from  Abud,  and  it  never  was 
proved  under  the  commission.  Now  here  the  plaintiff  contracted  no  luUnlity 
at  the  defendant's  request.  He  never  became  surety  for  him  in  this  transac- 
tion. His  demand  against  the  defendant,  the  acceptor,  arises  solely  upon 
the  bill,  and  there  was  nothing  to  prevent  his  proving  it  under  the  commis- 
sion. We  are  therefore  of  opinion,  that*  the  defendant's  bankruptcy  is  a  bar 
to  this  action,  and  consequently  that  there  ought  to  be  judgment  for  the  de- 
fendant. 

""  Judgment  of  nonsuit  to  be  entered. 


The  King  v.  Tappenden. 

3  East,  186.    Nov.  29, 1802. 

A  by-law  altering  the  qualifieatum  of  persona  to  be  taken  aa  apprenticea  by.  the  membera  of 
a  corporation,  in  order  to  acquire  their  freedom  by  a  certain  servitude,  ia  not  warranted 
by  a  cuatom  in  such  body,  which  claimed  by  prescription  to  make  by-laws  regulating  the 
wuntber  of  persons  to  be  taken  as  apprentices. 

A  WRIT  of  ma7t<f amt/f  was  directed  to  the  defendant,  as  steward  of  the 
manor  and  hundred  of  Faversham,  in  the  county  of  Kent  ;  reciting  that  the 
town  and  port  of  Faversham,  from  time  immemorial,  was  an  ancient  port,  and 
that  there  was  and  still  is  an  ancient  company  or  corporation  called  The 
Company  of  Free  Fishermen  and  Dredgermen  of  the  Manor  and  Hundred  ; 
and  that  from  time  immemorial,  every  person  who  hath  served  an  apprentice- 
ship of  seven  years  under  indentures  of  apprenticeship  to  a  freeman  of  the 
company  to  learn  the  trade  of  a  fisherman  and  dredgerman,  and  whose,  in- 
dentures  have  been  duly  in  rolled  in  the  books  of  the  company,  and  who  was 
a  married  man  at  the  time  of  his  admission,  has  been  entitled  to  be  admitted 
to  his  freedom.  And  that  from  time  immemorial  it  has  been  the  custom  for 
every  freeman,  as  it  seemed  convenient  to  him  to  take  apprentices  ;  and  that 
during  all  that  time  it  has  been  usual  and  customary  to  inrol  the  indentures 
of  every  apprentice  so  bound,  and  was  the  duty  of  the  steward  to  inrol  the 
same  upon  tender  of  such  indentures.  It  then  proceeded  to  state,  that  one 
/.  Fairbrass  was,  by  indentures  dated  11th  October  last,  bound  apprentice  to 
one  T.  Fairbrass,  then  and  still  being  a  freeman  of  the  company,  and  enti- 
tled to  take  such  apprentice,  for  seven  years,  to  learn  the  trade  of  such  fish- 
erman, &c.  and  that  his  indentures  were  tendered  to  and  refused  to  be  en- 
rolled by  the  defendant  as  steward,  &c.  wherefore  he  was  commanded  to  in- 
rol them,  &c. 

To  this  the  defendant  returned,  that  the  tenants  of  the  said  manor  and 
hundred  from  time  immemorial  have  been  and  are  an  ancient  company, 
Jcnowo  by  the  name,  &€.  and  during  all  that  time  have  holdcn  of  the  lord  of 
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the  said  manor  and  hundred,  as  tenants  of  the  manor,  &c.  certain  oyster 
grounds  within  and  belonging  to  the  said  manor,  &c.  and  have  laid  and  kept 
oysters  upon  the  said  grounds  ybr  the  common  use  and  benefit  of  the  freemen 
of  the  said  company ^  and  have  carried  on  and  exercised,  for  the  common  use 
and  benefit  of  the  said  freemen,  a  trade  in  oysters  in  partnership  together  ; 
and  that  the  said  trade  is  the  chief  business  and  employment  of  the  company, 
and  the  principal  object  for  which  they  act  as  such ;  and  that  the  profits  of 
the  said  trade  are  divided  among  the  freemen.  And  that  from  time  imme- 
morial there  have  been  certain  courts  called  Water  Courts,  holden  from  time 
to  time  in  and  for  the  manor,  &c.  at  which  the  company  have  been  used  and 
accustomed  to  make  orders  and  ordinances,  as  well  for  the  better  government 
and  regulation  of  the  said  trade,  and  the  restraining  the  number  of  persons 
to  be  admitted  to  the  freedom  of  the  company j  as  for  the  reasonable  restraining 
and  regulating  the  number  of  persons  to  be  taken  apprentices  by  any  of  the 
freemen^  so  as  to  entitle  such  persons,  by  reason  of  such  apprenticeship,  to  bfi 
admitted  to  the  freedom  of  the  company.  That  on  the  30th  of  July  1785,  at 
a  water  court .  holden,  6^.  an  order  was  made  by  the  company,  that  from 
thenceforth  no  tenant  of  the  manor,  &c.  should  take  any  apprentice,  or  ap- 
prentices, other  than  his  own  son  or  sons,  or  the  son  or  sons  of  his  wife  by 
any  former  husband,  or  other  than  the  son  or  sons  of  any  other  tenant  of  the 
manor,  &c.  or  of  his  wife  by  any  former  husband  :  and  that  any  indenture 
of  apprenticeship  made  contrary  thereto  should  not  be  enrolled,  nor  the  ap- 
prentice admitted  to  his  freedom.  The  return  then  stated,  that  that  order 
was  still  in  force,  and  that  at  the  time  of  making  it,  it  was  necessary,  for  the 
well-being  of  the  company,  to  make  some  regulation  for  restraining  the  num- 
ber of  persons  to  be  admitted  to  their  freedom  ;  and  that  unless  some  regula- 
tion for  that  purpose  had  been  made,  the  number  of  freemen  might  have  be- 
come and  was  likely  to  become  so  large,  that  there  was  great  reason  to  be- 
lieve that  they  and  their  families  could  not  have  been  supported  by  the  profits 
of  the  trade,  and  that  the  said  oyster  fishery  must  have  fallen  very  much  to 
decay.  It  then  negatived  that  J.  Fairbrass  was  the  son  either  of  the  said  T. 
Fairbrass,  or  of  any  woman  who  is  or  was  the  wife  of  the  said  T.  F.,  or  that 
he  was  the  son  of  any  ];)erson  who  is  or  was  a  tenant  of  the  manor,  &c.  or  of 
any  woman  who  is  or  was  the  wife  of  any  tenant.  Wherefore  the  defendant 
had  not  inrolled  the  said  indentures,  &c.     In  Michaelmas  term  last 

Wood  took  these  objections  to  the  return ;  1st,  that  the  by-law  therein 
stated,  of  the  30th  of  July  1785,  was  repugnant  to  the  original  constitution 
of  the  company,  which  laid  no  such  restraint  on  the  number  or  condition  of 
the  apprentices  to  be  taken  by  the  freemen,  and  was  therefore  void.  2dly, 
That  it  was  also  void,  as  contrary  to  the  freedom  of  trade  in  general.  1st, 
The  company  being  immemorial  must  be  presumed  to  have  originated  by 
charter,  regulating  the  admission  of  apprentices  to  freemen  in  the  manner 
heretofore  always  exercised.  By  the  original  constitution  every  freeman  has 
a  right  to  take  any  person  as  an  apprentice,  whose  indentures  the  steward  is 
bound  to  inrol,  povided  he  has  served  seven  years  under  thero^  and  was  a 
married  man  at  the  time  of  his  admission.  The  by-law,  however,  attempts 
to  impose  another  qualification  or  condition,  namely,  that  the  apprentice 
shoula  be  the  son  of  a  freeman,  or  of  a  widow  afterwards  married  to  a  free- 
man. The  object  of  the  crown  in  originally  framing  this  institution  was  to 
create  a  nursery  of  seamen,  to  which  the  new  restraint  imposed  by  the  by- 
law is  repugnant,  inasmuch  as  it  tends  to  diminish  the  number  of  persons 
capable  of  serving  the  public  in  that  capacity :  and  in  fact  the  number  of  sea- 
men annually  supplied  to  the  navy  since  the  new  regulation  is  very  conside- 
rably diminished.  2dly,  The  by-law  is  contrary  to  the  general  freedom  of 
trade.  Upon  this  principle  a  by-law  made  by  the  wardens  of  the  coopers' 
company  of  Newcastle^upon*  Tyne,  7  Term  Rep.  543,  to  restrain  the  number 
of  apprentices  to  be  taken  by  the  members  of  it  was  holden  to  be  void. 
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Bayley^  Serit.,  contra,  said  that  the  by-law  in  question  did  not  pretend  to 
restrain  the  taking  of  apprentices  by  the  freemen  generally ;  but  only  pre- 
vented such  apprentices  from  acquiring  their  freedom,  unless  they  came  within 
the  description  of  ihe  by-law.  [Lord  Kenyan^  C.  J.  If  the  constitution  of 
the  place  originally  conferred  certain  rights  on  apprentices  serving  freemen 
of  the  company,  can  the  company  by  a  by-law  take  away  those  privileges  ? 
You  will  find  it  difficult  to  maintain  that  proposition.  Suppose  none  of  the 
immediate  tenants  of  the  manor  had  any  children,  is  the  company  to  die 
a  natural  death  for  want  of  other  successors  ?]  That  would  be  as  good  a 
reason  for  repealing  the  by-law  as  the  superfluity  of  members  was  for  enact- 
ing it.  [Lord  Kenyan,  That  would  depend  upon  their  pleasure,  which 
shews  that  the  by-law  is  felo-dc'se.]  If  the  number  of  freemen  had  not  been 
restrained,  the  company  would  have  become  so  numerous  that  the  profits  of 
the  trade  would  have  ieen  inadequate  to  their  maintenance,  and  so  the  object 
of  the  institution  would  be  lost.  This  corporation  is  of  a  peculiar  kind  :  the 
members  of  it  are  partners  in  trade,  which  must  from  the  nature  of  the  thing 
be  limited  to  the  particular  oyster  grounds  within  the  manor.  They  cannot 
carr^  on  a  general  unlimited  trade.  Then  if  the  trade  be  in  its  nature  limit- 
ed, It  is  not  an  unreasonable  by-law  which  limits  the  number  or  description 
of  persons  to  carry  it  on.  Having  then  a  power  in  their  original  creation  to 
roalce  by-laws  and  ordinances,  it  is  reasonable  to  presume  that  they  had  a 
power  of  making  so  reasonable  a  by-law  as  this,  which  adapts  the  number  of 
traders  to  the  extent  of  the  trade  which  was  the  object  of  the  incorporation. 
It  may  be  another  question  if  they  abuse  this  power  to  the  probable  destruc- 
tion of  the  corporation.  If  this  power  be  part  of  the  custom,  it  gets  rid  of  the 
authority  of  the  case  cited,  where  there  was  no  such  custom. 

Wood,  in  reply,  observed,  that  the  by-law  was  not  consistent  even  with  the 
custom  pleaded,  supposing  such  a  custom  to  be  good.  For  the  custom  stated 
is  to  restrain  the  number  of  apprentices,  which  will  not  warrant  a  by-law  al- 
tering the  giiolification  of  such,  which  is  a  very  different  sort  of  restraint, 
and  may  operate  to  reduce  the  numbers  much  more  than  may  be  necessary,  or 
within  the  contemplation  of  the  makers  of  it. 

Lord  Kenyon,  Ch.  J.  then  said,  that  the  Court  would  advise  further  of  the 
case,  iff  upon  consideration,  they  found  there  was  any  difficulty  in  it.  But, 
as  then  advised,  it  seemed  to  him  difficult  to  maintain  the  by-law..  That  the 
argument  last  urged  by  Mr.  Wood  had  great  weight  in  a  case  which  came 
before  the  court  from  Maidstone,  where  it  was  attempted,  but  without  efiect, 
to  add  the  qualification  of  having  lOZ.  a  year  to  persons  eligible  to  a  certain 
office  in  a  corporation.  There  might  certainly  be  reasonable  restraints  im- 
posed by  by-laws  on  trade  :  but  he  thought  this  by-law  bad,  inasmuch  as  it 
attempted  to  add  a  qualification  to  the  persons  before  eligible  to  be  taken  as 
apprentices,  beyond  what  the  original  constitution  bad  required. 

Grose,  J.  also  observed,  that  this  by-law  operated  as  an  alteration  of  the 
qualification  of  persons  to  be  taken  as  apprentices,  and  was  not  merely  an 
abridgement  of  the  number  of  them.  The  case  stood  over,  without  further 
notice  from  the  Court,  till  the  parties  applied  again  on  a  former  day  in  this 
term,  to  know  whether  they  had  disposed  of  the  rule.     And  on  this  day 

Grose,  J.  delivered  the  opinion  of  the  Court  (a),  which,  he  observed,  had 
stood  over  thus  long  by  mistake ;  as  the  rule  for  a  peremptory  mandamus  was 
granted  nisi  (h),  &c.  at  the  time  it  was  argued :  the  Court  being  of  opinion 
that  the  by-law  was  bad,  as  being  a  restriction  of  the  qualification  under  the 
custom.  Rule  absolute. 

(a)  The  case  was  argued,  and  stood  over  for  coDsideration,  before  Lord  EUenboraugh  took 
bis  seat  on  the  bench. 
(6)  t.  e.  to  take  effect  if  the  Court  do  not  alter  their  opinion  in  the  coarse  of  the 
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Williams  v.  The  East  India  Company. 

3  East,  192.    Nov.  29,  1802. 

Where  the  law  |ireaamea  the  affirmative  ofany  fact,  the  negative  of  inch  fact  mast  be  prov- 
ed by  the  party  averring  it  in  pleading.  So  where  any  act  is  required  to  be  done  by  one, 
the  omission  of  which  wonld  make  him  guilty  of  a  criminal  neglect  of  duty,  the  law  pre- 
sumes the  affirmative,  and  throws  the  burthen  of  proving  the  negative  on  the  party  who 
insists  on  it.  Therefore,  where  a  plaintiff  declared  that  the  defendants,  who  had  charter- 
ed his  ship,  pat  on  board  a  dangerous  commodity  (by  which  a  loss  happened)  toUkout  due 
notice  to  the  captain,  or  any  other  person  emploved  m  the  navigation,  it  lay  upon  him  to 

Srove  such  negative  averment.  And  it  being  shewn  that  the  commodity  was  delivered 
y  the  defendants*  officer,  and  received  by  the  first  mate  of  the  plaintiff's  ship  (which  first 
mate  was  dead,  and  no  other  person  was  present  to  depose  to  the  convenation  which 
passed  between  them)  ;  held  that  the  best  evidence  of  the  fact  could  only  be  given  by  the 
defendant's  officer  who  delivered  the  commodity  on  board  to  such  first  mate,  and  th^the 
action  coald  not  be  sustained  by  secondary  evidence. 

THE  declaration  contained  four  counts,  the  first  of  which  was  abandoned. 
The  second  stated,  that  the  plaintiff,  before  and  at  the  time  of  making  the 
charter-party  of  affreightment  afler-mentioned,  and  from  thence  continually 
afterwards  until  the  committing  the  grievance  and  happening  of  the  loss  af- 
ter-mentioned, was  the  owner  of  a  ship  called  the  Princess  Amelia,  whereof 
one  J.  Ramsde7i,  for  and  during  all  the  time  aforesaid,  was  master ;  which 
said  ship,  at  the  time  of  making  the  said  charter-party,  was  at  anchor  in  the 
river  Thames.  That  the  plaintiff,  on  the  14th  of  February  1797,  by  a  cer- 
tain charter-party  made  between  him,  &c.  and  Ramsden,  as  captain  of  the 
ship  of  the  one  part,  and  the  East  India  Company  of  the  other  part,  let  her 
to  freight  to  the  Con>pany :  (in  which  charter-party  was  a  covenant  for  the 
owners  to  receive  and  take  on  board  the  ship,  and  well  and  securely  stow 
and  place  therein,  all  such  goods,  &c.  as  should  be  laden  or  tendered  to  be 
laden  on  board  by  the  order  of  the  Company  or  their  servants,  6cc.)  That 
the  ship  sailed  under  such  charter-party  on  the  20th  of  July  1797  to  the  East 
Indies  on  her  voyage,  and  duly  discharged  her  outward-bound  cargo,  and  re- 
mained in  the  Company's  service  in  the  East  Indies^  by  virtue  of  the  said 
charter-party,  until  and  at  the  time  of  the  committing  of  the  grievance  and 
happening,  of  the  loss  after-mentioned.  Yet  the  Company,  by  their  agents, 
while  the  ship  so  remained  in  their  service,  &c.  wrongfully,  unlawfully,  and 
unjustly,  sent,  and  caused  and  procured  to  be  sent,  amongst  other  goods  and 
merchandize,  to  and  on  board  the  said  ship  or  vessel,  for  the  purpose  of  being 
conveyed  therein  from  Bombay  in  the  East  Indies  to  Tellicherry,  a  certain 
package,  containing  therein  certain  oil  and  varnish  of  a  combustible  and  inflame 
mable  nature,  wiihout  giving  due  or  sufficient  rwtice  or  intimation  thereof  to 
the  said  J.  Bximsden,  so  being  master  of  the  said  ship,  or  to  any  other  person 
or  persons  concerned  or  employed  in  the  navigation  thereof,  as  the  said  de- 
fendants ought  to  have  done,  in  order  that  the  said  Ramsden,  or  such  person 
or  persons  concerned  or  employed  as  last  aforesaid,  might  stow  and  deposit  the 
said  last-mentioned  package  in  such  part  of  the  said  last-mentioned  ship,  as 
not  to  endanger  the  safety  and  security  of  the  same  in  the  conveyance  of  the 
said  package.  That  by  reason  of  such  notice  or  intimation  not  having  been 
given,  the  said  package  was  not  placed  and  stowed  in  manner  aforesaid,  but 
was  placed  in  the  afterhold  of  the  ship,  for  the  purpose  of  being  conveyed  as 
aforesaid,  the  same  being  an  unfit  and  unsafe  part  of  the  ship  for  the  stowing 
the  said  package,  and  the  safety  of  the  ship  being  greatly  and  unnecessarily 
endangered  by  the  conveyance  of  the  package  in  that  part.  That  afterwards, 
on  the  1st  of  April  1798,  the  ship  sailed  under  the  Company's  orders,  with 
the  said  package  on  board,  from  Bombay  to  Tellicherry ;  and  that  in  the 
course  of  that  voyage,  on  the  5th  of  April,  on  the  high  seas,  the  said  oil  ot 
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Tarnish,  by  reason  of  its  own  inflammable  and  combastible  nature,  set  fire  to 
the  ship ;  and  the  same,  with  her  cargo,  by  reason  of  the  said  package  of  oil 
or  varnish  being  so  placed  in  the  after-hold,  for  want  of  such  due  notice  or  inti* 
mation,  as  aforesaid,  was  burned  and  destroyed,  &c.  to  the  plaintiff's  damage  of 
20,000/.  The  third  count  was  to  the  same  effect.  The  fourth  count  stated 
more  generally,  that  the  Company  so  carelesshjt  negligently^  and  improperly 
used  the  said  ship  whilst  she  continued  in  their  employ,  that  through  the 
carelessness,  negligence,  and  improper  conduct  of  them  and  their  agents  em- 
ployed in  that  behalf,  the  ship  was  burned  and  destroyed. 

Upon  not  guilty  pleaded,  at  the  trial  before  Lord  EUenborougk^  Ch.  L^at 
GuildkaUy  it  appeared  that  the  commodity  which  had  occasioned  the  loss 
of  the  ship  by  fire,  was  a  jar  of  a  certain  oil  or  varnish  called  by  the  natives 
in  India,  Rogkan,  packed  in  a  wicker  case,  and  supposed  to  be  a  compost^ 
tioa  of  gum-gopal  and  linseed  oil,  of  a  very  inflammable  nature.  This  was 
put  on  board  by  order  of  the  military  board,  at  Bombay,  amongst  a  quantity 
of  other  military  stores ;  and  in  the  written  order  to  receive  this  package  on 
board  it  was  simplv  called  Roghan,  without  any  specification  of  its  nature. 
It  appeared  to  be  the  duty  of  the  conductor  of  the  military  stores,  on  the  part 
of  the  Company,  to  carry  them  on  board,  and  the  duty  of  the  chief  mate  of 
the  ship  principally  to  receive  the  cargo  and  stow  it  in  the  ship.  On  this 
occasion,  the  evidence  went  to  shew  that  the  chief  mate  was  the  person  who 
had  received  the  Roghan,  with  other  military  stores,  on  board ;  but  he  being 
dead,  no  evidence  was  given  of  what  passed  between  him  and  the  conductor 
of  the  military  stores,  or  whatever  other  person  had  been  in  fact  employed  to 
convey  the  article  on  board.  It  was  proved,  however,  by  the  captain  of  the 
ship  and  the  second  mate,  that  no  communication  had  been  made  to  either  of. 
them,  or  to  their  knowledge,  to  any  other  person  on  board  the  ship,  concern* 
ing  the  inflammable  nature  of  the  article  called  Roghan;  that  they  them- 
selves were  altogether  unacquainted  either  with  the  nature  or  even  the  name 
of  it ;  and  indeed  it  appeared  evident  enough  from  the  whole  of  the  testimony 
of  these  and  other  persons  on  board  the  ship  at  the  time,  that  neither  the  na- 
ture nor  the  name  of  it  was  generally  known.  It  was  also  proved,  that  the 
chief  mate  was  an  oflicer  of  skill  and  discretion.  Thai  the  afterhold  where 
this  Roghan  was  stowed  was  a  proper  place  for  such  a  package,  if  it  were 
not  known  to  conuiin  an  inflammable  substance,  but  an  improper  place  to 
stow  an  article  of  such  a  nature  as  this  really  was ;  and  that  by  means  of  its 
oozing  out  of  the  jar,  the  ship  was  set  on  fire  and  totally  destroyed  soon  after 
putting  to  sea. 

Lord  Ellenborough,  Ch.  J.  was  of  opinion  at  the  trial,  that  the  plaintiff 
had  failed  in  proving  a  material  allegation  in  the  declaration,  and  which  it 
was  material  to  him  to  prove,  in  order  to  support  the  action ;  namely,  that 
no  notice  was  given  to  the  chief  mate  of  the  dangerous  nature  of  the  com- 
modity at  the  time  when  it  was  received  by  him  on  board  from  the  Com- 
pany's officer  :  for  nan  constat  but  that  the  fullest  notice  had  been  given.  That , 
the  ]>roof  of  this  allegation  lay  on  the  plaintiff,  and  the  best  evidence  of  it  was 
still  in  his  power  to  produce,  notwithstanding  the  death  of  the  chief  mate,  by 
calling  the  Company's  officer  who  delivered  the  article  on  board,  who  could 
best  tell  whether  or  not  he  had  given  such  notice,  as  no  other  person  appeared 
to  have  been  privy  to  what  passed  between  them  at  the  time  :  and  for  want 
of  this  evidence  he  nonsuited  the  plaintiff. 

Adam,  Wood,  and  Bosanquet,  on  a  former  day,  shewed  cause  against  a  rule 
nisi,  which  had  been  obtained  for  setting  aside  the  nonsuit  and  granting  a 
new  trial.  Supposing  it  to  have  been  the  duty  of  the  Company's  officer  to 
give  notice  of  the  dangerous  nature  of  the  commodity  when  it  was  delivered 
on  board  the  plaintiff's  ship,  it  must  be  presumed,  in  the  absence  of  all  proof 
to  the  contrary,  that  such  notice  was  given,  as  it  cannot  be  presumed  that  the 
ofidcer  acted  contrary  to  his  duty.     It  was  therefore  a  necessary  part  of  the 

Vol.  IL  14 
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plnintiflf's  case  to  shew  that  no  such  notice  bad  been  given)  that  being  the 
gist  of  the  action,  the  wrong  complained  of,  without  which  the  action  cannot 
be  sustained,  being  damnum  sine  injuria.  Com.  Dig.  action  on  the  case*  A. 
Bui  at  any  rate,  the  plaintiff  having  averred  the  want  of  such  notice  in  his 
declaration,  and  made  it  the  foundation  of  his  complaint,  it  was  incumbent  on 
him  to  prove  it ;  the  subject  matter  of  the  allegation,  though  conveying  a 
negative  in  terms,  being  capable  of  affirmative  proof,  by  calling  either  of  the 
persons  by  or  to  whom  the  commodity  was  delivered  on  board  or  any  other 
wha  might  happen  to  have  been  present  at  the  time,  to  speak  to  what  passed 
on  tne  occasion.  And  the  chief  mate -who  received  the  Roghan  being  dead, 
the  plaintiff  ought  to  have  called  the  officer  as  a  witness  by  whom  the  deliv* 
ery  was  made,  who  was  capable  of  saying  with  certainty  whether  he  had 
given  such  notice. 

Erskine,  Dallas,  and  Williams,  in  support  of  the  rule,  contended  that,  this 
being  a  negative  averment  on  the  part  of  the  plaintiff,  ihe  affirmative  of  which 
was  the  ground  of  defence  to  ^e  action,  it  lay  upon  the  defendant,  whose 
duty  it  was  to  give  the  notice,  to  prove  affirmatively  that  it  was  in  fact  given. 
The  general  rule  is,  that  the  party  on  whom  the  affirmative  of  the  issue 
lies  is  to  begin  by  proving  it.  Now  upon  the  plea  of  not  guilty  to  an  action 
on  the  case,  which  puts  in  i<>sue  every  material  fact,  the  same  rule  must  pre- 
vail. If,  instead  of  the  general  issue,  the  form  of  pleading  required  the  de* 
fendants  to  plead  specially,  they  must  have  proceeded  to  aver,  amongst  other 
things,  that  they  had  given  due  notice  of  the  dangerous  nature  of  the  com* 
modity,  and  issue  would,  have  been  specifically  joined  on  the  fact,  which  it 
would  then  have  been  incumbent  upon  them  to  prove,  according  to  the  general 
rule  above-mentioned.  Then  the  form  of  the  pleading  cannot  vary  the  course 
of  the  proof.  It  often  happens  that  a  fact,  which  is  the  proper  subject  matter 
of  defence  to  a  defendant,  and  the  affirmative  of  which  it  is  incumbent  upon 
him  to  prove,  must  yet  be  negatived  by  averment  in  the  plaintiff  ^s  declara- 
tion ;  as  in  actions  for  penalties  on  the  game  laws,  where  the  want  of  the 
several  qualifications,  mentioned  in  the  enacting  clause  of  the  statute  giving 
the  penalty,  must  be  averred  in  the  declaration :  and  yet  it  was  never  requir- 
ed of  a  plaintiff  to  prove  such  negative  averments(a),  not  being  facts  presum- 
ed to  be  withinhis  own  knowledge ;  but  the  practice  has  always  been  to  throw 
the  otius  prohandi  on  the  defendant  who  insists  on  the  affirmative.  But  at 
any  rale,  there  was  sufficient  evidence  of  the  negative  given  by  the  plaintiff 
to  leave  to  the  jury,  whose  proper  province  it  was  to  decide  upon  it.  For  the 
averment  is,  tha,t  no  notice  of  the  dangerous  nature  of  the  commodity  was 
given  to  J.  Ramsden  the  master,  or  any  other  person  employed  in  the  navi- 
gation of  the  ship ;  and  it  was  proved  by  Captain  Ramsden,  and  the  next  sur- 
viving officer  of  the  ship,  who  had  the  principal  conduct  of  her,  that  no  no- 
tice had  been  received  by  them,  which  was  at  least  sufficient  to  throw  the 
onus  probandi  on  the  defendant,  that  notice  had  been  given  to  the  chief  mate 
who  was  dead.  Besides,  it  might  also  be  considered  as  some  evidence  of  the 
negative,  that  the  chief  mate,  who  was  an  officer  of  skill,  had  stowed  the 
package  in  a  situation  which  no  person,  knowing  the  dangerous  nature  of  its 
contents,  would,  without  the  grossest  ignorance  of  his  duty,  have  done. 

Curia  advisare  vnlt. 

Lord  Ellbnborough,  Ch.  J.  now  delivered  the  opinion  of  the  Court.  (Af- 
ter stating  the  case,  and  that  the  plaintiff  was  nonsuited  at  the  trial,  on  ac» 
count  of  his  not  having  proved  that  no  notice  or  information  of  the  danger- 
ous quality  of  the  article  put  on  board  was  given  to  the  persons  concerned  or 
employed  in  the  navigation  of  the  ship) :  It  has  been  contended  that  the  non- 
suit should  be  set  aside  on  two  grounds ;  first,  that  tlie  allegation  of  its  being 
sent  oh  board  without  notice  is  the  allegation  of  a  negative,  and  that  therefore 

(a)  Vide  Ra  w.  SUme^  ante,  1  vol.  639.  6&Jy  3, 5. 
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ttie  proof  of  the  afBrmatire,  yiz.  that  it  was  sent  on  board  with  notice,  should 
come  on  the  other  side,  that  is,  on  the  part. of  the  defendant.  Secondly,  It 
has  been  contended,  that  supposing  the  burthen  of  proving  that  the  article 
called  Roghan  was  sent  on  board  in  this  case  without  notice  should,  in  point 
of  law,  rest  upon  the  plaintiff,  yet  that  the  plaintiff  has  in  this  case  given  suf- 
ficient prima  facie  evidence  of  the  want  of  notice  to  have  gone  to  a  jury.  As 
to  the  first  point,  namely,  that  the  burthen  of  proof  rested  in  this  case  on  the 
defendant,  and  that  he  was  bound  to  prove  the  finct  of  notice ;  it  was  argued 
fay  the  plaintiff,  that  if,  instead  of  pleading  the  general  issue,  the  defencknts 
had  by  their  plea  specially  denied  the  several  facts  alleged  in  the  plaintiff's 
declaration,  that  in  pleading  the  defendants  must,  in  the  denial  of  the  allegaF- 
iion  that  the  Roghan  was  put  on  board  without  notice,  have  been  obliged  to 
allege  affirmatively,  that  they  had  given  notice,  or  that  the  plaintiff  had  fto* 
tice.  Now  admitting  that  such  would  have  been  the  form  of  the  plea  and 
issue,  yet  there  is  a  rule  of  law  by  which,  even  in  such  case,  and  upon  an 
issue  so  framed,  the  burthen  of  negativing  in  proof  such  affirmative  allegation 
of  the  defendants  would  have  been  thrown  on  the  plaintiff;  and  that  rule  of 
law  is,  that  where  any  act  is  required  to  be  done  on  the  one  part,  so  that  the 
party  neglecting  it  would  be  guilty  of  a  criminal  neglect  of  duty  in  not  having 
done  it,  the  law  presumes  the  affirmative,  and  throws  the  burthen  of  proving 
the  contrary,  that  is,  in  such  case  of  proving  a  negative,  on  the  other  side. 
Mtndce  ▼.  Sutler,  1  Rol.  Rep.  83.  '*  In  a  suit  for  tydies  in  the  spiritual  coturt, 
the  defendant  pleaded,  that  the  plaintiff  had  not  read  the  XXXIX  Articles ; 
and  the  Court  put  thp  defendant  to  prove  it,  though  a  negative.  Whereupon 
he  moved  the  Court  for  a  prohibition ;  which  was  denied :  for  in  this  case 
the  law  will  presume  that  a  parson  had  read  the  Articles  ;  for  otherwise  he  is 
to  lose  his  benefice :  and  when  the  law  presumes  the  affirmative,  then  the  fiegO" 
tive  is  to  be  proved"  This,  it  will  be  observed,  was  in  a  civil  suit.  So  upon 
the  same  principle  in  Lord  Halifax's  C9se,  Bull.  N.  P.  298,  and  also  in  Viner, 
tit  Evidence  ;  upon  an  infortnation  against  Lord  Halifax  for  refusing  to  de* 
liver  up  the  rolls  of  the  auditor  of  the  Court  of  Exchequer,  the  Court  of 
Exchequer  put  the  plaintiff  upon  proving  the  negative,  viz.  that  he  did  not 
deliver  them :  for  "  a  person  shall  be  presumed  duly  to  execute  his  t^ice  until 
the  contrary  appear."  And  also  in  The  King  y.  Coombs,  Comb.  57,  the 
defendant  swore  an  affirmative ;  and  an  information  was  exhibited  against 
him  for  it.  And  although  a  ne^tive  could  not  be  proved,  yet  the  Court 
directed  that  they,  that  is  to  say  the  prosecutors,  should  Jirst  give  their  pro- 
bable  evidence,  and  that  the  defendant  should  afterwards  prove  the  affirmative 
if  he  could.  And  the  same  principle  is  recognized  in  Gilbert's  Law  of  Evi- 
dence, p.  148,  viz.  that  where  the  law  supposes  the  matter  contained  in  the 
issue,  there  the  opposite  party,  (that  is,  the  party  who  contends  for  the  con* 
trary  of  that  which  the  law  supposes),  must  be  put  into  proof  of  it  ^  a  neg- 
ative. That  the  declaration,  in  imputing  to  the  defendants  the  having 
wrongfully  put  on  board  a  ship,  without  notice  to  those  concerned  in  the 
management  of  the  ship,  an  article  of  an  highly  dangerous  combustible  nor 
ture,  imputes  to  the  defendants  a  criminal  negligence,  cannot  well  be  Ques- 
tioned. In  order  to  make  the  putting  on  board  wrongful,  the  defenoants 
muat  be  conusant  of  the  dangerous  qualitv  of  the  article  put  on  board;  and 
if  being  so,  they  yet  gave  no  notice,  considering  the  probable  danger  thereby 
occasioned  to  the  lives  of  those  on  board,  it  amounts  to  a  species  of  delin- 
quency in  the  persons  concerned  in  so  putting  such  dangerous  article  on 
board,  for  which  they  are  criminally  liable,  and  punishable  as  for  a  misde- 
meanor at  least.  We  are  therefore  of  opinion,  upon  the  principle  and  the 
authorities  above  stated,  that  the  burthen  of  proving  that  the  dangerous  arti- 
cle in  question  was  put  on  board  without  notice,  rested  upon  the  pUintifft 
alleging  it  to  have  been  wrongfully  put  on  board  without  notice  of  its  nature 


lOB  CASES  IN  MICHAELMAS  TERM 

and  qual]ty(l).  The  next  qaestion  is,  Whether  the  plaintiff  have  given  suffi- 
cient prima  facie  evidence  of  the  want  of  notice  to  have  gone  to  a  jury? 
And  we  are  of  opinion  that  he  has  not.  The  best  evidence  should  ha^e  been 
given  of  which  the  nature  of  the  thing  was  capable.  The  best  evidence  was 
to  have  been  had  by  calling  in  the  first  instance  upon  the  persons  immedi- 
ately and  officially  employed  in  the  delivery  and  in  the  receiving  the  goods 
on  board,  who  appear  in  this  case  to  have  been  the  first  mate  on  the  one  side, 
and  the  militarv  conductor  on  the  other.  And  though  one  of  these  persons, 
the.mate,  was  dead,  it  did  not  warrant  the  plaintiff  in  resorting  to  an  inferior 
and  secondary  species  of  testimony,  viz.  the  presumption  and  inference  aris- 
ing from  a  non-communication  to  other  persons  on  board,  as  long  as  the 
military  conductor,  the  other  living  witness  immediately  and  primarily  con- 
cerned in  the  transaction  of  shipping  the  goods  on  board,  could  be  resorted 
to :  and  no  impossibility  of  resorting  to  this  evidence  of  the  military  con- 
ductor, the  proper  and  primary  evidence  on  the  subject,  is  suggested  to  exist 
in  this  case.  We  are  therefore  of  opinion  that  the  nonsuit  was  proper,  and 
that  the  rule  for  setting  it  aside  must  be  discharged. 

Rule  discharged.(2) 


Scammell  and  Others  v.  Wilkinson  and  Another. 

3  Bait,  202.    Nov.  29,  1802. 

No  co«U  can  be  awarded  on  prohibition  afainst  executors,  against  whom  judgment  was  ob- 
tained on  demurrer  upon  a  question,  Whether  they  were  entitled  to  a  general  or  limited 
probate  ? 

PROHIBITION  having  been  granted  in  this  case  after  demurrer  and 
argument,  {quod  vide  ante,  2  vol.  552),  a  rule  nisi  was  obtained  on  the  part 
of  the  plaintiflls  in  prohibition  to  refer  it  to  the  master  to  tax  their  costs. 

T.  Carr,  in  support  of  the  rule,  referred  to  the  stat.  8  and  9  Will.  3.  c.  11. 
$.  3,  which  enacts  "  That  in  all  suits  upon  any  writ  or  writs  of  scire  facias, 
**'  and  suits  upon  prohibitions,  the  plaintiff  obtaming  judgment  or  any  award 
"  of  execution,  after  plea  pleaded  or  demurrer  joined  therein,  shall  likewise 
"  recover  his  costs  of  suit,"  &c.  He  also  noticed  the  5th  clause,  which  pro- 
vides '*  that  nothing  herein  contained  shall  he  construed  to  alter  the  laws  in 
*'  being  as  to  executors  or  administrators  in  such  cases  where  they  are  not  at 
"  present  liable  to  the  payment  of  costs  of  suit."  But  observed,  that  the  stat- 
ute regulated  costs  in  other  cases,  than  prohibition^  to  which  the  proviso 
would  apply  ;  and  that  it  could  not  relate  to  cases  in  prohihittbn^  costs  being 
for  the.  first  time  granted  in  this  respect  by  the  statute  of  William  itself.  He 
observed,  that  there  was  no  case  deciding  the  construction  of  the  third  clause 
with  respect  to  prohibition,  the  case  of  BeUew  v.  Aylmery  1  Stra.  188,  (to 
which  he  was  referred  by  the  Court  as  in  point  upon  the  general  construction 
of  the  clause)  being  in  scire  facias  against  aq  executor,  where  this  point 
passed  without  much  notice  and  no  argument ;  the  attention  of  the  Court 
being  wholly  directed  to  another  question,  Whether  admitting  the  judgment 
for  costs  to  be  wrong,  the  judgment  must  be  reversed  in  toto  ;  which  they 
decided  in  the  negative.  The  only  other  case  on  the  subject  is  Sviith  v. 
Harmer(b),  which  is  a  short  loose  note.  But  2dly,  It  does  not  appear  that 
the  defendants  were  sued  as  executors.  That  was  not  the  question  before 
this  Court,  which  cannot  take  notice  of  them  in  that  character  without  the 

(1)  The  same  rule  of  law  was  again  recognized  by  Lord  ELLenboroush  in  Tlie  King  v- 
Hawkins,  10  Bast,  216. 

(2)  fSee  Jackstm  v.  Skofffer^  11  Johns.  513.     Uartwdl  v.  RooC,  19  Johns.  345.— WJ 
(6)  I  Lill.  Br.  K<>g.  47r).  (G),  referred  to  in  Hullock  on  CobU,  303. 
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atitbentication  of  the  probate,  which  was  not  stiewn  to  them.  And  non  con- 
stat, that  the  defendants  would  finally  be  entitled  to  probate  at  all  from  the 
ecclesiastical  court. 

Lord  Ellenborougb,  Ch.  J.  The  question  of  costs  incases  in  scire  facias 
and  prohibition  must  stand  on  the  same  footing  upon  the  construction  of  the 
third  clause  in  the  statute  of  King  William,  which  provides  for  them  both  in 
the  same  terms.  The  case  therefore  of  Bellew  v.  Aylmer  is  directly  in  point, 
that  no  costs  can  be  awarded  against  these  defendants,  who  are  sued  as  ex- 
ecutors in  prohibition.  That  case  was  argued  by  very  able  counsel,  and  this 
point  was  thought  too  plain  to  be  contested,  and  the  judgment  of  the  Court 
necessarily  proceeded  upon  it.  On  the  other  point  there  was  no  doubt  but 
that  the  defendants  were  sued  as  executors :  it  was  not  disputed  but  that  they 
were  entitled  to  a  probate  of  some  sort :  the  only  question  was,  whether 
they  were  entitled  to  a  general  or  limited  probate. 

Per  Curiam,  Rule  discharged. 

Wigley  was  to  have  argued  against  the  rule. 


Wood  V.  Miller. 

3  East,  204.    Nov.  29, 1802. 


The  iMoe  mnit  be  entered  as  of  the  term  when  the  rnle  to  reply  was  ^iven  and  the  simUi' 
ter  joined,  and  not  as  of  the  preceding  term  when  the  plea  was  pleaded. 

THE  proceedings  were  by  bill.  The  declaration  was  of  Hilary  term,  and 
plea  of  non  assumpsit  of  the  same  term.  A  rule  to  reply  was  given  in  Easter 
term,  when  the  plaintiff  replied  the  similiter  ;  and  in  Trinity  term  following, 
on  a  rule  to  enter  the  issue,  it  was  entered  by  the  plaintiff,  entitling  it  of  Hila- 
ry term  preceding ;  after  which  the  defendant  signed  judgment  of  non-pros 
for  not  entering  the  issue. 

Marryat  now  shewed  cause  against  a  rule  obtained  for  setting  aside  the 
non-pros;  contending  that  the  issue  ought  to  have  been  entered  of  Easter 
term,  being  that  wherein  it  was  joined ;  and  that  the  entering  it  of  another 
term  was  a  nullity,  and  therefore  the  non-pros  was  regular. 

Rose,  in  support  of  the  rule,  insisted  that  it  was  properly  entered  as  of 
Hilary  term,  being  the  term  of  the  plea  pleaded ;  and  referred  to  Wymark^s 
case,  5  Co.  75,  where  it  is  said  that  the  replication,  rejoinder,  &c.  shall  be 
intended  to  be  pleaded  in  the  same  term  as  the  plea.     But 

The  Court  (af\er  consulting  the  Master)  held  that  the  issue  ought  to  have 
been  entered  as  of  Easter  and  not  of  Hilary  term,  and  therefore  that  the 
judgment  of  non-pros  was  regular. 

Rule  discharged  (a). 

(a)  Vide  Tidd^s  Prac.  2  vol.  649,  which  states  the  practice  to  be  as  here  decided,  hut  no 
authority  is  cited. 
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Warren  qui  tam,  &c«  v.  Win.  and  Charles  Windle. 

3  East,  206.    Jan.  35. 1803. 

In  March  1802,  the  stat  3  G.  2.  c.  26.  a.  13,  giy'mg  a  penaltjr  against  dealers  in  coala  within 
the  metropolis  and  10  miles  round,  fur  not  jnstly  measaring  coals  sold  by  the  chaldron 
accordinj;  to  the  lawful  bushel  directed  by  the  si.  12  Ann.  st.  2.  c.  17.  s.  11.  was  a  subsist- 
ing taw ;  and  held  that  evidence  of  such  coals  proving  short  upon  re-measurement  was  ad* 
missible  to  prove  the  charge  of  their  not  hwingheen  justly  measured,  Qk.  Whether  the 
Stat.  3  Geo.  2.  c.  26,  were  a  subsisting  law  afler  July  1802,  when  the  atat.  26  Geo.  3.  o. 
108,  was  revived  by  the  sUU  42  Geo.  3.  e.  89  P  Where  a  statute  professes  to  repeal  abso- 
lutely a  prior  law,  and  substitutes  other  provisions  on  the  same  subject,  which  are  limi- 
ted to  coutinne  only  till  a  certain  time,  the  prior  law  does  not  revive  after  the  repealing 
■tatntfl  is  spent,  unless  the  intention  of  the  Legislature  to  that  efiect  be  expressed. 

THIS  was  an  action  to  recover  a  penalty  of  50/.  on  the  stat.  3  Geo.  2.  c. 
S6.  8.  13,  which  enacts,  "  That  all  dealers  in  and  sellers  of  coals  hy  the  chal- 
"  dron  or  lesser  quantity,  within  London  and  fVestmimter,  or  within  ten 
"  miles  round  the  same,  shall  constantly  keep  and  use,  at  their  respective 
"  wharfs,  warehouses,  and  other  places  for  the  sale  of  their  coals,  a  lawful 
"  bushel,  nich  as  is  described  by  the  statute  12  Ann.  (st.  2.  c.  17.  s.  11.)  with 
**  which  hushel  all  such  dealers  in  and  sellers  of  coais  sihsM  justly  measure  f 
'*  or  cause  all  the  coals  they  shall  so  sell  by  the  chaldron  or  lesser  quantity 
"  to  be  measured,  and  shall  put  three  bushels  of  coals  so  justly  measured  into 
'*  each  sack  before  described,  which  said  sacks  they  shall  use  and  no  other  for 
**  the  carriage  of  such  coals  to  the  buyers  thereof:  and  that  all  such  dealers 
"  in  and  sellers  of  coals  within  the  said  limits  who  shall  not  constantly  keep 
"  and  use  such  a  bushel  and  .such  sacks  as  hereinbefore  described  and  no 
'*  other,  or  shall  not  so  fill  their  coal  sacks  from  such  bushels,  or  shall  other- 
<'  wise  offend  against  the  true  intent  and  meaning  of  this  act,  shall  for  every 
**  such  offenee  forfeit  the  sum  of  601"  6cc. 

The  second  count  of  the  declaration,  on  which  the  question  arose,  stated 
that  the  defendants,  within  six  calendar  months  before,  &c.  on,  &c.  being 
dealers  in  and  sellers  of  coals  by  the  chaldron  and  lesser  quantities  within 
ten  miles  TO|ind  the  cities  of  London  and  Westminster,  to  wit,  in  the  parish 
of  St.  Clement  Danes,  &c.  did  there  sell  and  deliver  to  W.  B.  by  the  chal- 
dron a  certain  quantity  of  coals  as  and  for  two  chaldron  and  half  a  chaldron 
of  coals,  and  then  and  there  delivered  the  same  to  W.  B,  as  and  for  two  chal> 
dron  and  an  half,  ice.  Nevertheless  the  defendants  did  not  justly  measure, 
or  cause  the  said  last-mentioned  coals  so  sold  and  delivered  to  be  justly  meaa- 
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ured,  untk  a  lawful  busJiel ;  to  wH,  tuck  a  bushel  as  was  and  if  described  by 
the  Stat.  12  Ann.  &c.  according  ip  the  form  of  the  statute,  &c.  but  omitted 
and  neglected  so  to  do,  &c.  contrary  to  the  form  of  the  statute,  &c.  whereby 
and  by  force  of  the  statute,  &c.  the  defendants  have  forfeited  SQL  ^. 

At  the  trial  before  Lord  EUeiiborough  at  the  sittings  at  fVestmiTUter  after 
last  Trinity  term,  it  Was  proved,  that  two  chaldron  and  an  half  of  coals  had, 
OQ  the  2d  of  March  1802,  been  ordered  by  W,  B.  of  the  defendants,  who 
were  coal  merchants,  and  that  the  same  had  been  paid  for  as  such,  and  were 
to  be  sent  to  Haiton  Garden.  A  witness  proved,  that  he  saw  the  coals  deliv- 
ered out  of  the  barge  into  the  cart,  but  saw  no  bushel  used,  and  that  he  con* 
tinued  with  the  cart  till  the  coals  were  brought  to  Hatton  Garden,  where  they 
were  re-measured  with  the  defendant's  bushel  out  of  the  cart,  and  the  29  sacks 
in  which  they  were  conveyed  were  found  to  contain  ten  bushels  short,  being 
only  87  instead  of  97  bushels.  The  plaintiff  obtained  a  verdict  for  50/.  on 
the  second  count  of  the  declaration. 

Erskine  and  Harrison^  in  the  last  term,  moved  to  set  aside  the  verdict ; 
first,  OD  the  ground  that  the  evidence  did  not  sustain  the  second  count,  which 
charged  the  defendants  with  not  having  measured  the  coals  with  the  bushel 
required  by  the  statute  of  Queen  Anne  ;  for  non  constat  that  they  had  not 
been  measured  in  the  first  instance,  though  upon  rermeasurement  they  were 
found  to  be  deficient. 

Lord  Ellenbosough,  C.  J.  That  argument  excludes  the  word  justly, 
which  is  in  the  statute  as  well  as  in  the  count  describing  the  offence.  It 
was  satisfactory  evidence  for  the  jury  to  find  that  the  coals  had  not  been 
"  justly  measured.*^  Besides,  there  was  the  evidence  of  the  man  who  saw 
the  coals  delivered  out  of  the  barge  into  the  cart,  without  observing  any  l)ush- 
el  used,  and  who  continued  with  them  till  they  were  re-measured. 

On  this  ground  the  Court  were  not  inclined  to  grant  a  rule  to  shew  cause : 
but  the  defendants'  counsel  next  objected,  that  by  the  subsequent  statute  of  the 
26  Geo*  3.  c.  108.  s.  20,  a  difierent  and  greater  penalty  is  imposed  upon  the 
seller,  viz,  a  forfeiture  of  the  coals  and  5L  for  every  bushel  deficient,  in  cases 
where  coals  re-measured  are  found  deficient,  and  that  the  re-measurement  be- 
ing directed  to  be  by  a  difierent  measure  than  that  described  in  the  statute  of 
Annej  it  of  course  operated  as  a  virtual  repeal  of  the  stat.  3  Geo.  2,  on  which 
the  action  was  founded.  Or  if  not,  yet  the  giving  short  measure  being  by  the 
latter  act  made  a  distinct  and  substantive  ofience,  the  fact  ought  not  to  have 
been  received  as  evidence  of  another  offence  ;  namely,  the  not  having  meas- 
ured them  in  the  first  instance  ;  otherwise  the  defendants  would  be  liable  to 
be  punished  twice  for  the  same  act,  although  the  stat  26  Geo.  3.  c.  108,  provides 
(s.  22.)  that  no  dealer  in  coals  shall  for  any  offences  under  that  act  be  subject 
to  any  other  penalty  than  is  thereby  inflicted,  any  thing  in  the  stat.  3  Geo.  2, 
or  in  any  other  law  to  the  contrary  notwithstanding.  And  they  remarked, 
that  the  stat.  26  Geo.  3,  was  intituled  "  An  act  for  explaining,  amending, 
**  and  reducing  into  one  act  of  parliament  the  several  acts  passed  fpr  more  ef- 
"  fectually  preventing  the  frauds  and  abuses  committed  in  the  admeasurement 
**  of  coals"  within  the  limits  in  question  ;  and  thati.  9.  substitutes  a  difierent 
mode  of  admeasurement  than  that  pointed  out  by  the  statute  of  Anne,  referred 
to  as  the  standard  in  the  stat.  3  Geo.  2^;  namely,  "  that  all  coals  which  shall  be 
'*  sold  as  wharf  measure  (the  measure  by  which  the  coals  in  question  were  sold 
*'  as  contradistinguished  from  Pool  measure)  at  any  place  within  the  limits  of 
'*  the  act,  shall  be  measured  in  the  presence  of  the  said  labouring  coal-meters 
"'  in  such  manner  as  is  directed  by  the  stat,  16  Sc  17  Gar.  2.  c.  2,"  &c.  and 
the  last-mentioned  statute  directs  the  sale  of  coals  by  the  chaldron,  containing 
36  bushels  heaped  up,  and  acccording  to  the  bushel  sealed  for  that  purpose  at 
Guildhall  in  London,  and  so  for  a  greater  or  lesser  quantity.  Whereas  the 
bushel. required  by  the  statute  12  Ann.  st.  2.  c.  17.  s.  11,  as  the  standard 
coal  measure  is  one  "  made  round,  with  a  plain  and  even  bottom,  and  to^be 
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"  19  inches  and  a  half  from  outside  to  outside,  and  containing  one  Wincheiter 
*'  bushel  and  one  quart  of  water,  according  to  the  standard  for  the  Winchester 
*<  bushel  described  by  the  stat.  13  W.  3.  c.  6.  s.  28,"  &c. 

Lawrbncjs,  J«  observed,  that  though  the  fact  proved  of.  the  coals  having 
been  found  short  upon  the  re*measurement  might  be  evidence  of  an  ofience 
under  the  latter  act  of  the  26  Geo.  3,  yet  it  might  also  be  evidence  dioerso 
intuitu  of  a  distinct  ofience  under  the  former  act  of  the  3  Geo.  2,  unless  that 
were  repealed  by  tbe  act  of  the  26  Geo.  3. 

Lb  Blanc,  J.  There  is  nothing  inconsistent  in  the  idea  that  the  same  fact 
may  be  adduced  in  evidence  diverso  intuitu  of  difierent  ofiences ;  and  it 
does  not  necessarily  follow  that  the  one  act  was  intended  as  a  repeal  of  the 
other ;  for  the  second  act  goes  further,  and  provides  for  a  case  which  was  left 
untouched  by  the  first  act ;  for  the  coal-merchant  may  measure  oat  the  coak 
in  the  firs^  instance  with  a  proper  bushel,  so  as  to  comply  with  the  terms  of 
the  Stat.  3  Geo.  2,  and  yet  may  afterwards  withdraw  a  part  of  them  before 
the  delivery,  which  would  fall  within  the  penalty  of  the  stat.  26  Geo.  3,  when 
re-measured  and  found  short. 

The  Courts  however,  principally  upon  the  doubt  whether  the  stat.  3.  Geo. 
2,  were  a  subsisting  law  at  the  time  of  the  ofience  committed,  granted  a  rale 
to  shew  cause ;  intimating,  at  the  same  time,  that  as  the  principal  question 
might  be  raised  upon  a  motion  in  arrest  of  judgment,  it  would  be  more  con- 
venient to  consider  it  in  that  shape ;  and  to  take  both  rules  into  consideration 
together. 

The  case  was  argued  in  this  term  by  Garrow  and  Marryat  in  support  of 
the  verdict,  and  by  Erskine  and  Harrison,  contra ;  but  it  is  unnecessary  to 
detail  the  arguments  ;  for  as  to  the  matter  of  fact,  it  was  admitted  that  the 
evidence  would  hate  been  sufficient  to  sustain  the  second  count,  if  the  same 
fact  had  not  been  made  a  substantive  ofience,  punishable  in  a  difierent  man- 
ner by  the  subsequent  statute  of  the  26  Geo.  3 :  and  as  to  the  question  of 
law,  it  was  ultimately  decided  on  the  ground  of  the  non-existence  of  the  stat. 
26  Greo.  3.  c.  108,  at  the  time,  upon  which  the  principal  argument  turned. 

With  respect  to  the  application  of  the  evidence  to  the  count. 

Lord  Ellenborough,  Gh.  J.  observed,  that  the  ofience  charged  was  the 
not  having  justly  measured,  &c.  of  which  there  was  double  proof;  first  by 
the  evidence  of  the  carter,  which  went  to  shew  prima  facie  at  least,  that  the 
coals  had  not  been  measured  at  all ;  and  next  by  the  evidence  of  their  hav- 
ing been  found  short  upon  the  re-measurement,  which  shewed  that  they  had 
not  been  justly  measured. 

With  respect  to  the  stat  26  Geo.  3.  c.  108,  Lawrencb,  J.  referred  to  the 
27th  section,  which  directs  its  commencement  from  the  24th  of  July  1786, 
and  its  continuance  till  the  24th  of  June  1795,  and  from  thence  to  the  end  of 
the  then  next  session  of  parliament.  Then  the  act  of  the  36  Geo.  3.  c.  61, 
which  was  doubtless  intended  to  continue  that  act,  because  it  refers  to  tbe 
period  of  continuance  named  therein,  by  a  strange  blunder  re-enacts  several 
former  acts  which  were  intended  by  the  provisions  of  the  26  Greo.  3,  to  have 
expired,  and  totally  omits  the  latter,  which  therefore  expired  at  the  end  of 
the  next  session  of  parliament  after  June  1795,  and  consequently  was  not  in 
force  at  the  time  of  the  offence  committed. 

This  su^ested  to  the  defendants'  counsel  another  objection  to  the  action 
as  founded  upon  the  stat.  3  Geo.  2.  c.  26  ;  namely,  that  by  the  subsequent  act 
of  the  .19  Geo.  2.  c.  35.  s.  9,  all  coals  sold  by  wharf  measure  (as  in  the  pres- 
ent casie)  Mrithin  the  limits  in  question  are  required  to  be  "  measured  in  such 
manner  as  is  directed  by  the  stat.  "  16  &  17  Car.  2.  c.  2,"  which  therefore, 
they  said,  operated  as  a  repeal  of  the  stat.  3. Geo.  2,  which  latter  refers  to 
the  measure  appointed  by  the  stat.  12  Ann.  Then  the  stat.  26  Geo.  3.  c. 
108.  s.  27,  which  repealed  the  stat.  19  Geo.  2,  amongst  other  laws,  having 
itself  expired  at  the  end  of  the  next  session  of  parliament  after  June  179oi 
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the  Stat.  19  Geo.  2,  of  course  revived,  and  was  in  force  at  the  time  of  the 
ofience  committed,  and  was  so  considered  by  the  stat.  36  Geo.  3.  c.  61,  which 
continues  it  in  express  terms  to  June  1810,  &c.  and  therefore  the  stat.  3  Geo. 
2.  c.  26,  was  again  virtually  repealed. 

Lonf  Ellbnborough,  C.  J.  That  would  not  necessarily  follow :  for  a 
law,  thoagh  temporary  in  some  of  its  provisions,  may  have  a  permanent  ope- 
ration in  other  respects.  The  stat.  26  Geo.  3.  c.  108,  professes  to  repeal  the 
stat.  19  Geo.  .2.  c.  36,  absolutely,  though  its  own  provisions,  which  it  substi- 
tuted in  the  place  of  it,  were  to  be  only  temporary. 

Lawrence,  J.  At  any  rate,  the  argument  does  not  apply  here;  fpr  the 
stat.  19  Geo.  2.  c.  35,  was  in  itself  only  a  temporary  law,  continued  down  by 
several  acts  to  the  21  Geo.  3,  which  was  one  of  the  acts  repealed  by  the  stat. 
26  Geo.  3.  c.  108,  and  the  stat.  21  Geo.  3.  c.  34,  would  of  itself  have  expired 
by  the  time  limited  for  the  continuance  of  the  stat.  26  Geo.  3.  Then  the 
stat  36  Geo.  3.  c.  61,  mistakenly  assuming  that  the  act  of  the  19  Geo.  2» 
which  had  been  continued  down  only  to  the  24th  of  June  1795,  and  to  the 
end  of  the  then  next  session  of  parliament  by  the  stat.  21  Geo.  3.  c.  34,  and 
which,  together  with  the  latter  act,  was  then  repealed,  was  still  existing, 
professes  to  continue  a  non-existing  act  as  amended  by  other  nonexistinff 
acts,  and  wholly  omits  the  act  of  the  26  Geo.  3.  c.  108,  which  had  repealed 
the  staL  19  Geo.  2,  and  the  21  Geo.  3,  and  which  was  the  real  statute  meant 
to  have  been  continued  from  the  period  referred  to.  This  blunder  was  after- 
wards rectified  by  the  stat.  42  Geo.  3.  c.  89(a),  which  reciting  that  the  stat 
36  Geo.  3.  c.  61,  was  passed  in  order  to  continue  the  26  Geo.  3.  c.  106 ;  but 
that  that  act  having  before  expired,  doubts  had  arisen  whether  it  were  in 
force,  it  therefore  enacts,  that  the  latter  statute  shall  be  revived  from  and  after 
the  passing  of  this  act,  which  was  on  the  22d  June  1802(1). 

The  defendant's  counsel  then  suggested,  that  by  the  last-mentioned  act  of 
the  42  Geo.  3,  it  was  provided  "  that  all  acts,  matters,  and  things  done  or 
**  performed  in  pursuance  of  or  according  to  any  of  the  clauses,  powers,  or 
^  provisions  of  the  act  of  the  26  Geo.  3,  should  be  and  were  thereby  declared 
'*  to  be  as  valid  and  effectual  in  every  respect  as  if  the  said  act  of  the  26 
**^  Geo.  3,  had  been  revived  and  continued  by  the  stat.  36  Geo.  3,"  and  there- 
fore, that  it  would  still  operate  as  a  subsisting  law  for  the  whole  period.    But 

The  Court  said,  that  that  provision  was  only  introduced  to  indemnify  per- 
sons who  had  done  acts  in  the  execution  of  the  powers  conferred  by  the  stat- 
ute for  carrying  it  into  effect :  but  could  not  be  construed  to  remedy  omissions 
or  secure  ofienders  from  penalties  incurred  under  any  other  subsisting  law  at 
the  time.  That  here  it  appeared  on  the  whole,  that  the  act  of  the  3  Geo.  2, 
was  in  force  at  the  time,  and  the  act  of  the  26  Geo.  3.  c.  108,  had  expired ; 
and  therefore  there  could  be  no  question  but  that  the  penalty  under  the  former 
act  might  be  recovered. 

Rules  discharged(2). 

(«)  Of  pnblic  local  acti.  (1)  Vide  TU  King  v.  Ro^«r$^  10  East,  566. 

(2)  [The  expiration  of  a  atatate  by  its  own  limitation,  ipso  facto  leTirea  a  atatate  which 
had  been  repealed  and  supplied  by  it  CoUins  y.  Smithy  6  Wh.  294.  See  the  remarka  of 
C.  J.  Gibson^  in  this  case  upon  the  case  in  the  text  The  simple  repeal  of  a  repealing 
sutnfe  revires  the  original  statute.  Comm.  y.  Churchill^  S  Met  llS.  See  also  O warns  on 
StaUiles,  672  to  677.— W.] 

Vol.  n.  16 
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The  King  t;.  Morris. 
The  Kiog  i;.  Stewart. 

3  East,  213.    Jan.  26,  1803. 

It  ii  DO  objection  to  the  penons  applying  for  an  infonnation  in  a  nature  of  a  Quo  toarranUf^ 
which  would  opefate  m  its  effect  to  dissolve  the  corporation,  tliat  they  attended  the  meeU 
ing  at  which  ibe  mayor  was  elected,  whose  election  they  impeach  on  the  ground  that  the 
corporation  was  then  dissolved  by  the  loss  of  an  integral  part,  and  that  they  voted  for 
another  candidate,  and  dlerwards  attended  other  corporate  meetings  at  which  soch 
mayor  presided.  The  major  part  of  an  integral  part  of  the  corporation  whose  ^Uendanoe 
is  required  at  the  election  of  officers  being  gone,  it  operates  as  a  dissolution  of  the  whole 
corporation,  which  has  thereby  lost  the  power  of  holding  corporate  assemblies  for  the  pur- 
pose of  filling  up  vacancies  and  continuing  itself. 

THESE  were  rules  calling  upon  Morris^'  the  late,  and  Stewart ,  the  pres- 
ent mayor  of  Weymouth  and  Melcombe  Regis,  to  shew  cause  why  an  infor- 
mation in  nature  of  quo  warrarUo  should  not  be  eihibited  against  them  re- 
spectively, to  shew  by  what  authority  they  claimed  to  exercise  the  office  of 
mwjor. 

The  boroughs  of  Weymouth  and  Melcombe  Regis  are  united  together,  and 
this  corporation  consists  (under  charters  of  Queen  Elizabeth^  and  o?  James  the 
First,  and  George  the  Second)  of  a  mayor,  8  aldermen,  24  principal  burgesses, 
and  an  indefinite  number  of  common  burgesses.  In  the  election  of  mayor, 
the  mayor  and  aldermen,  or  the  major  part  of  them,  chuse  four  persons  out 
of  the  burgesses  and  inhabitants,  of  whom  the  corporation  at  large  elect  one 
to  be  mayor.  On  the  21st  of  September  1801,  the  charter  day,  the  defendant 
Morris  was  elected  mayor,  and  the  defendant  Stetoart  on  the  same  day  in 
the  following  year  was  elected  to  succeed  him  in  the  same  office.  The  elec- 
tions were  made  in  the  manner  above  stated,  except  in  this  respect,  that  at 
the  election  of  Morris  in  1801,  the  number  of  principal  burgesses,  who,  by 
the  constitution  of  the  borough,  formed  an  integral  part  of  the  corporation 
were  reduced  to  eight,  of  whom  only  six  attended  the  meeting,  and  in  1802 
seven  of  the  eight  attended  on  the  election  of  Stewart, 

Gibbs  and  Templeman,  in  shewing  cause  against  the  rules,  observed  that 
the  object  of  them  was  to  dissolve  the  corporation ;  because  as  the  number  (^ 
principal  burgesses,  forming  an  integral  part  of  the  corporation  by  the  char- 
ters, was  24,  and  the  election  was  to  be  made  by  them  in  conjunction  with 
the  other  integral  parts  of  the  corporation,  and  as  each  integral  part  could 
only  attend  by  a  majority  of  its  whole  number,  no  corporate  meeting  at  which 
the  principal  burgesses  were  required  to  attend  could  now  legally  be  holden, 
as  their  number  was  reduced  more  than  half.  Waiving,  therefore,  any  dis- 
cussion on  the  merits  of  the  case,  which  they  reserved  for  another  occasion, 
they  confined  their  objection  to  the  relators  themselves,  on  whose  affidavits 
the  rules  were  obtained.  These  were  two  persons  of  the  names  of  Arbuthnot 
and  Browne^  who  were  aldermen,  and  who  were  sworn  to  have  been  present 
as  such  at  the  two  meetings  in  question  for  the  successive  election  of  mayors, 
at  both  which  meetings  they  voted  (a).  Besides  which  they  had  attended 
subsequent  corporate  meetings  as  aldermen,  at  which  Morris  and  Stewart  re- 
spectively presided  as  mayor.  It  was  contended  to  be  immaterial  for  whom 
the  relators  voted  on  the  several  occasions,  because  at  any  rate  their  giving 
any  attendance  at  such  meetings  was  a  recognition  by  them  of  the  existence 
of  the  corporation  and  of  the  legality  of  the  meetings  themselves,  and  pre- 
cluded them  from  now  insisting  that  the  corporation  was  during  all  that  time 

(a)  The  affidavit  did  4iot  state  for  whom  they  voted,  and  it  was  undentood  that  they 
TOted  for  other  candidates. 
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dissolved  by  the  loss  of  an  integral  part,  according  to  the  doctrine  in  Rex  v. 
Piumore,  3  Term  Rep.  199,  and  Rex  v.  BeUringer^  4  Term  Rep.  810,  and 
other  eases.  Besides  which  it  was  also  sworn,  that  at  a  meeting  holden  after 
the  last  election  of  mayor,  the  relators  had  voted  for  candidates  to  fill  up  the 
▼acancies  of  principal  burgesses.  And  they  referred  to  Rex  v.  Stacey,  1 
Term  Rep.  1,  where  one  of  the  grounds  for  refusing  the  information  was  the 
acquiescence  of  the  persons  applying  for  a  long  space  of  time  without  com- 
plaining, until  the  corporation  had  been  drawn  into  a  risk  of  dissolution  by 
the  delay. 

Lord  Ellenborough,  C.  J.  It  does  not  appear  that  the  persons  making 
this  application  have  lain  by  tnalafidey  or  indeed  that  they  even  knew  that  the 
corporation  was  in  a  state  of  dissolution  when  they  attended  the  election  of 
these  officers  which  they  now  iihpeach.  Doubts  may  have  occurred  or  been 
suggested  to  them  since,  that  the  franchises  which  they  and  the  rest  of  the 
corporation  were  exercising  were  usurpations  upon  the  Crown ;  and  they 
may  fairly  apply  to  this  court  to  know  whether  or  not  they  now  hold  their 
offices  by  right  It  does  not  appear  that  they  conduced  by  their  conduct  to 
put  the  corporation  into  the  state  in  which  it  now  is,  which  furnished  a 
ground  of  objection  in  The  King  v.  Stacey. 

Lawbence,  J.  If  the  present  situation  of  the  cbrporation  had  been  induced 
by  the  conduct  of  the  parties  applying  for  the  informations ;  if  we  saw  reason 
to  believe  that  they  had  been  purposely  lying  by  until  they  had  brought  the 
corporation  into  an  inextricable  difficulty,  they  would  now  have  come  for- 
ward with  an  ill  grace  to  complain  of  that  which  they  themselves  had  been 
instrumental  in  procuring,  and  within  the  authority  of  the  cases  the  Court 
would  have  been  justified  in  rejecting  the  application  coming  from  such  a 
quarter.  But  these  applicants  do  pot  appear  to  stand  in  this  sitiiation.  They 
have  not  contributed  by  their  own  acts  to  the  difficulty.  The  corporation 
was  dissolved,  if  at  all,  before  these  elections  took  place ;  and  I  am  not  aware 
of  any  case  which  has  gone  the  length  of  warranting  us  to  reject  the  com- 
plaint of  persons  so  circumstanced.  In  The  King  v.  Stacey  a  former  appli- 
cation had  been  made  by  two  of  the  freemen,-  who  had  acquiesced  in  the  very 
election  they  afterwards  came  to  complain  of:  and  in  the  case  reported,  some 
of  the  relators  acknowledged  that  they  applied  at  the  instigation  of  the  same 
persons  whose  application  had  before  been  rejected :  and  this  was  principally 
relied  on  both  by  Lord  Mansfield  and  Mr.  Justice  Buller,  to  shew  that  in 
truth  the  then  application  originated  with  the  same  parties. 

Per  Curiam,  Rules  absolute(l). 

LenSf  Serjt.  and  Praed,  Seijt.  were  to  have  sustained  the  rules. 


Bulwer,  Clerk,  t?.  Hase. 

3  East,  217.   Jan.  26, 1803. 


Where  a  rector  was  cited  in  the  Epiacopal  Conmatorial  Couft  to  shew  cause  why  the  Ordi- 
naiy  should  not  ^rant  to  a  parishioner  a  facalty  for  stopping  up  a  window  in  a  church 
a^Dst  which  it  was  proposed  to  erect  a  monument,  to  the  gmnimg  of  which  the  rector 
dissented,  notwithstanding  which  the  Court  below  were  proceeding  to  grant  the  faculty 
with  the  consent  of  the  Ordinary ;  held  to  be  no  ground  tor  a  prohibition,  but  mere  maU 
Ser  of  appeal  if  Che  rector's  reasons  for  dissenting  were  improperly  over-ruled. 

THE  plaintiff  applied  for  a  prohibition  to  the  episcopal  consistorial  court 
of  Norwich^  to  pronibit  it  from  nolding  plea^f  the  matters  there  depending : 
the  ot^ect  of  the  application  being  to  restrain  the  Ordinary  from  granting  a 
faculty  to  the  defendant  for  stopping  up  a  oeriain  window  in  the  parish  church 

(1)  This  case  was  argued  and  decided  on  the  merits  in  Trinity  term  following,  4  East,  17. 
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of  SdB  in  Norfolk  for  the  purpose  of  erecting  a  marble  monument  to  the 
memory  of  his  wife  against  it. 

The  plaintiff  stated  in  his  affidavit,  that  he  was  the  rector  of  the  parish  of 
Sallt  in  which  the  defendant  was  a  considerable  proprietor.  That  the  de- 
fendant had  lately  taken  out  the  glass  from  the  north  window  in  the  cross 
isle  or  north  transept  or  recess  of  the  church,  and  had  bricked  up  the  same, 
without  any  previous  application  to  the  ordinary  or  to  the  rector,  intending  to 
erect  a  monument  against  the  window.  That  there  was  another  place  near 
where  a  monument  might  be  erected.  That  the  defendant  continuing  the 
work  after  notice  of  the  rector's  dissent,  the  latter  commenced  a  prosecution 
against  him  in  the  consistorial  court  of  Nortoichy  to  compel  him  to  re-open 
and  re-glaze  the  window :  soon  after  which,  viz.  on  the  25th  of  September 
1808,  the  defendant  obtained  a  mandate  to  be  published  in  the  parish  church, 
citing  the  rector,  churchwardens,  parishioners,  and  inhabitants,  and  all  others 
pretending  to  have  any  right,  to  appear  in  the  same  court  to  shew  cause  why 
a  decree  should  not  be  made  for  a  licence  or  faculty  to  be  granted  to  the  de- 
fendant to  confirm  the  stopping  up  the  window.  That  the  plaintiff  appeared, 
and  declared  his  dissent  as  rector,  and  prayed  the  cause  to  be  dismissed ; 
which  prayer  was  rejected,  and  another  day  given  to  proceed  in  the  business. 
The  affidavit  concluded  with  stating,  that  though  the  faculty  were  not  yet 
granted,  yet  for  fear  that  it  might,  upon  the  supposition  that  the  rector's  dis- 
sent was  not  material,  the  prohibition  was  now  prayed. 

The  defendant  in  his  affidavit  stated  the  consent  of  the  ordinary  and  all  the 
parishioners  to  his  putting  up  the  monument  in  the  place  in  question ;  which 
(upon  a  question  put  by  the  Court  to  the  counsel  in  the  course  of  the  argu- 
ment) was  stated  to  be  in  the  body  of  the  church,  and  not  in  the  chancel. 

Er shine  shewed  cause  against  a  rule  nisi  for  a  prohibition ;  and  contended, 
that  though  the  rector  has  a  freehold  in  the  church,  the  Ordinary  has  a  dis- 
cretion to  direct  what  ornaments  were  proper  to  be  placed  in  it,  and  conse- 
quently had  authority  to  licence  the  placing  the  intended  monument  there. 
This  appears  from  several  Quotations  by  Dr.  Bum(a)  from  the  ancient  eccle- 
siastical writers,  and  from  tne  canons,  whereby  the  ornaments  of  the  churches 
are  specially  subjected  to  the  visitation  of  the  Ordinary,  who  is  required  to 
direct  what  proper  ornaments  shall  be  provided,  and  to  see  that  they  are  kept 
in  proper  repair.  And  by  the  statute  De  circumspecte  agatiSf  13  Ed.  1.  st. 
4,  the  king  directs  the  judges  to  use  themselves  circumspectly  in  all  matters 
concerning  the  prelates,  where  they  punish  for  that  the  church  is  not  conve- 
niently decked  :  in  which  case  the  spiritual  judge  shall  have  potoer  to  take 
knowledge,  notvnthstanding  the  king's  prohibition.  Most  of  the  ecclesiasti- 
cal writers  refer  the  power  of  setting  up  monuments  and  the  like  to  the  con- 
sent of  the  Ordinary,  by  whose  direction  they  may  also  be  removed,  if  set 
up  without  consent.  And  in  Cart  v.  Marsh,  2  Stra.  lt)80,  it  was  admitted  on 
all  hands,  that  the  power  of  licensing  the  setting  up  of  monuments  in  the 
church  was  in  the  Ordinary ;  though  this  Court  held  that  such  power  was  to 
be  exercised  according  to  a  prudent  and  legal  discretion,  which  his  metro- 
politan had  a  right  to  superintend  and  correct.  At  any  rate,  however,  this 
application  is  premature ;  because  if  the  rector's  freehold  in  the  church  be 
invaded  by  what  has  been  done,  and  the  Ordinary  has  no  authority  to  grant 
the  licence  sought  to  be  obtained,  the  rector  may  maintain  trespass  against 
the  defendant,  who  will  be  left  without  any  justification  to  the  action,  not- 
withstanding he  should  obtain  the  faculty  from  the  Ordinary ;  and  therefore 
the  prohibition  is  unnecessary. 

Lord  Ellenborouqh,  C.  J.  observed,  that  there  did  not  appear  any  reason 
why  this  Court  should  grant  a  prohibition  to  the  Court  below  ;  for  the  faculty 
sought  to  be  obtained  was  no  more  than  a  licence  from  the  Ordinary  himself 

(a)  1  vol.  £cc.  Law,  tit.  Churchy  b.  8,  per  tot 
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to  do  the  act  proposed,  and  would  not  bind  the  rector  against  his  consent,  if 
by  law  his  consent  were  material.  And  non  constat  that  after  the  faculty 
was  obtained,  the  defendant  would  make  use  of  it  without  obtaining  the  con- 
aent  of  the  rector  also  ;  and  if  he  did,  it  would  then  be  time  enough  for  the 
rector  to  resort  to  his  legal  remedy. 

Gibbsj  in  support  of  the  rule,  said  that  the  reason  for  praying  the  prohibi- 
tion in  the  first  instance  was  lest  it  should  hereafter  hfi  contended  that  the 
rector  was  bound  by  the  granting  of  the  faculty  to  which  it  was  attempted  to 
make  him  in  some  sort  a  party,  by  citing  him  to  shew  cause  in  the  court 
below  why  it  should  not  be  granted.  If  granted,  therefore,  it  might  be  ar- 
gaed  to  be  done  with  the  rector's  consent,  so  as  to  conclude  him,  notwith- 
standing his  dissent  in  fact.  That  after  such  dissent  the  Court  below  had  no 
jurisdiction  to  proceed. 

Lord  Ellenborough,  C.  J.  If  the  rector  be  properly  made  a  party  to  the 
suit  below,  and  there  urge  any  just  reason  to  the  Court  why  the  faculty 
should  not  be  granted,  which  is  improperly  disregarded,  it  will  be  a  ground 
of  appeal  to  the  superior  tribunal.  But  as  yet  no  common  law  right  of  the 
rector  is  touched  which  calls  upon  us  to  prohibit  the  ecclesiastical  court  from 
proceeding  to  grant  a  faculty. 

Lawsence,  J.  It  appears  from  the  case  in  Strange,  that  the  ecclesiastical 
court  have  no  jurisdiction  of  the  matter.  Then  if  the  reasons  urged  by  the 
rector  against  the  granting  of  the  faculty  be  improperly  over-ruled,  it  is  a  ground 
of  appeal,  but  not  for  a.  prohibition. 

Per  Curiam,  Rule  discharged. 


Henry  v.  Adey. 

3  East,  221.    Jon.  27,  1803. 

In  an  action  on  a  foreign  judgment,  it  is  notaufficient  to  prove  the  judge *8  bvid  writing  snb- 
0cribed  to  it,  witliout  proving  the  seal  affixed  thereto  is  the  seal  of  the  Court. 

IN  an  action  upon  a  judgment  obtained  in  the  island  of  (xrenada,  the  plain- 
tiff, at  the  trial  before  Lord  Ellenborough,  C.  J.  at  the  Sittings  after  last  term 
at  Guildhall,  proved  the  hand-writing  of  the  Judge  of  the  Court  subscribed  to 
the  instrument  purporting  to  be  the  judgment  of  the  Court,  but  could  not  prove 
that  the  seal  affixed  to  it  was  the  seal  of  the  island  :  for  want  of  which  proof 
the  plaintiff  was  nonsuited. 

Gibbs  now  moved  to  set  aside  the  nonsuit,  on  the  ground  that  the  proof  of 
the  Judge's  signature  to  the  judgment  was  the  accustomed  and  accepted  mode 
of  proving  foreign  judgments,  either  as  being  in  itself  sufficient,  eras  evidence 
to  authenticate  the  seal ;  which  it  would  otherwise  be  difficult  to  do.     But 

The  Court  held  the  nonsuit  proper  for  defect  of  the  proof  of  the  seal.  They 
said,  that  they  could  not  take  judicial  notice  that  the  seal  affixed  was  the  seal 
of  the  island,  which  was  necessary  to  be  shewn  in  order  to  prove  the  judg- 
ment which  it  purported  to  authenticate.  That  proving  the  Judge's  hand- 
writing could  not  advance  the  proof  of  the  seal,  unless  by  considering  him 
in  the  nature  of  a  witness  to  it,  which  was  not  pretended.  And  they  referred 
to  the  case  of  Dr.  Moises  v.  Dr.  Thornton,  8  Term  Rep.  303,  where  the  pro- 
duction of  a  diploma  under  the  seal  of  the  university  of  St.  Andrew  in  Scot- 
land, and  the  acknowledgment  of  the  hand-writing  of  the  members  subscribed 
thereto,  was  holden  not  to  be  sufficient  evidence  of  the  degree  of  doctor  of 
physic  which  it  purported  to  confer,  without  proof  at  least  that  it  was  the 
proper  seal  of  the  university(l). 

(1)  The  doctrine  established  by  this  decision  has  been  fully  recognized  bjr  the  Supreme 
Court  of  Jfew-  York  in  DtU^M  v.  Hand^  3  Johns.  Hep.  310.    But  where  a  aenteooe  of  a 
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,  A  rule  nisi  was  however  granted  afterwards  for  setting  aside  die  nonsuit 
on  an  affidavit  of  surprise  and  mistake,  and  on  payment  of  costs ;  which  was 
on  a  subsequent  day  made  absolute  without  cause  shewn. 


Edgar  and  Another,  Assignees  of  Garden,  a  Bankrupt,  v.  Fow- 
ler and  Another. 

3  East,  292.    Jan.  98, 1803. 

Where  credit  was  given  by  insurance  broken  in  an  accoant  deliyered  in  by  them  to  an  un- 
derwriter for  the  premiums  of  re-assurances,  declared  illegal  by  the  stat.  19  Geo.. 2.  c. 
37.  after  which  the  assured  gave  notice  to  the  brokers  not  to  pay  the  money  over  to  the 
underwriter,  and  indemnified  them  for  withholding  it :  held  that  the  underwriter  could 
not  maintain  an  action  against  ihe  brokers  to  recover  such  premiums  as  fbr  money  had 
and  received  by  them  to  bis  use,  the  transaction  being  illegal,  and  the  money  not  having 
been  actually  paid,  but  only  credit  given  for  it  in  account. 

THE  plaintiffs  declared  for  money  had  and  received  to  the  ase  of  the  bank- 
rupt, money  lent  to  the  defendants,  money  paid,  laid  out  and  expended  by  the 
bankrupt,  and  on  an  account  stated  with  the  bankrupt  before  his  bankruptcy. 
Plea,  non  assumpsit.  At  the  trial  before  Le  Blanc,  J.  at  the  last  assizes  at 
Bristol  a  verdict  was  entered  for  the  plaintiffs  with  201.  damans,  subject  to 
an  application  to  be  made  to  this  Court  to  increase  the  damages  to  409Z.  lOs. 
upon  the  following  case. 

The  defendants  were  insurance  brokers  at  Bristol.  The  bankrupt,  during 
the  whole  of  the  year  1799,  and  until  March  1800,  was  used  to  subscribe  as 
an  underwriter  policies  of  marine  insurance  at  the  office  of  the  defendants. 
The  defendants,  according  to  the  usual  custom  in  that  line  of  business,  gave 
credit* to  the  assured,  and  the  bankrupt  gave  credit  to  the  defendants  for  the 
premiums.  In  the  months  of  January  and  February  1800,  the  defendants, 
by  directions  of  Mr.  Pope  and  of  Mr.  Dinwiddie,  effected  policies  of  re-assur- 
ance which  were  illegal  under  the  stat.  19  Geo.  2.  c.  37,  and  known  by  all 
the  parties  to  be  so ;  and  which  were  respectively  underwritten  by  the  bank- 
'  rupt  before  his  bankruptcy.  The  premiums  for  the  re-assurances  underwrit- 
ten by  the  bankrupt  for  Pope  amounted  to  1261.  and  for  Dinwiddie  to  283/. 
10^.,  making  together  409Z.  10s.  For  these  premiums  the  defendants  gave 
the  bankrupt  credit  in  their  account  with  him,  and  took  credit  in  their 
accounts  with  Pope  and  Dinwiddie.  No  money  passed  on  either  side.  Shortly 
after  this  the  bankrupt  applied  to  the  defendants  for  his  account,  which  was  de- 
livered him,  and  in  which  he  had  credit  given  him  for  these  premiums.  On 
this  account  a  considerable  balance  appeared  in  favour  of  the  bankrupt,  but 
no  settlement  of  the  account  took  place.  On  the  23d  of  April  1800,  a  com- 
mission of  bankrupt  issued  against  Garden,  under  which  he  has  duly  declar- 
ed a  bankrupt,  and  the  plaintiffs  chosen  assignees.  After  the  bankruptcy  some 
losses  having  happened  upon  the  policies  effected  by  the  defendants  on  be- 
half of  Dinwiddie,  which,  by  reason  of  the  bankruptcy,  were  not  likely  to 
be  paid,  Dinwiddie  on  the  27th  of  December,  1800,  gave  the  following  notice 
to  the  defendants  :  "  Take  notice  that  I  do  forbid  you  and  each  of  you  to 
pay  any  money  to  the  assignees  of  William  Garden  a  bankrupt,  or  to  any 

foreign  court  was  authenticated  by  a  copy  under  the  seal  of  the  court,  signed  by  an  officer 
of  the  court,  though  not  signed  by  the  judge,  and  such  seal  and  signature  were  proved  by 
the  deposition  of  a  witness,  it  was  held  to  be  sufficient  Gardere  v.  The  CoUmUnan  JntuT' 
anee  Conaany^  7  Johns.  Rep.  514. 

Though  the  courts  of  one  country  cannot  judicially  take  notice  of  the  teals  of  a  foreign 
court,  yet  the  public  seal  of  a  state  stands  on  a  different  footing.  It  is  recognized  by  the  law 
of  nations,  ana  presumed  to  be  known  to  the  courts  of  all  ouier  states  by  whom  the  law  of 
nations  is  acknowledged.  It  is  in  itself  the  highest  test  of  authenticity.  Anon.  9  Mod.  G6, 
Peake's  Ev.  73.  n.  (o).     The  United  States  v.  Mna,  4  Oall.  416. 

(8)  [See  2  Stark. £v.  (7th  Am.  ed.)  459, «nd  notes;  also  1  voL  285.^ W.] 
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other,  on  account  of  any  re-assurance,  wager,  or  other  illegal  contract  made 
between  me  and  the  said  W,  Garden,  and  upon  any  of  which  you  are  the 
stakeholders  ;  and  that  I  require  you  to  hold  all  such  stakes  deposited  by  me 
in  your  hands  for  my  use  and  benefit.  And  I  do  hereby  undertake  to  indem- 
nify you  against  all  damages,  &c.  which  you  may  suffer  on  account  thereof/' 
Dated  Manchester,  27th  of  December,  1800,  and  signed  Wm,  Dintoiddie, 

Pope  likewise  gave  the  defendants  notice  not  to  pay  over  the  premiums 
on  the  policies  of  re-assurance  effected  on  his  account ;  and  both  he  and  Din' 
vnddie  refused  to  allow  them  in  their  respective  accounts  with  the  defendants. 
The  defendants  immediately  acquainted  the  plaintiflfs  with  the  notices  they 
had  received.  On  the  4th  of  April  1801,  the  plaintiffs  accepted  from  the 
defendants  their  note  at  three  months  for  2292/.  2$.  9d,t  being  the  balance  of 
the  account  due  to  the  bankrupt  after  deducting  the  409Z.  10<.  the  amount  of 
these  premiums,  without  prejudice  to  the  question  of  law  as  to  that  sum.  On 
the  trud  it  appeared,  that  the  defendants  had  taken  credit  for  20Z.,  the  differ- 
ence between  the  premium  and  loss  on  a  similar  policy  of  re-assurance  un- 
derwritten by  the  oankrupt  for  one  of  the  defendants  (Foufler),  on  which  a 
loss  had  happened  :  and  that  although  credit  had  been  given  by  the  two  de- 
fendants to  Fotvler  in  his  private  account  for  the  20/.,  yet  such  account  had 
not  in  fact  been  settled  between  them,  or  the  20Z.  paid  over.  The  learned 
Judge  was  of  opinion  that  the  defendants  were  not  entitled  both  to  deduct  the 
409/.  10«.,  and  likewise  to  take  credit  for  the  20/. ;  and  that  at  all  events,  the 
plaintiffs  were  entitled  to  a  verdict  for  20/. :  and  the  verdict  was  accordingly 
so  taken,  with  liberty  to  move  to  increase  it  to  409/.  10s,  The  question  for 
the  opinion  of  the  Court  was.  Whether  the  plaintiffs  were  entitled  to  recover 
the  premiums  on  the  policies  of  re-assurance  ?  If  they  were,  the  damages 
were  to  be  increased  to  409/.  10s, ;  if  not,  the  verdict  to  stand  as  it  was. 

Jekyllj  for  the  plaintiffs,  observed,  that  the  brokers-«tood  in  the  situation  of 
middle  men  between  the  assured  and  the  under-writer,  acting  as  agents  for 
each  respectively  according^  to  the  nature  of  the  act  done.  It  was  the  duty  of 
the  defendants  to  receive  the  premiums  on  behalf  of  the  bankrupt,  and  when, 
by  giving  him  credit  for  them,  they  admit  having  received  them,  it  is  the  sam^ 
as  if  the  assured  had  paid  the  money  to  the  bankrupt  himself ;  and  the  defen- 
dants having  received  the  money  as  the  bgents  of  the  latter,  it  is  not  compe- 
tent to  them  to  shift  their  character,  and  consider  themselves  merely  as  stake- 
holders between  the  two ;  nor  can  the  assured  recall  the  payment  which  they 
have  once  made,  however  they  might  have  resisted  making  it  in  the  first  in- 
stance. 

Lord  Ellbnbohough,  C.  J.  The  money  does  not  appear  to  have  been  ac- 
tually paid  into  the  defendants'  hands.  In  case  of  illegal  transactions  it  may 
always  be  stopped  while  it  is  in  transitu  to  the  person  who  is  entitled  to  re- 
ceive it.  If  indeed  this  had  been  a  legal  transaction,  the  money  might  per- 
haps have  been  considered  as  paid.  But  we  will  not  assist  an  illegal  transac- 
tion in  any  respect.  We  leave  the  matter  as  we  find  it :  and  then  the  maxim 
applies  mdior  est  conditio  possidentis.  We  cannot  consider  this  as  money 
paid  for  the  use  of  the  bankrupt :  no  money  has  in  fact  been  paid,  but  only  an 
account  stated.  If  we  were  to  sustain  the  plaintiffs'  demand,  we  should  be 
compelling  the  execution  of  an  illegal  contract  as  if  it  were  a  legal  one. 

Per  Curiam  J  Postea  to  the  Plaintiff  for  20/. 
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The  King  v.  The  Inhabitants  of  Tarrant  Launceston. 

3£«ft,226.    Jan.  89, 1803. 

Where  a  pauper  purchased  a  leasehold  tenement  for  less  than  302.  and  afterwards  conveyed 
the  whole  term  to  one,  in  trust  to  let  the  premises,  and  out  of  the  rents  and  profit*  to  repay 
himself  lOZ.  advanced  thereon,  and  then  to  apply  the  rents  and  profits  to  the  separate  use 
of  the  pauper'^  wife  during  her  life,  and  aflerwards  to  the  pauper's  own  use  for  life  if  he 
survived  her,  and  afterwards  amongst  their  children  :  and  the  trustee  suffered  the  pau- 
per to  continue  to  reside  in  the  house  for  above  40  days,  till  becoming  chargeable  to  the 
parish  be  was  removed':  held  that  he  gained  no  settlement  by  such  residence:  for  be 
had  no  immediate  interest  remaining  in  nim  at  the  time,  but  at  most  a  doubtful  and  con- 
tingent future  interest :  it  being  uncertain  whether  the  10/.  would  ever  be  paid  off,  and 
even  if  it  were,  that  not  giving  him  any  right  to  reside  upon  the  premises. 

TWO  justices  by  an  order  removed  John  Coleman  from  the  parish  of  Tar* 
rant  LaunceUon  to  the  parish  of  Tarrant  Rawson,  both  in  the  county  of 
Dorset.  The  Sessions,  on  appeal,  quashed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

.  About  twelve  years  ago  John  Coleman,  the  pauper,  gained  a  settlement  in 
the  parish  of  Tarrant  Rawson  by  renting  above  lOZ.  a-year :  in  June  179&, 
the  pauper,  being  then  married,  made  a  purchase  for  less  than  30/.  of  a  lease- 
hold tenement  in  the  parish  of  Tarrant  Launceston  for  99  years,  determina- 
ble on  three  lives,  under  the  Marquis  of  Buckingham^  and  resided  there  till 
December  1801 ;  when  being  in  distress,  and  relief  refused  by  both  parties, 
the  pauper  in  consideration  of  lOZ.  advanced  him  by  W,  Dean,  and  for  divers 
other  valuable  considerations,  did  grant,  bargain,  sell,  and  assign  all  his  said 
leasehold  estate  with  his  said  lease  to  W.  Dean,  to  hold  to  the  said  TV.  D., 
his  executors,  &c.  for  the  remainder  of  the  term ;  in  trust  to  let  the  premises^ 
receive  the  rents,  and  thereout  repay  himself  the  said  sum  of  lOZ.  with  inter- 
est, and  costs  and  charges ;  and  after  such  re-payment,  to  receive  and  pay 
the  clear  rents  and  profits  io-Elizabeth  the  wife  of  the  said  John  Coleman  dur- 
ing her  life,  to  her  sole  and  separate  use,  not  subject  to  the  debts  or  contracts 
of  her  husband,  and  her  receipt  alone  to  be  a  discharge  for  the  said  rent :  and 
after  her  decease,  if  John  Coleman  survived  her,  in  trust  to  pay  the  rents  and 
profits  to  the  said  John  Coleman,  to  and  for  his  own  use  and  benefit,  during 
his  life ;  and  after  the  decease  of  the  survivor  of  them,  the  said  John  Cole' 
man  and  Elizabeth  his  wife,  and  the  re-payment  of  the  said  sum  of  10/.  with 
interest  and  costs,  in  trust  that  the  said  W.  Dean,  his  executors,  &c.  should 
assign  the  said  premises  during  the  then  residue  of  the  said  term  unto  the 
children  of  the  said  John  Coleman  then  living,  equally  to  be  divided  if  more 
than  one,  if  only  one,  to  such  only  child ;  provided  that  if  any  child  of  the 
said  John  Coleman  and  Elizabeth  should  die  during  their  lifetimes  leaving  is- 
sue, then  the  said  W.  Dean  to  assign  to  such  child  the  share  his  parent  would 
have  had.  A  licence  to  assign  was  granted  to  Coleman  under  the  Marquis 
of  Buckingham.  After  the  execution  of  this  deed  on  the  5th  of  December 
1801,  W.  Dean  sufiered  the  pauper  to  continue  residing  on  the  premises,  and 
the  pauper  was  residing  there  when  he  became  chargeable,  and  until  he  was 
removed  by  the  order  of  two  justices,  dated  the  5th  February  1802^ 

Const  and  Wollaston,  in  support  of  the  order  of  Sessions,  contended  that 
the  pauper  was  not  removeable,  either  as  having  gained  a  settlement  by  resi- 
dence on  the  estate  in  question,  or  at  least  as  residing  upon  bis  own  property* 
(though  a  purchase  under  30/.)  at  the  time  of  the  removal.  1.  The  pauper 
gained  a  settlement  by  such  residence  ;  for  though  he  could  not  gain  a  settle- 
ment in  his  own  right,  in  respect  of  the  purchase  being  under  30/.,  yet  after 
the  conveyance  to  Dean  in  trust  to  repay  himself  the  10/.  advanced,  and  after- 
wards in  trust  for  the  pauper's  wife  for  life,  remainder  to  himself  for  life,  the 
pauper  took  a  new  estate  in  the  premises  by  act  of  law,  by  virtue  of  which  a 
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settlement  might  be  acquired,  either  in  his  character  of  mortgagor  in  posses- 
sion, or  by  virtue  of  the  equitable  interest  of  his  wife  in  it  In  R.  v.  liming" 
ton^  Burr.  S.  C.  566,  a  settlement  was  gained  by  a  husband  by  residence 
on  an  estate  purchased  by  his  wife  before  marriage  ;  which  setuemeiit  was 
of  course  eommunicated  to  her,  although  the  purchase-money  were  under 
30/.,  and  consequently  she  could  not  have  gained  a  settlement  in  her  own 
right.  The  case  which  comes  nearest  to  the  present  is  R,  y.  Edington{a) 
There  a  leasehold  cottage  held  for  99  years  determinable  on  lives,  purchased 
by  the  pauper's  wife  before  her  first  marriage,  was  in  the  Jife-time  of  her 
first  husband  conveyed  by  them  to  a  trustee,  in  trust  that  he  should  by  sale 
or  mortgage  raise  lOZ.  (for  the  benefit  of  the  parish  by  whom  the  family  ^ad 
been  before  relieved  to  that  amount)  interest  and  charges,  and  after  pa3rment 
of  the  same,  in  trust  to  re-assign  the  premises.  The  value  of  the  cottage  did 
not  appear,  though  probably  from  the  circumstances  it  was  under  30/.,  and 
was  so  considered  to  be  by  Lord  Kenytm  ;  nor  did  it  appear  that  the  money 
was  ever  paid  to  the  parish  ;  but  the  parties  having  continued  in  possession, 
it  was  hotden  that  on  the  death  of  the  first  husband,  the  pauper  who  had 
married  the  widow  gained  a  settlement  by  residence  on  the  property  for 
forty  days.  There  too  it  was  contended,  that  by  the  conveyance  to  the  trus* 
tee  the  whole  interest  was  out  of  the  pauper's  wife,  and  that  it  was  a  sale  and 
not  a  mortgage  :  but  the  Court  held  that  the  conveyance  was  no  more  than 
equivalent  to  a  mortgage.  And  the  marriage  in  that  case  subsequent  to  the 
purchase  was  as  much  an  act  of  the  parties  as  the  conveyance  in  this  case. 
But,  2dly,  at  any  rate  no  other  person  than  the  trustee  to  whom  the  property 
was  conveyed  could  dispute  the  pauper's  right  of  possession  in  this  case ; 
and  he  not  having  ejected  him,  it  was  not  competent  to  the  parish  ofilcers  to 

Erocure  his  removal  from  the  property,  in  which  his  wife  as  well  as  himself 
ad  an  equitable  reversionary  interest.  Upon  payment  of  the  1(U.  he  was 
entitled  to  reside  on  it  immediately  in  right  of  his  wife.  And  this  is  not  like 
Rex  T.  Catheringianj  3  Term  Rep.  771,  where  the  mortgagor  of  a  house 
after  having  been  ejected  by  the  mortgagee  was  permitted  to  inhabit  it  for 
the  particular  purpose  of  overlooking  some  repairs :  for  here  the  possession 
has  always  remained  with  the  pauper. 

Burrtnigh  and  Harris ,  contra.  This  was  not  a  mortgage  ;  for  a  mortgage 
is  a  pledge  of  the  estate  for  a  sum  of  money,  on  the  redemption  of  which  the 
party  is  entitled  to  take  it  again :  but  here  the  pauper  was  not  entitled  to  any 
thing ;  he  had  no  intermediate  interest  left  in  him  ;  which  is  the  ground  on 
which  a  settlement  is  gained  by  a  mortgagor  residing  on  the  mortgaged 
Itemises,  in  whom  there  is  an  interest  existing  and  co-temporaneous  with 
the  residence  :  the  pauper  had  assigned  the  whole  term  to  Dean  as  a  security 
for  the  10/.  advanced,  and  that  was  never  repaid.  He  was  no  more  than  a 
tenant  at  sufiTerance.  Neither  was  he  entitled  to  reside  there  in  right  of  ^s 
wife,  supposing  the  10/.  to  have  been  paid  ofif;  for  the  husband  is  by  law 
bound  to  provide  a  suitable  residence  for  his  wife,  and  the  house  being  then 
to  be  holden  in  trust  for  her  separate  use,  the  trustee  would  have  been  guilty 
of  a  breach  of  trust  to  have  given  it  up  to  the  husband  unless  in  the  character 
of  a  tenant  paying  rent  for  it.  Rex  v.  Eddingtop,  was  put  on  the  footing  of 
a  mortgage ;  for  on  payment  of  the  money  lent,  the  premises  were  to  be  re- 
assigned to  the  party.  The  pauper's  continuing  in  possession  here  was  fraud 
upon  the  trust,  and  therefore  could  no  more  give  him  a  settlement  than  the 
fraudulent  possession  by  the,  mortgagor  whose  debts  exceeded  the  value  of 
the  mortgaged  premises  in  R.  v.  SL.MichaeV^,  Bath,  Dougl.  630.  Gald.  110. 
Then  again,  there  is  no  instance  of  a  settlement  gained  by  the  act  of  the 
original  purchaser  of  an  estate  under  30/.  value.  In  order  to  acquire  a  settle- 
ment by  residence  on  such  a  property,  it  must  come  to  the  party  through 

(a)  AfUe,  I  voL  28& 
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whom  the  settlement  is  acquired  by  act  of  law.  Supposing  any  equitable 
interest  to  have  resulted  to  the  pauper  from  the  conveyance  to  Dean,  that 
was  his  own  act,  and  therefore  could  not  confer  a  greater  right  upon  him 
than  he  had  before ;  he  must  still  claim  from  the  deed,  which  is  his  own  act : 
but  it  is  otherwise  in  the  case  of  marriage,  where  though  the  marriage  itself 
be  the  act  of  the  party,  the  law  gives  to  the  husband  a  consequential  interest 
in  the  property  of  the  wife.  Here  the  pauper  had  no  interest  left  in  the 
premises,  and  consequently  was  liable  to  be  removed  though  resident  there  ; 
for  according  to  Lord  C.  J.  Ryder  in  R.  v.  Manoood,  Burr.  S.  C.  389,  a  man 
is. only  irremovable  from  an  estate  so  long  as  his  property  continues  as  well 
as  his  residence  on  it. 

Lord  Ellbnborough,  G.  J.  If  the  case  were  res  integra,  I  should  have 
done  no  more  than  apply  my  understanding  to  the  plain  letter  of  the  stat- 
ute 9  Geo.  1.  c.  7.  s.  5;  which  says,  that  "  no  person  shall  be  deemed  to 
''  acquire  any  settlement  in  any  parish  for  or  by  virtue  of  any  purchase  of 
"  any  estate  or  interest  in  such  parish,  whereof  the  consideration  for  such 
**  purchase  doth  not  amount  to  the  sum  of  30^.  bona  fide  paid,  for  any  longer 
"  or  further  time  than  such  person  shall  inhabit  in  such  estate,"  &c. ;  that 
is,  for  so  long  Qnly  as  there  is  an  union  of  interest  and  occupaiion  in 
the  thing.  We  must  however  take  care  not  to  contravene  any  of  the 
authorities  which  have  put  a  construction  upon  these  words,  but  preserve 
an  uniformity  of  decision.  The  case  of  a  mortgagor  has  been  pressed  upon 
us ;  but  was  this  a  residence  of  the  pauper  as  mortgagor  ?  Surely  not. 
He  had  parted  with  the  absolute  interest  which  he  had  in  the  premises.  For 
even  when  the  lOl.  is  paid,  (which  non  constat  is  ever  likely  to  be  done)  the 
trustee  is  to  account  for  the  rents  and  profits  to  the  wife  for  her  separate  use 
during  her  life ;  and  I  think  there  is  much  weight  in  the  observation  which 
was  made  against  any  claim  of  the  husband  to  reside  upon  property  so  cir- 
cumstanced in  right  of  his  wife.  In  the  first  instance,  however.  And  during 
the  time  of  his  residence  there,  the  trustee  was  entitled  to  the  rents  and 
profits  till  the  101.  advanced  by  him  was  paid :  it  was  contingent  whether 
that  would  ever  be  done,  whether  the  wife  would  ever  be  entitled  to  the  rents 
and  profits,  and  if  she  became  so,  it  was  also  contingent  whether  the  pauper 
would  survive  her,  so  as  to  have  any  claim  of  his  own.  I  should  therefore 
be  much  inclined  to  ask  with  Lord  Mansfield  in  The  King  v.  St.  Michael's, 
Bath,  Dougl.  '631,  "  what  interest  had  the  pauper  in  this  estate  ?  He  made 
"  an  immediate  conveyance  to  trustees,  not  a  mortgage,  to  pay  ofiT  debts," 
&c.  Now  this  was  no  mortgage,  but  an  absolute  conveyance  for  the  dis- 
charge of  a  debt ;  and  even  the  payment  of  the  10^.  would  not  entitle  the 
pauper  to  redeem,  but  would  only  raise  the  wife's  trust  estate.  In  the  last- 
mentioned  case,  Lord  Mansfield  observed,  that  jt  was  very  doubtful  whether 
afer  payment  of  the  debts  there  would  be  any  surplus :  so  here  I  might  sayi 
1  there  was.  no  chance  of  a  surplus  of  estate  to  the  pauper  upon  which  he 
would  have  a  right  to  reside.  Upon  the  whole,  this  was  at  most  such  a 
doubtful  contingent  interest  in  the  pauper,  that  without  clashing  with  any 
of  the  adjudged  cases  I  am  authorized  to  say,  that  no  settlement  was  gained 
by  tlie  pauperis  residence  on  this  property. 

The  other  Judges  declared  themselves  of  the  same  opinion. 

Order  of  Sessions  quashed. 
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The  Case  of  John  Taylor. 

3  East,  232.    Jan.  29,1^^. 

One,  who  wma  eommttted  to  Newgate  by  commissioners  of  bankrupt  for  not  answering  sat- 
isftctorily  to  certain  questions,  roust,  for  the  purpose  of  beinff^surrendered  by  his  bail  in 
a  ci^il  suit,  be  brought  up  by  a  habeas  corpus  issued  on  the  Crown  side  of  the  court,  on 
which  side  also  must  be  taken  the  subsequent  rule  for  his  surrender  in  the  action,  his 
commitment  pro  forma  to  the  marshal,  and  his  re-commitment  to  Newgate  charged  with 
the  aeveral  matters. 

JOHN  TAYLOR  was  yesterday  brought  into  court  in  custody  of  the 
keeper  of  Netogate,  by  virtue  of  a  writ  of  habeas  corpus  issued  on  the  plea 
side  of  the  court.  To  which  the  keeper  returned,  that  he  was  committed  to 
his  custody  by  a  warrant  under  the  hands  and  seals  of  three  commissioners 
named  in  a  commission  of  bankrupt  issued  against  him,  to  be  kept  without 
bail  or  mainprize  until  he  should  to  their  satisfaction  answer  certain  questions 
stated  in  the  return. 

Manley  moved  on  behalf  of  the  bail  in  two  actions  depending  in  this  court 
against  the  prisoner,  that  he  might  be  surrendered  in  those  actions  in  dis- 
charge of  them^  that  he  might  be  committed  to  the  marshal  pro  forma,  and 
then  re«<ommitted  to  Newgate. 

But  The  Court ^  on  the  suggestion  of  the  Master,  determined  that  Taylor, 
being  in  custody  on  criminal  process,  ought  to  have  been  brought  up  by  a 
habeas  corpus  issued  on  the  Crown  side  of  the  court.  And  therefore,  he  was 
for  the  present  taken  back  to  Newgate,  and  a  rule  entered  on  the  Crown  side, 
that  a  writ  of  habeas  corpus  ad  subjiciendum  should  issue  to  bring  him  up 
again.  He  was  accordingly  brought  up  again  on  this  day  by  virtue  of  such 
a  writ<»f  habeas  corpus  ;  and  on  Manley^s  motion  a  rule  was  taken  on  the 
Crown  side  for  his  surrender  in  the  actions,  his  commitment  to  the  marshal, 
and  his  being  taken  out  of  the  marshal's  custody  and  re-committed  to  iVefo- 
gaie^  charged  with  the  several  matters  against  him. 


Beatson  t;.  Scbank  and  others. 

3  East,  233.    Feb.  1, 1803. 

Wheie  a  charter-party  of  affreightment  provide,  that  in  case  of  the  "  ihabilitt  of  tke  shin 
^toezeemU  or  proceed  on  the  service,  certAin  persons  should  be  at  liberty  to  make  such 
mhatement  out  of  the  freight  as  thev  should  think  reasonable  ;  held  that  an  inability  of  the 
■hip  to  proceed  to  sea  for  want  or  men  to  navigate  her  was  within  the  proviso,  although 
■ooli  want  of  men  proceeded  from  the  ravages  of  the  small  poz  amongst  the  original  crew, 
the  death  of  some,  and  the  desertion  of  others  from  fear  of  the  distemper,  and  an  impossi- 
bility of  procuring  others  on  the  spot  in  their  room. 

THE  plaintiff  declared  in  covenant  against  the  defendants  upon  a  charter- 

Crty  of  affreightment,  made  the  6th  of  April  1799,  between  the  plaintiff  on 
half  of  himself  and  all  the  other  part-owners  of  a  certain  vessel  called  the 
Asia,  of  816  tons,  then  in  the  river  Thames,  of  the  one  part,  and  the  defend- 
ants by  the  description  of  the  Commissioners  of  the  Transport  Office,  on  be- 
half of  his  Maiesty,  on  the  other  part ;  whereby  the  plaintiff  let  to  hire  and 
freight  the  said  ship  to  the  commissioners,  the  defendants,  to  receive  on  board 
at  such  ports  as  should  be  directed  all  such  soldiers,  horses,  women,  servants, 
arms,  ammunition,  provision,  stores,  or  whatever  else  should  be  ordered  to  be 
pat  on  board  her,  and  proceed  therewith  to  such  ports  as  should  be  required, 
and  after  having  landed  the  said  soldiers,  horses,  and  stores,  to  receive  on 
board  such  others,  with  their  baggage,  &c.  as  should  be  put  on  board  her, 
and  proceed  therewith  as  should  1^  directed.     The  said  shjp  to  continue  in 
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pay  for  twelve  moDths  certain,  and  afterwards  till  discharged  from  his  Majes- 
ty's service.  The  defendants  did  therehy  hire  the  said  ship  for  the  said  time 
and  service  accordingly.  And  the  plaintiff  thereby  covenanted,  that  the  ship 
was  strong,  &c.  and  substantial,  and  coppered,  and  should  sail  forthwith  to  or 
near  Deptford  (wind  and  weather  permitting),  equipped  and  provided  with 
masts,  sails,  &c.  and  proper  boats,  &c.  necessary  for  such  a  voyage,  and  with 
furniture  and  all  other  materials  and  things  necessary  for  such  a  ship  for  her 
intended  voyage,  &c.  together  with  various  enumerated  articles,  agreeable  to 
a  model  at  the  transport  office,  Deptford.  And  the  ship  was  to  be  manned 
in  proportion  t6five  men  and  a  boy  to  100  ^of»,  fit  and  capable  to  manage  and 
sail  her,  and  should  have  20  carriage  guns  mounted,  &c.  and  with  powder 
and  shot  in  proportion ;  as  also  with  good  victuals  sufficient  for  the  men 
during  the  service ;  arid  the  whole  number  of  men  to  be  constantly  on 
board;  and  a  regular  book  kept  of  their  entries  and  discharges,  6cc,  And 
that  the  master  should  receive  on  board  the  ship  from  time  to  time  such  a 
number  of  soldiers  and  other  persons,  horses,  provisions,  provender,  naval 
and  victualling  stores,  recruits,  or  whatever  else  there  should  be  occasion  for 
the  King's  service,  as  should  be  directed,  and  as  he  could  reasonably  carry, 
and  should  therewith  proceed  to  such  place,  &c.  as  the  commissioners,  or  the 
officer  in  chief  whose  command  he  should  be  under,  should  order,  landing 
and  delivering  the  same  accordingly,  and  so  from  time  to  time  during  her 
continuance  in  the  said  service ;  in  performance  of  which  the  master -and  his 
men  with  his  boats  should  be  aiding  and  assisting.  And  that  the  said  mas- 
ter should  sign  receipts,  bills  of  lading,  or  other  proper  indents  for  what  he 
should  receive  on  board,  (men  and  horses  excepted),  and  be  accountable  for 
the  same  ;  who  likewise  was  thereby  obliged  to  keep  a  true  log-book  of  the 
wind  and  weather,  &c.  and  at  the  end  of  the  service  deliver  the  same  into  the 
Transport  Office  upon  oath  if  required,  together  with  all  orders  and  instruc- 
tions that  he  should  receive.  And  upon  the  arrival  of  the  ship  at  any  place 
should  send  immediate  notice  thereof  to  the  said  commissioners.  In  consid- 
eration of  which  covenants,  the  commissioners  covenanted  for  and  on  behalf 
of  his  Majesty,  that  the  plaintifif  should  be  paid  for  the  hire  and  freight  of  the 
ship  the  sum  of  9,700/.  for  the  twelve  calendar  months ;  provided  sAe  should 
not  be  lost  or  captured  within  that  time.  But  in  case  of  such  event,  the 
freight  to  be  paid  should  be  for  no  more  than  the  time  she  might  actually  be 
employed,  according  to  the  rate  of  the  said  9,700/.  for  twelve  calendar  months: 
and  should  the  ship  be  continued  in  his  Majesty's  service  longer  than  the 
said  twelve  calendar  months;  then  the  owners  were  to  be  paid  the  same  rate 
of  hire  per  month  as  other  coppered  ships  (then  at  15*.  per  ton)  niighl  have, 
and  what  others  might  be  engaged  at,  with  the  usual  interest  on  Transport 
Office  bills  added  thereto ;  which  freight  or  pay  should  commence  «m  pro- 
ducing a  certificate  from  the  proper  inspecting  officer  belonging  to  the  Trans- 
port Office  of  the  ship's  being  completed,  fitted,  victualled,  manned,  and  pro- 
vided with  proper  necessaries  and  stores  for  the  ship  and  company,  ready 
and  fit  to  sail  when  required,  and  the  same  should  also  cease  and  determine 
at  the  time  of  the  discharge,  on  the  conditions  before  mentioned.  And  the 
plaintiflf  should,  on  signing  and  sealing  thereof,  receive  a  bill  of  imprest  as 
part  payment  for  one  third  of  the  said  9,700/.  upon  account,  after  being  cer- 
tified as  aforesaid  as  ready  to  proceed,  &c. ;  and  after  the  ship  should  have 
been  in  the  service  six  months  he  should  have  a  bill  o(  imprest  for  one  third 
more,  and  the  remaining  one  third  of  the  said  9,700/.  as  soon  after  the  ex- 
piration of  the  said  twelve  months  as  2000/.  should  be  due  on  account  for  the 
monthly  hire ;  provided  a  certificate  should  be  produced  to  the  commissioners 
under  the  hand  of  an  agent  of  transports  or  commanding  officer  of  his  Majes- 
ty's ships  at  the  place  where  the  said  ships  might  be  of  her  continuing  in  the 
service,  and  two  months'  hire  at  the  expiration  of  every  four  months  after,  as 
was  the  the  usual  practice  with  regular  transports,  &c.  and  the  remainder  on 
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passing  accounts  in  the  established  manner  after  being  discharged.  The 
plaintiflf  then  proceeded  to  aver  performance  of  the  several  matters  covenant- 
ed by  him  to  be  performed,  (amongst  others)  that  the  whole  number  of  men 
tcere  constantly  on  board  the  ship;  and  in  fact,  that  the  ship  was  continued 
in  his  Majesty  service  under  the  said  hiring  longer  than  the  said  twelve  cal- 
endar months^  namely,  for  twenty-two  months,  and  that  other  coppered  ships 
at  the  time  were  at  I5s.  per  ton  per  month  during  those  twelve  months,  and 
afberwards  for  ten  months  at  the  rate  of  11,  10*.  per  ion  per  month.  That 
the  plaintiff  after  wards  produced  to  the  defendants  the  certificate  required  of 
the  ship  being  properly  provided,  &c.  and  aU'other  customary  certificates, 
&c. ;  whereupon  there  became  due  from  the  defendants  for  the  hire  and 
freight  of  the  ship  divers  sums,  &c. ;  and  although  the  defendants  had  paid 
the  sum  of  9,70(V.  vet  they  had  not  paid  the  sum  of  13,000/.  according  to  the 
form  and  effect  of  tte  charter-party. 

To  this  the  defendant  pleaded  1.  the  general  issue ;  on  which  issue  was 
joined.  2d.  As  to  2,418/.  part  of  the  13,000/.  supposed  to  be  due,  that  by 
the  charter-party  it  was  provided,  that  "  upon  the  loss  of  time,  breach  of  or- 
ders, or  neglect  of  duty  by  the  said  master,  or  from  the  ship^s  inability  to  ex- 
ecute mid  proceed  on  the  service  on  which  she  might  be  employed,  being  made 
appear,  the  said  commissioners  should  have  free  liberty  and  be  permitted  to 
mulcty  or  make  such  abatement  out  of  the  freight  and  pay  of  the  said  ship  as 
should  be  by  them  adjudged  fit  and  reasonable.''  And  then  they  aver,  that 
the  ship  while  she  continued  in  the  service,  viz,  for  182  days,  by  and  from 
the  said  ship*s  inability  to  execute  and  proceed  on  the  service  on  which  she 
was  employed  as  aforesaid,  was  detained  and  laid  up  at  Quebec  in  North 
America^  and  did  not  proceed  on  the  said  service.  Whereupon  afterwards, 
viz.  on  the  16th  of  April  1801,  upon  the  same  being  made  appear,  the  said 
eomrnissioners  did  mulct  and  make  an  abatement  out  of  the  freight  and  pay  of 
the  ship  of  the  said  2418/.,  the  same  being  by  the  said  commissioners  adjudg- 
ed fit  and  reasonable  in  that  behalf,  according  to  the  form  and  effect  of  the 
charter-party.  3dly,  The  defendants,  relying  further  upon  the  above-men- 
tioned proviso,  plead  that  on  the  14th  of  November  1799,  the  ship,  being  then 
at  Quebec  in  North  America,  was  duly  ordered  to  proceed  and  sail  with  divers 
soldiers,  &c.  on  board  for  the  King's  service  from  Quebec  to  Halifax  in  Nova 
Scotia  ;  yet  the  ship  did  not  proceed  and  sail  according  to  such  order,  but  on 
the  contrary  remained  at  Quebec  182  days  in  breach  of  such  order.  Where- 
upon afterwards,  on  the  15th  of  April  1801,  upon  the  same  being  made  ap- 
pear to  the  commissioners,  they  mulcted  and  made  abatement,  ^c.  (as  before). 
The  4th  plea  was  to  the  same  effect,  only  stating  the  cause  of  the  mulct  and 
abatement  made  by  the  commissioners  under  the  proviso  to  be,  for  that  by  the 
loss  of  time,'  and  neglect  of  duty  by  the  master  in  not  procuring  and  having 
the  necessary  complement  of  men  to  navigate  the  ship,  she  was  detained  at 
Quebec  for  182  days,  without  executing  or  proceeding  on  the  service  on  which 
she  was  employed. 

The  plaintiff  by  his  replication  took  issue  on  the  second  plea  as  to  the 
ship's  intUfilityJLo  proceed  :  as  to  the  third  he  pleaded,  that  the  master  of  the 
ship  did  proceed  and  sail  with  her  from  Quebec,  according  to  the  order  and 
reqaisition  in  that  plea  mentioned  ;  and  as  to  the  fourth,  that  the  ship  was 
not  by  the  loss  of  time  and  neglect  of  duty  of  the  master  detained  at  Quebec 
in  manner  and  form,  &c. :  on  which  issues  were  joined. 

At  the  trial  before  Lord  Kenyon,  C.  J.  at  Guildhall  a  special  verdict  was 
found,  stating  in  substance,  as  to  the  first  issue,  that  the  defendants  had  paid 
to  the  plaintiff  all  the  money  due  for  the  freight  and  hire  of  the  ship  Asia, 
according  to  the  form  and  effect  of  the  charter-party,  except  2418/.  after  men- 
tioned. And  as  to  the  other  issues,  that  the  ship  Asia  was,  in  May  1799, 
taken  into  and  employed  in  the  service  within  mentioned,  and  continued 
therein  until  the  12th  of  March  1801.     That  on  the  24th  of  August  1799, 
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the  ship,  pursuant  to  the  order  of  the  defendants,  sailed  from  Cork  in  Ire- 
land  with  her  full  complement  of  men,  and  about  700  soldiersj  women  and 
children  on  board,  strong,  &c.  and  well  equipped,  furnished  and  provided  in 
all  respects,  and  arrived  at  Quebec  in  North  America  on  or  about  the  20th  of 
October  1799.  That  immediately  after  the  ship's  arrival  at  Quebec,  orders 
were  given  to  the  master  of  her  from  Lieutenant  General  Hunter ,  the  com- 
mander in  chief  of  the  forces  at  Quebec,  being  the  offecer  in  chief  whose  com- 
mand the  said  master  was  under,  to  disembark  the  troops  as  soon  as  possible, 
and  to  get  the  ship  ready  for  sea,  and  to  report  when  she  was  ready.  That 
the  ship  was  reported  by  the  master  to  be  ready  to  receive  troops  on  the  1st 
of  November  and  not  before,  and  to  be  ready  for  sea  on  the  3d  of  November, 
That  on  the  1st  and  2d  of  November  then  next  following,  upwards  of  1100 
soldiers,  women  and  children,  were  sent  on  board  the  ship  ;  and  the  roaster 
was  ordered  by  the  said  lieutenant  general,  being  such  officer  as  aforesaid,  to 
proceed  therewith  to  Halifax  as  soon  as  possible.  That  during  the  first-men- 
tioned voyage  from  Cork  to  Quebec,  in  consequence  of  the  small  pox  being 
introduced  into  the  said  ship  by  a  child  infected  therewith,  the  said  disorder 
and  other  distempers  greatly  prevailed  on  board  the  ship ;  the  third  mate  and 
one  seaman  died  during  the  said  voyage ;  and  after  the  ship's  arrival  at  Que* 
bee  the  crew  were  further  reduced  by  the  sickness  of  the  major  part  thereof, 
of  whom  twelve  were  obliged  to  be  sent  ashore  to  sick  quarters.  That  the 
crew  was  further  reduced  by  the  desertion  of  six  men  on  the  21st  of  October 
1799,  which  desertion  was  occasioned  by  the  fear  of  the  disorder  on  board  the 
ship :  and  by  such  desertion  the  said  six  men  forfeited  their  clothes  and  the 
wages  then  due  to  them.  That  the  master  of  the  sh'ip  used  every  possible  ex- 
ertion to  supply  the  deficiency  of  hands  and  to  proceed  to  sea ;  but  the  ship 
did  not  proceed  according  to  the  said  orders,  being  unable  to  procure  a  suffi- 
cient number  of  proper  hands  to  navigate  her;  for  which  reason  it  was 
wholly  impracticable  to  proceed  on  the  voyage  from  Quebec  to  Halifax; 
wherefore  the  troops  and  other  persons  sent  on  board  as  last  mentioned  were 
disembarked  on  the  15th  of  November  1799  ;  and  the  ship  was  laid  up  on  shore 
till  the  16th  of  May  in  the  year  1800.  Whereupon,  on  the  15th  of  April 
1801,  upon  the  same  being  made  appear,  the  said  commissioners  did  mulct 
and  make  an  abatement  out  of  the  freight  and  pay  of  the  ship  of  the  sum  of 
2,418^.  the  same  being  then  by  the  said  commissioners  adjudged  fit  and  rea- 
sonable in  that  behalf;  whereof  the  plaintiff*  had  notice.     But  whether,  &c. 

Cassilis  for  the  plaintiff.  The  doubt  arises  on  that  clause  in  the  charter- 
party  stated  in  the  plea,  which  provides,  that  "  upon  Ion  of  time,  breach  of  or- 
"  ders,  ot-neglect  of  duty  of  the  master,  or  from  the  ship's  inability  to  execute 
"  or  proceed  on  the  service,  being  made  appear  to  the  commissioners,  they 
"  shall  be  at  liberty  to  mulct  or  make  such  abatement  out  o/  the  freight  as 
"  they  shall  adjudge  fit  and  reasonable."  And  the  question  will  be,  Whether 
the  commissioners  must  not  shew  a  good  legal  cause  to  warrant  the  exercise 
of  the  discretion  vested  in  them  of  mulcting  or  making  an  abatement  in  the 
freight.  The  charter-party,  being  a  commercial  instrument,  must  be  constru- 
ed liberally,  and  according  to  the  true  spirit  as  well  as  letter  of  it.  Four 
instances  are  stated  in  which  the  power  of  mulcting  in  discretion  is  to  be 
exercised ;  1.  Upon  loss  of  time  ;  2.  Upon  breach  of  orders ;  3.  From  neg^ 
lect  of  duty ;  4.  From  the  ship's  inability  to  proceed  on  the  service.  But 
nothing  is  stated  in  the  special  verdict  which  will  warrant  the  mulct  upon 
either  of  these  grounds.  1st,  "  Loss  of  time**  must  mean  wilful  or  negli- 
gent loss  of  time,  which  is  not  found  by  the  verdict.  It  cannot  be  con- 
strued to  mean  loss  of  time  from  wind  or  weather  or  other  accident  beyond 
the  control  of  the  master  and  crew.  2dly,  "  Breach  of  orders"  roust  be 
understood  to  mean  breach  of  legal  and  practicable  orders.  For  a  breach  of 
an  order  to  throw  a  person  overboard  would  not  subject  the  party  to  be 
mulcted.     So,  3dly,  *<  Neglect  of  duty**  of  the  master  must  mean  some  posi- 
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tive  and  wilful  omission  to  do  what  he  was  bound  to  do,  and  had  the  power 
of  performing.  4thly,  and  lastly,  "  The  ship's  inability  to  execute  or  pro* 
ceed  on  the  service**  cannot  mean  inability  in  the  abstract  from  whatever 
cause  it  might  arise,  but  must  in  reason  be  confined  to  an  intrinsic  inability 
of  the  ship  itself  to  perform  the  stipulated  voyage  and  service,  as  from  not 
being  sea-worthy,  want  of  necessary  apparel  and  the  like.  Nothing  of  this 
sort  is  found  by  the  jury;  but  the  substance  of  the  special  verdict  is,  that 
the  ship  sailed  from  Cork  on  the  voyage  fully  provided  in  ail  respects,  and 
arrived  at  Quebec^  her  first  destined  port ;  but  that  during  the  voyage  the 
small  pox,  which  had  been  introduced  on  board  without  any  default  of  the 
master,  made  such  ravages  amongst  the  crew,  that  the  further  prosecution  of 
the  service  for  a  certain  time  became  physically  impossible,  for  want  of  a 
sufficient  number  of  sailors  to  navigate  her.  The  cause,  therefore,  of  the  non- 
performance of  the  order  to  proceed  arose  either  from  the  act  of  the  defendants 
or  those  acting  under  their  directions,  in  sending  persons  on  board  who  were 
infected  with  the  disorder,  or  at  least  from  the  act  of  God  ;  and  in  either  case 
the  plaintiflf  would  be  excused  from  the  performance  of  the  condition,  as  is 
said  in  Co.  Litt.  206.  a.  There  was  no  default  in  the  master :  he  was  bound 
to  take  on  board  such  persons  as  were  ordered  to  embark :  and  when  be  was 
afterwards  directed  to  proceed  to  Halifax  it  is  found  that  he  used  every  possi- 
ble exertion  to  supply  the  deficiency  of  hands  occasioned  by  sickness  and  de- 
sertion, and  to  proceed  to  sea,  but  that  for  want  of  a  sufficient  crew  it  was 
wholly  impracticable  for  him  to  comply  with  the  order.  Nothing  appears  in 
the  charter-party  to  shew  that  the  plaintiff  was  meant  to  be  an  insurer  as  well 
as  freighter  for  the  voyage.  In  Hotham  v.  The  East  India  Company,  Dougl. 
271,  it  was  considered  that  a  freighter  was  not  an  insurer ;  and  that  a  stipu- 
lation on^the  part  of  ship-owners  to  be  liable  only  for  ship  damage  did  not 
include  damage  by  the  act  of  God,  as  by  storms,  but  such  only  as  was  incurred 
by  their  own  or  their  servants*  default,  as  from  defects  in  the  ship  or  improper 
stowage.  He  also  mentioned  a  case  of  the  executors  of  Wilkinson  against  the 
commissioners  of  the  navy(a),  where  upon  a  similar  question  respecting  the 
right  of  the  commissioners  to  mulct  the  owner  on  account  of  the  vessel  hav- 

(a)  The  first  trial  was  before  Lprd  Mansfield  at  the  sittio^  afler  Hilary  term  1785  at 
GuildhaUj  when  a  verdict  was  found  for  the  plaintifiT,  a^inst  the  directions  of  his  lordship. 
A  new  trial  was  granted  in  Easter  term,  25  Greo.  3,  and  a  repleader  also  awarded.  The 
ease  referred  to  at  the  bar  was  opon  the  second  trial.  Bj  a  note  which  1  took  of  the  first 
trial,  it  appears  that  the  first  count  of  the  declaration  stated  in  substance  that  the  plaintifif'a 
testator,  being  the  owner  of  a  ship,  chartered  her  to  the  commissioners  of  the  navj  as  a 
transport  to  carry  provisions  to  America  ;  that  she  was  ordered  to  proceed  to  Halifax  ;  and 
that  the  vessel  accordingly  proceeded  in  her  way  thither  ;  bat  that  owing  to  bad  weather 
the  captain,  after  making  several  fruitless  attempts  to  reach  Halifax^  was  obliged,  in  order 
to  preserve  the  ship  and  crew,  to  bear  awav  for  Barbadoes ;  that  the  commissioners  of  the 
navy,  according  to  the  stipulations  of  the  charter-party,  exercised  their  authority  as  arbitpa- 
tors,  and  unjustly  and  without  good  reason  mulcted  him  the  sum  of  7002.  (the  whole  freight) 
for  not  having  performed  his  voyage ;  for  which  sum  the  action  was  brought.  There  were 
several  other  counts  to  the  same  purpose.  The  defendants  pleaded  the  general  issue,  and 
also  pleaded  speeially  all  the  orders  and  the  breach  of  them,  and  that  there  was  a  proviso  in 
the  charter-party,  that  if  it  should  be  made  appear  to  the  commi8sioner»  that  there  had  been 
any  neglect  of  duty  or  breach  of  orders  in  the  captain  of  the  vessel,  the  commissioners 
should  nave  power  to  mulct  him  in  so  much  money  as  they  should  think  proper,  &c. ;  that 
it  had  been  se  made  amear  to  them^  and  the^  had  exercised  their  power  aocordingly  to  the 
amooBt  stated.  To  tnis  latter  the  plaintifi»  replied,  that  it' was  not  so  made  appear  to  the 
commissioners,  on  which  issue  was  joined.  Lord  Mansfield  thought  that  this  replication 
might  have  been  demurred  to ;  and  he  instructed  the  jury  that  they  must  convict  the  com- 
missionen  of  corrupt  behaviour  if  by  their  verdict  they  said  that  it  did  not  appear  to  them 
that  the  captain  had  been  guilty  of  neglect  of  duty  or  breach  of  orders ;  that  it  was  a  di&rent 
thiaff  what  appeared  to  fAem,  the  Jury,  from  what  appeared  to  the  commissioners ;  the  jury 
might  have  oinerent  evidence  laid  before  them ;  and  even  the  same  facts  might  niake  difier- 
ent  impressions  on  different  men's  judgments.  He  also  observed  upon  the  merits  of  the 
case,  that  the  brethren  of  the  Trinity  House,  who  assisted  him,  were  of  opinion  that  the  cap- 
tain was  not  compelled  to  go  to  the  West  Indies,  and  if  the  jury  were  of  that  opinion  they 
would  find  for  the  defendant.    The  jury,  however,  found  a  general  verdict  for  the  plaintiffs. 
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ing  borne  away  to  the  West  Indies  instead  of  going  to  Halifax  according  to 
orders,  it  being  proved  at  last  to  the  satisfaction  of  Lord  Mansfieid^  assisted 
by  the  advice  of  Admiral  Campbell^  that  the  captain  was  constrained  to  do  so 
by  stress  of  weather  for  the  safety  of  the  ship  and  crew,  the  plaintiffs  recov- 
ered a  verdict  under  his  lordship's  directions. 

Lawrence,  J.  observed,  that  the  question  here  was  not  whether  the  com- 
missioners might  mulct  the  plaintiff*  as  for  wilful  breach  of  orders  or  neglect 
of  duty ;  but  whether  it  were  not  competent  to  the  parties  to  agree,  that  if  by 
any  means  that  which  the  plaintiff*  undertook  to  perform  were  not  done,  though 
nobody  were  to  blame,  yet  there  should  be  an  abatement  of  the  freight  to  be 
settled  in  the  discretion  of  the  commissioners  ?  in  other  words,  that  the  loss 
should  be  borne  by  both  parties. 

I  Grose,  J.  It  was  considered  that  losses  might  arise  from  direct  breach 
of  duty,  or  negligence  of  the  captain,  or  from  accident,  or  necessity,  or  from 
mixed  causes ;  of  all  which  the  commissioners,  who  have  no  personal  interest 
at  stake,  might  be  considered  as  competent  and  fair  judges. 

Woodi  for  the  defendants.  The  meaning  of  the  proviso  is,  that  in  certain 
stipulated  cases  where  the  public  service  was  not  performed,  though  in  some 
instances  without  the  default  of  the  master  or  vessel,  the  commissioners  should 
have  power  to  mulct  or  make  an  abatement  in  the  freight.  The  very  use  of 
these  two  terms  shews  that  the  parties  looked  as  well  to  losses  without, 
as  by  the  delinquency  of  those  concerned.  The  power  was  to  be  exercised 
in  case  of  the  ship's  inability  to  execute  or  proceed  on  the  service;  and 
the  fact  found  is,  that  she  was  not  able  to  proceed  on  her  Topge  for 
want  of  a  sufficient  crew  to  navigate  her.  It  was  the  plaiotin*s  duty, 
and  he  covenanted  to  have  a  full  complement  of  men  alwaj^s  on  board. 
And  the  desertion  of  the  men  can  be  no  excuse  for  the  non-performance  of 
an  express  covenant  to  provide  them  ;  nor  even  an  act  of  God  ;  for  in  case 
of  death,  sickness,  or  the  like,  the  plaintiff*  was  bound  to  provide  others. 
When  he  entered  into  the  contract  he  knew  that  contingencies  of  this  sort 
were  likely  to  happen :  and  he  might  either  have  guarded  against  the  event 
by  a  supernumerary  complement  of  men,  or  by  offering  additional  wages  on 
the  spot.  Where  the  law  imposes  an  obligation,  the  act  of  God  intervening 
to  prevent  the  performance  will  indeed  excuse  the  party ;  but  not  where  he 
contracts  to  do  an  act.  All.  27.  Taylor'^s  case,  4  Leon.  31.  1  Roll.  Abr. 
450.  Condition,  pi.  8.  The  case  of  the  carrier  is  an  exception ;  but  evea 
he  is  liable  for  loss  happening  by  an  armed  force  which  he  cannot  resist ; 
though  no  blame  be  imputable  to  him.  There  is  no  pretence  to  say,  that  the 
disability  which  ensued  is  to  be  attributed  to  the  act  of  the  defendants  in  send- 
ing any  person  with  the  small  pox  on  board  the  ship  ;  it  wa^  unknown  to 
them,  and  no  objection  was  made  at  the  time.  No  question  can  arise  on  the 
reasonableness  of  the  abatement,  which  was  only  of  half  the  freight  during 
the  time  the  ship  was  laid  up,  when  there  was  no  wear  and  tear,  nor  wages 
of  seamen  running. 

Cassilis,  in  reply,  observed,  that  an  abatement  in  the  freight  operated  to  all 
intents  and  purposes  as  a  mulct,  and  was  used  synonimously  ;  in  either  case, 
it  was  subtracting  from  the  sum  which  the  plaintiff*  would  otherwise  be  enti- 
tled to  receive.  That  the  desertion,  if  it  could  be  so  called,  which  arose 
from  a  justifiable  motive  to  avoid  pestilence  and  death,  was  attributable  solely 
to  the  disease  which  prevailed,  which  at  any  rate  was  the  act  of  God ;  and 
the  distinction  taken  in  Co.  Lit.  206  a.  is,  that  if  the  condition  be  impossible 
at  the  time  of  making  it,  the  obligation  is  single ;  but  if  it  be  possible  at  the 
time,  and  before  it  can  be  performed  it  become  impossible  by  the  act  of  God 
or  of  the  law,  there  the  obligation  is  saved.  Now  here  the  impossibility  of 
performing  the  service  from  the  cause  stated  is  expressly  found ;  for  it  is 
stated,  that  the  master  used  every  possible  exertion  to  supply  the  deficiency 
of  hands  and  proceed  to  sea,  but  that  he  could  not  procure  them. 
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Lord  SM^HBOMmttf  C.  JT.  baviog  been  concenied  in  the  ce^ae  gftte  no 
opioion; 

Gbossi  J.  The  question  meant  to  be  falsed  by  the  special  verdict  is, 
Whether- under  the  circamstances  of  tbe^case  it  were  in  the  power  of  thocom- 
tniasioners  withitt  the  meaning  of  the  charter-party  "  to  mulct  or  make  at  o^tftf- 
jgtemt  out  of  the  freight  of  the  ship,'\in  consequence  .of  her  inability  to  execute 
th^'  eerrice  and  proceed  on  hei*' voyage  acconling  to  orders  ?  In  coni^derin|f 
what  is  the  true  construction  of  the  char ter-party  in  ^his  respect,  it  is  nebea* 
sary  to  look  t6  the  several  provisions  and  stipulatitms  of  the  parties  in  thia 
contract;  and  then  see  ho^  those  words  eppty  to  them.  By  Utis  cbArter* 
party  the  defendants  engaged  the  plaintiff's  vessel  in. the  transport  service  of 
the  Crown,  and  the  pluntm  engaged  to  receive  all  such  scldierof,  4xu.as  should 
be  orderedvon  board,  and  proceed  with  them,  to  the  plkces  of  their  destination, 
and  there  land  th^nwand  so  to  receive  others  again  ahd  nroceed  ib  like'mati- 
aer,  dil  disch|^i;ged:from  the  kin^^s  service*  The  vessel  was  lb  be  equipped 
in  a  eeitain.  manner  necessary^ior  sacK  a  voVage,  and  iftanned  in  a  certain 
pi^portiott'to  the  tonnage,'and  it  was  parttcukrly  stipulated'that during  the 
aetvice  ike^wMe  ttKfnber  ofment.ikiX  js/.of  the  creV,  tpere.'io  4^  comtatUly  on 
board;  and  in  order  to  insure  attention  to  the  peribrn^anoe  of  thij$«  a  regular 
book  was  to  be  kept  of  the  entries  and  discharges  of  the  seameit.  For  thiaa 
certain  ireight  was  to  be  pe^id  for  twelve  montl»,  provided  the  sh|ip  should  not 
be  }ost4>r  captdred  within  that  poriod,  in  either  of  whipb'events  a  proportion* 
d>le  aum  only  was  to  be*  pafd  for  the  time  she  was .  employed ;  ana  if  she 
were  continued  in  the  service  beyond  the  period  mentioned,  freight  was  to  be 
paid  apcordiiig  to  the  rate  of  other  coppered  snips,  &o.  Then  comes  the  pro- 
viso inquesticm,  that  ^*  Upon  loss  of  time,  breach  of  ordeie,'  or  neglect  of  duty 
**  by  the  master,  orfrom.ihiB  tkip^i  inabUUy  to  ezecuU  or  prpeud  on  ihcter* 
**'  piee  (not  sjpecifying  irom  ,what  such  tnoM^t^ -might  or  might  not  preijceed), 
**  the  commissioners  should  luive  liberty  to  ^«2c^  or  make  sUch  abatement 
^  out  of  the  freight  as  by -them  should  be  adjudged  fit  and  reasonable.'*  Ac^ 
cording  to  this  an  abatement  might  be  made  fot  i*^  loot  of  timei**  ^ich  might 
or  might  not iie  occasioned  by  the  &ult  of  the  master ;  for  *^  breach  of  orders," 
which  must  be  by  his  defauk;  for  ''  neglect  of  duty,*'  which  must  also  be  at- 
tributable to  default;  or  for  ^'inabiliter  of  the  ship,"  which  might  ari§e  from 
difierent  causes,  from  wilful  misconduct,  or  neglect,  fiN>m  necessity,  ot  from 
mixed  causes.  The  terms  used  in  this  last  clause  are  eest^inly  large  enough 
to  include  causes  which  might  or  tnight  not  happen  from  defttult ;-  and  in  all 
these  cases  the  commissioners  were  to  fbrn^  theiir  judgment,  and  might  mulct  or 
make  abatement  as  they  abould  judge  £t  and  TeasonaUis  uoider  Uie  jbiicum- 
stances;  they" being  constituted  arbitai^tors  and  judges  as^ between  the ihip 
owner  and  the  public.  Upoi^  looking  accurately  into  the  charter-party  this 
18  not  the  only  instance  to  be  found- where  >the  plaintiff  by  the  very  terms  of 
his  agreement  was  liable  to  sufier  from  the  .act  of  God;  for  he  expressly 
covenant|Sf  that  the  whole  number,  of  the  crew  ,shall  be  constantly  on  boara. 
He  took  upon  himself,  therefore,  to  keep  op  a  certain*  number  of  men  at  all 
evetits^.  and  was  therefore  bound  to  provide  against  A^  contingency  of  any 
of  them  dying,  as  by  taking  an  extra  number. of  hands  on  board.  It  waa  no 
improbable  event  that  disease  might  take/o^  some  in  the  course  of  a  long 
voyage  ;•  hut  if  the.oWiier  will  ejater  into  .sueb  a  covenant  he  must  jprovide 
aecordin^^  Entries,  were  to  be  ^lade  of  the  number  of  men  on  board  for 
the  very  purpose  of  enabling  the  commissioners  to  see  whether  the  stipulated 
number  had  been  kept  up,  mat  ip  case  of  the  inability  of  the  ship  to  execute 
the  service  from  deficiency  of  numbers  in  the  crewr  they  might  judge  wheth- 
er or  not  it  were  proper  to  make  any  abatement  in  the  freight,  it  may  seem 
hard  at  first  sight,  that  a  party  should  be  hurt  by  the  act  of  God;  -but  aahe 
mig^t  covenant  to  indemnify  another  against  it.  at  all  events,  so  he  might 
agree  to  refer  it  to  the  judgm^snt  of  the  commissionerp  under  view  of  all- 

VoL.n.  I» 
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Ihe  ctittiinstanoes .  to  say  on  whom  and  in  what  nrefMirtioki  Boch  a  km 
should  fall.  (He  then  stated  the  several  facts  found  by  the  special  verdict ; 
observing  with  lespect  to  die  desertion  of  the  seamen  ar  Quebec^  The  de- 
sertion of  the 'men  might  tfr  might  not  be  the  cause  of  the  shifi's  inabilitv  to 
proceed  on  the  servicis,  and  it  might  or  might  not  happen  by  the  defaait  of 
the  master :  of  that  the  commissioners  were.4o  judge.  The  fqct,  however,  of 
the  ship's  inability  to  proceed  is  expressly-  stated,  which  is  one  «f  the  causes 
for  which  by  the  term^of  the  proviso  the  comraiasioners  were  to  be  at  liberty  to 
mulct  or  make  abatement  in  the  frei^t.  The  case  being  brought  within  the 
terms  of  the  proviso  in  the  covenant,  they  had  a  right  to  form  their  judgment 
upon  it ;  and  if  the^  thpught  it  a  fair  case  for  mlJdfcig  an  abatiement,  nonobjec- 
tion ean  be  made  to  iu  Nothing  can  be  more  reasonable  than  that  there  should 
ben  fair  tribunal  to tlecid^  between  the  pubKc  and  the  owner  whether  the 
failure  of  the  public  service  have  iitippened  bv  the  default  of  the  contractor, 
erby  accidienVwhetherany  abatement  dhduid  be.  made  in.  thev  price  to  be 
paid,  and  if  atiy^  toa'pporti.Qii  (he.  lossaccordinglr^  The  only  question  h^ie 
is.  Whether  this  were  sqch  aa  inability  of  "the  ship  as  would  give  the  0001* 
mission^rs  jurisdiction  to  inquih^  into  itt*and  each  for  which,  wMun  the  trae 
intent  of  the  contracting  parties,  the  oommissioners  might  makis  an  abate- 
ment I  I  think  it  was,  ana  consequently  that  the  defendants  wer^  entitled  to 
retain  the  money  so  abated^  '    -     >       • 

Lawbkn<^,  J^  :  The  qdestion  arises  on  the  construction  of  the  claose  of  the 
charter-party  set  forth  in  the  special  plea,  and  it  has  been  properiy  obeerfed, 
that  if  this  were  not  a- case  in  which  the  commissioners  had.a  junsdiction  to 
mulct  or  make  abateroeqt,  we  caqnot  take  into  consideration  ^heth^rthe  judg- 
ment they  hav^  formed  were  the  arbitrium  bonorum  virorum;  for  if  they  had 
nojtfriisdiction,' their  decision,  however  reasonabler cannot lavail.  The  char* 
ter-party  has  provided  for  certdin  cases  in  which  the  commissioners  are  to  ar- 
bitrate betv^een  the  ship-owner  and  the  public;.  The  three  i^cst  cases  are  pot 
out  of  the  question,  which  has  beep  argued  on  the  fourth*  and  it  comes  to 
this;  What  is  the  meaning  of 'the  word  tiraM^as  used  in  the  latter  part 
of  the  proviso  ?  and  if  the  want  of  a  crew  ib  navigate  ^the  vessel  be  a  case 
within  the  meaning  of  the  term  tTlabiUty  as  there  used  ?  for  it  is  admitted, 
if  the  true  c6nstruction  of  the  i¥ord  innbdjUy  extend  to  the  case  found  by  this 
special  vetditt^lhat'the  charter  party  has  given  jurisdiction  to  the  commis- 
sioners tonmlct  or,  make  abatement  in  the  freight.  This  construction  is, 
however,  contended  against  as  making'  the  owner- an  insurer,  which  he  .was 
said  not  ta  be  in  the  case  ofHotham  v.  The  East  India  Company  ;  but  there 
is  a  laaterial  distinction  between  the  two  cases ;  for  thera  the  question  arose 
in  Vespect  of  damage  to  the  cargo  ;  and  in  effect  it  was  only  said,  that  the 
M^-own^r  Wa&  not  .aa  insurer  of  the  catgo^  laden  on  board;  But  it  is  in  com- 
mon expertence,.that  tlie  owners  of  ships a,re  in  some  sort  their  own  insurers; 
and  tdeay  otherwise  in  this  case  would  be  to  Make  the  commissioners  themselves 
insurers  of  the  ability  of  the  ship.-  Then  it  is  said,  that  ino^tfjfyheife. means 
some  defect  in  the  ship  itself  like  a  want  of  sea^wortbinesa :  but  a  deficiency 
of  the  crew  is  in  ^ts  effect  .something  like  want  of  sea-worthiqess ;  for  an  in- 
ability to  Aavigate  is  the  consequence  of  both  :  and. the  term  fnabUiiy  TSiar 
fairly  be  taken  to  mean  not  only  an  inability  in  respect  of  the  tackle  and  hull 
of  the  ship,  but  also  for  want  of  a  sufficient  crew  to  navigate  her.*  To  giv« 
jurisdiction  to  the  commissioners  the  inabiUty  need  not  arise  from  any  mis- 
conduct in  the  master,  but  it  may  arise  from  accidents  at  sea,  which  may 
render  the  ship  unable  to  execute  theservice  required  of  her.  And  the  com- 
missioners arc  empowered  to  judge  not  merely  what  midet  they  may  impose, 
but  what  abatement  should  be  made  in  the  specific  cases.  The  meaning  of 
those  seveml  terms  was,  thai  in  cases  of  misconduct  they  might  impose  a^««» 
and  in  cases  of  merenonrperformanceof  the  service  required  which  might  hap- 
I^en  from  accidents  they  might  determine  fairly  what  abatement  should  be  made 
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4f  the  8um  to'  be  paid  hy  the  pabUc  in  thdt  Te^pect.  And  in  the  present  in- 
stance P could  not  say,  if  that  were  for  otir  consideration,  that  they  have  iudg^ 
ed  nnfairl]^  in  determining  that,  jan '^abatement  should  be  made  of -half  the 
freight  during  the  time  the  ship  was  lyiDg  by  at  Quebec  doing  no  servite,  and 
incaiting  few  and  trifling  expenses.  ^ 

Ls  BLAifc,  J.  The  question  turns- on  what  shall  be  condidered  as  mabil' 
Uy  of  th^abip  to  execute  or  proceed  on  the  service;  This,  it  is  contended, 
moat  arise  from  some  ihtritisic  tlefect  in  the  ship  itself,  or  from  the  defauU  ef 
the  master,  ortherwise  the  piaintifT  is  entitled  to,  recover  his- whole  freight. 
But  this  coaM  lot  be  the  meaning  of  the  parties  :  for  a  certain  sum  tyas 
stipulated  to  be  paid,  for  freight  fpr  the  first  twelve  months,- ^ith.  a  proviso, 
that  the  ship  should  hot  be  last  or  captured  within  that  time,  in  either  of 
which  eventi^  there  -Was  to  be  an  abatement  pro  rata. .  60  that  it  ii*  clear, 
that  the  plaintiff  was  in  some  respeqts  to  stand  his  own  insurer  against  loss  or 
capture,  either  of  whith  might  happen*  without  any  default,  and  for  which  an 
abatement  wail  to  be  made.  Then  iq  the'same  clause  in  ^which  the  plaintiff 
covenants  that  the  shfp  shall  be  well  appareled,  ice*  follows  \he  proviso  in 

aa^stion.  And  the  question  is,  Whether  having  a  crew  dn  board' to  navigate 
le  vMel  be  essential  to  the  dbUity  of  the  ship,  that  is.  the  ability  of  the 
ship  te  do  the  thing  undertaken  to  be  ^one  by  the  plaintiff.  If  the  ship  be 
not  able  to  dd  that  for  which  she  was  hired,  whether  that  inability- proceed 
from  vi^ani  t>f  neliessary  tackle  or  men,  she  is  equally  uQable- to  perform  or  ex- 
ecute  the  service'.  But  it  is  said,  that  this  happened  from  causes  for  which 
the  master  was  ndt^^in  faulk  Supposing,  however,  that  from  this  very  circum- 
stance the  %hip  had  been  lost  at  S)Ba,  it  is  elear  that;  by  the  clause  before  men- 
ttoqed  an.  abatement  lyould  hate  been  tirade  for  aU  the  rest  of  the  time  for 
which  the  ship  was  engaged.  ,  But  here  it  is  l6ft  to  the  judgment* of  the  com- 
miasioners  to  d^ermi^  what  proportion  of  the  loss  sustained-  by  the  non^per- 
formsnce  oi  the  service  dhall  be  borne  by  the  plaintiff!  And.  the  question 
here  merely  is^  Whether  thePotUm  to  which  the  parties  then^eenres^have  re- 
ferred the  question  of  inability  of  the  ship  had  jurisdiction  to  act  in  ^his  caae  ? 
We  calinot  examine  whether  their  judgment  were  proper,  '  And  if  we  must, 
as  1  think*  say,  that  the  wa^  of  hands  to  naoigaU  the  ship  was  on  inability  ojf 
ike  Mp  to  execute  ar  proceed  on  the  service,  then  the  coihrnissionershad  ju- 
risdiction to  make  the  abatement  which  they  have  done.  >     *    • 

Judgment  for  the  Defendants. 


Drak^e,  Cle^k^^  v.  Mitchell,  and  Others. 

-        8Ea«t,a51.fVib.  1,1803. 

Oiii  of  three  joint  covenaotorii  giveff  a  bill  of  ezphantte  for  part  of  a  debt  aeour^d  by  the  eov- 
eaastfOn  whiclr  bill  Ja^gmelit  ta  recovered ;  held  anchjadfcineQt  to  be  no  bar  to  an  ac- 
tion ofoovenaiit  agamatthe  thne ;  atieh  bill,  though  atated  to  have.beftn  given  Jfor  t^e  pmjf. 
mmt  emd  satirfaetwn  of  the  d^bty  not  being  av^raed  to  h«ve  been  ijiceqfUd  «j  satisfacti^ 
nor  to  h^je  produced  it  in  facL 

THE  pkintiff  declared  in  covenant  against  .three  defendants  upon  an  in- 
fctttwe  of  demiae,  whereby  on  the  27di  ofAprHy  1797,  he  leased,  bargained, 
and  sold  to  the  defendants  certaiii  coal  mimes  at  Blackhittj  in  the  parish  of 
HaHfaz  in  the  county  of  Yorh^  for  the  term  of  one  hundred  years,  with  lib- 
erty to  work  the  same 'and  carry  uway  the  coals  for  their  own  use,  and  sink 
shafts,^.  Habendum  to  the  three  defendants,  thelrjexecutors,  &c.without  pay-^ 
ii^  any  rent  or  consideration  for  the  same  to  the  plaintifii  his  heirs,  dec.  other 
than  the  suih  nf  917/.  10*.  9d.  thereinafter  covenanted  to  be  paid  to  him  by' 
the  defendants,  their  executors.  Sec.  And  the  defendants  did  thereby  cove- 
nant with  the  plaintiff,  his  heirs,  ^.  that  they  the  defendants,  their  heirs, 
executon,  &c.  shotild  ^y  to  the  plaintiff,  his  executors,  &c.  the  said  som  of 
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M72.  IQi.'  9df  in  full  for  the  parehii^jB  and  price  of  the  d^ised  coal8»  ibineSf 
tec.  by.  ^xinstalihetits  of  1521.  I8s.  &id.  thoi  first,  pn  the  13tb  of  July,  1798, 
the  second:  on  the  second  Thursday  \n  JtUy^  1V99,  &%.  The  declaration  .then 
stated,,  that  the  defendants  entered  by  virtue  of  the  said  demise  and, became 
posseted  of  the  premises,  and  alleged  a  bi^each  by  the  non-payment  of  the 
second  instalment. 

PJea.  Ad  to  AlL'lQs.  2  l-2i.  part  of  the  said  152Z.  18».  5  l'2d.  that  the 
defendants  paid  the  same*to  the.plaintiff ;  and  as  to  lllL  2sr3d,,  the  residue, 
they  pleaded,  that  for  the  payment  and  in  satirfactum  fh^eqfi  the  eaid  John 
MitcheU  (one  of  the  defendants),  theretofore,  to  wit,  on  the.  10th  of  July  1800, 
at  Halifaxt  kx^.  made  hiii  promissory  note  in  .wi;iting,.  dated  the  same  day  and 
year,  and  ihen  and  there  .delivered  the  saidt  pote:  to  the  plitintiff,  br  which 
said  npte  he  the. said  John  then  and  there  promised  to  pay,  si(  weeks. a&er 
date,  to  the  plaintiff  or  order,  111^.  28.3d.  valuta  received  at  Messrs^  JS.  kc. 
l/mdonf  by  means  whereof^^  and  by  force  of  the  statote,  ke.  he  thi^  said  John 
became  liable  io  pay  to  the  plaintiff  the  said  sum  in  the  said  note  contained, 
&c.  and  being  so  liable  he  pipmised^to  pay  him,- &c.  (iThe^^a  then  8«t 
forth  in  like  manner  a  bill  jof  exchange  given  by  the  defendant  JcrAnJlfi/^^Z? 
k)  the  plaintiff^for  the  same  sum,  whibh  when  presented  wasrefueed  payment 
by'^Ae  drawers^-;  and  that  the  plaintiff, :for>theL'r$coviery.  of  the  damages 
WAich  he  ha4  jBUstained  by  reason  of  the  non-performaoce  of  the  said  prdior 
ises  and^tmde^takiqgs,  afterwards,  in  Michaelmas Jerm  41  Geo*  3.  sued  the 
defendant  JTohh  Mitchell  in  jB»  jB.  in  an  action  on,  the  <;ase  qn  promises ;  and 
such  proceedings  ^exe  thereupon  had  at  the  ^|t;it  of  the  plain  tilT  against  the 
said  John  in  that  behalf  in  the  said  court,  that  after^vards,  in\Ht7ar^  term  Al 
Geo.  3.  the  plaintiff,,  by  the  consideration  and  judgment  of.  ^le^id  €ouvt, 
recovered  against  the  ^aid  John  136^.  lOfi  for.  his  daAiag^  which  he  had 
sustained,  as  well  by  the  non-performance  pf  the  said  promises  and  under- 
ttd^inga  .as  for  his  costs,  &c.  as  by  the  record  thereof  reqi^ning  in  the  naid 
court,  &G.  jnore  fvilly  appears^;  which  jsaid  verdict((ii  0tiU  xemams  in  fei^e 
and  efiet;t,  not  reversed  or  annjilled.     And  this,  &c.      , 

The  replication  todk  issue  on  the  part-payment  of  the  4U.  16f .  2  1*2J.  in 
the  plea  meatioxied,.and  as  to  the  residue  of  the  plea  relating  ta  the 'sum  of 
WIL  2s.  3^.  the  plaintiff  demurred  generally  ;  on  which  there  was  joinder,. 

Dampier  in  support  of  the  demurrer  The  plea  is  bad,  not  being  pleaded 
aa  payment,  or  as  satisfaction  ;  for  no  satisfaction  is  averred  :  but  if  it  were, 
it  would  be  in  satisfaction  of  damages ;  whereas  the  matter  is  pleaded  in 
bar;  and.therefoi^e  the  recovery  in  the  action  on  the  bill  of  exchange  must 
be  insisted  on  as  an  extinguishrnent  of  the  debt  due  under  the  covenant. 
But  the  debt  could  oiily  be  extin^iAshed  by  following  it  up  to  judgment  on 
the  covenant  out  of  which  it  ari3e8  ;  or  by  taking  a  remedy  for  it  of  a  higher 
nature.  The^iioctrine  of.  extinguishment  cannot  apply  wheire'a  party  bavitig 
twaTemedies,  one  on  one'.  in&trumehV  and  another  on  another,  follows  one 
only  up  to  judgment :  in  that  case  the  other  is  reserved  to  ^im ;  there  b^ng 
no  payment  or  fruit  of  the  jiidgtbent  recovered.  If  .the  note  or  bill  were 
taken  for  the  money  dOe  under  the  covenant,  it  could  at  most  only  Hispend 
the  action  on  the  covenant  till  tbq  day.of  payment  upon  ^leoMite  or  'bill  ar- 
rived i  bat  when  the  day  arrived  and  no\payment  wa^made^.tbe  plaintiff  bad 
his  remedy  on  the  note  or  bill  against  the  e^e  def^ndapt  and  his  action  of 
covenant  against  all  three  ;  and.  migh^  pursue  his  remedy  oii  Hch  to  jnd^ 
me;[it,.till  he  h^  obtained  real  satisfaction.  \Jjotd  EUenboreuijrL'  Does  it 
necessarily  follow  that  the  plaintiff  did  recovet  ui^on  the  ..note  or  bill  ?  It 
,       ■  t  >  .'  ' — '  '*.  \ — '■•  i" '     J I      ■  ■  Y ■. 

(a)  Lord  ElUnbovough  observed,  that  it  was  not  said  ^^  which  aaid  Mgment  «tiU  .rem^nt 
i(k.focce,*'<&e.  and  aaked-  if  hjs  copy  of  the  pleadings  were  right,  trood  for  the  defendant 
riaid,  that  the  word  terdiet  bad  been  need  by  mistake  :  but  that  was  not  assigned^  as  special 
eanae  of  demurrer.  Lord  SUetibarmtf^k  then  obseiVed,  that  the  allegation  might  1^  eonfid- 
eicd  as  immateml,  the  word  vercftcf  not  having  been  before  meiition^d. 
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millbt  be  upon  other  i^omises^]  Other  proitawes  are  QientioTied,  and  the 
zeeoTery  i»  stated  io  have  been  for  the  said  promises  and  undertakings, 
amongst  other  promises  and  undertakings  by  the  said  Jahn,  &c.  But  even 
taking  the  recovery  to  have  been  on  the  bill  or  note,  yet  those  ^  being  only 
aimpie  contract  debts  couM  not  extinguish  the  covenant:  the  remedies  still 
oontinued  concurrent,  and  judgment  on  one  would  not  bar  the  other  tilf  the 
plaintiff  had  the  real  satisfaction  of  payment,  and  not  the  fictitious  one  of 
judgment.  Itk  Wlkmald  v.  BotingtonA  Term  'Rep.  825,  it  was  holdeo,  that 
an'  acceptor  of  a  bill  who  had  been  discharged  under  the  Lord's  Act  from 
execution  in  an  action  at  the  spit  of  tlie  holder  might  aAerwards  be  charged 
in  execution  again  at  the  suit  of  the  drawer,  against  whom^  the  holder  had 
recovered  upon  the  bill  in  the  mean  time.  Lord  Kevtyion  said,  that  having 
taken  the  acceptor  in  execution. \^:as  a  mere  formal  satisfaction  to  the  haldier, 
not  like  actual  payment.  In  the  case  of  a  mortgage  with  a  bond  given  to 
aecure  ^he  amount,  judgment  on  the  ecrvepant  is 410  bar  to  an  action  on  the 
bond.  So  an  acdeptaace  of  a  statute  staple  f</r  a  debt  due  on  a  bond  is  no 
merger  of  the  bond^  though  of  a  higher  nature.  •  Branikwait  t.  Comwalleyis 
cited  and  approved  of  in  Higgens*  case,  6  Co.  44.  b.  45.  b.,  ebptrary  to  what 
js  said  in  &atet  Y,.Wbod^  Liti  Rep.  17,  for. which  Dy.  is  cited,«but  .no  such 
passage  is  to  he  found  there(a).  Besides,  here  the  parties  against  whom  the 
piaipoff  had  his  several  remedies  are  not  the  siaiae,  the  biU  havliig  been 
given  bv  one. only. o(  the  covenantors:  and  therefore  jtidgment  against  the 
one  on  ttie.bill,  which  was  not  accepted  in  satisfaction  of  the  covenant  cannot 
be  m  merger  of  the  covenant  by  the  three.  As  it  is  said  in  the  same  case  of 
Higgenst  6  Co.  46.  a.,  and  in  Broum  t.  Woottfm,  Cro.  Jac.  74,  that  where 
two  are  bound  jointly  and  sevemlly,  and  the  obligee  has  judgmetu  against 
one,  that  is  no  bar  against  the  other  until  satisfaction. 

,WBod,  contra;  Judgment  against  one  of  ^eve^^  covenantors  /or  tha  ea^e 
debt  amounts  to  an  extinguishment  of  the  covenant  against  aU»  As  to  tbe 
objection  that  there  Is  no  averment  that  the  bill  was  accepted  in.satis&ction 
of  the  demand,  it  is  averred*  to  have  been*  given  as  fo  11 IZ.  2s.  3^  part  of  the 
aame«^r  the^paifment  and  in  tatisfaction^  th^eof;  which  is  not  denied,  but 
stands  admitted  on  the  record.  If^t  had  not  b^en  so  given^ but  onlvas  a ^* 
lateral  aecuriiy  for  xhe  performance  of  the  covepant,  i^iie  ehould  have  been 
taken  on  that  ayerment.  [Lawrence,  J.  It  should  also  have  been  averred  in 
ihe^lea,  that  it  w^  accepted  in  satisfaction:]  If  it  had  been  pleaded  as  ac- 
cord ^nd  satisfaction  it* must  have,  been  so  stated.;  and  if  nothing  had.been 
done  upon  the  bill,  it  would  not  have  been  satisfaction,-  though  pleaded  as 
such:  but  after  proceeding. t6  ji]^dgi^nt  upon  it,  it  becomes  a. security  of  a 
higher  nature,  and  therefore  operates  as  a-iherger  oi  extinguishment  of  the 
same  demand  under  the  covenant;  as  in  Basset  y^.  Wood^  Lit.  Rep.  17% 
The  ground  of  the  case  cited  from  6  Go.  44.  b.  45.  b.  that  a  statute  staple 
was  no  mergeic.of  &  bond,  for  the  same  debt,  was  that' the  statute  ifvad^  in  effect 
of  no-higher  security  than  the  i>ond  itself,  being  no  more  than  a  bond  record* 
edv  and  that  one  bond,  .whether  recorded  or  not,  could  noi  merge  another. 
But  a  judgment  recoveved,  in  whatever  form  of. action,  is  a  security  of  a  high* 
er  nature  than  a  covenant ;  and  all  judgments  recove^ed^are  of  an  equal  nature^ 
In  Ashbrooke  v.  Snape,  Cro.  Eliz.  240,* it  was  agreed  by-  all  the  justices^  that 
if  one  bound  in  an  obligation  promise  ta  pay  the  money,  assumpmt  will  Ue ; 
and  if  he  recover  all  in  damages,  this  shaU  be  a  har  in  debt  upon  the  oUiga* 
tioB.  [Lord  EUenboroHgh  sli^  Grose^  J.  -  That  must  mean  if  he  recoter  pay* 
fiunt;  h  does  not  say  if  he  merely  recoyer  judgment  that  it  will  be  a  bar.] 
That  does  not  appear:  it  seems  rather  from  the^  book  that  the  reco^ier^in. 
damptges^  which  must  mean  the  judgment ^  shall  be  aj)kf .  And  ip  Pyers  v. 
Turner^  Cro.  Eliz.  283,  where  the  son  wa&  bound  in  an  obligatiott^  to  the 

(a)  Vids  Dy.  21%  h.  pk  ^32. 
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plaintifr's  intestate,  and  tfce  defendant  (the!  father) -promised  to  pay  if  time 
were  g^ven-him ;  Gawdyr  J.  said,  that  a  reeaibery  in  that  action  would  be  a 
bar  in  debt, on  the  bond  against  the  son.*  [Lawrence^  J/  -  It  appeal^  that  the 
judgment  for  the  plaiptiff  was  afterwards  reversed  in  the  Exchequer-cham- 
ber.] In  Pudsey's  case(a),  one  being  indebted  on  a  simple  contract,  another 
gave  a-,bond  for  the  sajne  sum,  and  held'  that  the  contract  was  determined. 
As  to  the  objection  that  the  recorery  here  was  had  against  one  only,  it  can- 
not avail ;  for  this  is  k' joint  covenant ;  and  therefore,  if  there  had  been  a  re- 
covery against  one  only  upon  it,  no  doubt  it  would  have  been  a  bar  to  a  re- 
covery against  the  others*  *  And  here  it  is  a  recovery  for  the. same,  demand  ; 
fcr  the  recovery  is  Upon  all  the  undertakings  and  promises*  laid,  which' in- 
cludes therefore  those  on  the  note  and  bitl  of  exchange.  In  Parker  r.  Amys, 
1  Lev.  261,  in  debt  against  two  executors,  a  plea  of  judgment  recovered 
against'  otfe  of  them  *a6  administrator  was  holden  a  good  bar*  So  in 
Brown  v.  Wootton,  €ra.  Jac.  73,  and  Yelv.  67,  a.  recovery  against  one  was 
deemed  a'  good  bar  to  an  action  of  trover  against  another  for  the  same^ goods; 
.and  thotigh  it  was  there  averred,  that  the  plaintiff,  had  execution  as  well  as 
jadgment  against  the  first,  yet  the  report  in  Yelverton  says,-  that  it  was  far- 
ther agreed  that  the  very  judgment  was  a  sufficient  bar,  for  transit  intern, 
judicatam.        i  ,  • 

Dampier,'in  ireply,  observed,  that  in  Brmim  v.  Woatton  •  the  plefi  not  only 
averred  a  judgment  recovered  against  the  joint  executor,  but  that  the;  plaintiff 
had  his  boidy  in  execution  for  the  damages  recovered :  anththere  too  4t  wlis 
observed,  thiat  an  advantage  was  gained  to  the  plaintiff  hy'the  recovery  in  the 
first  action,  in  having  his  diniag^s  ascertained^'  which  were  before  uncertaip. 
And  the  ilistinction  wks.  expressly  taken  by  the  Court  between  a  cfi^  of  that 
sort,  and  where  two  were  indebted  ujion  affi  obligation,  in-  whi^h  case  a  re- 
coverv  against  the  one  Was  no  bar  against  the  other  till  satisfaction.  ^  There- 
fore, tkexase  xA  AMrooke  v.  Snape  cannot  be  law  to  the  extent  -stated^  ^ 
in  othe^  cases  where  taking  a  security  from  a  stranger  has  been  said  tq  di»^ 
charge  the  original  debtor,  they  have  proceeded  on  the  groupd  that  there  was 
some  additional  benefit  gained  to  thexreditor  which  operated^s  «  geadcoo- 
sideration  for  his  agreeing  to*  release  his  original  .debtor.  But  heve  no^ad- 
▼antage  was  gainea  to  the  plaintiff  by  taking -the  note  or  bill  from  one  of  the 
defendants;  and  therefore  thiey  could onlyenure  by  wi^  of  collstteral  secj^ri^ 
ty,  and  not  as  -satisfaction.  And  though  ahe  bill  has  been  follevifed  'Up  to 
jud^ent,  that  is  no  oxtinguishment  of  the  debt  till  a  real '  satiafaction  has 
been  obtained.  Still  less  can  such  recovery  against  one  operate  as  a  dis- 
charge of  the  covenant  by  all 'th(d  defendants,  f  ' 
'  Lord  fiLLKNBORomm,  C.  J.  I  have  always  understood  the  principle  -of 
transit  in  rem  judicatam  ia  relate  ojily  to  toe  particular  cause  of  action  in 
which  the  judgment  is  redbvered  operating  as-ti  change  of  remedy  from  its 
being  of  a  higher  nature  than  beibre.  But  .a  judgmept  recovered  jn  aby 
form  of  action  is  still  but  a  security^  for  th^  original  cause  of  ^'action,  until  it 
be  made  productive  iti  satisfaction  to  the  party :  and  therefore  till  thenit^san* 
not  ODlerate  to^diangefiny  othercoUateral  concurrent  remedy  which  the  parl^ 
may  nave.  .  If  indeed  one  who  is  indebted  u^n  simple  contract  give  a  bond, 
c^  naVe  judgment  against  him  upon'  it,  the  simple  contract  is  merged  id  the 
liigher  security.  .  so  one  may  agree  to  accept  of  a  di&rent^  security  in  satis- 
&ction  of  his  debt ;  but  it  is  not  stated  here  that  the  note,  and  bill  were  ac- 
cepted in  satisfaction,  and  in  themselves  they  Cannot  operate  as  such  i^Atil 
the  party  has  received  the  firtiits  of  them :  and  then,  although  they  were  not 
originally  giv^n  in  ^satisfaction  of  the  higher  demand,  yet,  ultimately  ^o- 
ducing  satisfaction^  it  would  he  a  bar  to  so  much  of  the  present  demand,  out 
here  they  are  neither  averred  to  have  beeft  accepted  as  satisfaction,  nor  to 

■■  ' 1-— , ■       . r 

(a)  Cited  in  BiMpo>*#caM^  ff  LeoB.  110^  sad  Aid  to  be  adJQdged; 
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have  prodnced  it  in  themseltes ;  and  therefore  the  matter  J^le^ded  is  no  bar 
to  the  action.  '  ^         ' 

Gross,  J.  The  note  or  bill,  not  having-  been  accepted  fts  satisfaction  for 
the  debt,  eouid  only  operate  as  a  collateral-  security ;  and  though  judgment 
has  been  recovered  on  the  bill,  yet  not  having  produced  satisfaction  in  fact, 
the  plaintiff  may  still  resort  to  bis  original  retnedy  on  the  covenant'.  ' 

LAWftENGE,  J.  Nothing  has  happened  to  alter  the  situation  df  the  part^e* 
in  respect  of  the  plaintiff's  original  remedy  on  .  the  covenant.  It  is  clear 
that  the  bill  and  note  when  first  given  wer^nd  satisfaction;  and  the  judff- 
ment  recovered  on  the  bill  is  ia  itself  no  satisfaction  until  payment  be  ob- 
tained upon  it.         '  » 

Lb  Blahc,  3'  The  giving  of  another  security,  which  ia  itself  would  not, 
operate  as  an  extinguishment  of  the'  original  one,  cannot  opemte'as>sttch  by 
being  ptirsUed  to  judgment,  unless  it  produce  the  fruit  of  a  judgmQat(l). 

Judgment  for  the  plainlifi];2)» 


Right,  on  the  several  Demises  of  the  Dean  and  Chapter  of 
Wells,  V.  Bawdeh  and  Othenu 

3£iuit,2G0.    Feb.  1,1803. 

''  •  .' 

Under  a  grtad  by  copy  of  conrt-roH'of  a  rpvenionarv  estate  to  A  (who  bad  befora  a  life  estate 
in  th^.|ifeini«es)  hahmdum  to  him  for  the  lives  oj  B.  and  C.  his  Ifrandsons  during  the  /(/*• 
mftiihtr  of  Uiem  longest  lining  sueceesitdy]  according^  to  the  ^ustofo^  ^c.  reserving  a  ber-.- 
iot  and  6f.  rent ;  A,  only  takes  the'  legal  estate  in  reversion,  and  not  Ufe  eestmy  que  pies^ 
there  being  BO  cnstom  to  enable  them  to  talrd ;  although  the^  were^ stated  to  be  adnuttea, 
tenants  in  reversion.  And  thoagh  ttx  donsi.deration  of  the  nne  pai^-  by  the  grandfather, 
the  lord  sUflTered  the  first  iki  succession  of  the  cettuyoue  vies  to  enter  as  tenant  upon  t]i» 
death  of  his  grandfatheri'and  received  the  6s.  rent  from  him. till  his  death:  yet  he  not 
dying  «a5M2  of  the  legal  estate,  his  widojiv  could,  not  claim  her  fre^  b0nch  «(MK>fdiog' to 
.  the  custom.  '  Nor  dicf  such  receipt  df  rent  froni  the  eestuy  que  vie  constitute  a  tenancy 
from  year  tp  year,  so  as  to  entitle  his  widow  to  notice  to  qait,  the  renC  net)>eing  received 
M  between,  landlord  and  lenantr  but  attributable  to'lmother  ponsideratton.  '.     ' 

IN  ejectment  for :  lands  in  'the  parishes  of  Burnham  and  Mark  in  the. 
county  of  Samersety  iueA  at  the .Ids.t  Summer  as8ize$  at  WelU^  \)etoxe  Gru" 
ham,  p.n  itr  which  /thei'e.were  three  demises  in  th§  declaration,  all  from  the 
dean  and  chapter  of  WetU^  the  first  on .  the  1st  of  August,  1796,  the  second 
on  .the  3th  of  June,  ISOl,  the  ..last  on  the  14th'  of  April,  1802  ;'.  ^  vetdict 
was  found  forjtie  lessors  pf  the  plainiifi*,  subject  to  theopiniqii  of  iihis  Court 
on  the  following  case : '  ^  •  '    '    '  ^  . 

The  preYnises  in  question  are  situated  in.the  parishes  \B«r9kAam  and  Markf 
and  are  a  customary  teneipent,  part  oY  the  parsonage  manor  of  Burnham,  and 
have  immemofially  been  glinted  and  demised l)y  copy  of  Court) roll«  and  have 
passed  and  been  faoldeA  ^hereby*  '  The  lessors  of  the  plaintiff 'are  seised,  in 
fee  of  the  manor  in  right  of  thevr  church.  The  custom*  of  the  manor  has  im» 
mefporially  been  to  grant  ^ifcfa  customary  copyholds  for  three  lives  in  one 

(1)  Vide  Jforrisy.  ^OyUU,  2  Canyib.  389.  n 

(2)  [A  higher  security  for  a  .debt  ffisen  by  di&rent  parties,  or  for  a  difierent  snmv  wiU. 
in  the  absence  of  ptxK>f  of  the  ihtentipn  of  the  parties^be  presumed  to  hava  been 'accepted 
as  a  coUateraJ  security,  and  not  in  aatisfadipn  of  the  debt.  A  roerfer  takes  place  onfy 
where  the  debt  is'one,  and  the'partie^i  to  the  secnrities  are.  identical,  wnicb  works  a  diasola- 
tion,  not  of  the  debt,^bat  of  the  original  security.  ,.  Extinguishment  or  satiifaetioD  of  the  . 
debt  depends  upon  the  ajsreemant  and  intention  of  the  parties,  whiclvis  rigbt^  fefened 
to  the  jury  as  a  question  of  fact    Jones  v.  Johnsouy'^  V^ .  o&  S.'  276. 

All  the  atithoriCiesgo  to  show  that,  at  law,  accepting  of  a  security- of  eoual  degree, 
either  from  the  debtor  .himself  with  ac  without  a  surety,  or  from  a  stranger  alone,  at  the 
ioaUnce  of  the  debtor^  is  no  extingOiihment  of  the  first  debt.  Per  Kennedy .  J.  Wmkbi  v. 
B«tf,  9  W.  2dO.-W.] 
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copy)  and  aa  many  in  reTartion  as'  the  landlord  and  tenant  can  agvaa  for. '  At 
the  death  of  every  tenant  dying  seised  of  a  castomary  tenement  there  13  due  to 
the  lord,  for  an  heriot,  the  best  goods  of  the  tenant  so  dyin^^ ;  and  the  widow 
of  such' tenant  is  to  enjoy  the  said  tenement  during  her  widowhood.    In  th^ 
year  1705^  the  premises  in  question  were  ho\de£i  by  Robert  B^u>deH  for  hit 
life,  with  remainder,  to  Mary  his  wife  and  Robert  his  son,  succeifMively:    On 
the  .29th  of  Jifne^^  1705,  WUliam  Baiaden^  another. son  of  the  said  Robert 
Baniden  the  father,  purchased  of  the  lords  for  a  fine  of  IQZ.  a  reversionary 
interest  in  this  premiss  in  question  rafter  the  then  existfog  lives  t  and  at  a 
manor  coart  duly  holden  on  the  same  day  the  lords  .granted  the  following 
copy:  "'To  this  court  comes  WUHam  Bawden,  soi^  of  Robert  Bawd^f  and, 
of  the  assignment  pf  the  said  Robert  the  father,  took, of  the  said  lords  the 
reversion  .of  one  tenement  containing  twelve  acres. of  land  t)r  pasture  in 
WtUch-feHf  and  four  acres  of  lapd  in  the  west  part  of  Broa4harjkf  with  the 
appurtenances,,  within  die  manor  aforesaid,  pow  in  t&e  tenure  of  the  said 
i^rt  Bawden  the  father,  and  aher  him  the  remainder  thereof  to  Mary  his 
wife 'and  iZo^rr '  his  son,  for  the  term  of  their  lives  successively;  to  have 
and  io  hold  the  said  reversion  and  all  and  singular  the  aforesaid  premises 
with  the  appurtenance^  no  him  the  said  William  Bawdien  wad  ioljierculef 
Batoden  his  brother,  and  EUzdbeth  Bawden  his  sister,  for  the  t^rm  of  their 
lives  and  the  life  of  the  longest  liver  pf  them,  successively,  and  according  to 
the  custom  of  the  said  mapor»  as  soon  and  immediately  as  the  same  shall  fall 
in  after  the  death,  surrender,  or  forfeiture  of  the  said  Robert  fiqwdaa^Q 
father,  Mary  his  wife,  &nd  Robert  the  son,  by  the  rents,  customs,  suits,  and 
services  therefore  formerly  owing  and  lawfully  accustomiefdr  and  hf  the  best 
goods  or  *hest  bcdst  for  an  heript  when  it  shall  happen,  or,  ^ree  pounds  of 
la wAiI  money  at' the  will  ^nd  election  of  the  lords  aforesaid ;  and  also  by  the 
souring  and  digging  the  rivers  ofv  the  lorda  aforesaid,  wheq  and  as  often  as 
it  shall  be'necessary  as  they  should  be  required  thereto.     And  for  having' 
such  estate  and  interest  in  the  said^  reversion  of  the  premises,  the  said  Wu" 
liam  Bawden  the  son  gives  to  the  said  lords,  for  a  fine,  10/.  to  th^m  ix^  hand 
paid :  and  so  ais,  well  he,  zs.HerqUes  his  brother,  apd  Elizabeth  his  sister, 
are  admitted  tenants  as  iii  reversion  :  but  their  fealty  is' respited  until,  and 
Vo  forth."  ''  WiUiam  JBott^dcif  paid,  this  fine.  ^  After  this  grant  and  admission, 
and  before  the  year  I71t),  Robert  Bawden  the  father  and  Robert  Bawdtn  tHe 
son  died,  and  Elizabetk  Bawden^  had  meLtiiei'  Edward  Coles  and  had  .two 
children  by' him,  Edward  and  Elizabeih.    Edward  Coles  die  father,  on  the 
2d  of  Qctobety  1710,  purchased  '  of  the  said  lords  for  9Z.  10«.  a  reversionary 
hiterest  in  the^premises  ia  question  after  the  existing  liv^,  for  the  lives. of 
Edward  his  son  and  Elizabeth  his  daughter;  and  at  a. court  of  the  said 
manor,  duly  holden.  on  that  day,  ^e  said  lords  by  a  copy  of  that  date^  accord- 
ing to  the  ei^stom  of  the  said  manor^  grahted  thej^aid  reversion  of  the  same 
premises  to  Edward  and  Elizabeth  Coles,  the  scoi  and  daughter,  for  their  lives 
and  the  life  of  the  survivor,  successively,  after  the  death,  surrender,,  dr  for- 
feiture of  Mary  Bawdert/WUliam  Bawden,  H^cvles  Bawden^  and.  plizaheth 
Coles  the  mother.'    The,  copy  is  si'ir\ilar  to  that  before  stated ;  and  on  the  same 
reservations  Edward  and  Elizabeth  Coles  the  son  a^d  daughter  are  stated  to 
take  of  the  purchase  of  Edward  [Coles  the  father;  the  habendum  is  to  theL,son 
and  daughter ;  they  ate  stated  to  have  bi^n  admitted  tenants  in  reversion, 
and  thei^  fealty  respited;  Edward  Coles  the  father'  is  stated' to  have  paid  the 
fine,  and  did  pay  it.     Before  1748,  Mary  Bawden  and  Hercfdes  Bawden  died* 
and,  on. the  death  qf  Mary,  William  Bate^dem  the  purchaser  of  the  copy  in 
1706  and  taker' utider  it,  entered  into  the  premises  in  question  under  that 
copy,  and  was  possessed  thereof  accordingly,  acnd  had  a  son  called  i206ert 
Bawden.    On  the  4th  of  July  1748,  Robert  Bawden  the  son  of  the  said  WU' 
Uam,  purchased  of  the  lords  for  13^.  14».  areversionary  interest  in  the  prem- 
ises in  qnestioh;  after  the  then  existing  lives  for  hb  own  life ;  and  ieit  H  court 
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of  the  said  manor  daly  holden  on  that  day,  the  said  lords  by  a  copy  of  that 
date,  made  according  to  the  custom  of  the  said  manor,  granted  the  same  to 
him  accordingly ;  and  he  is  stated  in  the  copy  to  have  been  admitted  tenant 
in  reversion.  He  paid  the  fine.  Before  1766,  Edward  Coles j  the  son,  and 
Robert  Bawden,  the  son  of  WiUiam,  died ;  the  latter  left  two  sons,  Robert 
Bamden  and  Wiiliam  Bawden.  On  the  \st  July  1766,  William  Batodm 
the  grandfather,  the  taker  under  the  copy  of  1705,  being  then  in  possession 
under  that  copy,  purchased  of  the  said  lords  for  30^.  a  reversionary  interest 
in  the  premises  in  question,  after  the  then  existing  lives,  for  the  lives  of  Rob" 
eri  Bawden  and  WiUiam  Batoden  his  grandsoju :  and  at  a  court  of  the  said 
manor  duly  holden  on  that  day  the  said  lords  granted  the  following  copy 
thereof:  *'  Manor  of  Bumham. — The  court  baron  of  the  worshipful  the  dean 
and  chapter  of  the  cathedral  church  of  Wellsj  lords  of  the  said  manor,  holden 
the  1st  of  J«fy  1766,  &c.  To  this  court  came  William  Bawden,  and  took  of 
the  said  lords  the  reversion  of  one  tenement,  containing  twelve  acres  of  land 
and  pasture  of  Old  Anster  in  Watch-Fen,  and  four  acres  of  land  in  the  west 
part  of  Broadharp,  with  the  appurtenances,  within  the  said  manor,  now  in 
the  possession  of  the  said  William  Bawden  and  Elizabeth  (now  wife  of  Ed" 
ward  ColeSn  late  called  Elizabeth  Bawden)  for  their  lives,  and  after  them  to 
remain  to  Elizabeih  Coles,  daughter  of  the  said  Elizabeth  Coles  for  her  life ; 
to  have  and  to  hold  the  said  reversion  and  premises  with  the  appurtenances 
foito  the  said  WiUiam  Bawden,  fok  the  lives  of  Robert  Bawden  and  WiUiam 
Bawden^  sons  of  Robert  Bawden  deceased,  and  grandsons  of  the  said  WU-^ 
Ham  Bawden,  and  far  and  during  the  life  of  either  of  them  longest  living, 
sueeessivdy,  according  to  the  custom  of  the  said  manor,  immediately  after  the 
death,  surrender,  forfeiture,  or  other  sooner  determination  of  the  estate  of  the 
said  Wiiliam  Bawden  the  elder,  Elizabeth  Colesy  and  Elizabeth  Coles  her 
daughter,  of  and  in  the  said  premises,  under  the  yearly  rent  of  6;.  and  for  an 
heriot  the  best  beast  or  best  goods,  or  SI,  in  money,  at  the  will  and  election  of 
the  said  lords,  when  it  shall  happen,  and  under  all  other  burdens,  works, 
suits,  services,  and  customs  therefore  formerly  due  and  of  right  accustomed. 
And  for  such  an  estatd  in  reversion,  so  to  be  had  in  the  said  premises  as 
aforesaid,  the  said  WiUiam  Bawden  the  grandfather  gave  to  the  said  lords  a 
fine  of  30^  before-hand  paid  :  and  so  the  said  Robert  Bawden  and  William 
Bawden  the  grandsons  are  admitted  tenants  in  reversion  ;  but  their  fealty  is 
respited,  and  so  forth.''  WiUiam  Bawden  the  grandfather  paid  the  said  fine 
of  Wl.  to  the  lords.  William  Bawden  the  grandfather  continued  in  posses- 
sion till  the  time  of  his  death,  which  hapened  in  1771.  He  lefl  a  widow 
Mary,  who  held  the  estate  for  her  widowhood.  She  was  possessed  of  the 
premises  in  question  till  the  4th  July  1796,  when  she  died.  Elizabeth  Coles 
the  mother,  Elizabeth  Coles  the  daughter,  and  WiUiam  Bawden  the  nand- 
son,  died  befoi'e  her.  Robert  Bawd^  the  mndson  was  married  to  the  de- 
fendant Mary  Bawden,  and  on  the  death  of  his  grandmother  took  possession 
of  the  premises  in  question,  and  continued  in  possession  till  the  6th  oi  June 
1801,  when  he  died,  leaving  the  said  defendant  Mary  Bawden  his  widow; 
who  thereupon  entered  the  premises  in  question  ;  and  she  and  the  other  de- 
fendants claiming  under  her  have  ever  since  been  and  still  are  in  possession 
thereof.  The  parsonage  of  Bumham,  (exclusive  of  the  manor),  is  leased  out 
by  the  dean  and  chapter,  and  the  lease  is  now  in  existence,  and  was  so  at  the 
time  of  the  receipt  of  rent  hereinafter  mentioned  ;  and  the  dean  and  chapter 
grant  to  the  lessee  of  the  ))remises  in  their  lease  the  "^reserved  rents  of  the 
manor,  amounting  in  the  whole  to  2Z.  14f.  a  year,  and  reserve  to  themselves 
on  the  lease  of  the  parsonage  a  gross  rent  of  27^  6*.  8d.  The  lessee  of  the" 
parsonage  received  under  the  grant  in  his  lease  this  &.  rent  of  Robert  Baw* 
den  the  grandson,  while  he  was  in  possession  of  the  premises  in  question,  afWr 
the  death  of  his  grandmother,  up  to  Michaelmas  1799 ;  and  has  regularly 
paid  to  the  deputy  of  the  communar  of  the  said  dean  and  chapter  (which  said 
Vol.  II.  IS 
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commanar  is  annual  officer  of  the  said  dean  and  chapter,  authorised  to  re* 
ceive  their  money)  the  rent  of  27L  &.  Qd.  reserved  by  his  lease  of  the  par* 
sonage  up  to  the  present  time.  The  premises  in  question  are  of  the  valne 
of  60/.  a-year.  No  notice  to  quit  has  been  given  to  the  defendants  or  any  of 
them.  The  question(a)  for  the  opinion  of  the  Court  was,  Whether  the  plain- 
tiff were  entitled  to  recover  ?  If  they  were  of  that  opinion,  the  verdict  was  ta 
stand ;  if  not,  a  nonsuit  was  to  be  entered. 

Dampier  for  the  lessors  of  the  plaintiff.  The  defendant  Mary  Bawden 
claims  her  free  bench  as  the  widow  of  Robert  Bawden^  the  grandson  of  Wil- 
liam  Bawden,  under  the  copy  of  July  1766,  whereby  JVilliam  B.  the  grand- 
father  took  a  reversionary  interest  to  himself  (after  the  lives  then  in  being,  of 
which  his  own  was  one)  for  the  lives  of  Bobert  and  WiUiam  Bawden  his 
grandsons.  But,  first,  no  legal  estate  passed  to  the  cesluy  que  vies  under  that 
grant ;  for  the  habendum  is  to  WiUiam  the  grand-father  only,  by  whom  the 
&ne  was  paid  ;  and  there  is  no  custom  found  here  for  the  cestuy  que  vies  to 
take  in  remainder ;  without  which  it  is  clear  from  the  case  of  Smarile  v. 
PenhaUow,2  Lord  Raym.  994.  6  Mod.  63.  and  Salk.  188,  they  can  have  do 
right ;  though  none  of  the  other  Judges  joined  with  Lord  Mali  in  opinion 
that  even  such  a  custom  would  enable  them  to  take  the  legal  estate,  which 
would  then  be  holden  not  by  the  copy,  but  by  the  custom.  That  was  a  stron* 
ger  case  than  this ;  for  there  the  grant  was  to  T«  N.  and  Atr  oitignM  for  three 
lives  iucceiMive;  whereas  here  the  grant  is  to  Will^Btm  B.  only.  A  ceMiuy 
que  vie  is  a  mere  pillar  to  uphold  the  estate  of  the  tenant ;  and  as  he  has  ncyt 
such  a  seisin  as  to  give  to  the  lord  a  heriot  on  his  death,  so  neither  has  he 
such  as  will  enable  his  widow  to  claim  her  free  bench  ;  both  which  incidents 
ate  essential  to  the  tenant's  estate,  according  to  the  custom.  It  might  indeed 
have  been  considered,  that  as  WiUiam  Bawden  the  grandfather  paid  the 
fine  for  this  reversionary  interest,  he  took  an  equitable  estate  during  the 
lives  of  the  cestuy  que  vies,  and  that  if  an  ejectment  had  been  brought  against 
those  claiming  under  him  during  that  period,  the  Court  of  ChancQr3r  would 
have  interfered  by  injunction;  but  this  ejectment  was  not  brought  till  after 
the  death  of  both  the  cestuy  que  vies  in  that  copy.  Secondly,  if  Jhe  ce^uf 
que  vies  took  no  legal  estate  by  the  words  of  the  grant,  and  none  passed  to 
them  by  any  custom,  neither  could  any  such  estate  pass  by  their  admittance, 
which  was  a  mere  nullity.  The  lord  has  no  authority  to  admit  otherwise 
than  according  to  the  grant ;  it  is  no  more  than  the  act  of  giving  possession, 
which  is  the  consummation  of  a  prior  right  according  to  some  legal  grant, 
but  in  itself  operates  nothing.  In  Co.  Cop.  110,  and  4  Co.  28  b.  it  is  laid 
down,  that  if  A.  surrender  for  life,  and  the  admittance  be  in  fee,  the  estate  of 
the  copyholder  is  according  to  the  surrender,  and  not  according  to  the  admit- 
tance ;  for  the  lord  has  only  a  customary  power  to  make  admittance  accord- 
ing to  the  surrender,  and  if  he  go  beyond  that  power  he  acts  without  a  war- 
rant, and  then  his  act  is  void.  And  so  if  the  surrender  be  absolute,  and  the 
admittance  conditional,  the  latter  is  void  and  the  former  good.  So  if  the 
surrender  be  to  the  use  of  J.  S.  and  the  lord  admit  J.  N.,  this  is  void,  and 
he  may  afterwards  admit  J.  S,  It  is  true,  that  in  these  instances  the  rights  of 
the  tenants  were  invaded ;  and  here  it  may  be  said,  that  the  reversionary 
interest  passed  from  the  lords  themselves :  but  the  legal  reasoning  is  the 
same ;  for  in  all  cases  the  legal  estate,  the  supposed  estate  at  will,  passes  from 
the  lord  ;  but  it  must  pass  in  the  way  prescribed  by  the  custom,  and  which  re- 
quires it  to  be  by  copy  of  court  roll,  and  consequently  it  cannot  pass  by  any 

(a)  The  questions  meant  to  be  argued  were  stated  (as  reauired  by  tbe  rale  of  court)  in  the 
mari^in  of  the  paper  books  deliTered  to  tbe  Judges  to  be.  Whether  Robert  Bawden  took  un- 
der tbe  copy  of  the  Ist  of  July  1766,  therein  stated,  such  an  esUte  in  the  premises  as  to  en- 
title the  oefendant  Mary  BtnodeH  his  widow  to  a  widowhood  estate  therein  ?  and  if  not. 
Whether  the  reoeipt  of  the  rents,  as  therein  stated,  created  such  a  tenancy  as  to  entitle  the 
defendants  to  a  notice  to  quit; 
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^er  act  of  the  lord,  such  as  admittance.  Thirdlvi  It  may  be  argued,  that 
the  receipt  of  the  68.  rent  from  Robt.  Bawden^  the  husband  of  the  defendant 
Af«ry,  made  him  at  least  tenant  from  year  to  year,  and  entitled  him  and  those 
claiming  from  him  to  six  months'  notice  to  quit ;  as  was  holden  in  the  case 
of  one  who  became  originally  tenant  of  the  premises  under  a  void  lea8e(a). 
But  that  was  a  lease  at  rack  rent ;  and  the  doctrine  has  never  been  extended 
to  the  case  of  a  mere  con  ventionary  rent:  for  the  receipt  of  such  a  rent  as  6f . 
cannot  furnish  any  evidence  of  a  tacit  agreement  between  the  lord  and  ten- 
ant that  the  latter  shall  hold  premises  worth  60L  a-year  as  tenant  from  year 
to  year.  The  principle  upon  which  the  Courts  have  inferred  such  a  tenancy 
is*  thai  the  rent  is  a  compensation  for  the  land ;  and  that  both  parties  have 
acted  upon  that  undersUuiding.  But  here  the  circumstances  of  the  case  furnish 
decisive  evidence  against  such  a  conclusion.  It  is  clear,  that  neither  the  lord 
Dor  tenant  conceived  the  holding  to  be  on  a  tenancy  from  year  to  year.  The 
teoaat  did  not  hold  it  upon  the  footing  of  receiving  notice  to  quit,  but  upon  a 
clatm  which  such  notice  could  not  defeat.  Besides,  there  is  an  additional 
reason  for  not  holding  it  so  in  this  case ;  for  otherwise  the  tenure  would  be 
gone ;  inasmuch  as  land  holden  by  copy,  if  demised  by  parol  but  for  half  a 
year,  can  never  be  granted  again  as  copyhold(^),  because  it  can  no  longer  be 
said  to  have  been  immemorially  holden  b]rcopy  of  court  roll.  The  receipt 
of  the  conventionary  rent  was  consistent  with  the  possession  of  Bobert  Bow* 
dent  without  having  recourse  to  the  forced  inference  that  he  held  as  tenant 
ftom  year  to  year  by  consent :  for  he  might  be  said  to  have  an  equitable  in- 
terest in  the  land,  the  dean  and  chapter  having  received  the  fine  for  his  rever- 
sioDary  estate ;  for  which  reason  he  was  suffered  to  remain  in  possession  dur- 
ing his  life,  the  dean  and  chapter  considering  themselves  as  trustees  for  him. 
Bat  though  they  waived  their  legal  claim  to  the  possession  of  the  estate  dur- 
ing his  life,  they  were  entitled  to  their  quit-rent  for  the  same  period  :  and 
since  his  death,  when  they  have  insisted  on  their  title,  they  have  never  receiv- 
ed any  qait*rent  from  the  widow.  But  further,  upon  the  iacts  stated,  the 
chapter  cannot  be  said  to  have  received  this  individual  rent ;  for  what  they 
have  receifed  from  their  lessee  of  the  parsonage  has  been  the  gross  rent  of 
271.  6f.  &{.,  which  would  still  be  payable,  though  all  the  copyhold  rents  were 
extincL  They  ought  not  therefore  to  be  prejudiced  by  the  mistake  of  their 
grantee  in  receiving  their  rent  from  one  from  whom  it  was  not  due.  It  is  not 
stated,  that  he  received  it  by  the  order  of  the  chapter,  or  even  that  they  had 
notice  of  iu  And  in  WAeder  v.  Danby{c)^  it  was  said,  that  if  a  bishop's  bai- 
liff of  his  own  head  receive  rent  upon  a  voidable  lease  made  by  the  bishop's 
predecessor,  that  shall  not  bind  the  bishop.  If  then  it  would  not  have  confirm- 
ed a  lease  voidable  only,  ufartwri  it  will  not  enure  to  make  a  new  one. 

A.  Mmrtt  for  the  defenwits,  admitting  that  a  bare  eestuy  que  ete  had  not 
such  an  estate  in  the  land  as  would  entitle  his  widow  to  her  widow's  estate, 
contended  that  by  the  reversionary  copy  of  1766,  Robert  Bawden^  the  hus- 
band of  the  defendant  Jfary,  did  take  such  an  estate.  By  that  grant  Wm. 
Bmodem  the  grandfather,  who  was  before  possessed  of  the  premises  for  his 
life,  took  a  reversionary  estate  in  the  aame,  which  must  be  something  beyond 
what  he  had  before,  to  hold  to  khme^,  for  the  lives  of  R.  B.  and  W .  B.  his 
grandsons,  and  for  and  during  the  life  of  either  of  them  longest  living,  iue- 
eeeeiveiUft  aeconUng  to  the  custom,  immediately  after  the  deaths  kc.  or  sooner 
deiermination  of  hit  eetaie  and  that  of  the  prior  lives,  under  the  yearly  rent 
of  6t.  and  a  )herioi^  &c.  when  it .  shall  happen  :  and  for  such  an  estate  m 
reversion  so  to  be  had  in  the  premises,  he,  Wm.  Bawden  the  grandfother,  paid 

(m)  Do€d,Martmf,  JTcttc,  7  Term  Rep.  83. 

(I)  Ue  V.  Beetkby,  Cm.  Gsr.  681.  6  Via.  Abr.  31.  DomneUfee  v.  Jtftnerv.  Ftendk^e  esse,  4 
C0.31.S. 
(c)  Cited  ia  Hetley,  91.  sad  vide  8.  C.  cited  in  Cro.  Qtr.  96. 
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a>Sn«  of^XSL ;  and  $o  (the  copy  says)  the  said  Boht.  Baufden  and  Wm.  Baw* 
den  the  grandsons  are  admiUed  tenants  in  reversion.  Now  all  grants  are  tf> 
be  construed  most  strongly  against  the  grantors  ;  and,  taking  the  whole  of 
this  together,  it  appears  to  have  been  the  intention  of  the  grantors  and  of  the 
purchaser  that  the  legal  estate  should  be  taken  by  the  persons  for  whose  lives 
It  was  granted,  and  whom  the  purchaser,  their  grandfather,  thereby  intended 
to  advance,  according  to  Ebrand  v.  Dancer{a,)  If  supposed  to  be  taken  for 
the  life  of  the  purchaser  only,  the  grant  was  pugatory,  he  having  before  an 
estate  for  life.  Besides,  the  construction  contended  for  is  inconsistent  with 
the  sensible  and  important  word  succestivelyt  which  mnst  then  be  rejected, 
against  all  reason  and  authority.  And  no  other  meaning  can  be  put  Upon 
that  word  than  that  the  two  lives  should  take  the  legal  estate  in  succession  as 
named :  for  it  cannot  be  coupled  with  the  words  ''  to  have  and  to  hold  to  him- 
self "  luceemi^e^,  which  would  be  a  solecism;  nor  with  the  subsequent 
words,  **  for  and  during  the  life  of  either  of  them  longest '  living'  succestirely^ 
which,  as  applied  to  both,  is  equally  a  solecism ;  and  if  it  were  only  meant, 
that  the  grandfather's  estate  should  continue  during  the  life  of  the  survivor 
of  the  two  lives  named,  then  the  word  successively  was  superfluous  and  un- 
meaning. The  reversionary  estate  is  to  take  eflfeet  immediatdy  after  the 
death  of  the  lives  in  the  prior  copy,  one  of  which  was  the  grandfather  him- 
self; in  which  case,  if  the  construction  contended  for  by  the  plaintiff  were 
the  true  one,  the  roversionary  interest  would  determine  at  the  very  moment 
when  it  was  supposed  to  vest,  and  consequently  could  never  come  into  pos- 
session ;  for  the  limitation  is  to  Wm.  Bawden  only,  and  not  to  him  and  hie 
heirs  ;  and  as  there  could  be  no  general(&)  occupant  of  a  copyhold  before  the 
statute  of  frauds,  there  can  be  no  special  occupant  since.  Again,  according 
to  that  construction  the  reservation  of  a  heriot  was  nugatory ;  for  that  could 
only  become  due  on  the  death  of  a  tenant  dying  seised.  Now  a  heriot  would 
be  due  under  the  first  copVi  on  the  death  of  Wm.  Bawden^  and  as  that  event 
is  also  contended  to  have  determined  the  reversion,  it  follows,  either  that  two 
heriots  were  then  due,  which  is  contrary  to  the  custom  ;  or,  inasmuch  as  he 
could  not  be  said  to  have  died  seised  of  a  reveraionarv  estate  which  was  only 
to  commence  after  his  death,  no  heriot  would  be  due  on  the  last  copy,  in 
which  'it  is  expressly  reserved.  The  reservation  of  the  heriot,  therefore, 
could  only  apply  to  the  deaths  of  the  two  peraons  named  therein  to  take  suc- 
cessively. Then  the  two  lives  being-  declared  to  be  admitted  as  tenants  of 
the  reversion  at  the  time  is  strongly  indicative  of  the  intention  of  all  the 
parties.  The  same  observation  applies  to  the  reservation  of  the  rent  of  6^. 
But  supposing  the  copy  of  1766  could,  in  any  erent,  enure  to  the  benefit  of 
the  purcnaser  by  the  surrender  or  forfeiture  of  the  prior  estate,  still  it  19  high- 
ly improbable  that  so  exorbitant  a  fine  as  30/.,  one  so  disprc^rtioned  to  the 
fines  in  either  of  the  preceding  copies,  should  have  been  paid  for  so  distant 
a  probability,  an  interest,  if  any,  depending  on  so  many  contingencies.  The 
intention,  then,  being  clear,  that  the  grandsons  should  take  as  tenants  in'  suc- 
cession after  the  grandfather's  death,  the  Court  will  give  effect  to  it,  unless 
they  are  prevented  by  express  authorities.  The  case  relied  on,  of  Smartie 
V.  FenhaUow(c)y  did  not  aecide  that  the  lives  named  in  the  copy  codd  not 
under  any  circumstances  take  the  legal  estate,  if  the  intent  upon  the  whole  ap- 
peared to  be  that  they  should  so  take.  Ail  that  was  there  ruled  was,  that  even 
admitting  that  the  grant  was  only  to  one  to  hold  to  him  for  his  own  life  and 
two  others,  still  it  was  good  within  the  cu»tom  for  the  lord  to  grant  to  three  to 
hold  to  them  for  their  lives  successively.     Norton,  the  grantee;  not  being  stated 

(a)  2  Chan.  Cas.  26,  and  1  £q.  Cas.  Abr.  382,  c.  !Vi. 

(b)  1  Rel.  Abr.  511. 1.  3.     Ven  v.  HowU,  and  SmarOe  v.  PnUMlaw,  Solk*  186,  9.    6 
Mod.  68,  and  2  Ld.  Raym.  1000. 

(c)  Sufnra. 
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to  be  dead,  vms  presumed  to  be  living;  and  iheTefore  the  question,  wlietber 
in  case  of  his  death  the  others  named  could  take,  eould  not  arise.     And  in 
Brookes  t.  Brookes,  2  Rol.  Abr.  67.  s.  18(a),  it  is  said,  *'  If  a  man  surrender 
a  copyhold  in  fee  into  the  hands  of  the  lord  out  of  court,  without  limiting 
any  use,  which  surrender  is  presented  by  the  homage  at  the  next  court, 
where  the  surrenderor  takes  a  new  copy  thereof  thus  :  the  surrenderor  cepit 
de  domino  extra  manusj  cui  dominus  concessit  seisinam,  habendum  to  him  and 
his  wife,  and  the  heirs  of  their  bodies  begotten,  remainder  to  the  right  heirs 
of  the  husband ;  the  wife  shall  take  an  estate  tail  as  well  as  the  husband, 
because  U  appears  that  it  was  the  intent  of  the  parties  ;  and  a  copyhold  is  to 
he  expound^,  as  a  vnU,  according  to  the  intent.     For  since  the  surrender 
was  general,  and  at  the  next  court  he  accepted  this  copy,  &c.  it  shews  his  tn- 
tenl,  &c.  and  so  it  enures  bytoay  of  explanation  of  the  surrender;  and  there- 
fore the  manner  of  the  grant  of  the  lord  is  not  material.^*    The  case  is  also 
reported  io  Poph.  126,  where  the  husband  is  stated  to  have  been  admitted  at 
the  next  court,  habendum  as  before  mentioned ;  and  the  Court  agreed  that  the 
wife  should  take  by  this  admittance,  although  she  were  not  named  in  the 
premises,  but  only  in  the  habendum;  (which  is  also  noted  in  Rol.  Abr.) ;  and 
they  also  agreed  that  though  in  feoffments  and  grants  the  party  who  was  not 
named  m  the  premises  should  not  take  by  the  h(^endum(b),  yet  that  the  case  of 
a  copyhM.yraM  like  that  of  a  wiU,  in  which  it  was  sufficient  to  pass  an  estate, 
though  the  party  were  only  named  in  the  habendum.    In  the  report  of  the 
same  case  in  Cro.  Jac.  434,  the  Court  are  made  to  say,  that  "  ahhough  there 
were  no  words  of  grant  in  the  copy,  nor  airy  grant  to  the  unfe,  but  an  ha- 
bendum only,  yet  it  was  good  enough, /or  the  intent  of  the  lord  appeared  that 
hoik  should  take.^*    It  was  also  adroiued  by  Lord  Holt  in  SmartU  v.  Pen- 
kailoWf  that  when  a  grant  was  made  to  one  habendum  to  him  and  his  assigns 
daring  his  own  life  and  the  lives  of  two  others,  the  txoo  cestuy  que  vies  may 
take  m  remamder  by  eustom,  though  named  aAer  the  habendum.    Now  the 
only  ground  on  which  a  custom  can  control  the  grant  must  be  that  it  inter- 
prets the  intention  of  the  parties  in  using  such  and  such  words  :  theh  if  the 
Court  can  collect  that  intention  from  the  acts  of  the  patties  themselves, 
which  the  authorities  warrant  them  in  doing,  they  are  bound  to  give  the 
saiiie  effect  to  it.     Here  it  appears  to  have  been  the  intent  of  the  parties  that 
the  persons  named  in  the  copy  should .  all  take  successively,  paying  rent 
annually,  and  a  heriot  u^n  the  death  of  each  taker.     In  pursuance  of  this, 
Boht.  Bawden  was  admitted  tenant,  entered  upon  the  death  of  the  grand- 
mother who  had  her  widow's  estate  in  the  premises,  and  regularly  paid  his 
rent,  which  was  accepted  as  such.    The  admittance  vested  the  legal  estate 
in  him,  as  it  was  said  in  KUe  and  Queintok^s  case,  4  Co.  25,  where  a  sur- 
render out  of  court  upon  condition  having  been  presented  without  the  con- 
dition, and  the  surrenderee  being  dead,  the  steward  admitted  the  heir,  to 
whom  the  surrenderor  released  by  deed  :  and  held  well,  "  because  the  re- 
leasee was  admitted^  and  was  copyholder  in  possession,  so  that  a. release  of 
a  customary  right  might  enure  to  himi  and  hexbas  in  by  title,  scil.  by  the 
lord's  admittance.**    It  is  true,  that  the  admittance  here  was  as  tenant  itk 
reversion  ;  but  the  le|al  effect  is  the  same  ;  and  at  any  rate,  Robt.  B.  was 
afterwards  recognized  by  the  lord  as  copyholder  in  possession  by  the  receipt 
of  rent,  which  is  in  itself  a  good  admittance,  according  to  Barker  v.  Denham^ 
Sty.  146,  and  1  Rol.  Abr.  506. 1.  26.     As  to  this  rent  not  having  been  sp^- 
cincally  received  by  the  dean  and  chapter,  the  receipt  of  it  by  their  lessee  is 
to  all  legal  purposes  the  same,  and  must  be  piTesumed  to  have  been  with 
their  knowl^ge  and  consent.     Then  the  receipt  of  the  rent  being  a;t  all 

(«)  He  obflerred  that  the  opinion  of  Houghton^  J.  in  that  eaie,  ai  appeared  from  (he 
sequent  eection  (Id.)  in  Rol.  Abr.  teemed  to  differ  from  the  rest  of  the  ConrL 
ib)  Sid  vide  £^«  v.  Tophom^  onle,  115. 
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events  an  acknowledgment  of  a  subsisting  tenancy,  entitled  the  party  and 
those  claiming  from  him  to  a  regular  notice  to  quit,  however  defective  the 
title  might  have  been  by  virtue  of  which  he  was  admitted  into  possession. 

Dumpier,  in  reply.  No  intent  of  the  parties  to  be  collected  from  collateral 
circumstances  can  vary  the  legal  construction  of  the  copy  itselft  to  which 
alone  the  legal  interests  of  the  parties  can  be  referred ;  and  therefore,  though 
admittance  be  necessary  to  the  consummation  of  a  copyholder's  title,  yet  of 
itself  it  operates  nothing  without  the  subttratum  of  a  prior  f^ood  tiile  to  be 
admitted,  derived  under  some  valid  and  subsisting  copy.  Then  if  admit- 
tance alone  without  any  copy  cannot  pass  the  estate,  being  contrary  to  the 
very  nature  of  the  tenure,  a  fortiori  an  admittance  against  the  copy  could 
not  have  such  an  operation.  Admittance  in  effect  means  no  more  Vmn  put- 
ting  in  possession,  and  where  it  is  spoken  of  in  the  books  aa  giving  title,  it 
is  only  with  reference  to  some  prior  right..  Then  the  acceptance  of  rent 
could  not  confer  a  better  estate  than  the  admittance  itself.  During  Boki. 
JBawden's  life,  he  might  be  said  to  have  an  equitable  estate  in  the  premises, 
and  by  the  same  rule  the  dean  and  chapter  had  an  equitable  right  lo  the  6f. 
conventionarv  rent ;  but  that  ended  with  his  death,  and  the  rent  has  never 
been  received  since.  But  the  widow's  estate  is  claimable  only  by  the  custom 
where  the  husband  died  9ei$ed,  and  cannot  be  extended  by  equity,  being  in 
destruction  of  the  tenure. 

Lord  Ell&mboboiigh,  C.  J.  I  know  nothing  of  the  circumataaces  of  this 
case  but  as  thev  appear  stated  to  the  court,  and  judging  from  thence  it  seems 
to  be  against  all  conscience  that  this  body  should  have  received  30/.  from  a 
purchaser,  who  must  be  supposed  to  have  intended  to  obtain  some  valnable 
consideration  for  his  purchase«money  beyond  the  estate  which  he  before  held 
in  the  premises,  and  that  they  should  now  insist  upon  a  rigorouB  construction 
of  their  own  conveyance,  by  which  it  is  contended  that  Ae  parcfaaser  took 
nothing  in  addition  to  his  old  estate.  However,  if  they  will  persist  in  calling 
for  the  opinion  of  the  Court,  we  must  not  warp  the  law  in  order  to  meet  the 
latent  justice  of  the  case  :  and  if  a  court  of  equity  cannot  relieve  the  de- 
fendant under  these  circumstances,  she  must  go  without  relief;  for  we 
cannot  give  it  to  her  without  stretching  and  violating  the  rules  of  law. 
Without  any  custom  appearing  in  this  manor  for  the  ceUuy  que  vies  to  take 
the  legal  estate  in  reversion,  to  be  sure  the  words  granting  the  estate  to 
William  Bawden,  to  hold  to  him  for  the  lives  of  Rohen  and  WilUam  Bawden 
his  grandsons,  and  the  life  of  the  longest  liver  of  them  soccessively,  only 
conveyed  the  es^lte  to  William  Bawden  the  grandfather,  during  die  fives  of 
the  persons  so  named.  Had  such  a  custom  been  stated,  it  might  have  had 
the  effect  of  passing  the  estate  to  the  other  persons  named :  but  without  it  I 
cannot  say  that  they  took  the  reversionary  estate  under  the  words  of  the 
copy.  Then  if  they  could  not  take  under  those  words,  as  little  can  I  say 
that  the  bare  admittance  conferred  an  estate  according  to  the  custom  ef  the 
manor,  so  as  to  give  the  widow  of  Robert  Bawden  an  estate  for  her  life,  by 
virtue  6f 'the  seisin  of  her  husband.  For,  giving  the  admittance,  its  utinost 
effect,  it  could  only  give  the  tenant  an  estate  at  will,  or  at  most  for  life ; 
but  could  not  create  such  an  estate  as  woukl  survive  to  his  widow«  which 
could  only  arise  out  of  the  copyhold,  according  to  the  custom.  Neither  can 
we  refer  the  payment  of  the  Ss.  rent  by  the  husband  to  a  holding  as  tenant 
from  year  to  year,  because  it  expressly  appears  to  have  been  paid  on  another 
accoiut  and  a  different  consideration,  to  which  it  must  be  attributed*    On  no 

E round,  therefore,  can  the  widow  be  entitled  to  retain  possession  against  the 
gal  title  of  the  lessors  of  the  plaintifis. 

Gbosb,  J.  The  only  question  before  us  is.  Whether  the  widow  be  entitled 
to  her  free  bench,  which  is  an  excrescence  arising  out  of  a  copyhold  estate 
from  the  seisin  of  the  husband  ?  Now  she  cannot  oe  so  entitlea,  because,  ae* 
cording  to  the  known  law  of  copyholds  upon  a  grant  like  the  present  to  tVU* 
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Ham  Bawden^  to  hold  to  him  for  the  lives  of  two  others,  and  the  longest  Utct 
of  them  successively,  fVillam  Bawden  only  was  seised  of  the  estate,  and  not 
the  eegiuy  que  vies^  of  the  survivor  of  whom  ihe  defendant  Mary  was  the 
widow.  Then  as  to  the  admittance,  it  is  clear  that  they  could  not  operate  to 
give  her  husband  an  estate,  if  the  copy  did  not«  according  to  the  custom. . 
And  it  being  apparent  in  what  character  the  husband  held,  and  on  what  ac- 
count the  annual  payment  of  69.  was  made,  we  cannot  consider  it  as  creating 
an  agreement  for  a  tenancy  from  year  to  year. 

LAwasifCK,  J.  I  should  have  been  glad  to  have  found  any  ground  upon- 
which  we  could  have  given  judgment  for  the  defendant ;  for  on  the  case  be- 
fore us  there  can  be  no  doubt  but  that  at  the  time  of  the  revenionary  grant, 
for  which  30/.  purchase-money  was  given,  it  must  have  been  intended  to  pass 
the  estate  to  the  new  lives  with  all  the  advantages  which  the  custom  would 
give  theoif  amongst  othen,  the  right  of  the  tenant's  widow  to  enjoy  the  estate 
after  his  death.  But  the  case  before  us  is  one  where  there  is  no  custom  stated 
to  warrant  the  eesluy  que  via  in  remainder  in  taking  any  estate  under  the 
copy.  The  copy  in  the  terms  of  it  operates  only  as  a  grant  to  WUli&m 
Bamdem  the  grandfather  for  the  lives  of  other  persons,  whidi,  to  be  sure,  was 
as  to  him  a  perfectly  nugatory  grant  On  the  question  of  the  tenancy  frooi 
year  to  year,  I  do  not  think  we  can  infer  from  the  payment  by  Bobert  Bawden 
of  the  customary  rout  of  69.  that  thera  was  a  contract  between  him  and  the 
dean  and  chapter  that  he  should  hold  as  tenant  from  year  to  year.  It  .was 
paid  and  leceived  altogether  on  another  account. 

La  Blanc,  J.  To  be  sure,  Willimm  Bawden^  the  grandfather,  would 
never  have  paid  his  money  for  such  a  grant  as  this,  if  he  had  understood 
what  it  really  was :  for  it  is  no  more  than  a  grant  to  him  to  hold  during  the 
lives  of  others,  which  conveyed  no  estate  to  them,  as  was  probably  the  inten- 
tion of  the  purchaser.  And  though  they  were  afterwards  admitted  as  tenants 
in  reversion,  yet  I  cannot  say  that  such  admittance  would  extend  the  grant, 
so  as  to  oonvey  the  legal  estate  in  rovenion  to  them.  Then  as  to  the  ques- 
tion of  tenancy  from  year  to  year,  the  payment  of  rent  cannot  be  evidence  of 
a  holding  from  year  to  year,  if,  as  in  the  case  of  a  conventionary  rent  like  this» 
it  be  not  a  payment  of  rent  as  between  landlord  and  tenant(l). 

Postea  to  the  lesson  of  the  Plaintiff 


Doe  on  the  several  Demises  of  Garner  and  Ballantine  t^.  Isa- 
bella Lawson,  Mary  Wilson,  and  Norman  Brough. 

3£ut,278.   Feb.  4, 1603. 

One  devieee  lo  hie  nataral  son.  simI  in  eMn  of  bie  mtrriaife  wHh  oertAin  peraon*,  or  bii  cly« 
ing  witboat  ietoa,  tben  to  bra  nephew  for  lire,  end  after  bie  deoeaee  tben  lor  end  eraeni^ 
wmek  fMraen  emdjm-tow^  bie  nod  tbeir  heirn,  Ac.  4U  skaU  tm§ar  and  eai»A«  meed  fo  Ae 
kiM  MaO.  of  kin,  m  suck  proportions  as  they  would  bv  virtue  of  the  statute  of  gistrihOums 
have  been  entitled  to  his  personal  estate  if  lie  had  diea  intestate :  held  that  the  dietribotion 
vne  lo  be  made  amongat  tboee  who  were  the  teetator's  next  of  bin  ef  the  Uma  sf  him 
4m$k^  tbmifh  the  neplMW,  to  whom  a  prior  bie  eatate  wai  given,  were  one  of  then. 

EJECTMENT  for  an  undivided  third  part  of  certain  freehold  premisea  in 
the  parish  of  IVigton  in  the  county  of  Cumberland.  The  defenoants  defen* 
ded  separately  for  different  parts  of  the  premises.  The  cause  was  tried  be- 
fore Chatftbre,  J.  at  the  l^st  assizes  for  the  county  of  CumberlaTtd^  when  th& 
jury  found  a  verdict  for  the  defendant  Mary  WihoHf  as  to  such  part  of  the- 
premises  as  she  defended  for ;  but  found  a  verdict  for  the  plaintifi  as  to  such. 

(1)  Vide  Roe  d.  Brune  v.  Prideaux^  10  East,  158.  Dcnn  d.  Brans  v.  BawUns^  10  East. 
96i.    Doe  d.  Knight  v.  Qu^'ey,  2  Campb.  505. 
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part  of  the  preihites  as  the  defendants  ImhMa  Lawton  and  Norman  Braugk 
defended  for,  subject  to  the  t>piaion  of  the  Court  upon  the  following  case : 

Isaac  Wilson,  being  seised  and  possessed  of  divers  freehold,  cnaComary, 
and  leasehold  estates  in  the  county  of  Cumberland^  of  which  freehold  premises 
the  premises  in  question  are  part,  by  his  will  duly  executed,  dated  the  29th 
o(  January  1790,  devised  all  and  every  his  freehold  messuages,  lands,  dec. 
ia  Wigtan  or  elsewhere  in  Cumberland  (except  his  freehold  land  at  Dua* 
draw  after  mentioned)  to  his  hephew  Joseph  Wilson^  and  his  friends  Jtftm- 
go  Olaister  and  William  BaUantine,  and  the  survivor  of  them,  and  to  the 
heirs  of  such  survivor,  in  trust  that  they,  or  the  survivor,  &c.  should  imme- 
diately after  his  decease  rec4»ive  and  take  the  rents  and  profits  of  the  said 
premises,  and  apply  one  moiety  thereof  unto  the  testator's  natural  son  John 
Lawson  or  his  assigns,  until  he  should  intermarry  with  any  person  (except 
as  after  mentioned),   viz.  upon  ^  this  condition  precedent,  that  upon   his 
marrying  with  any  woman  except  the  daughters  of  Joseph  bmayy  then  in 
trust  after  such  marriage  (except  as  before  excepted)  for.  the  said  J.  LaanoUf 
and  his  assigns  for  life,  without  impeachment  of  waste,  but  to  pennit  him  or 
them  to  receive  and  take  the  rents^  dec.  remainder  to  the  trustees  to  preserve 
contingent  remainders,  remainder  to  the  issue  of  the  body   of  the  said* 
John  Iduoton  upon  the  body  of  any  woman  he  shall  take  to  manriage  (except 
any  of  the  daughters  of  the  said  /.  /.)  and  to  the  heirs  of  such  issne :  but 
in  deialilt  of  such  issue,  or  in  case  the  said  John  Lawson  should  intermarry 
with  any  of  the  daughters  of  the  said  /.  J.  then  and  in  either  of  such  cases, 
and  from  and  immediately  after  either  of  sdch  events  (whichsoever  of  th^n 
should  first  happen),  then  and  thereupon  he  devised  the  said  premises  unto 
his  said  nephew  Joseph  Wilson  for  life ;  remainder  to  the  saidJIf.  6.  and  IT. 
B»  during  the  life  of  the  said  Joseph  Wilson,  in  trust  to  preserve  contingent 
remainders ;  but  to  permit  him  to  receive  the  rents,  &c.  *'  and  from  and  after 
the  decease  of  the  said  Joseph  Wilson,  then  I  give  and  devise  the  said  prem- 
ises unto  the  said  last-mentioned  trustees  and  their  heirs,  finr  and  awumget  such 
person  and  persons,  and  to  his  and  their  several  and  respective  heirs  as 
tenants  in  common  and  not  as  joint  tenants,  as  shall  appear  and  can  be  pro9ed 
to  be  my  next  of  kin,  in  such  parts  and  proportions  as  they  vnmld  by  virtue  of 
the  statute  of  distributions  hate  been  entitled  to  my  personal  estate  if  1  had 
died  intestate^  and  to  and  for  no  other  use,  intent,  or  purpose,  whatsoever." 
Then  reciting  that  he  was  possessed  of  and  entitled  to  divers  customary  es- 
tates in  Cundterland,  held  in  trust  for  bim  and  his. heirs,  or  of  such  other  per- 
soh  or  persons  as  he  should  by  his  last  will,  or  by  any  deed,  &c.  appoint ;  he 
thereby  appointed  the  several  trustees,  &c.  to  stand  aetsed  of  the  said  cus- 
tomary estates  for  the  same  uses,  trusts,  &c.  as  his  freehold  estates  before  de- 
vised ;  charging,  nevertheless,  the  said  freehold  and  customary  premises  with 
one  annuity  of  51.  to  his  sister  Martha  Willis,  and  another  of  4Qf.  to  £.  P* 
He  then  devised  to  the  said  /.  Wilson,  M.Glaister^md  W.  BalkaUine,  their 
executors,  &c.  his  leasehold  estate  at  H.  in  trust  to  apply  the  rents,  or  to  sell 
the  premises,  and  place  out  the  money  at  interest,  and  to.  pay  and  apply  such 
rents. or  interest,  and  divide  the  premises  or  purchase  money  arising  there- 
from to  and  amongst  such  person  or  persons,  for  such  periods  and  in  such 
proportions  as  the  said  freehold  and  customary  premises,  and  the  rents  and 
profits  thereoi*,  were  therein  before  limited  and  devised.     He  also  devised  to 
the  said  Joseph  Wilson  in  fee  all  his  freehold  land  at  Dundraw. '  He  then  be- 
queathed to  the  said  /.  Wilson,  W*  Glaister,  and  W.  Ballantine,  their  execu- 
tors, dec.  all  his  stock  in  trade  and  household  goods  and  furniture  in  his  dwel- 
ling-house, &c.  in  Wigton,  in  trust  to  permit  the  said  John  Lawson  io  take 
possession  of  the  said  stock  in  trade,  and  carry  on  the  same  trade  as  be  the 
testator  had  usually  done  there,  for  one  year  next  after  his  decease ;  and  also 
to  have  the  use  or  the  furniture  there.     And  if  during  that  one  year  John 
Lawson  should  conduct  the  said  trade  to  the  approbation  of  the  trustees,  the 
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testator  willed  that  the  same  should  then  become  his  absolute  property ;  oth* 
erwise  the  trustees  then  should  have  the  right  to  resume  possession  of  and 
sell  the  said  stock  in  trade,  and  the  money  arising  therefrom  to  constitute 
part  of  hi5  personal  estate,  applicable  to  such  purposes  as  were  thereby  be* 
queathed.  And  the  trustees  were  to  permit  the  said  lohn  Lawson  to  enjoy 
the  use  of  the  furniture  as  long  as  he  chose  to  keep  house,  and  until  he 
should  marry ;  and  after  his  marriage  (other  than  with  the  daughters  of  J. 
/.)  the  said  furniture  to  become  his  own  property.  But  if  he  should  marry 
with  any  of  the  daughters  of  J.  /.,  the  trustees  might  take  possession  of  the 
furniture  and  sell  it,  and  the  money  to  be  considered  as  part  of  his  personal 
estate,  subject  to  the  disposition  of  his  will.  All  the  residue  and  remainder 
of  his  estate  and  effects,  of  what  nature  and  quality  soever,  he  gave  and  be- 
queathed as  follows,  viz,  "  one  moiety  to  be  divided  betwixt  the  said  John 
Lawson  and  Joseph  Wilson,  and  the  other  moiety  thereof  to  be  divided  amongst 
my  next  of  kin  according  to  the  statute  of  distributions.**  And  he  appointed 
the  said  Joseph  fVilson,  Mongo  Glaister^  and  fVittiam  Ballantine  joint  ex* 
eeutors. 

The  testator  baac  Wilson  died  the  6th  of  February  1790,  leaving  his  Ims* 
lees  Joseph  Wilson,  M.  Glaister,  and  W. , Ballantine,  as  also  his  natural  son 
the  said  John  Lawson  surviving  him.  At  the  time  of  the  testator's  death  his 
next  of  kin  under  the  statute  of  distributions  were  the  said  Joseph  Wilson^ 
his  nephew  and  also  his  heir  at  law,  being  the  son  of  Jonathan  Wilson^  the 
eldest  brother  of  the  testator,  who  died  in  the  lifetime  of  the  testator;  another 
nephew,  John  Wilson,  only  child  of  the  testator's  second  brother  Job  Wilson^ 
which  Job  also  died  in  the  testator^s  lifetime ;  and  the  testator's  sister  Martha 
WUUS'  After  the  tesUitor's  death  the  trustees  entered  into  possession  of  the 
premises  in  question,  and  paid  a  moiety  of  the  rents  and  profits  to  the  said 
John  Lawson  according  to  the  directions  of  the  will,  until  the  time  of  his  mar* 
riage  after  mentioned.  The  said  Joseph  Wilson,  one  of  the  said  trustees  and 
the  testator's  nephew  and  heir  at  kw,  died  without  issue  on  the  17th  of  April 
1791,  and  before  the  marriage  of  the  said  John  Lawson  after  mentioned,  leav* 
ing  the  lessor  of  the  ^IsAxiiiff  Joseph  Gamer  then  an  infant,  his  the  said  Jo- 
seph  Wilson's  nephew  and  heir  at  law,  being  the  son  of  his  the  said  Joseph 
Wihon^s  sister,  who  married  Joshua  Gamer  and  died  in  the  testator's  life^ 
time,  leaving  one  child  only,  viz.  the  said  Joseph  Gamer,  and  the  said  Jo* 
seph  Garner  then  also  being  heir  at  law  to  the  said  testator  Isaac  WUson. 
The  said  Joseph  Wilson  made  a  will,  and  appointed  Mary  his  wife  executrix 
thereof.  The  said  Martha  Willis,  the  testator's  sister,  died  after  the  testator's 
death  on  the  29th  of  May  1791,  and  before  the  marriage  of  the  said  John 
Lawson  after  mentioned,  leaving  several  children  surviving  her,  viz.  Jona- 
than  Willis,  Thomas  Willis,  Joseph  Willis,  Martha  who  married  Joseph 
Saul,  and  MUcah  who  married  John  Martindale,  and  who  were  alive  at  the 
time  of  the  marriage  of  the  said  John  Lawson  after  mentioned,  as  was  also 
the  said  John  Wilson,  the  testator's  other  nephew  herein-before  mentioned. 
By  indentures  of  lease  and  release  and  assignment,  dated  the  15th  and  16th 
of  February  1794,  made  between  Mary  WUson  widow  and  executrix  of  the 
said  Joseph  Wilson,  the  said  John  Wilson,  Jonathan  Willis,  Thomas  WHtis^ 
Joseph  Willis,  Joseph  Saul  and  Martha  his  wife,  and  John  Martindale  and 
Milcah  his  wife,  of  the  one  part,  and  the  said  John  Lawson  of  the  other  part : 
in  consideration  of  certain  sums  of  money  therein  mentioned  to  them  respec* 
tively  paid,  they  granted,  released,  and  assigned  to  and  for  the  use  of  John 
Lawson,  his  heirs,  dec.  all  and  every  the  said  freehold,  customary,  and  lease- 
hold premises.  On  the  21st  o(  January  1795,  the  said  John  Lawson  named 
in  the  will  of  the  said  testator  intermarried  with  Isabella  Ismay,  one  of  the 
daughters  of  the  said  J,  L  mentioned  in  the  will  of  the  said  testator  Isaac 
Wilson,  and  in  March  1801  the  said  John  Lawson  died,  iMvinff  the  aaid  2m- 
bella  his  widow  and  several  children  by  her  surviving  hia»    Th^  mA^mwh 
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Gamer  the  lessor  of  the  plaintiff  attained  the  age  of  21  yean  on  the  28th  of 
June  1799.  The  said  M.  Glaigter,  one  of  the  trustees  named  in  the  will  of 
the  testator  Itaac  Wihon,  died  since  the  death  of  the  testator.  The^  ques- 
tion(a)  /or  the  opinion  of  the  Court  was,  whether  the  plaintiff  were  entitled  to 
recover ;  and  if  the  Court  should  be  of  that  opinion,  then  the  verdict  to  re- 
main for  the  plaintiff  as  it  now  stands :  but  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover,  then  a  verdict  to  be  entered  for 
the  defendants  baheUa  Lnonn  and  Norman  Braugh. 

Iditledalei  for  the  plaintiff,  contended,  that  b^  the  devise  to  the  trustees, 
upon  the  event  of  John  Lampm^t  dying  without  issue,  or  marrying  one  of  the 
daughters  of  /.  Ifmay,  (which  ktter  event  took  place,)  ^  for  anid  amonggi  sack 
«'  perun  and  persons  stnd  their  several  heirSf  as  tenants  in  common,  as  skeU 
**  app^  to  he  my  next  of  kin,  m  such  parts  and  proportions  as  they  would 
*'  by  virtneofthe  statute  of  distributions  hwe  been  entitled  to  my  personal  es- 
*«  tate  if  I  had  died  intestate,"  must  be  intended  of  such  a  person  as  were  his 
next  of  kin  at  the  time  of  the  testator's  death,  and  not  such  as  were  his  next 
of  kin  at  the  time  when  the  contingency  happened;  because  the  former 
were  the  persons  who  by  the  statute  of  distributions,  to  whom  express  refer- 
ence is  made  by  the  testator,  were  alone  entitled  to  take  a  dbtributaUe  share 
of  his  personaltv ;  and  no  others  can  answer  the  whole  description  contained 
in  the  will.     This  is  the  obvious  sense  of  the  words.     And  in  Ellison  v. 
Airey,  1  Ves.  114,  Lord  Hardwicke  said,  "  the  Court  generally  takes  it  that 
there  ought  to  be  a  legatee  in  being,  and  therefore  will  not  construe  a  will  to 
extend  to  persons  not  in  being,  unless  the  testator  shews  his  intention  to  be 
such  by  the  words  in  the  will."    Now  here,  after  the  limitations  in  favour  of 
lawson  are  at  an  end,  the  testator  reverts  to  his  own  relatione;  and  it  is 
more  natural  that  he  should  prefer  those  who  were  his  next  of  kin  at  his  own 
death,  whom  be  knew,  and  whose  descendants  might  take  from  them,  than 
that  the  first  takers  should  be  such  as  were  in  a  remoter  degree  of  relation- 
ship, and  perhaps  not  in  esse  at  his  death :  and  this  is  the  more  probable,  as 
a  dfifferent  construction  would  exclude  the  representatives  of  Jooeph  Wilson 
his  heir  at  law  at  the  time  of  his  death,  and  who  was  a  particular  object  of 
his  bountv.     Supposing  there  had  been  no  limitation  at  all  to  J.  Lawsem^ 
there  could  have  been  no  doubt  but  that  the  Tiezt  of  kin  meant  such  as  an- 
swered that  description  at  the  testator's  death  :  then  the  intervention  of  that 
distinct  limitation  cannot  vary  the  construction  as  to  the  description  of  per- 
sons to  take  afterwards.     If  it  be  said,  that  this  is  either  a  contingent  remain- 
der or  an  executory  deviset  and  therefore  the  vesting  of  it  was  to  be  postpon- 
ed till  the  limitation  over  took  effect ;  though  that  might  be  a  reason  why  the 
interest  should  not  vest  in  the  particular  persons,  it  is  no  reason  why  the  de- 
scription of  persons  who  were  capable  of  taking  should  vary  from  time  to 
time.     In  Rayner  v.  Mmobray,  3  Bro.  Chan/  Cas.  234,  where  a  residue  was 
bequeaihed  to  be  divided  amongst  those  who  were  related  to  the  testator,  the 
Lord  Chancellor  held  that  it  was  to  be  confined  to  those  who  were  entitled  to 
share  under  the  statute  of  distributions ;  and  that  though  the  distribution 
were  deferred  till  after  the  death  of  the  testator's  wife,  to  whom  the  estate 
was  first  given,  and  the  subsequent  sale  of  it,  yet  that  did  not  prevent  the  in- 
terest fiom  vesting  at  the  death  of  the  testator.     The  like  construction  pre- 
vailed in  Masters  v.  Hooper,  4  Bro.  207,  where  the  testator  gave  a  residue  to 
A.  for  life,  remainder  to  B,  for  life,  and  after  his  decease  to  be  divided  amongst 
all  his  relations  share  and  share  alike.     There  the  contention  was  between 
those  who  were  the  next  of  kin  at  the  time  of  the  testator's  death,  and  those 
who  were  such  at  the  death  of  the  second  taker ;  and  held  that  the  former 

(a)  Lord  EUenborough  eomblaiiied  that  the  rale  of  Court  wu  not  mifficiefitly  attended  lo, 
in  not  stating  in  the  margin  of  the  paper-books  KOt  to  the  Jndgee  the  points  inlended  to  w 
Ottdein  ar^umeiit. 
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were  entitled  as  in  the  case  of  an  intestacy.  The  same  opinion  was  intimated 
by  the  Lord  Chancellor  in  Philips  t.  Garths  3  Bro.  70,  but  that  was  ulti- 
malely  compromised.  AU  these  cases  were  so  much  the  stronger  than  this^ 
because  there  was  no  direct  reference  by  the  testators  themselves  to  the 
statate  of  distributions  as  in  this  case.  In  some  cases  indeed,  where  the  lim« 
itation  o? er  has  been  to  children  generally,  it  has  been  holden  to  include  such 
as  had  come  tst  esse  after  the  testator's  death,  and  before  the  limitation  over 
took  efiect  EUuam  v.  Airey^  1  Yes.  114,  and  Baldwin  v.  Karver^  Cowp. 
909,  went  upon  that  principle.  But  there  diey  come  within  the  same  gener- 
al description  of  children  ;  the  same  class  of  persons  still  take  who  were  the 
objects  of  favour ;  that  they  are  all  in  the  same  degree  of  relationship  to  the 
testator ;  and  there  is  this  further  and  essential  distinction  between  that  and 
the  defendant's  case,  that  though  the  limitation  be  enlarged  by  construction 
to  include  those  who  were  not  in  eue  at  the  testator's  death,  yet  no  person  is 
exelmded  who  was  more  nearly  related  to  him,  and  who  was  once  within  the 
description  at  that  period.  And  in  Detnsme  v.  Mellow^  I  Bro.  Ch.  Gas.  637, 
where  stock  was  left  to  L.  for  life,  and  in  case  jie  did  not  leave  children,  to 
revert  to  IF.'s  children  in  equal  parts;  a  daughter  of  FF.'s  who  was  living  at 
the  time  of  the  bequest  made,  and  survived  the  testator,  but  who  died  before 
JL  was  holden  to  have  a  vested  interest  which  was  transmissible  to  her  repre- 
sentatives upon  the  death  of  L.  without  children.  .  There  is  another  class  of 
cases  depending  on  the  future  execution  of  powers,  in  which  case  the  distri- 
bution is  necessarily  confined  to  those  who  are  capable  of  taking  at  the  time 
of  the  power  executed  :  but  these  are  clearly  distinguishable ;  for  there  the 
testator  transfers  the  power  of  selecting  the  objects  of  bounty  from  himself  to 
the  person  to  whom  tne  power  is  ^ven,  and  who  coosequenUy  has  a  personal 
discretion  to  exercise  within  the  limits  assigned  by  the  power.  Of  this  na- 
tnre  were  the  cases  of  Harding  v.  Gljfn,  1  Adc.  469,  and  Attorney-General 
▼.  lyOyley,  4  Yin.  Abr.  485.  pi.  16.  But  these  were  cited  in  the  argument 
of  MasterM  ▼.  Hooper  before  mentioned,  and  must  therefore  have  been  thought 
fay  the  Lord  Chancellor  not  to  apply  to  a  case  like  the  present.  Here  then 
Joaepk  Wilson  took  a  remainder  in  fee  in  one-third  part  of  the  premises, 
which  descended  to  the  lessor  of  the  plaintiff  as  heir  at  law. 

Wood,  contra,  contended  that  the  meaning  of  the  testator  was  to  postpone 
the  distribution  till  the  limitation  over  took  efiect  upon  the  happening  of  the 
contingency  of  Jl  Lawton'i  marriage  with  J.  L*$  daughter,  at  which  period 
the  interest  was  to  be  slmred  according  to  the  statute  of  distributions,  by 
which  the  latter  words  would  be  satisfi^  as  well  as  by  the  other  construc- 
tion ;  and  that  was  the  only  way  in  which  all  the  words  could  be  satisfied ; 
for  the  distribution  was  to  be  made  amongst  such  persons  as  after  the  hap- 
pening of  the  contingency  should  then  appear  to  be  his  next  of  kin.  The 
word  then  is  not  indeed  inserted  in  that  order  of  the  words  as  they  stand 
in  the  will,  but  it  is  inserted  in  the  preceding  part  of  the  sentence,  and  must 
necessarily  be  so  understood  according  to  the  grammatical  construction  of  it. 
For  im  debvlt  oC  issue  of  LmMon,  or  in  case  he  should  intermarry  with  any 
•f  the  daughters  of  Joseph  hnuoft  t^en  immediately  after  either  of  such 
events  as  sbouid  first  happen,  the  devise  over  to  Joiph  WUton  is  to  take 
eflfeet ;  and  from  and  after  his  decease,  then  he  devises  over  to  trustees  for 
and  amongst  snch  person  and  persons  as  should  appear  and  could  be  proved 
to  be  his  nest  ef  kin,  kc  The  period  when  sucn  proof  was  to  be  made  is 
therefore  fixed  .to  be  after  the  happening  of  diose  events.  At  the  time  of 
making  the  wiU  there  could  be  no  question  virho  were  the  testator's  next  of 
kin*  and  if  he  had  meant  to  give  the  residue  to  his  sister  and  his  two  nephews 
he  would  have  expressl3r  named  them,  as  he  did  in  other  parts  of  his  will : 
instead  of  which,  oy  giving  it  to  snch  person  and  persons  as  shall  appear  and 
can  be  prated  to  be  his  next  of  Arm,  it  is  clear  that  he  meant  to  refer  to  a  fu- 
ture period,  till  when  it  was  uncertain  who  would  then  be  hi|B  next  of  kin. 
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The  word  shaU  in  itself  implies  a  fature  time ;  and  this  is  confirmed  hy  the 
lincertain  description  of  the  person  or  persons  who  would  then  be  entitled  to 
take  as  next  of  kin.  Now,  at  the  time  of  John  Latoson^s  marriage,  the  testa- 
tor's next  of  kin  under  the  statute  of  distributions  were  John  Wilson  and 
the  children  of  Hiartha  Willis,  which  would  exclude  the  lessor  of  the  plain- 
tiff Joseph  Gamer  J  who  claims  under  Joseph  Wilson,  who  died  before  the 
contingency  happened,  namely,  that  of  Lawson's  marrying  one  of  Ismay's 
daughters,  on  which  alone  he  was  to  take.  It  is  not  proUible,  that  if  the 
testator  meant  that  his  nephew  Joseph  Wilson  should  take  a  vested  fee  in 
one  third,  he  should  first  have  given  him  an  estate  for  life  in  the  same.  In 
Worsdey  v.  Johnson,  3  Atl^.  7^.  761,  where  the  question  was  whether  the 
testator's  wife  should  be  included  in  the  term  relations  to  whom  the  remain- 
der over  was  devised.  Lord  Hardmcke  decided  in  the  negative,  for  this, 
amongst  other  reasons,  that  an  express  estate  for  life  was  before  given  to  her. 
And  in  none  of  the  cases  cited  was  there  an  antecedent  life  estate  given*  to 
the  party  who  was  afterwards  to  take  any  share  of  the  remainder  in  fee. 
Nor  were  there  any  such  words  in  Rayner  v.  Mowbray,  3  Bro.  Chan.  Cas. 
234,  as  here,  fixing  the  distribution  of  the  residue  to  take  effect  at  a  certain 
future  period  when  it  was  to  be  proved  who  were  entitled  under  the  descrip- 
tion. Every  case  of  this  sort  is  a  question  of  intention,  depending  upon  the 
particular  provisions  of  the  will,  and  cannot  be  governed  by  any  other  not 
exactly  like  it. 

Littledale,  in  reply,  observed,  that  in  Masters  v.  Hooper,  4  Bro.  Chan. 
Cas.  207,  the  testator's  nephew  took  an  estate  for  life,  and  yet  his  represen- 
tatives after  his  death  were  decreed  to  take  a  distributive  share  in  the  re- 
mainder over ;  and  that  nothing  was  more  common  both  in  wills  and  settle- 
ments than  for  one  to  take  an  estate  for  life,  to  whom  afterwards  a  contingent 
remainder  in  fee  was  limited  which  would  go  on  his  death  to  his  representa- 
tives. In  Worseley  v.  Johnson,  3  Atk.  768,  the  question  was,  whether  the 
testator  meant  in  the  word  relations  to  include  his  wife  ;  for  it  was  clear, 
that  strictly  speaking  she  was  not  included  in  that  term,  but  woiild  take 
under  the  statute  of  distributions  eo  nomine  as  wife,  and  not  as  a  relation; 
the  naming  her  therefore  before  in  a  distinct  provision  for  her  life  was  a  cir- 
cumstance against  such  an  intention.  But  here  the  import  of  the  descriptive 
words  used  is  plain,  and  the  only  question  is  as  to  the  period  of  time  when 
the  description  shall  attach.  And  therefore  the  circumstance  of  a  prior  estate 
for  life  given  to  Joseph  Wilson  does  not  shew  an  intention  to  exclude  him 
from  a  description  of  persons  within  which  he  properly  came.  With  respect 
to  the  testator's  not  having  expressly  named  his  then  next  of  kin,  as  he  might 
have  done  if  he  had  so  intended ;  as  he  meant  to  refer  to  a  future  period, 
namely,  that  of  his  own  death,  before  which  alterations  might  happen  by  the 
deaths  of  his  near  relations,  the  description  was  necessarily  uncertain  as  to 
the  individuals  to  whom  he  meant  to  extend  his  bounty  at  that  period,  which 
snfilciently  accounts  for  the  general  wording  of  the  residuary  clause.  The 
word  then,  which  is  said  to  l^  understood,  is  not  to  be  found  in  that  part  of 
the  clause  on  which  the  argument  is  founded ;  and  therefore  differs  this  very 
materially  ft-om  the  cases  of  Long  v.  BlaekaR,  3  Ves.  Jun.  486,  and  Green 
V.  Howard,  1  Bro.  Chan.  Cas.  31,  where  it  was  applied  to  those  persons  who 
should  at  a  certain  period  or  event  be  then  living. 

Lord  Ellenbokough,  C.  J.  The  case  is  sufficiently  clear  not  to  require 
any  further  argument(tf).  The  question  is,  whether  by  the  words  next  of 
kin,  &c.  as  here  used,  the  testator  meant  such  as  should  answer  that  descrip- 
tion when  the  limitation  over  was  to  take  efiect,  that  is,  in  case  of  John 
Lawson's  marriage  with  any  of  the  daughters  of  J.  Ismay,  or  of  his  d^ath 
without  issde,  or  whether  the  testator  meant  such  as  should  be  hiai  next  pf 

(a)  This  was  prayed  by  tht  plaintiff's  eoonsel,  if  the  Court  had  any  doubt. 
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kin  at  the  time  of  his  own  death.  The  imitation  over  is  to  '*  each  person 
**  and  persons,  ftc.  as  shall  appear  and  can  be  proved  to  be  his  next  of  kin  in 
"  snch  parts  and  proportions  as  they  would,  hy  virtue  of  the  statute  ofdutri" 
*^  iuiians  have  been  entitled  to  his  personal  estate  if  he  had  died  intestate,^^ 
Now  when  would  they  have  been  entitled  to  his  personal  estate  if  he  had 
died  intestate  ?  At  the  time  of  his  death.  Then  the  disti;ibution  must 
be  made  at  such  a  time  as  will  best  meet  the  words  of  the  will,  which  is  at 
his  death,  when  the  title  by  the  intestacy  accrues ;  and  must  therefore  be  made 
amongst  those  persons  who  would  then  have  been  entitled  to  share  if  he  had 
died  mtestate,  or  to  their  representatives.  As  to  the  words  of  description 
used  being  in  the  future ;  words  to  postpone  the  Testing  in  possession  of  an 
interest  are  naturally  prospective.  It  could  not  be  clear  to  tne  testator  him- 
self who  would  take  under  the  description  at  the  time  of  his  death,  nor  would 
it  so  apjiear  to  the  trustees  till  after  nUson^s  death  and  inquiry  made.  This 
I  think  is  the  plain  and  natural  meaning  of  the  words.  But  this  construction 
is  also  supported  by  the  case  of  Rayner  v.  Mowbray^  8  Bro.  Chan.  Gas.  234. 
There  the  distribution  was  not  to  take  effect  till  after  the  death  of  the  wife, 
bat  yet  it  was  referred  to  such  persons  as  would  have  been  entitled  to  share 
at  the  death  of  the  testator  under  the  statute  of  distributions.  And  there  too 
the  proof  of  relationship  was  to  be  made  after  the  determination  of  the  life 
estate,  and  for  six  months  after  the  subsequent  sale  of  the  property.  The 
same  objection  might  be  made  there  as  here,  that  the  inquiry  was  to  be  made  at 
a  future  time ;  but  still  it  was  holden  to  relate  to  such  as  were  entitled  at  the 
time  of  the  testator's  death.  It  is  true,  that  there  «did  not  occur  in  that  case 
the  giTingof  an  estate  for  life  to  one  who  was  also  entitled  to  a  share  of  the 
remainder  over  in  fee :  but  I  see  no  inconsistency  in  that,  at  least  not  suf* 
ficient  to  get  rid  of  the  plain  meaning  of  words. 

Geosb,  J.  Rules  for  construing  wills  are  laid  down  as  the  best  method  for 
getting  at  the  intention  of  a  testator.  The  case  of  Rayner  v.  Mowbray  fur- 
nishes a  rule  of  this  sort,  founded  in  good  sense ;  and  it  applies  so  closely  to 
the  present  that  only  one  distinction  has  been  attempted  to  be  made  between 
them ;  and  that  one,  I  may  say,  has  been  answered  by  the  bther  case  iX 
Mailers  v.  Hooper j  where  an  estate  for  life  was  previously  given  to  the  party, 
through  whom  a  share  of  the  remainder  over  was  claimed.  And  nothing  is 
more  common  than  that  an  estate  for  life  should  be  given  to  one  to  whom  a 
remainder  over  in  fee  is  afterwards  devised.  Great  stress,  has  been  laid  on 
the  words  **  as  shall  appear  and  can  be  proved,"  &c.  But  the  omission  of 
the  word  fAen,  which  has  occurred  in  other  cases,  shews  that  the  trustees 
were  not  to  look  to  the  persons  who  should  be  the  testator's  next  of  kin  at 
the  time  when  the  contingency  happened,  but  according  to  the  plain  meaning 
of  Ae  words  used,  to  auch  as  were  his  next  of  kin  at  the  time  of  his  death, 
who  alone  were  entitled  to  take  by  the  statute  of  distributions  in  case  of  his 
intestacy. 

Lawbsiicb,  J.  The  question  is,  What  was  the  intention  of  the  testator  in 
adopting  the  words  he  has  used  1  As  to  which,  I  do  not  know  how  the  con- 
struction put  upon  different  expressions  used  in  other  wills  can  apply,  unless 
where  the  cases  have  laid  down  some  general  rule  of  construction,  from 
whence  the  intention  of  a  testator  in  other  cases  falling  within  the  same  rule 
may  be  collected.  It  has  been  urged  in  argument,  that  if  the  testator  had  in- 
tended to  devise  the  remainder  over  to  such  as  were  his  next  of  kin  at  the 
time  of  his  death,  he  would  probably  have  described  them  by  name.  Per- 
haps his  not  having  so  done  msy  have  introduced  some  doubt,  and  his  mean- 
ing might  have  been  clearer  if  he  had  so  expressed  himself;  but  in  fact  he 
does  describe  the  same  persons  in  another  manner.  The  persons  to  whom 
the  remainder  over  is  limited  are  to  take  in  such  proportions  as  they  would, 
by  virtue  of  the  statute  of  distributions  have  been  entitled  to,  if  he  had  died 
intestate :  that,  therefore,  must  refer  to  persons  who  were  his  next  of  kin  at 
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the  time  of  his  death.  The  case  of  Wondey  v,  Johnson  has  been  well  an- 
swered by  the  plaintiff's  counsel.  The  word,  retations  was  there  used  in  an 
equivocal  sense,  and  Lord  Hardtncke  adverted  to  the  circumstance  of  a  prior 
estate  for  life  having  been  given  to  the  wife  merely  as  an  argument  to  shew 
that  she  was  not  meant  to  be  included  in  that  description.  But  here  there  is 
no  doubt  tha^  the  next  of  kin  at  the  testator's  death  come  under  the  descrip- 
tion of  persons  to  whom  the  remainder  over  is  limited.  '  And  the  case  of 
Masters  v.  Hooper  applies  to  shew  that  they  may  take  as  such,  though  an  es- 
tate for  life  be  antecedently  given  to  one  of  them. 

Lb  Blamc,  J.  The  contingency  on  which  the  remainder  over  was  to  take 
effect  was  either  the  marriage  of  John  Lawson  with  one  of  the  prohibited  per- 
sons, or  his  death  without  issue ;  in  either  of  which  events  the  premises  were 
first  devised  to  Joseph  Wilson  for  life,  and  then  over.  Joseph  WUson^  it  ap- 
pears, died  before  Lawson^s  marriage,  who  afterwards  married  one  of  the 
prohibited  persons.  At  the  time  of  making  the  will  it  was  uncertain  whether 
either  of  these  events  would  take  place,  and  therefore  the  testator  directs  the 
division  of  the  remainder  over  amongst  those  persons  who  should  appear  and 
amid  prove  themselves  to  be  his  next  of  kin.  But  then  the  question  is,  To 
what  period  the  inquiry  should  refer  ?  Now  even  if  the  word  then  had  been 
inserted  in  the  place  where  it  is  contended  that  it  must  be  implied,  I  am  not 
clear  that  the  clause  would  not  still  have  been  in  favour  of  the  plaintiff;  for 
though  the  distribution  had  been  directed  to  be  made  amongst  such  persons 
as  should  "  then  appear,"  ice,  it  would  refer  as  well  to  the  time  when  the  in- 
quiry was  to  be  made,  that  is,  when  it  became  necessary  to  make  the  inquiry 
upon  the  happening  of  the  contingency  on  which  the  limitation  o'ver  was  to 
take  effect :  but  stiU  the  inquiry  l^ing  directed  to  be  made  of  such  persons 
as  would  by  virtue  of  the  statute  of  distributions  have  been  entitled  to  the  tes- 
taior's  personal  estate  if  he  had  died  intestate,  that  must  refer  to  the  time  of 
his  death.  And  it  appears  by  the  authority  of  Rayner  v.  Mowbray  and 
Masters  v.  Hooper,  that  the  words  next  of  kin  of  the  testator  are  to  be  refer- 
red to  the  time  of  his  death.  Therefore,  both  upon  authority,  and  upon  the 
plain  import  of  the  words  themselves  here  used,  we  must  construe  them  in 
the  same  manner. 

Postea  to  the  plaintiff. 


Campbell  v.  Wilson. 

3  East,  294.    Feb.  4, 1803. 


Where  no  eridenoe  tppemred  to  shew  that  a  way  over  another'f  land  had  been  used  by 
leave  or  favour,  or  under  a  mistake  of  an  award  which  would  not  support  the  right  of  wa^ 
claimed,  such  a  user  for  aboTe  20  years  exercised  adversely,  and  under  a  claim  of  riffht,is 
sufficient  to  leave  to  the  jury  to  presume  a  grant,  which  must  have  been  made  within  25 
years,  as  all  former  ways  were  at  that  time  extinguished  by  the  operation  of  an  inclosure 
act 

IN  trespass,  the  declaration  charged  the  defendant  with  breaking  and  en- 
tering the  plaintiff's  close  called  Bryan  Grey^s  Moss  Dale,  otherwise  Dr. 
CampbeWs  Moss  Dale,  in  the  parish  of  Warton,  in  the  county  of  Lancaster, 
The  defendant  pleaded  not  guilty  as  to  the  force  and  arms,  &c. ;  and  as  to 
the  residue,  he  pleaded,  1st,  a  prescriptive, occupation-way  from  a  lane  called 
Storr^s  Lane  over  ^e  locus  in  quo  to  a  moss  dale  of  Uie  defendant's  at  all 
times  and  with  carriages,  &c.  which  prescription  was  traversed  by  the  repli- 
cation, and  issue  taken  upon  it.  2ndly,  The  defendant  pleaded  that  Bryan 
Grey  was  seised  in  fee  of  the  locus  in  quo,  and  that  one  Joseph  Wilson  (un- 
der whom  the  defendant  made  title  by  devise)  was  at  the  same  time  seised  in 
fee  of  an  adjoining  Moss  Dale,  and  that  by  deed  (lost  by  time  and  accident) 
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Bryan  Grey,  in  consideration  of  a  competent  sum,  granted  to  Joseph  Wilson 
and  his  heirs  a  way  from  the  said  Slorr^s  Lane  into,  through,  and  over  the 
locus  in  quo  to  Joseph  WUson^s  last-mentioned  moss  dale  at  all  times,  &c.  for 
the  occupation  of  the  same  moss  dale.  The  replication  traversed  the  grant, 
on  which  issue  was  taken ;  and  also  made  a  new  assignment,  to  which  the 
defendant  pleaded  not  guilty. 

At  the  trial  before  Charnbre^  J.  at  Lancaster^  the  only  question  arose  on 
the  right  of  way  ;  the  plaintiff  contending  that  the  defendant's  right  depended 
solely  upon  an  award  made  under  an  inclosure  act  of  the  17  Geo.  3.  c.  79, 
and  that  the  way  into  Storr's  Lane  allotted  to  him  under  that  award  was 
over  an  adjoining  piece  of  ground,  formerly  belonging  to  one  Whinray^  and 
not  over  the  locus  in  quo.     A  printed  copy  of  the  act  was  given  in  evidence 

5  the  plaintiff,  whereby  it  appeared  that  certain  commissioners  were  appoint- 
for  dividing  and  inclosing  the  commons,  wastes,  and  two  mosses,  within 
the  manor  of  Yealands  in  me  parish  of  Warton ;  and  the  commissionera 
were  to  set  out(a)  all  proper  public  highways,  and  also  private  ways,  over  the 
inclosures ;  and  it  was  provided,  that  after  tne  making  such  public  and  private 
ways  VL  should  not  be  lawful  for  any  peraon  to  use  any  other  public  or  private 
ways  than  such  as  should  be  so  set  out.  By  another  clause(d)  the  commis- 
sionera wera  required  to  make  an  award  in  writing,  specifying  the  several 
allotments  made,  and  the  public  and  private  ways  set  out;  which  award  was 
to  be  conclusive  upon  all  parties.  And  by  another  clause(c),  after  such 
award  made,  all  former  rights,  interests,  easements^  claims,  and  demands 
whatsoever  upon  &ny  of  the  said  commons,  mosses,  &;c.  were  forever  barrad 
and  extinguished.  The  award  made  under  the  act,  dated  18th  of  December ^ 
1778,  and  inrolled  12th  of  January^  1779,  was  then  proved,  in  which  were 
described  five  moss  dales,  (or  inclosures  out  of  one  of  the  mosses),  one  of 
which  was  the  hcus  in  quo^  running  parallel  to  each  other,  and  bounded  on 
the  north  hj  Storr  Lane,  and  on  the  south  by  certain  other  inclosures,  in 
respect  of  which  so  many  respective  occupation-ways  were  claimed  over  the 
five  moss  dales ;  over  one  of  which  five,  namely,  Thomas  Whinray's  Moss 
DaUf  an  occupation-road  was  assigned  to  John  Wilson  (by  mistake  for  Jo- 
seph fVilsonj  the  penon  under  whom  the  defendant  claimed)  to  go  to  and 
from  Storr  Lane  to  his  the  said /oAn  Wilson's  Moss  Dale;  and  over  the 
locus  in  quo  therein  called  Bryan  Grey^s  Moss  Dale  was  assigned  another 
similar  occupation-way  to  Joseph  Wilson  (by  mistake  for  John),  in  right  of 
another  close  to  the  south  adjoining  and  parallel  to  the  defendant's  close. 
The  rest  of  the  evidence  on  either  side  consisted  principally  of  user  of  the 
several  occupation-ways  by  this  or  that  occupier  of  one  or  other  of  the  closes 
which  lay  to  the  south  of  the  five  moss  dales  firat  mentioned  in  order  to  com- 
municate with  Storr  Lane.  But  the  result  clearly  was,  that  the  occupiera 
of  the  defendant's  close  had  always  used  the  occupation-way  over  the  locus 
in  quo  for  upwards  of  20  yean,  and  indeed  before  the  making  of  the  award ; 
and  that  they  had  not  used  the  way  which  had  been  set  out  for  the  defend- 
ant's estate  by  the  award,  and  which  led  over  Whinray's  Moss  Dale.  And, 
except  for  a  period  of  about  a  year  or  two,  (which  happened  about  18  or  19 
yeare  ago,)  when  there  was  a  union  of  occupation  of  the  plaintiff's  and  de- 
fendant's close,  the  evidence  went  to  shew  that  this  user  of  the  way  over  the 
plaintiff's  close  by  the  occupiera  of  the  defendant's  close  was  adverse ;  for 
when,  about  14  years  ago,  a  ditch  was  cut  between  the  plaintiff^s  and  de- 
fendant's close,  a  piece  was  left  uncut  for  the  defendant's  tenant  to  pass  over 
into  the  plaintiff's  moss  dale;  and  when  the  latter  was  ploughed,  room 
enough  was  left  for  a  road  to  communicate  with  the  defendant's  close ;  and 
when  some  turf  was  set  in  the  way,  it  was  twice  removed  by  the  defendant's 
servants.    And  no  leave  was  proved  to  have  been  at  any  time  asked  by  them, 

(a)  Fo.  7  of  the  act.  (6)  Fo.  12, 13.  (e)  Fo.  14. 
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HOT  was  any  interruption  insisted  upon  till  about  two  years  ago.  This  cnri* 
dence  was  insisted  upon  by  the  defendant's  counsel  as  establishing  an  unin- 
terrupted adverse  enjoyment  of  the  way  for  20  years  and  upwards  before  the 
action  brought,  which  they  relied  upon  as  a  ground  for  the  jury  to  presume 
the  grant  pleaded  by  the  defendant  in  his  last  justification.  The  learned 
Judge,  in  summing  up  the  evidence,  observed  to  the  jury,  that  it  seemed  pro- 
bable that  the  defendant's  enjo3rnient  of  the  way  over  the  plaintiff's  moss  dale 
after  the  award  might  originate  in  mistake  ;  but  that  however  that  might  be, 
if  they  were  satisfied  that  the  enjoyment  was  adverse,  and  that  it  had  contin- 
ued  20  years  and  upwards  before  the  action,  it  was  a  sufficient  ground  for 
their  presuming  the  grant  pleaded  by  the  defendant.  That  the  use  of  a  road  as 
a  matter  of  right  by  those  who  claimed  it,  and  submitted  to  as  a  matter  of  right 
by  the  possessor  of  the  land  over  which  it  was  used,  was  to  be  considered  as 
an  adverse  enjoyment.  That  if  they  believed  the  defendant's  witnesses,  the 
possession  was  adverse,  not  having  been  interrupted,  and  being  attended  with 
other  circumstances  to  show  how  the  parties  themselves  understood  it,  partic- 
ularly in  the  instances  of  the  defendant's  people  removing  the  turf  which 
obstructed  the  way,  and  leaving  in  the  ditch,  which  was  cut  between  the 
plaintiff's  and  the  defendant's  close,  a  solid  piece  of  ground  uncut,  for  no  other 
use  than  to  admit  of  the  passage  for  the  defendant's  carts  into  the  locus  in  quo. 
And  as  another  circumstance,  the  nonuser  of  the  defendant's  right  of  way 
over  Whinray^s  close  under  the  award.  But  that  if  the  jury  were  satisfied 
from  the  whole  of  the  evidence  that  the  defendant's  enjoyment  had  been  only 
by  leave  or  favour  ^  or  otherwise  than  asunder  a  daim  or  assertion  of  rights  ii 
would  repel  the  presumption  of  a  grant,  and  in  that  case,  or  if  they  thought 
it  had  not  been  enjoyed  adversely  for  20  years,  they  must  find  for  the  plaintiff 
The  jury  found  for  the  defendant.  And  a  rule  having  been  obtained  for  set- 
ting aside  the  verdict,  on  the  ground  of  a  misdirection  of  the  Judge  in  telling 
the  jury  that  they  might  presume  a  grant  of  the  right  of  way  from  an  adverse 
user  of  it  for  above  20  y^ars,  though  originating  in  mistake  ; 

Cockell,  Seijt.  and  Wood  now  shewed  cause  and  contended  that,  taking 
the  whole  report  of  the  learned  Judge  together,  the  question  was  fairly  left  to 
the  jury,  Whether  they  would  not  under  the  circumstances  presume  a  grant? 
and  they  accordingly,  by  their  verdict,  made  that  presumption.  And  it  would 
be  no  impeachment  of  such  grant,  if  made,  that  tne  first  user  of  the  road  had 
been  by  mistake,  which  it  might  be  the  object  of  the  grant  afterwards  to  cor- 
rect. But  there  was  no  evidence  to  shew  that  the  way  had  ever  been  used 
by  mistake  or  by  favour ;  but,  on  the  contrary,  it  was  always  insisted  upon  as 
an  adverse  right,  and  as  such  .submitted  to  by  the  plaintiff  and  those  under 
whom  he  claimed,  in  Holcroft  v.  Heel,  1  Bos.  &  Pull.  400,  where  the  gran- 
tee of  a  market  had  suffered  another  to  erect  another  market  in  his  neighbour- 
hood, and  use  it  without  interruption  for  above  20  years,  Ld.  G.  J.  Eyre 
thought  it  was  a  bar  to  the  plaintiff's  action  on  the  case  for  a  disturbance  of 
his  franchise ;  though  it  was  clear  that  the  user  originated  without  any  right- 
ful authority.  [Le  Blanc,  J.  The  ground  on  which  that  ease  went  off  was 
merely  this,  that  the  Court  having  intimated  their  opinion  that  if  the  case 
went  down  to  trial  again  upon  the  same  facts,  it  would  be  left  to  the  jury  to 
find  for  the  defendant  upon  the  ground  of  presumption  of  a  grant  after  20 
years  uninterrupted  user  of  the  market ;  the  plaintiff's  counsel  said,  that  if 
It  were  to  be  left  to  the  jury  in  that  manner,  with  the  recommendation  of  the 
Court  in  favour  of  such  a  presumption,  it  would  answer  no  purpose  to  go  to 
trial  again.]  That  was  certainly  the  ground  on  which  the  case  went  off; 
but  it  shews  the  strong  leaning  of  the  Courts  in  favour  of  uninterrupted  en- 
joyment for  20  years.  And  it  is  a  beneficial  presumption  for  the  public, 
and  ought  not  to  be  frittered  away  by  giving  weight  to  little  circumstances, 
tending  to  shew  that  the  enjoyment  originated  in  mistake.  And  they  ob- 
served, that  by  nonuser  of  the  way  set  out  by  the  award  for  the  defenduit  for 
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die  same  period,  he  had  now  lost  his  right  to  it,  as  a  release  would  be  pre* 
sumed  against  him. 

Park  and  Holroyd^  in  support  of  the  tule,  contended  that  the  Judge's  direction 
was  wrong,  because  an  uninterrupted  and  adverse  enjoyment  of  a  way  for  20 
years  was  only  evidence'  of  a  rightful  commencement  by  grant,  which  was  de« 
stroyed,  if  it  could  be  shewn  to  have  originated  in  mistake :  neither  would  a  dis* 
user  by  the  defendant  of  his  proper  way-,  arising  from  a  mistaketibund  the  pre* 
sumption  of  a  release  against  nim.  None  of  the  cases,  except  that  of  Hotcroft  y» 
Heel^  which  has  been  explained  by  the  learned  Judge  s who  was  counsel  in  the 
cause,  go  further  than  to  shew  that  a  possession  of  an  easement  fpr  20  years 
uninterrupted  and  not  explain^  is  e;i^idence  for  the  jury 'to  presume  a  grant, 
as  in  Lewis  y.  Price(a),  Dougal  y.  Wils&n(b)^  Darwin  v*  C|^on(c),  and  Orif* 
fiihi  ▼.  MattheioSf  6  Term  Rep.  296.  But  it  is  admitted  in  all  of.  them,  that 
evidence  which  goes  to  explam  the. possession,  and  to  shew  that  it  originated 
by  mistake,  or  licence,  or  in  apy  other  manner  than  on  a  claim  of  right,  will 
rebut  the  presumption.  Now  here  the  inclosure  act,  which  passed  about  24 
years  ago,  before  this  action  was  brought((l),  extinguished  all  former  rights 
and  easements,  and  directs  that  the  award  which  was  to  be  made  under  it* 
allotting  the  new  inclosures  and  rights  of  way,  should  take  ieffeet  from  the  iil- 
rolment,  which  was  in  January  1779L  By  the  award  it  appears  that  anoth; 
er  way  than  that  now  claimed  was  set  out  for  the' defendant's  i close  over  the 
adjoining  close,  and  equally  convenient  to  the  occupier;  the  nonus^r  of  tha 
one  and  the  user  of  the  Other  was  therefore  clearly  referable  to  mistake,  and 
so  it  was  understood- at.  the  trial ;  and  the  doctrine  of  adverse  possession  for 
20^ years  giving  a  right  was  stated  even  on  that  supposition;  but  such  a  sup* 
position  negatives  that  it  originatedi  from  a  grant,  wnich  alone  would  support 
the  defendant's  claim. 

Lord  ELLBicBoaotrGH,  G.  J.  We  must  govern  our  opinion  by  the  evidence 
which  was  given  in  die  cause,  and  on  the  learned  Judge's  direction  with  ref* 
erence  to  the  evidence.  Now  though  by  possibility  the  parties  might  iii  fiEict 
haye  acted  on  .a  mistake  of  the  award,  yet  on  the  evidence  given  nothing  ap* 
pears  to  shew  that  they  referred  their  acts  to  the  award ;  ^and  therefore  it 
comes  to  the  common  case  of  adverse  enjoyment  of  a  way  for  upwards  of  20 
years,  without  any  thing  to  qualify  that  adverse  enjoyment.  On  looking  into 
the  &ward  we  might  possibly  suppose  that  the  use  of  the  way  originated  by 
mistake,  but  no  evidence  was  given  of  any  fact  accompanying  the  enjoyment 
to  sbew/  that  the  parties  acted  upon  such  a  mistake.  There  was,  thereforov 
no  reason  why  the  jury  should  not  make  the  presumption,  as  in  other  cases, 
that  the  defendant  acted  by  right ;  and  that  was  in  substance  thd  direction  of 
the  learned  Judge.  It  might  indeed  be  tod  much  to  say,^  in  the  case  of  Ifo^ 
crofi  Yi  Heelf  that  the  adverse  user  of  the  neighbouring  market  ifor  20  years 
was  a  bar  to  the  action  by  the  mntee  of  the  crown.  In  strictness  it  was  not ; 
because  even  afler  that  period  die  Attomey-GeneraL  might  have  filed  an  in- 
formation against  the  party  for  usurping  the  franchise.  But  certainly  the 
evidence  in  this  tasewas  su^cient  to  warrant  the  jury  in  presuming  a  grant 
of  the  right  of  way. 

Grose,  J.  The  motion  for  a  new  trial  was  grounded  on  the  supposed  mis- 
direction of  the  learned  Judge.  But  it  appears  that  in  substance  he  left  the 
question  to  the  jury  upon  the  evidence.  Whether  the  enjo3rinent  originated 
under  a  grant  or  in  any  other  manner  ?  and  therefore  I  cannot  say,  that,  upon 
this  evidence  the  jury  might  not  make  the  presumption  which  they  have 
done  :  though  had  I  been  one  of  them,  I  do'  not  know  that  I  should  have 
dared  to  do  so.     They  have,  however,  found  the  fact  of  the  grant.    As  to  the 

(«;  WoreeMter  Spring  Awizes,  1761,  oor.  WUmot^  J .  cited  in  Seijt.  mUianu's  note  ta  Yard 
V.  Ford,  2  Saand.  175.  a. 
(B)  Sittiogi  C.  B.  Trin.  9  Geo.  3  ib.  (e)  lb.  176.  K 

(d)  This  was  Mid  to  be  in  Miekadnuutim  1801. 
Vol.  II.  20 
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question  of  law,  I  agcee  with  the  case  oiHokroft  ▼.  Had,  as  it  has  been-ex* 
plained  by  my  Brother  J^e  Blanc,  bat'  no  farther. 

La  WHENCE,  J.  No  doubt  bat  that  adrerae  enjoyment  of  a  right  of  way  for 
20  yeans  unexplained  js  evidence  sufficient  for  the  jury  to  found  a  preswrop- 
tion  that  it  was  a  legal  enioyment :  and  such  in  effect  was  the  opinion  of  the 
learned  Judge  in,  his  direction  to  theoiir  But  it  has  been  said,  that  if  the  en- 
joyment were  shewn  to  have  originated  in  mistake,  however  adverse  it  may 
ha^ve  been,  that  is  against  th^  presumptioi|,  and  that  the  learned  Judge  mis- 
lej  the  jur^  in  this  respect:  but  no  facts  appeAr  to  warraat  thia  objection, 
otherwise  U  might  be  very  material  to  be  considered.  For  if  in  exercising 
tl^e  right  of  wav  from  tipe  to  time  it  had  appeared  that  the  part^  had  assert* 
ed  his  right  to  be  grounded  on  the  award,  though  it  were  exercised  ever  so 
adversely,  Tdo  not  know  how  the  jury  would  be  warranted  in  referring  it  to 
any  othec  groun^  than  what  the  party  himself  insisted  on  at  the  time.  The 
weak  part  of , the  plaintiff's  case  is,  that  it  does  not  appear^"  by  the  evidence 
that  the  enjoyment  of  the  way  did  arise  from  mistake..  Then  if  there  were 
an  adverse  possession  for  above  20  years,  and  not  e^plaioed  by  any  evidence, 
why  might  not  the  jury  presume  a  grant?  The  parties  interested  might 
have  found  the  way  in  question  more  convenient  .than  that  alotted  under  the 
award.  On  th?  whole  of  the  evidence  it  appears  that  for  above  20  years  the 
defendant  has  been  using  a  road  which  he  could  have  had  jaa  rigot  to  use 
but  by  grant :  atid  the  case  having  been  properly  left  to  the  jury  on  that  evi- 
dence, I  cannot  say  that  they  have  done  wrop^  i^  finding  With  the  enjoyment 
for  so  long  a  period. 

Le  Blanc,  J.  TJnleiss  the  jury  could,  in  the  words  of  the  report,  refer  the 
enjoyment  for  so  long  a  time  to  leave,  favour,  or  oihermge  than  under  a  claim 
or  assertion  of  right,  and  indeed  unless  it  could  be  referred  to  something  else 
than  adverse  possession,  I  think  such  length  of  enjoyment  is  so  strong  evidence 
of  a  right  that  the  jury  should  n6t  be  directed  to  consider  small  circumstances 
as  founding  a  presumption  that  it  arose  otherwise  than  b]r  grant.  In  the  case 
of  Holcroft  V.  Heel  the  Court  of  Common  Fleas  thought  th^  adver9e  posses- 
sion ipr  above  20  years  so  strong  evidence  that  the  Chief  Justice  ouffht  to 
have  left.it  to,  the  jury  to  find  a  grapt  of  the  market  from  the  crown.  There- 
fore, if  the  possession  b^  adverse,  the  jury  are  to  take  it  as  a  strong  ground 
whereob  to  found  the  presumption  of  a  grant.  In  this  tase,  it  is  only  from 
suspicion  that  we  are  called  on  >to  refer  it  to  the  award,  and  to  suppose  that 
this  parties  themselves  by  mistake  considered  it  to  originate  from  thence :  but 
no  evidence  was  given  to  sh^w  that  they  referred  the  use  of  the  way  to  the 
^wardj;  apd  therefore  there  was  no  reason  why  the  jury  should  not  have 


presumed  as  they  have  done. 


Rule  discharged(l). 


Buxton  sind  Another  r,  JBedall  and  Another. 

3  East,  303.    Feb.  5,1803. 

An  fexecDtory  agveeinent  for  tl^e  making  and*  patting  ap  of  eertato  inaehiiiM  in  the  party's 
house  is  required  to  be  stamped  libe  any  other  agreement,  not  being  Within  the  exoeption 
in  the  stamp  acts  in  favour  of  agreements,  &c  for  or  rdating  to  the  mU  of  goods, 

THIS  was  an  action  of  assumpsit  to  recover  the  price  of  two  machines 
used  in  the  cotton  trade,  called  mules,  which  were  made  and  put  up  hy  the 

(1)  [The  presuniption  arising  from  an  uninterrupted  enjovroent  of  an  .easement  (or  20 
years,  may  always  be  repelled  by  evidentie  which  acooants  for  the  possession  withodt  re* 
sortiiisr  to  a  title  by  grant  or  otherwise.  See  Stark.  £v.  vol.  2,  port  2,  p.  \W^  7t^  Am. 
cd.— W.]  *  s    »  • 
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pialntiffi,  who  were  machine  makers,  for  the  defendants,  whd  were  manafae-' 
lurers.  At  the  trial  before  Chambre  J.  at  Lancoiter,  it  was  proved  on  the 
part  of  the  plaintifis,  that  they  had  performed  the  work,  which  was  fixed  up 
ia  the  defendant's  house  at  Manchester,  'that  while  the  machines  were 
making  the  defendants  were  frequently  at  the  plaintiff's  shop,  and  objected  to 
different  parts  of  the  work,  in  consequence  of  which  alterations  were  made 
from  time  to  time  according  to  their  directions,  some  of  which  alterations 
were  rendered  necessary  for  want  of  a  sufficient  height  in  the  room  \^here 
the  machines  weref  fixed ;  and  after  they  were-  so  .fixed  thd  defendants  paid 
20^.  in  part.  In  the  progress  of  the  cause  it  appeared  that  the  agreement 
under  which  the  work  had  been  done  was  in  writing,  which  when  called  for 
was  produced  upon  unstamped  paper,  and  was  as  follows : 

'*  Joseph  and  Thos.  BedaU  order  of  Buxton  and  Campiiy  four  mules,  ii28 
**  spindles  each,  3  wheels,  16  inch  rollers,  and  one  16  inch,  13  tnch  spindles, 
*'  iron  top  roller,  a  sufilcient  number  of  change  pinions,  twist  wheels  irom  30 
^  to  42  teeth  advancing  two  each  time,  a  set  of  clearers  for  eaqh  whqel  lead- 
**  ed  and  covered.  The  wheels  are  to  be  complete  and  good, 5s.  Bd,  per 
**  spindle ;  payment  half  ready  money,  and  the  remainder  ia  three  months ;  a 
**  dozen  of  change  rollers  for  each  wheel  to  be  given  in.  Two  to  be  made  in 
^  six  weeks,  and  the  remaining  two  in  eight  weeks  from  this  time. 

'' Joseph  sjkd  Thos.  BedaU. 
*"  Manchester  fllthNon.lQOl.''     '.       . 

It  was  objected,  that  taking  this  agreement  to  be  an  driginal(a),  it  ought  to 
have  been  sti^iiped ;  and  Chamhre  J.  being  of,  that  opinion  nonsuited  the 
plaintiff.  A  rule  nisi  for  setting  aside  the  toonsiiit  having  been  obtained  on  a 
former  day,  on  the  ground  that  this  being  an  order  fo^/&  sale  of  goods  was 
excepted  out  of  (he  acts(&)  laying  a  stamp  duty  on  Agreements. 

Park  now  shewed  cause,  ana  insistea  that  a  stamp  was  necessary  in  this 
caeot  being,  no  more  than  an  agreement  for  work  and  labor  and  materials  to 
•be  done  and  found,  apd  not  for  the  sale  of  ^oods,  in  the  common  jxceptatioa 
of  the  phrase.  <  •    .  .       .   r 

Tappmgi  contra,'  contended  Aat  it  was  an  agreement  ^*for  or'  relating  to 
ike  saktif  goods  "'isk  the  words  of  the  exception  in  the  act :  it  was  like  an  or-  . 
der  by  letter  for  the  sending  of  goods  to  the  buyer,  in  which  case  according 
to  common  experience  it  was  not  necessary  that  the  goods  should  be  made  at 
the  time ;  otherwise  the  exception  which  was  introduced  for  the  encourage- 
ment of  trade  and  manufactures  would  in  most  instances  be  nuglitory,  as  it  ia 
weU  known  that  in  wholesale  dealings  such  orders  are  in  most  instances  sent 
before  the  goods  are  manufactured.  And  he'  referred  to  Curr^  v.  Edensort  3 
Term  Rep.  524,  where  a  collateral  agreement  in  writing  by  a  broker  to  iii- 
demnifv  his  principal  from  any  loss  on  the  re-sale  of  goods  was  holdeu  to  be 
valid,  thouga  unstamped,  being  a  contract  rehuiug  to  the  sale  of  goods.     . 

The  Court{c)i  however,  were  of  opinion  that  this  contract  did  not  come 
within  the  exception  of  the  act,  and  tnerefore  ought  to  be  stamped,  being  a 
contract  not  for  or  relating  to  the  sale^  but.  to  the  making  of  goods,  and  for 
work  and  labor  to  be  -done.  It  was  a  contract  in  fieri  ;  as  in  the  case  of 
Towers  Y.Osbomef  1  Sira.  506,  where  the  defendant  having  bespoke  a  cha- 
riot which  he  refined  to  take  when  it  was  miide,  it  was  objected  to  an  action 
hrouffht  to  recover  the  value  of  it,  that  the  case  was  within  the  statute  of 
firauds,  nothing  being  given  for  earnest,  nor  any  notia  in  writing ;  but  the 
Lord  Chief  Justice  rukd  it  not  to  be  within  the  statute,  which  related  only 


(m)  A  preyious  question  uose,  Whether  the  written  agreement  produced  were  an  origia- 
al  or  only  a  copy  f  bat  altimately  this  ohjeetioo  was  waived  upoft  the  diaeoMion  of  the  case 
iatbieeoart 

(k\  Vide  83  Gm,  a  o.  58.  a.  4.  and  sobseqiient  aeU  of  the  like  kind. 

{•)  Lofd  EUmkermgk  and  U  f2ajM|  J.  were  absent  this  day  on  the  specia]  oonunisnon  in 
ApTsy. 


166  €ASBS  IN  HILARY  TERM 

to  contracts  for  the  actual  sale  of  ^foods,  which  that  was  coQsidered  not  to  be, 
but  a  mere. executory  contract  for  work  to  be  done.  That  in  the  case  of  Cut' 
ry  V.  Edentar,  the  agreement  related  to  the  sale  of  goods  then  made. 

Rule  discharged. 


Byrne  and  Another  v.  Aguilar. 

3£Mt,306.    F€b.5,1803. 

When  liter  doe  notioe  of  render  of  the  prineipal,  the  plaintiff  itill  proceeds  againit  tbe^bail 
in  the  action  of  debt  npqp&.the  recognizance,  becaaw  no  ofier  was  made  by  them  to  pay 
the  costs  in  the  suit  against  them,  nor'  Sny  rale  obtained  by  them- to  stay  proceedingB  in 
the  aetioh  against  them  on  payment  of  costs ;  held  the  subsequent  pioceediogs  imffolar, 
being  contrary  to  the  rule  of  Court,  Trtn.  L  Ann'.,  which  says,  that  on  snch  notice  of  ren- 
der mil  fiarlkar  proceedings  against  the  bail  ^udl  eeaee.  ^ 

THE  defendant,  who  was  bail  in  the  original  action,  obtained  a  role  to 
shew  cause  why  the  proceedings  against  him  should  not  be  stayed  for  irreg- 
ularity, with  costs. 

On  the  17th  of  FebruaHft  after  verdict  obtained  by  the  plaintiffs  in  the  orig- 
inal action,  on  which  judgment  was  entered  in  faster  term,  they  sued  out  a 
latitat  against  the  defendant  on  his  recognizance  of  bail  returnable  the  first 
return  of  last  Easier  term.  On  the  13th  of  May^  Manley,  the  principal,  sar- 
lendered  himself  in  discharge  of  his  bail,  (being  the  8th  day  after  the  return 
of  the  writ) ;  and  on  the  same  day,  a  notice  of  such  render  was;8erved  on  the 
plaintiff's  attorney,  and  a  camnUttitur  entered  in  the  marshal'e  book ;  and  on 
the  Idth  of  May,  an  affidavit  of  such  service  was  lodged  with  the  clerk  of 
the  rules,  and  the  marshal's  certificate  of  render  delivered  to  the  filacer  to 
enter  an  exonertiur  on  the  bail  piece.  Notwithstanding  which,  the  present 
defendant,  one  of  the'baiU  was  ser,ved  with  «  declaration  on  the  26th  of  Ji^, 
and  notice  to  plead  given  within  the  four  first  days  of  last  Mu^haelmas  term. 
Upon  which  notice  was  given  that  the  Court  would  be  moved,  which  was 
accordingly  done  last  term,  when  this  rule  was  granted.  Manley^  the  prin- 
cipal, was  not  charged  in  execution  in  Trinity  term  last,  because  the  attorney 
for  the  plaintifis  conceived  (as  he  stated  in  his  affidavit)  that  it  would  have 
prevented  the  plaintiffs  from  jiroceeding  in  this  action(a) :  but  it  was  their 
,  intention  to  have  chfirged  Manley  in  execution  if  the  defendant  after  the  ren- 
der had  applied  to  the  Court  or  a  Judge  to  stay  proceedings  in  this  caase 
against  the  bail  on  payment  of  costs  in  the  action  against  the  bail ;  which 
was  sworn  to  be  the  geneftil  practice  in  such  cases.  And  the  question  was. 
Whether  the  plaintiffs  were  entitled  to  proceed  in  this  action  for  want  of  such 
.application  on  the,  part  of  the  bail  ?    . 

Littledale-  shewed  cause  against  the  rule,  and  relied  on  the  practice  as 
.  above  stated^  and  said^  that  by  the  defendant's  not  having  applied  to  stay  pro- 
ceedings till  Michaelmas  term  last,  which  he  could  only  have  entitled  himself 
to  on  payment  of  costs,  the  plaintifis  had  lost  the  opportunity  of  charging  the 
principal  in  execution  in  Trinity  term.  And  he  cit6d  Pertigal  v.  Mellish^  5 
Term  Rep.  363,  Meadawscroft  v.  Sutton^  1  Bos.  &  Pull.  61,  Fisher  v.  Brans- 
combe^  7  Term  Rep.  3&5,  and  Abbott  v.  Rawley,  3  Bos.  &  Pull.  13,  in  which 
latter  case  the  objection  was  expressly  taken  to  making  the  i^le  absolute  for 
staying  proceedinga  against  the  bail,  unless  upon  the  terms  of  paying  the  costs 
of  the  action  against  them  as  well  as  ot  this  action  against  the  principal ; 
which  wns  accordingly  ordered. '  He  also. observed,  that  before  the  rule  of 
Court  in  2V»n.  1  Anne(i)  (whereby  it  was  ordered  that  if  bail  were  impleaded 
in  debt  upon  the  recognizance  they  should  have  eight  days  to  render  the  de^ 

(a)  Vide  £w0r*«  oaw,  Qto.  Baruee,  16. 
{b)  Vide  InsU.  Cler.  B.  R.  396. 
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fendant,  and  that  on  notice  thereof  all  further  proceedings  should  cease)  the 
plaintiff  was  entitled  to  his  costs  in  the  suit  against  the  bail,  though  it  was 
otherwise  as  to  the  costs  of  a  scire  facias  before  the  stat.  8  dc  9  W.  3 ;  and 
that  rule,  which  was  made  to  give  an  indulgence  to  the  bail,  could  not  take 
away  die  costs  which  were  given  by  statute  :  the  defendant,  therefore,  could 
only  avail  himself  of  the  indulgence  given  by  the  rule  of  Court,  on  the  condi- 
tion of  paying  the  cQSts  which  had  legally  acc^ed. 

Wigtey^  contra,  said  that  this  was  an  attempt  to  fix  the  bail  with  the  whole 
debt,  because  th^  costs  of  the  action  on  the  recognizance  were  not  paid^  not 
having  been  demanded :  and  although  they  had  complied  with' the  rule  apd 
practice  of  the  Court  in  having  rendered  the  jptincipal  in  due  time,  and  given 
the  proper  notice,  in  which  case  the  rule  of  Trin.  1  Ann.  expressly  declares^ 
that  "  all  further  proceedings  against  th^  bail  shaU  ceate.*^  Even  before  the 
rule  of  Trin.  1  Ann.  ^he  Court  in  one  case,  Anon.  Hil.  11  W.  3.  1  Ssik. 
101,  where  proceedings  were  stayed  on  the  i^pplication  of  the  bail  in  debt  on 
the  recognissance,  olily  allowed  costs,  because  there  had  been  pleadings  in 
the  cause  before  suca  application :  but  since  the  rule,  all  subsequent  pro* 
ceedings,  .after  a  render  in  due  time  and  n6tice,  ar^  made  irregular  and  void 
without  the  necessity  of  a^plyin^  to  stay  them.  If  then  the  plaintifls  be 
entitled  to  costs  up  to  the  time  when  the  render  was  made  and  ndtjce  given, 
they  must  be  obtained  by  some  other  mode  of  redr^ess  or  application  to  the 
Court,  and  not  by  prOceedinfi^  in  the  action  against  the  bail.  In  Abbott  v. 
Lawley,  3  Bos.  &  ruU.  13,  ^e  application  was  to  stay  proceedings  on  pay- 
ment of  the  debt  as  well  as  the  costs ;  bat  here  the  render  was  in  time  to 
discharge  the  bail  from  their  liability  40  the  debt. 

Lord  ELLENBcraouoH,  C»  J.  If  a  plaintiff  proceed  aAer  due  notice  of  the 
render,  he  does  it  at  his  peril,  the  rule  b£  Court  having  declared  that  on  suck 
conditions  all  further  proceedings  shall  cease.  - 

Per  Curiam^  Rule  absolute  without  costs. 


Imlaj  t;.  EUefsen. 

3  EMt,  909.     Feb.  5,  1803. 


One  who  wss  ditehsfeed  oat  of  ousiody  npnn'  an  trrett  in  a  former  aeticMi,  for  cielaalt  of 
tbe  plaintiff  in  not  (feclaring  againtt  him  in  time,  cannot  be  holden  to  special  bail  under 
a  second  writ  fbr  the  skime  cause  of  action  in  substance ;  the  first  affidavit  to  hold  to  bail 
being  adapted  to  |^  demand  in  trover  for  soods,'  and  the  second  for  money  had  and  ivoeiv^ 
ed,  Qpon  a  anpiMsition  that  the  goods  had  been  sold  by  tbe  defendant  for  the  plaintiff,  aod 
tbe  money  received  to  his  use. 

A  Rule  was  obtained  in  the  last  term  calling  oti  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  custody  on  filing  cotnmon 
bail.  This  was  grounded  upon  an  affidavit  of  the  defendant  and  two  other 
persons,  stating  that  the  defendant,  on  the  17th  of  May  last,  was  arrested  in 
London  at  the  suit  of  the  plaintiff  for  3000Z.  upon  a  writ  returnable  the  fourth 
return  of  Easter  term,  ana  was  holden  to  bail  upon  a  certain  affidavit  to  hold 
to  bail,  (referred  to  and  set  out  in  the  present  affidavit,  which,  together  with 
the  proceeding  thereon  in  this  court,  will  be  found  in  the  report  of  the  case, 
ante,  2  vol.  453) ;  whereupon  he  obtained  a  rule  nisi  for  his  discharge  on 
filing  common  bail,  which,  rule  was  discharged  in  Trinity  term  last.  That 
afterwards  the  plaintiff  Laving  neglected  to  declare  against  the  defendant 
within  two  terms,  the  latter  obtained  his  discharge  on  the  10th  of  July  fast, 
on  filing  common  bail ;  and  two  days  afterwards  was  arrested  again  at  the 
suit  of  die  plaintiff  for  2000Z.  upon  another  affidavit,  dated  the  10th  of  July, 
made  by  Bobert  Cowie^  the  same  person  as  before,  who  thereiifi  as  one  of  the 
trustees  of  the  estate  of  Imlay  the  plaintiff  under  an  assignment  for  the  bene- 
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fit  of  creditors,  sWore,  tbat  tbe  defendant  was  justly  indebted  to  the  plaintiff 
in  2000/.  and  upwards  for  money  bad  and  received  by  bim  to  the  use  of  the 
plaintiff  by  virtue  of  which  the  defendant  is  ndw  in  custody.  The  affidavit 
then  proceeded  to  state  in  express  terms,  .that  the  arrest  under  the  second 
writ  .was  for  the  same  cause  of  action  as  the  formeri  and  was  founded  upon  a 
supposition  that  the  defendant  had  received  the  mpney  for  the  silver  ban 
sworn  in  the  former  affidavit  to  hold  to  bail  to  have  been  delivered  to  him  by 
the  plaintiff  for  the  purpose  of  being  conveyed  to^one  £.  B,  at  Goitenburgk 
in  Sweden.  The  defetadant  then  proceeded  to'negative  in  fiirect  terms  that 
^any  stiver  whatever  had  been  put  on  board  his  ship  to  his  knowledge  or  be- 
lief;  and  that  if  any  had  been  so  put  on  board  it  must  have  been  clandestine- 
ly between  the  plaintiff  and  the  mate  of  the  ship,  without  fhe  defendant's 
privity  I  And  he  also  denied  having  ever  signed  or  delivered  any  acknowl- 
edgment for  any  silver  to  the  plaintiff  or  any  other  person.  .And  further,  he 
denied  having  ever  disposed  of  any  such  silver,  or  received  the  produce  of 
the  'Same  or  any  part  thereof,  together  with  .various  other  matter  connected 
with  the  merits  of  the  case.  '  In  answer  to  this,  affidavits  were  read  of  the 
plaintiff  and  H.  Cowie^  expressly  contnidicting  the  affidavit  of  the  defendant 
upon  the  merits,  and  swearing  expressly  to  his  having  received  the  silver 
bars  in  the  noanner  described  in  the  former  report,  and  toliis  having  signed 
a  receipt  for  the  same^  which  receipt  was  inclosed  in  a  letter  to  be  sent  tp  £. 
B.  of  Gottenhurgkt  and  incautiously  committed  to  the.  defendant's  caie  to  be 
by  him  delivered,  which  he  had  not  done.  But  not  denying  that  the  present 
action  was  brought  for  the  value  of  the  same  silver.;  And  concluding,  that  if 
ihe  defendant  were  permitted  to  go*  at  large  he  would  withdraw  himself  out 
of  the  jurisdiction  or  the  Court,  and  the  plaintiff  would  lose  his  debt 
.  Gartow  and  Walton  ahewed  cause,  contending  that  the  second  arrest  and 
holding  to  bail  was  good,  the  first  action  having  been  discontinued ;  and  cited 
WhaUey  v.  Tdartin,  Qto.  Barnes,  62,  Keeling  v.  EUioit,  lb.  399;  TurtoH  v. 
Hayesy  1  Stra.  439,  Bates  v.  Barry,  2  IV^its.  381,  and  JDe  la  Caur  v.  Bead^ 
2  H^  Blac.  278,  which  latter  was  a  stronger  case  than  the  present ;  for  there 
the  defendant  was  holden  to  bail  in  an  action  on  a  judgment,  after  having 
been  discharged  on  a  common  appearance  in  the  originid  acdon  by  >the  act 
of  the  plainti^*  in  declaring^  against  him  in  a  different  form  of  action  from 
that  mentioned  in  the  first  writ  and  the  affidavit  thereon  to  hold  to  bail 
And  in  Olmha  v.  ^Many,'  2  9tra.  1216,  wh^re  the  bail  put  in  to  the  first 
action  wete  perjured,  and  shewn  to  be  worth  nothing,  the  Court  permitted 
tbe  pbuntiff  to  hold  the  defendant  to  bail  a  second  time  for  the  same  cause 
of  action,  eyeti  before  he  had  discontinued  the  first  action,  which  however 
waff  done  afterwards.  A  fortiori  they  insisted  that  the  Court  would  not  re- 
lieve thp  defendant  in  this  case  where  he  himself  appeared  to  be  forsworn* 
They  alsbxontended  thai  this  was  a  different  cause  6f  action  from  the  first; 
the  one  bavfng  been  brought  for  the  silver  itself  in  specie,. the  otfa&r  for  money 
had  and  received,  upon  a  supposition  that  be  had  sold  it  as  the  agent  of  the 
plaintiff,  and  receiv^  the  value.  Add  concluded,  that  unless  the  defendant, 
who  was  a  foreigner,  was  detained  in  custody  the  plMntiff  ^nrould  Jose  his 
debt  ^       .       ^  ^ 

.  Eritdnoy  contra,  said  that  the  conduct  of  the  plaintiff  appeared  to  be  vexa- 
tious and  oppressive  in  holding  the.  defendant  \o  bail  in  tnis  second  acljon, 
for  that  whica  plainly  appeared  to  ^  the  same  cause  of  action  for  which  he 
had  been,  arrested ^and  oetained  in  custody  before ;  and  from  which  custodv 
he  had  been  liberated  on  account, of  the  wilful. laches  ef  the  plaintiff  himself 
in  not  declaring  against  him  in  time,  in  which  case  all  the  booics  of  practice(a) 
agreed  that  a  defendant  ci)uld  not  be  holden  to  b%il  in  the  second  action. 
That  supposing  the  fact  of  the  defendant's  having  scrfd  die  silver  imd  received 

(a)  Vide  1  TmM.  85.  and  Cfompt  Pnct 
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the  money  were  tniet  the  phintiff  might  as  well  hare  recoyered  in  the  first 
action  of  trover ;  and  no  good  reason  could  be  assigned  why  he  shoald  have 
brought  this  action. 

Lord  Ellsnborough,  C.  J.  This  action  appears  plainly  enough  to  be 
founded  on  the  same  cause  of  action  as  the  former,  though  in  a  different  form, 
and  might  by  proper  ayennents  have  been  shewn  to  be  the  same,  if  there  had 
been  a  recovery  in  the  former  action.  It  is  likely  enough,  that  if  the  defen* 
dant,  being  a  ipreignet  and  not  residing  m  this  couniry,  be  discharged  on 
filing  common  bail,  the  plaintiff  wilMose  his  debt  j  but  that  ought  not  to  warp 
our  judgment  in  applying  the  law  to  the  facts  disclosed  to  us.  There -are 
many  cases  in  the  books  where  a  plaintiff  has  been  suffered  to  hold  a  defi^- 
dant  to  bail  a  second  time  for  the  same  eaqse  of  action,  as  where  he  has  er- 
roneously commenced  his  ectibn,  or  mistaken  his  i^medy,  and  has  discontin- 
ued it  in  due  time,  without  oppression  or  laches.  Bat  here  the  full  time 
elapsed  which  the  law  allows  for  his  detaining  the  defendant  in  custody  upon 
the  first  arrest,  and  after  his  discharge  he  arrested  him  a  second  time^  and  re- 
quires the  Court  to  aid  the  former  defect  in  his  proceedings  or  proof  by  con- 
tinuing the  defendant  in  custody  for  a  further  period  for  the  same  cause  of 
action^  which  onist  be  sustained  by  the  sfime  proof,  and  even  something  more 
than  would  have  jBufficed  in  the  former  action*  It  is  harsh  enough  to  deprive 
men  of  their  liberty  as  a  security  Jfor  debt  in  the  first  instance ;  but  after 
having  continued  the  defendant  in  custody  until  the  plaintiff  lost  the  benefit 
of  it  by  his  own  default,  I  should  require  a  very  strong  case  to  iiiduQe  ipne  to 
consent  to  a  fur(her  imprisonment.  ' 

GaosK,  J.  declared  himself  of  the  same  opinion. 

liAWRBNCB,  J.  observed  upon  the  case'  or  Olmim  v.  DeUrny,  that  the  bail 
procured  by  the  defendant  in  the  first  action,  being  forsworn  and  {frpved  to  be 
worth  nothing,  were  in  effect  no  bail,  and  the  plaintiff  had  ixoi  the  security 
which  by  law  he  was  entitled  to  have ;  and  (he  defendant  was  in  efiect  only 
holden  .to  bail  once,  which  was  in  the  second  action.  This  action  must  be 
considered  in  substance  to  b^  brought  for  the  same  cause  as  the  former :  and 
to  this  purpose  ihere.is  a  strong  ca$e  in  Strange  of  Taylor  v«  Wasieneys^ 
2  Stnb  1218,  where  the  defendant  after  having  be^n  an^ested  for  si  debt,  and 
detained  in  custody  till  he  was  superseded,  afterwards  gave  the  plaintiff  a  note 
for  part  of  the  debt,  on  which  a  new  action  was  brought,  and  he  was  holdei^ 
to  bail';  but  the  Court,  discharged  him  on  common  hail,  saying  it  was  but  a 
further  security,  aild  did  not  extinguish  the  former  cause  of  action.  How- 
ever ill  the  defendant  may  have  behaved,  we  are  not  tot  punish  him  by  con- 
fining him  in  prison  upon  a, second  arrest  for  the  same  cause  as  before. 

Lb  Blanc,  J.  The  rule  would  be  nugatory  that  a  party  should  not  be  hol- 
den to  bail  a  second  time  for  the  same  cause  of  action,  if  after  a  first  arrest 
on  which  the  defendant  wad  detained  in  custody  as  long  as  the  rules  of  law 
would  admit,  and  from  whence  he  was  discharged  en  account  of  the  delay  of 
the  plaintiff  in  not  declaring^  against  him  in  time,  the  defendant  should,  be 
SLgain  liable  to  suffer,  by  being  holden  to  bail  again  in  a  second  action  for  the 
same  cause. 

Rule  absolute.(l) 

(1)  [See  aoe.  4  Teates,  906b    Panunt  v.  (ktuiiir^  2  Osl.  330.-*W.] 
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Page  V.  Whiple.\    . 

.     ^  3  Koft,  314.    Feb.  5,  lti03. 

No  fiction  Will  lie  for  not  preventing  but  permiUing  and  offering  the  phintiff  to  be  mn^sled, 
after  payment  of  debt  and  costa  owing  to  the  defendant,  inon  a  writ  aued  oot  befoie  eoch 
pay  aaent.    Malice  is  the  giat  of  all  aptiona  for  injariea  of  mat  natofs. 

,  IN  an  actit)n  on  the  case,  the  first  count  of  the  declaration  stated,  that  the 
pktintiff,  before  the  committing  of  the  grievance  after-mentioned,  was  indebt- 
ed to  the  defendant  in  43Z;  \6s,  6d.  by  reason  of  the  several  promises  ia 
the  writ  next  after  mentioned;  and  being  so  indebted,  the  defendant,  for 
the  recovery,  of  the  said  sum;  on  the  25th  of  June,  1801,  blit  without  the 
knowledge  of  the  plaintiff,  sued  out  of  B,  JR.  against  the  plaintiff  a  writ  of 
alias  capias  ;  that  the  plaintiff,  after  the  suing  forth  of  the  said  writf  and 
before  he  bad  any  notice  or  knowledge  of  the  suing  out  of  the  same,  and 
before  the  return  thereof,  and  before  the  arrest  of  the  plaintiff  by  virtue  of  the 
s^me,Tiz.  on  the  8th  of  July ,  1801,  «t,  &c.  paid  to  the  defemofnt  the  said 
sum  of  432.  155. '6(2.  so  due  to  him  as  aforesaid ;  yet  that  the  defendant,  con- 
triving and  maliciously  intending  to  injure  and  prejudice  the  plaintiff,  and  to 
put  him  to  great  expence,  and  otherwise  to  harrass  and  aggrieve  him,  after- 
wards, and  after  the  defendant  had  been  and  was  so  as  aforesaid  paid  and  sat- 
isfied the  said  sum  of  43Z.  I5s.  6d.  for  the  recovery  whereof  he  sued  and 
prosecuted  the  said  writ  ajg^ainst  the  plaintiff,  to  wit,  on  the  11  of  July,  1801, 
at,  iix,.  wrongfully i  unjustly y  and  nudidously^'ani  notwithstanding  such  pay- 
ment and  dischargie  df  the  said  432.  15f.  6d.  for  the  recovery  whereof, 'Ax. 
caused  and  procured  the  plaintiff  to  .3e  arrested  by  virtue  of  the  said  writ  pf 
alias  capias,  and  under  colour  and  pretence  of  the  samq,  and  of  the  afore- 
said cause  of  action  therein  specified  :  and  to  be  kept  and  detained^  in  cus- 
tody by'  virtue  of  the  said  writ  for  twp  days,  and  until  the  plaintiffi  with  liis 
surety,  was  obliged  to  give  a  bail-bond  to  tne  sheriff  for  his  appearance  at  the 
return  of  the  said  writ,  kc.  and  plaintiff  was  obliged  to  lay  oot  42.  4f.  in  ob- 
taining his  dischar&fe  from  such  arrest  and  imprisonment  The  second  count 
was  in  su^stahce  the  same,  nnlv  alleging  further,  that  by  reason  of  the  pay- 
ment of  the  debt  to  the  defendant  he  oughf  to  have  directed  the  sheriff,  to 
whom  he  had  so  delivered  the  said  Vrit  for  execution,  not  to  arrest  or  take 
the  said  plaintij^  under  and  by  virtue  of  the  same  :  yet  the  defendant,  well 
knowing  the  premises,  but  contriving  to  injure  and  prejudice  the  plaintifi^  and 
put  him  to  expence,  and  otherwise  to  harrass  and  aggrieve  hitn,  did  not  direct 
the  said  sheriff,  Zee.  not  to  arrest  and  take  the  plaintiff,  but  wholly  9ie^2ec/e(2  so 
to  do ;  whereby,  Sec.  The  third  count  varied  from  the  others  by  stating  that 
after  the  delivery  of  the  writ  to  the  sheriff,  and  before  the  arrest  of  the  plain- 
tiff, &c.  he  <  the  plaintiff  fuUy  satisfied  and  discharged  the  said  cause  of  action 
in  the  said  writ  specified  hy  paying  to  the  plaintiff,  with  his  assent,  iSl,  \5s. 
6(2.  m  /tt22  satisfaction  and  discharge  of  the  damages  he  had  sustained  by 
reason  of  the  non-performance  of  the  several  promises  and  undertakings  in 
the  said  writ  mentioned,  as  also  12.  I65.  for  and  towards  and  in  satirfactioni  of 
the  costs  and  charge^  by  hin^  sustained  in  the  prosecution  of. the  said  writ; 
by  reason  whereof  it  became  and  was  the  duty  of  the  defendant  to  preventf 
and  he  the  defendant  ought  tqhave  prevented  the  plaintiff  from  being  arres- 
ted, &c. :  yet  the  defendant  well  knowing  the  premises,  but  contriving  to 
injure  and  prejudice  the  plaintiff,  and  put  him  to  great  expence,  and  ower- 
wise  to  aggrieve  him,  did  not  in  any  manner  prevent  the  plaintiff  from  being 
arrested,  &c.  but  suffered  and  permitted  him  to  be  arrested,  &c 
After  verdict  for  the  plaintiff,  with  52.  damages  on  the  third  count, 
Wilson  moved  in  the  last  term  to  arrest  the  judgment  on  the  insuffiaiency 
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of  that  count,  in  not  alleging  malice  in  the  defendant  as  in  the  first  county 
which  was  negatived  in  eridence  at  the  trial :  and  he  cited  Sekeibei  v.  Fair* 
6€un(a),  as  in  point,  that  no  such  action  will  lie  for  a  mere  nonfeazance,  bat 
only  on  malice  alleged  and  proved. 

SeUon^  Serjt.  and  Besf ,  in  shewing  cause  now,  endeavoured  to  distinguish 
this  case  from  that,  by  observing,  that  there  the  writ  was  sued  out  before  the 
debt  was  paid,  and  the  plaintiff  did  not  allege  payment  of  the  eotU  as  well  as 
the  debt,  without  which  there  was  no  obligation  on  the  defendant  to  counter- 
mand the  arrest.  And  Heathy  J.  particularly  observed,  that  at  all  events  tlm 
party  was  not  bound  in  that  case  to  stop  the  action  until  the  costs  were  ten* 
dered.  And  Lord  G.  J.  Eyre  said,  there  was  no  consideration  for  any  duty 
to  attach  upon.  But  here  there  is  an  averment  that  the  debt  and  coots  were 
paid,  upon  which  it  became  the  duty  of  the  defendant  to  etop  the  elocution  of 
the  writ  as  his  peril. 

Lord  BLLBiiBoaovoH,  G.  J.  (stopping  Gibbt  and  WUtan  for  the  defendant). 
Taking  the  averment  that  IL  1&.  was  paid  to  the  defendant  **far  andtowarib 
and  in  satisfaction  of  the  costs"  most  favourably  for  the  plaintiff,  as  meaning 
that  it  was  taken  in  saiisfaction  of  the  costs ;  still  I  think  the  case  not  dis- 
tinguishable in  principle  from  that  of  Scheibel  v.  FairMM.  Is  it  the  duty  of 
a  plaintiff  to  run  after  his  writ,  which  has  properly  issued,  in  order  to  stop 
the  execution  of  it  ?  or  is  it  not  rather  the  concern  of  the  debtor,  when  he  sat* 
isfies  the  demand,  to  ask  for  a  countermand  of  the  writ,  or  an  order  for  his 
discharge  ?  Nothing  wilfitl  is  alleged  to  have  been  done  by  the  defendant, 
but  onlv  that  he  mffered  mid  permitted  the  plaintiff  to  be  arrested.  Nothing 
is  stated  to  shew  that  this  was  done  by  way  of  vexation  or  oppression,  but  a 
mere  nonfeazance.  The  question  is.  Whether  under  the  circumstances  stated 
t^  became  and  woe  the  dmiy  of  tke  defendant  to  prevent  ike  nrreet  f  I  'know 
of  no  authority  which  imposes  such  an  obligation.  The  defendant  might 
have  asked  for  a  countermand :  he  must  look  to  the  consequence,  if  the  writ 
were  properly  sued  out  at  the  time.  We  cannot  intend  that  any  thing  was 
done  vexatiously,  when  nothing  of  the  sort  is  alieged(l)  (2). 

Per  Curiam,  B^Ie  Absolute. 


Arden  t^.  Watkins. 

3Eut,317.    Feb.  7, 1803. 


Ob0  who  had  eoramitted  t  seeiet  act  of  banfcniptoy  piooaret  the  defendant  to  load  him  his 
■ooeplanee,  and  aa  a  seoarity  pledges  the  lease  of  hia  houae ;  and  having  drawn  the  bill 
payable  to  his  own  order,  indorses  it  to  the  plaintiff  for  a  valnable  consideration,  without 
notice  of  hia  bankruptcy ;  held  that  in  an  action  by  the  plaintiif  aa  indorsee  against  the  ao- 
eeptor,  the  hitter  eonld  not  defend  himself  on  the  groand  of  the  dtmwer*s  baokmploy  at 
the  time  of  f  och  indonement^  or  on  aoeoont  of  the  aaaigaeea  hav|pg  withdrawn  from  hiai 
the  lease  deposited  aa  a  seeonty  for  his  acceptanoe. 

THE  plaintiff  declared  as  indorsee  of  a  bill  of  exchanp  against  the  defend- 
ant as  acceptor ;  which  bill  was  stated  to  bear  date  the  4th  of  December  1801i 
and  to  be  orawn  by  one  Lewis  Jonest  for  one  hundred  pounds,  payable  sis 
weeks  after  date  to  his  own  order,  and  to  be  directed  to  and  accepted  by  the 
defendant :  and  that  Jones  afterwards  indorsed  it  to  the  plaintiff.  There  were 
also  the  common  counts.  To  all  which  the  general  issue  was  pleaded.  And 
at  the  trial,  at  the  Sittings  at  Westminster^  a  verdict  was  taken  hy  consent 

(«)  1  Bos.  St  Pnll.  388,  where' all  the  prior  oaaes  are  collected ;  to  which  may  be  added 
QHmm  V.  a^ert,  2  Boa.  &  Pnll.  129. 

(1)  Vide  VaU  v.  Lswis  and  Livingston^  4  Johna.  Rep.  460. 

(2)  [See  also,  the  cases  of  Leiou  v.  Morris,  4  Tyrw.  907.  914.  Sexan  v.  Browne^  6  Ad. 
SlE.  652.    Heywood  v.  ColUnge,  9  Ad.  &  £.  2e8.-W.] 
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for  the  plaiotiff,  sabject  to  the  award  of  a  gentleman  ^i  the  bar ;  who  after 
hearing  the  cause  made  an  award  in  favour  of  the  plaintiff,  that  the  defend- 
ant  should  pay  him  the  amount  of  the  bill  and  costs :  and  in  hia  award  also 
stated  the  following  facts,  in  order  that  the  opinion  of  the  Court  on  the  ques- 
tion of  law  might  be  taken  by  the  defendant,  if  he  thought  proper. 

Lemu  Jcnu^  on  the  4th  of  December  1801,  drew  the  bill  of  exchange  in  the 
pleadings  mentioned  on  the  defendant,  who  accepted  the  same  for  the  accom- 
modation of  Lewii  Jones*  On  the  same  day,  Lewu  Joneiy  to  whose  order 
the  bill  was  payable,  indorsed  the  same  to  the  plaintiff  for  the  full  yalue  there- 
of paid  to  him  by  the  plaintiff.  Lewis  Jones^  being  a  tradert  committed  an 
act  of  bankruptcy  on  the  5th  of  October  1801,  and  a  commission  of  bankrupt 
was  found  against  him  on  the  31st  of  December^  whereupon  he  was  declared 
a  bankrupt,  and  bis  estate  and  efiects  assigned  by  the  commissioneri  to  as- 
signees. The  defendant  was  not  indebted  to  Lewis  Jones  at  the  time  of  such 
acceptance,  but  he  lent  his  acceptance  to  Lewis  Jones  to  enable  him  to  raise 
money  thereon.  The  plaintiff,  when  he  advanced  the  money  to  Ijewris  Jones 
on  the  said  bill,  had  no  notice  of  the  said  act  of  banknmlcy,  nor  did  he  know 
that  Lewis  Jones  was  insolvent,  nor  had  he  any  knowledge  whatever  of  the 
said  transactions  between  Lewis  Jones  and  the  defendant.  The  assignees  of 
Lewis  Jones  have  made  no  claim  whatever  on  the  plaintiff  touching  the  prem- 
ises :  but  the  defendant  has  been  called  on  by.  the  said  assignees  to  deliver 
up  to  them  a  lease  of  a  house  in  Bamard'Street^  which,  at  the  time  of  the 
said  acceptance,  he  pledged  with  the  defendant  for  securing  the  payment  of 
1502.  and  interest  on  the  20th  of  January  then  next,  and  L^ois  Jones  under- 
took on  demand  to  execute  an  assignment  of  the  said  lease  by  way  of  mort- 
gage. This  lease  was  so  pledged  for  the  purpose  of  indemnifying  the  de* 
fendant  against  his  said  acceptance.  The  de&ndant  has  deiiverdl  up  the 
lease  accordingly. 

A  rule  having  been  obtained  calling  on  the  plaintiff  to  shew  cause  why  tbe 
award  should  not  be  set  aside  as  against  law, 

Erskine  and  Manley  shewed  cause.     If  Jones  the  trader,  being  indebted  to 
the  plaintiff,  had  undertaken  to  the  defendant  Watkins  that  if  he  would  give 
the  plaintiff  his  own  security  for  100/.  for  the  debt,  he,  Jones^  would  repay 
him :  and  the  defendant,  relying  on  Joneses  promise,  had  accordingly  given 
his  note ;  it  could  not  have  been  contended,  tnat  the  plaintiff  would  be  repel- 
led from  recovering  on  such  security,  beoiuse  Jones^  who  induced  the  defend- 
ant to  give  it,  was  a  bankrupt  at  the  time.    Then  the  circumstance  of  tbe 
bankrupt's  name  being  upon  the  bill  as  drawer  cannot  alter  the  case ;  for  the 
assignees,  who  must  stand  in  the  same  situation  as  the  bankrupt,  can  have 
no  claim  to  the  bill.    The  bankrupt  himself  had  no  claim  upon  the  defend- 
ant ;  and  having  given  no  consideration  for  his  acceptance,  it  was  nndtm 
pacium  as  between  them,  though  not  so  with  respect  to  third  persons,  to 
whom  the  bill  with  )he  acceptance  was  passed  for  a  bona  fide  consideration. 
If  the  assignees  had  brought  an  action  against  the  defendant  on  his  accept- 
ance, the  want  of  consideration  would  have  been  a  decisive  answer  to  the  * 
action.     If  they  had  brought  trover  for  the  bill  against  the  pUintiff,  the  an- 
swer would  have  been,  that  even  though  the  bankrupt's  indorsement  were 
void  and  could  pass  no  property  to  the  holder,  still  they  could  have  no  proper- 
ty in  the  bill.    For  as  oetween  the  drawer  and  acceptor,  the  former  was  a 
mere  trustee  for  the  latter  so  long  as  the  bill  remained  in  his  hands,  and  con- 
sequently no  property  in  it  could  pass  by  the  assignment.     Tbe  assignees, 
however,  could  not  deprive  the  plaintiff  of.  his  security  even  as  against  the 
bankrupt ;  for  though  the  latter  could  not  bind  his  property  at  the  time,  he  is 
certainly  liable  in  his  person.     Neither  could  the  bankrupt'  be  said  to  have 
ever  had  any  property  in  his  own  bill  and  endorsement :  for  in  his  own  hands 
they  were  worth  nothing,  and  only  became  properly  when  the  bill  vras  passed  to  • 
the  plaintiff.    But  whatever  doubt  there  might  have  been  between  the  plaintiff 
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mpi  the  ■ssignees,  that  cannot  aflfect  the  present  question  between  these  par- 
ties; for  the  assignees,  as  it  was  competent  for  them  to  do,  have  repudiated 
the  bill,  and  disclaim  the  transaction  altogether  :  and  if  they  do  not  choose 
to  interfere,  it  is  not  competent  to  any  other  person  to  set  up  their  title.  As 
in  La  Roche^  Bart.  ▼.  Wakeman^  Pake's  Ni.  Pri.  Cas.  140,  where  an  un- 
certificated bankrupt  having  been  permitted  by  his  assignees  to  trade  without 
infestation  on  his  own  account,  his  assignment  of  a  ship  of  which  he  was 
in  possession  was  holden  by  Lord  Kenyan  to  be  valid  as  against  all  the 
world  but  his  assignees,  and  subject  only  to  their  disaffirmance.  That 
was  a  stronger  case  than  the  present,  because  it  affected  existing  property ; 
whereas  here  the  bill  was  mere  waste  paper  as  between  the  bankrupt  or  his 
assignees  and  the  defendant.  If  it  be  urged  by  the  defendant,  that  in  case 
the  drawer  had  not  become  bankrupt  he  would  have  been  indemnified ;  but 
that  having  had  his  security  withdrawn  from  him  by  means  of  the  bankrupt- 
cy, his  situation  is  altered,  and  therefore  he  ought  not  now  to  be  liable,  hav- 
ing lost  the  consideration  for  which  he  gave  his  acceptance :  the  answer  is, 
that  however  true  that  might  be  as  between  him  and  the  bankrupt,  yet  this 
fceing  unknown  to  the  plaintiff  who  has  advanced  his  money  on  tne  defend- 
ant's credit,  which  the  latter  enabled  the  bankrupt  to  pledge  absolutely,  the 
plaintiff  ought  not  to  suffer  for  the  failure  of  a  condition  to  which  he  was  not 
fvivj  between  the  defendant  and  the  bankrupt.  Even  on  the  count  for 
money  paid,  the  plaintiff  is  entitled  to  say,  that  ne  has  laid  out  money  for  the 
defendant's  use ;  for  the  bill  was  drawn  by  the  bankrupt  and  accepted  by  the 
defendant,  by  rirtue  of  an  agreement  between  them  that  the  defendant  would 
enable  the  other  to  raiso  so  much  money  from  any  third  person  by  pledging 
his  the  defendant's  name  to  him  for  the  repayment. 

Gibbi  and  Xoioer,  contra.  Every  thing  which  a  bankrupt  possesses  at  the 
lime  of  his  bankruptcy  and  before  his  certificate,  passes  to  his  assignees,  ex- 
cept trust  property ;  which  this  was-  not ;  for  the  acceptance  was  not  given 
4br  the  benefit  of  the  acceptor,  but  of  the  bankrupt,  and  therefore  was  valu- 
able property  in  his  hands.  The  case  must  be  considered  the  same  as  if  the 
bankrupt  having  placed  money  of  his  own  estate  in  the  hands  of  the  defend- 
ant, had,  after  his  bankruptcy,  drawn  this  bill  upon  him  payable  to  his  own 
order,  which  the  defendant  had  accepted,  or  had  ordered  him  to  pay  it  over 
10  a  third  person.  The  money  so  placed  would  in  truth  have  been  the 
money  of  the  assignees,  and  the  defendant  would  not  have  been  warranted  in 
paying  it  away  to  the  order  of  the  bankrupt  A  bankrupt  after  his  bank- 
ruptcy may  indeed  make  himself  liable  in  his  own  person  as  drawer,  but  he 
cannot  charge  his  estate ;  and  this  is  an  attempt  to  charge  his  estate  in  the 
hands  of  the  defendant  The  objection  then  in  this  case  lies  to  the  title  of 
the  plaintiff,  which  is  derived  through  the  bankrupt's  indorsement  The  de- 
fimdant  is  an  acceptor  for  a  valuable  consideration,  namely,  the  lease  which 
was  deposited  with  him  by  the  bankrupt  as  a  security  for  his  acceptance. 
This  it  new  appears  was  me  property  of  the  assignees  at  the  time ;  and  they 
had  an  ontienat  least  either  to  have  adopted  the  bankrupt's  act  and  sued  up- 
on the  bill,  or  to  have  wididrawn  the  deposit  out  of  the  defendant's  hands. 
That  shews  that  there  was  a  property  in  the  bill  in  the  bankrupt  which 
passed  te  his  assignees :  if  so,  the  bankrupt  could  not  pass  it  away  to  a  third 
person  by  his  indorsement,  but  it  vested  by  hw  in  the  assignees  without  any 
particakr  assent  of  theirs :  and  property  so  vesting,  if  it  can  be  repudiated 
at  all,  most  at  least  be  so  by  some  express  act  declaratory  of  snch  an  intent 
The  aitaation  of  an  acceptor  in  such  cases  is  peculiarly  hard,  if  the  assignees 
may  withdraw  from  him  the  security  which  was  the  consideration  of  his 
aceeptance,  and  yet  leave  him  liable  on  the  bill.  But  admitting  that  such 
withdrawing  of  the  deposit  amounted  to  a  repudiation  of  the  bill  by  the 
assignees,  yet  that  having  taken  place  after  the  indorsement  by  the  bankrupt, 
could  not  by  relation  back  nuke  good  the  indorsement,  so  as  to  transfer  the 
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property  which  was  in  them  at  the  time ;  and  Lord  Kenytm  in  Pinkertan  r. 
Adtuns^  2  Esp.  Ni.  Pri.  611,  seems  to  have  considered  that  a  bankrupt  cooM 
not  transfer  the  property  in  a  bill  by  his  indorsement  made  after  his  bank- 
ruptcy ;  but  that  it  was  a  defence  under  the  general  issue,  as  the  defendant 
only  promised  to  pay  to  such  as  had  a  legal  title  to  the  bill.  [Lord  EUeti' 
borough.  The  bankrupt  there  had  a  property  in  the  bill  before  his  bank- 
ruptcy .•^lotoreicoe,  J*  That  case  only  decided  that  it  was  evidence  on  turn 
assumpsit  whether  the  bill  were  legally  indorsed  to  the  party  suing.] 

Lord  Ellbuborough,  G.  J.  As  doubts  are  stated  to  haTe  been  entertained 
on  the  question,  we  will  look  into  the  cases ;  but  at  present  I  cannot  impress 
on  my  mind  any  doubt  on  the  subject. 

LAWBENCBt  X.  (being  the  only  Judge  in  court  on  this  day)  delivered  the 
opinion  of  the  whole  Courts  who  heard  the  case  argued  on  a  former  day. 

This  came  on  upon  a  motion  to  set  aside  an  award  of  Mr.  Burroughs 
who  has  decided  in  favour  of  the  plaintiff,  the  indorsee  of  a  Mil  of  exchange 
drawn  by  one  Lewis  Jones  on  the  defendant,  and  accepted  by  him.  The 
arbitrator,  having  stated  the  facts  specially,  has  enabled  the  defendant  to  take 
the  opinion  of  the  Court,  whether  the  arbitrator  has  decided  rightly  on  the 
law  arisinff  from  those  facts ;  which  are  as  follows :  Lewis  Jones  being  a 
trader,  ana  having  committed  an  act  of  bankruptcy,  on  the  5th  of  October 
1801,  drew  the  bill  in  question  on  the  defendant,  who  accepted  it  for  his 
accommodation  to  enable  him  to  raise  money  on  it;  he  the  acceptor  not 
beinff  then  indebted  to  Jones  ;  who,  at  ihe  time  of  the  acceptance,  {dedged 
the  lease  of  a  house  in  Bemard^street  with  the  defendant,  undertaking  to 
execute  an  assignment  thereof  by  way  of  mortgage,  for  the  purpoee  of  in- 
demnifying the  defendant  against  his  acceptance.  Jones^  to  wnose  order  the 
bill  was  payable,  indorsed  it  the  same  day  it  was  accepted  to  the  plaintiff, 
who  paid  a  full  value  for  it,  and  had  no  knowledge  of  the  act  of  bantnruptcy, 
nor  of  Jmws^  insolvency,  nor  of  the  transactions  between  Jones  and  the  de- 
fendant. A  commission  having  issued  against  Jones  on  the  dlst  of  Decern* 
berf  the  assignees  under  that  commission  required  the  defendant  to  deliver  op 
the  lease  which  the  bankrupt  had  pledged,  which  he  accordingly  did.  For 
the  defendant  it  has  been  contended,  that  the  property  in  this  bill  passed  to 
bis  assignees,  who  take  whatever  property  he  may  have  that  is  not  trust 
property,  which  this  bill  is  alleged  not  to  have  been.  Thai  the  deposit  of 
the  lease  was  a  consideration  for  the  bill,  and  that  the  ironsaction  is  the  same, 
as  if  the  bankrupt  had  placed  in  the  defendant's  hands  1601.  of  the  money  of 
his  assignees,  on  his  undertaking  to  pay  that  money  to  his  (Joneses)  order ; 
and  as  such  order  could  give  no  authority  to  the  plaintiff  to  receive  the 
money  of  the  assignees,  he  cannot  recover.  With  this  reasoning  and  state- 
ment we  do  not  agree.  The  transaction  is  strictly  this :  Jones  the  bankrupt, 
liaving  no  money  in  the  defendant's  hands,  pocures  him  for  his  {Jones's) 
accommodation  to  accept  a  bill,  and  to  indemnify  him  against  that  acceptance 
deposits  in  his  hands  a  lease,  which  was  the  property  of  his  assignees  by 
relation  of  law.  As  between  Jones  and  the  defendant,  there  was  no  conside- 
ration which  would  enable  Jones  to  sue  the  defendant  on  the  biU :  it  was 
never  intended  that  ihe  defendant  should  be-liaUe  io  Jones;  bat  that  Jones 
should  raise  money  on  it  by  negotiating  the  bill :  and  the  lease  was  not 
deposited  with  the  defendant  to  be  by  him  disposed  cf  as  a  thing  for  which 
he  had  paid  by  bis  acceptance,  but  merely  as  an  indemnity  in  case  Jones 
should  not  repay  what  he  might  be  obliged  to  pay  in  consequence  of  his 
acceptance.  If  therefore  Jones  could  not  sue,  had  the  bill  remained  with 
him,  his  assignees  could  not.  If  there  were  no  means  of  making  this  bill 
available  in  their  hands  for  the  satisiaciion  of  the  demands  on  the  bankrupt, 
it  would  not  pqss  to  them  ;  and  it  is  upon  this  principle,  that  what  a  bank- 
rupt holds  as  a  trustee  will  not  pass.  To  make  this  like  the  case  pat  of 
depositing  the  assignees*  money  in  the  defendant's  hands,  and  then  giving 
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the  phintiff  an  order  to  receive  it,  the  engagement  of  the  defendant  should 
have  been  to  deliver  the  leoie  to  the  bankrupt's  order.  The  case  is  no  nxNre 
than  this :  the  defendant,  in  consideration  of  a  security  which  the  assignees 
of  the  bankrupt  could  make  void,  accepts  the  bill  in  question :  the  assignees 
do  avoid  the  security :  the  consequence  is,  that  it  becomes  an  accentance 
without  consideration ;  an  accepuince,  in  which,  as  the  bankrupt  could  not 
sue  on  it,  his  assignees  have  no  interest ;  and  the  defendant  cannot  resist  this 
demand  on  the  ground  that  the  plaintiff  has  no  title  ;  and  the  want  of  con- 
aideiation  furnishes  no  defence  to  one  who  has  advanced  money  on  the  credit 
of  the  acceptor.  We  therefore  think  that  the  arbitrator  has  judged  right,  and 
that  the  rule  must  be  discharged  (1).  Rule  discharged. 


Lake  and  another  v»  Ashwell  and  Others,  Assignees  of  Wallis^ 

a  Bankrupt. 

3  East,  326.    Feb.  8, 1803. 

A  aehedale  of  goods  referred  to  in  a  deed,  to  which  it  wu  annexed,  moflt  have  the  proper 
deed  atamp  Ar  ttat.  37  Geo.  3.  c.  90.  a.  7,  acoordin|[  to  the  nnmber  of  words  and  sheets^ 
■nd  not  aDeiefjr  the  single  aehedale  stamp  or2v.  6d.  imposed  by  the  Ist  section  of  the  act. 

IN  trespass  for  breaking  and  entering  the  house  of  the  plaintiffs,  and  talc* 
log  and  converting  the  goods  therein  to  the  defendants*  own  use,  which  was 
UM,  before  Hoikanth  B.  at  the  last  Chdnufard  assizes ;  upon  the  general 
issue  pleaded,  a  verdict  was  found  for  the  plaintifis  for  571/.  11*.  &.  (the 
value  of  the  goods  taken)  with  liberty  to  the  defendants  to  move  the  Court  to 
set  aside  the  verdict  and  enter  a  nonsuit,  upon  the  ground  of  an  objection  aris* 
ing  on  the  stamp  acts,  as  after  slated. 

The  house  in  question,  situated  at  CokheHer^  and  the  furniture  in  the 
same,  had  been  the  property  of  one  WtMis  a  trader,  who  was  considerably 
indebted  to  die  plaintifis,  linen-drapers  in  the  same  town,  and  having  been 
messed  by  them  for  some  security,  agreed  to  giYe  them  a  conveyance  of  the 
house,  valued  at  80(U.  and  a  bill  of  sale  of  the  furniture,  valued  at  &71L  llf. 
M.  which  were  accordingly  executed,  and  bore  date  on  the  23d  of  May,  1601. 
After  the  execution  of  these  securities,  which  were  prepared  by  a  person  of 
the  name  of  Struitj  who  for  some  time  before  had  acted  as  the  agent  of  Wal* 
BiitL  person  was  put  into  the  house  by  Sirutt,  and  it  was  afterwards  let  by 
him  to  a  tenant,  without  any  mention  made  of  the  jJaintifis'  names,  and  the 
receipt  for  the  rent  was  given  by  Sirutt  in  the  name  and  for  the  use  of  Wal* 
Itt,  and  Wallu^g  name  still  continued  on  the  narish  rates.  And  therefore  one 
of  the  Questions  intended  to  have  been  raised  in  argument  by  the  defendants 
was,  Whether  the  conveyance  and  bill  of  sale  were  not  fraudulent  and  void 
by  die  statute  21  Jac.  1.  But  upon  this  part  of  the  case,  no  opinion  was 
given  by  the  Court.  The  material  question  arose  on  the  bill  of  sale  of  the 
goods,  which  was  under  seal,  and  when  produced  at  the  trial,  had  an  invento- 
ry of  the  goods  annexed  to  it.  The  bill  of  sale  itself  had  the  proper  deed  stamp ; 
mit  the  inventory  consisting  of  four  sheets  of  paner  had  only  a  five  shillings 
stamp  affixed  on  the  first  of  the  four  sheets,  there  being  no  stamp  on  the  other 
three.  Whereupon  it  was  objected,  that  the  inventory,  annexed  and  referred 
to  in  the  bill  of  sale,  was  part  of  the  same  deed,  and  ought  to  have  had  a 
deed  stamp,  amounting  altogether  to  20f.  and  not  merely  a  &.  stamp  on  the 
first  sheet.  The  learned  Judge,  however,  suffered  the  cause  to  ^o  on,  but 
reserved  the  point ;  and  the  defendants  afterwards  established  their  right  to 
the  property  in  question,  (supposing  it  to  remain  in  Wallis)  under  a  coromis- 
sion  of  bankrupt  issued  against  him,  dated  in  January^  1802,  under  which 

(1)  Vide  WaiUu:€  v.  Hardaare,  1  Campb.  46, 47. 
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Ashwell  and  two  others  of  the  defendants  were  chosen  assignees.  A  rale 
having  been  accordingly  obtained  in  the  last  term  for  setting  aside  the  verdict 
and  entering  a  nonsuit, 

Espinane  now  shewed  cause,  and  contended  that  &s.  was  the  proper  stamp 
for  the  schedule,  viz.  2f.  %d.  by  the  stat.  37  Greo.  9.  c.  90.  s.  1,  and  as  much 
more  by  a  former  act.  The  words  of  the  respective  acts  are,  for  "  any  in- 
*'  ventory  or  catalogue  of  any  furniture,  goods,  or  effects,  made  with  refer* 
"  ence  to  any  agreement,  or  for  the  security  of  any  person,  not  hereby  other- 
"  wise  charged,  the  sum  of  two  shillings  and  sixpence.'*  That  the  schedule 
was  one  entire  thing ;  though  transcribed  on  several  sheets  of  paper,  it  still 
formed  but  one  schedule,  for  which  the  stamp  was  imposed.  It  was  no  objec- 
tion that  being  referred  to  in  and  annexed  to  the  deed,  it  must  be  taken  to 
be  part  of  it,  and  should  have  had  the  deed  stamp  on  each  sheet ;  for  it  was 
referred  to  as  a  distinct  instrument,  under  the  appropriate  name  of  a  schedule, 
and  the  clause  in  question  seems  worded  so  as  to  meet  the  objection.  But  if 
It  were  taken  to  be  part  of  the  deed,  then  it  seems  by  the  exception  in  the 
clause,  "  not  hereby  oiheneise  charged,**  as  if  no  additional  stamp  were  neces- 
sary ;  for  here  a  stamp  duty  was  otherwise  charged,  namely,  on  the  deed, 
which  had  the  proper  deed  stamp. 

Marryat,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  The  meaning  of  the  clause  in  the  act  of  par- 
liament was,  that  if  any  schedule  or  inventory  of  goods  were  not  attached  to 
or  making  part  of  any  thing  else  which  required  a  different  stamp,  it  should 
have  the  stamp  of  2s.  6d,  thereby  imposed ;  but  that  if  the  schedule  were 
annexed  to  and  formed  part  of  any  other  instrument  which  required  a  specific 
stamp,  it  must  have  the  proper  stamp  required  for  that  instrument  of  which 
it  is  a  part  And  if  this  were  not  so,  the  revenue  would  be  liable  to  great 
evasion  ;  for  then  an  instrument,  requiring  a  certain  stamp  ia  proportion  to 
the  number  of  words,  would  only  contain  a  few  words  of  reference  to  a 
schedule,  by  which  every  thing  would  be  conveyed  for  a  trifling  stamp  in 
fraud  of  the  revenue.  .  The  7th  section  of  the  act  referred  to  expressly  pro- 
vides against  this  practice ;  for  it  says,  **  that  the  number  of  stamps  reonired 
^*  to  be  put  on  every  sheet  of  paper,  &c.  on  which  any  indenture,  occ.  or 
^  other  deed  hereby  charged  with  the  dutv  of  3if.  kc.  thnl\  be  written,  shall 
^  be  calculated  according  to  the  number  of  common  law  sheets,  each  contain* 
"  ing  72  words,  of  which  such  indenture,  Ax.  or  other  deed  or  agreement, 
"  together  with  every  schedule  or  instrument  annexed  unto,  &c«  the  same,  shall 
'*  consist  in  manner  following,"  &c.  It  then  proceeds  to  apportion  the  stamp 
according  to  the  number  of  words  and  sheets  of  which  any  deed,  &c.  together 
faith  such  schedule  shall  consist.  This  fully  explains  the  meaning  of  the 
other  clause. 

Lawbsncx  and  Lb  Blanc,  Justices  (a),  assented. 

On  the  ground,  therefore,  that  the  stamp  used  was  improper,  the  Court 
made  the 

Sule  absolute  to  enter  a  nonsuit 

"*" ■'■■         '    •  .    I-.  ■  ,  II  . . 

(«)  CrroM,  J  was  absent  fiom  indisposition* 
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Holmes  t^.  Wainwright)  One,  &c. 

3  East,  399.    Feb.  8, 1803. 

Wbefe  the  CMuae  of  tetion  rabstantially  arises  in  another  coonty  in  which  the  Tenoe  ia  laid 
by  the  plaintiff^  and  the  convenience  and  justice  of  the  case  require  the  trial  to  he  had  there, 
where  all  the  witnesses  reside,  at  a  great  distance  from  the  countjr  where  the  venae  is  laid« 
the  Conrtf  on  the  application  of  the  defendant,  will  chan£;e  the  venue,  on  his  agreeing  to 
admit  a  particular  fact,  which  in  point  ol  form  exists  in  tne  original  county. 

ERSKINE  obtained  a  rule  for  changing  the  venue  from  homdum  to  Ywk^ 
Mre  in  an  action  for  maliciously  suing  out  a  commission  of  bankrupt  against 
the  plaintiff,  upon  an  affidavit  that  all  the  witnesses  lived  in  YoribAtre,  and 
that  great  expence  and  inconvenience  would  be  incurred  in  bringing  them  up. 

Gibti  shewed  for  cause,  thai  the  affidavit  on  which  the  commission  waa 
sued  out  was  made  in  L&ndan^  which  entitled  the  plaintiff  to  lay  the  venue 
there.  And  by  the  rules  of  the  Court  the  defendant  cannot  change  the  venue, 
except  upon  an  affidavit  that  the  cause  of  action  arose  altogether  in  the  other 
county  to  which  it  is  prayed  to  refer  the  triaL 

Erskme  agreed  to  admit  that  fact  on  the  part  of  the  defendant. 

Lord  ELLSNBoaouGH,  C.  J.  If  the  inconvenience  of  trying  the  cause  in 
the  one  or  the  other  county  were  balanced  in  any  deme,  we  should  not  in* 
terfere  with  the  acknowledged  general  right  of  the  plaintiff  to  try  his  cause 
where  any  part  of  the  cause  of  action  arose ;  but  as  the  defendant  is  willing 
to  admit  the  only  fact  which  exists  within  the  venue  now  laid,  all  the  conven- 
ience and  justice  of  the  case  preponderates  in  favour  of  the  application.  If 
the  place  where  the  witnesses  live  were  nearer,  so  as  not  to  weigh  so  much 
in  point  of  convenience  against  trying  the  cause  in  London^  it  might  be  a 
reason  for  our  not  interfering ;  but  here  all  the  witnesses  live  at  a  great  dis- 
tance, and  the  expence  of  bringing  them  up  must  be  very  great,  and  there  is 
no  convenience  balancing  on  the  other  side.  The  Courts  were  formerly  very 
strict  in  treating  applications  of  thiasort ;  but  of  late  years  tiie  Court  of  Com- 
mon Pleas,  and  this  Court  also,  have  listened  to  them  with  more  indulgence^ 
where  they  have  seen  that  the  real  convenience  and  justice  of  the  case  required 
it.  And  here  the  only  objection  which  can  entitle  the  plaintiff  to  be  heard  against 
it  is  done  away  by  the  admission  proposed  to  be  made :  and  it  would  be  in- 
convenient not  to  let  the  defendant  try  the  cause  in  the  place  where  substan- 
tially the  cause  of  action  arises. 

Jrer  Curiam^  Rule  absolute. 


Brown  n).  John  Benson. 

3  East,  331.    Feb.  8, 1803. 


The  husband  hsTing  taken  a  bond  conditioned  to  pay  his  wife  an  annuity  b^  the  obli^r, 
the  latter  cannot,  without  the  assent  ofthe  husband,  agree  with  the  wife  to  discharge  him- 
self from  future  payments  ofthe  annuity,  for  a  certain  period,  in  consideration  of  his  dis- 
charging certain  debts  of  the  husband ;  but  the  husband  may  notwithstanding  sue  for  the 
arrears  of  the  annuity  when  due. 

DEBT  on  bond  for  1002.  given  to  the  plaintiff  by  the  defendant  and  one 
Joitph  Benson.  The  diefendant  craved  oyer  of  the  condition,  which  was  for 
the  payment  of  an  annuity  of  61.  4f.  by  equal  quarterly  payments  to  Rebecca 
Branny  the  plaintifi^s  Wife,  or  her  assigns,  to  commence  on  the  24th  of 
Jtifi^,  1791,  for  the  term  of  eleven  years,  if  the  said  Rebecca  should  so  long 
live ;  but  if  she  should  die  before  the  expiration  of  that  term,  then  to  the 
plaintiff  and  his  assigns,  if  he  should  so  long  live  j  and  then  pleaded  1.  Non 
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est  factum  ;  on  which  issae  was  joined.  2.  Payment  to  Rebecca  at  the  set- 
era!  times  when  the  annuity  became  due.  3.  The  like  paynoents  after  the 
days-  Replications  to  the  pleas  of  payment,  that  on  the  24th  of  June^ 
1801, 621,  for  ten  years  was  in  arrear  and  owing :  on  which  issues  were 
joined. 

At  the  trial  before  Le  Blanc^  J.  at  Worcester^  the  only  question  was  upon 
the  payment  of  the  first  five  years,  the  annuity  having  been  regularly  paid  to 
the  plaintifT's  wife  a(\erwards.  As  to  which  it  appeared,  that  the  plaintiff, 
being  in  embarrassed  circumstances  at  the  time  when  this  bond  was  given, 
had  assigned  certain  property  of  his  to  the  Bensons,  on  condition  of  their 
giving  this  bond,  and  paying  200Z.  to  settle  his  affairs  with  his  creditors. 
That  soon  after  the  execution  of  it  he  left  the  country,  and  the  Bemsams  hav- 
ing been  obliged  to  pay  certain  extra  demands  to  redeem  some  goods  of  the 
plaintiff's,  and  in  dischai^  of  a  further  debt  of  his,  in  all  to  the  amount  of 
261.  dff.  the  plaintiff's  wife  agreed  in  his  absence  to  give  up  five  years  of  the 
annuity,  and  to  consider  the  same  as  paid  in  satisfaction  of  those  extra  de* 
mands ;  and  she  accordingly  signed  a  receipt  as  for  pajrment  of  the  first  five 
years  in  advance.  The  jury,  under  the  Judge's  direction,  found  as  matter  of 
fact,  that  the  money  was  paidybr  a  debt  of  the  fUnntif^s  andfitr  kU  bem/Uj 
reserving  the  question  of  law,  Whether  this  could  be  considered  as  payment 
so  as  to  maintain  the  issues.  Accordingly  a  verdict  was  taken  for  the  plain- 
tiff for  the  amount  of  the  five  years  annuity  withheld,  with  liberty  to  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  this  purpose  in  last  Miekadmas  term, 

Williams,  Serjt.  and  Abbott  were  now  palled  upon  by  the  Court  to  support 
the  rule.  The  condition  of  the  bond  being  that  the  obligors  shall  pay  to  the 
ttife  of  the  obligee  a  certain  annuity  is  tantamount  to  an  agreement  by  the 
husband  that  such  annuity  shall  be  paid  to  her  for  her  own  separate  benefit, 
and  consequently  empowered  her  to  dispose  of  the  annual  payments  as  she 
thought  proper.  This  differs,  therefore,  from  the  case  of  such  a  bond  given 
to  the  wife  at  the  instance  of  a  stranger,  to  which  the  husband  is  no  party. 
Under  these  circumstances  payment  to  the  wife  is  payment  to  the  husband* 
If  goods  be  sold  to  a  feme  covert,  and  it  be  proved  that  they  came  to  the  bus- 
band*s  use,  he  would  be  bound  to  pay  for  them.  It  would  amount  to  an  im« 
plied  authority  from  him  to  her  to  purchase  the  goods.  Now  here  the  pay* 
ment  being  made  for  his  use,  the  same  authority  must  be  implied.  The  wife 
treated  this  not  only  as  payment  at  the  time,  but  afterwards ;  for  she  received 
the  subsequent  payments  as  due  only  when  they  were  paid.  But  payment 
before  the  day  is  allowed  to  be  good  evidence  to  support  a  plea  of  solvit  ad 
diem.  Sturdy  v.  Amaudy  3  Term  Rep.  599,  and  Winch  v.  Pardon,  M.  1 
Geo.  1.  Bull.  Ni.  Pri.  174.  [Lord  EUenborougk  said,  that  the  law  of  those 
cases  would  not  be  disputed.]  Then  it  was  determined  in  Whyte  v.  Cuyler, 
6  Term  Rep.  178,  that  a  feme  covert  having,  without  authority  from  her 
husband,  contracted  with  a  servant  by  deed ;  yet  the  service  having  been 
performed,  the  servant  might  maintain  assumpsit  against  the  husband. 

Oibbs  and  Wigley,  contra,  were  stopped  by  the  Court. 

Lord  ELLERBORotTGH,  C.  J.  However  the  wife  might  have  disposed  of  the 
money  af\er  she  had  received  it,  yet  the  bond  operated  no  fhrther  than  to  give 
her  an  authority  to  receive  the  payments  as  they  became  due,  and  she  could 
not  transfer  that  authority  to  any  body  else,  or  anticipate  the  payments.  The 
cases  alluded  and  referred  to  proceed  on  the  ground  of  the  goods  being  fur- 
nished or  the  work  done  for  the  benefit  of  the  husband,  and  his  snbeeqaent 
acts  implying  a  recognition  of  the  authority  of  his  wife  sufficient  to  found  an 
assumpsit  against  him.  But  that  will  not  afiect  this  question  as  to  the  gen- 
eral authority  of  a  wife  to  bind  her  husband  in  a  case  where  no  particular  au- 
thority can  be  implied.  For  this  purpose  she  is  no  more  than  a  servant,  un- 
less acting  with  a  special  authority ;  and  it  might  as  well  be  contended,  thAt 
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if  a  man  sent  his  servant  to  receive  bU  money  of  a  banker,  tbe  servant  migbt 
release  tbe  debt.  ' 

Lb  Blahc,  J.  It  migbt  as  well  be  contended  tbat  tbe  wife  bas  antbority 
to  pay  ber  busband's  debts  witb  ber  busband's  money. 

Per  CuruM{d)t  Rule  discbarged. 


Mason  qui  tarn  v.  Middleton. 

3£ist,334.    Feb.  8, 1803. 

The  flttt.  1  Jae.  1,  c.  22.  t.  40,  which  givet  a  penalty  of  U.  againat  any  peraon  reaiatinff  the 
aearchera  appointed  by  that  act,  in  searching  for  and  seizing  gooda  made  of  leather  illtan- 
ned  or  wrought,  doea  not  attach  npon  a  traci&anian  who  purchaaea  auch  ffooda  ready  made, 
thoogh  with  intent  to  aell  again,  but  only  npon  the  onginal  makera  or  auoh  iU-wn 


THIS  was  an  action  of  debt  upon  tbe  statute  1  Jac.  1.  c.  22.  s.  40.  to  recov- 
er tbe  penalty  of  51.  alleged  to  be  forfeited  by  the  defendant,  by  bis  not  suf- 
fering, on  tbe  14tb  of  OctoBer  1801,  W.  TT.,  G.  W.,  and  /.  R.,  (tben  be- 
ing three  of  the  searchers  appointed  and  sworn  by  the  mayor  of  Kingston-up^ 
on-HuU  searchers  within  the  same  town  to  search  and  view  within  the  pre- 
cincts of  their  said  ofRces,  &;c.  the  leather  shoes  and  other  wares  made  of 
leather,  for  one  year  then  not  expired),  to  seize  and  carry  away  divers  pairs 
of  shoes  wrought  and  made  of  leather,  and  insufficiently  wrought,  then  being 
in  the  defendant's  shop  in  the  said  town  ;  in  which  shop  the  defendant  car- 
ried on  tbe  trade  and  business  of  a  setter  of  sudi  shoes ;  but  obstructing, 
preventing,  and  hindering  them  from  seizing  and  carrying  the  same  away, 
in  order  that  the  same  might  be  tried  by  such  triers,  ana  in  such  manner  and 
form  as  is  by  the  above  statute  appointed,  contrary  to  the  form  of  the  statute, 
&c.     To  which  the  defendant  pleaded  nil  debet. 

The  cause  was  tried  at  the  last  York  assizes  before  Lord  Ellenborought  C. 
J.  when  a  verdict  was  given  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  the  following  case  : 

On  the  19th  of  June  1801,  the  mayor  of  Kingtton  upon  Hull  did  appoint 
and  swear,  amongst  other  persons,  n.  W.,  G.  IF.,  and  /.  B.,  of  the  said 
town,  searchers  within  the  said  town  and  the  precincts  and  liberties  thereof, 
for  tbe  year  then  ensuing,  to  search  and  view  within  the  precincts  of  ibeir  said 
offices,  &c.  tbe  leather  shoes  and  other  wares  made  of  leather,  as  oflen  as  they 
should  think  good  or  need  should  be.  That  the  defendant,  on  the  14th  of 
October  1801,  carried  on  in  partnership  with  others  the  trade  of  a  linen-draper 
and  haberdasher  in  the  said  town  in  an  open  shop  there,  in  which,  with  oth- 
er articles  of  trade,  were  exposed  for  the  purpose  of  public  sale  certain  leath- 
er shoes,  not  made  or  wrought  up  by  them,  but  which  the  defendant  had  pur- 
chased ready  made  of  the  manufacturer  of  them,  in  order  to  vend  the  same 
in  tbe  course  of  his  trade  and  dealing.  And  that  on  the  same  day  the  three 
searchers  so  appointed  as  aforesaid  entered  into  the  defendant's  said  shop  to  view 
and  search  tbe  leather  shoes,  then  being  in  the  same.  That  tbe  searchers 
upon  their  said  search  did  view  divers  pairs  of  the  said  shoes  wrought  and 
made  of  leather,  and  being  insufficiently  wrought  as  aforesaid,  which  the  de- 
fendant bad  bought  for  resale  as  aforesaid,  and  then  being  in  the  shop  for 
sale  as  aforesaid,  and  were  about  to  seize  and  carry  away  tbe  same,  in  order 
that  the  same  might  be  tried  by  such  triers,  and  in  such  manner  and  form  as 
is  by  the  above  statute  appointed ;  but  the  defendant  would  not  sufier  them  to 
seize  and  carry  away  tbe  same,  but  hindered  them  from  so  doing.  Tbe  qaes- 
tion  was.  Whether  the  plaintiff  were  entitled  to  recover  the  above  penalty  : 

ih)  Gro8€y  J.  was  absent  firom  indiapoaition. 
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if  he  were,  then  the  present  Terdict  was  to  stand ;  if  not,  then  a  verdict  was 
to  be  entered  for  the  defendant. 

By  Stat.  1  Jac.  1.  c.  22.  s.  29,  certain  officers  there  named  shall,  four  times 
a-year  at  least,  or  ofiener  if  necessary,  '*  make  trae' search  and  view  of  and 
"  for  all  shoes,  kc.  and  other  wares  made  of  tanned  leather  in  every  house,  &c. 
"  where  any  shoemaker,  saddler,  girdler,  currier,  or  other  artificer  using,  cut- 
"  ting,  working,  or  dressing  of  leather  doth  dwell  or  occupy  any  of  the  occu- 
"  pations  of  cutting,  working,  or  dressing  of  leather,  &c. :  and  it  shall  be  law- 
*'  ful  for  the  said  (officers)  to  seize  and  carry  away  all  such  shoes,  &c.  which 
"  they  shall  find  in  their  search  to  be  insufficiently  made,  curried,  or  wrought.'* 

By  s.  32,  all  mayors  and  other  head  officers  in  boroughs,  &c.  shall  yearly 
appoint  two  or  more  persons  to  search,  and  view  withrn  their  liberties,  who 
shall  make  like  search  within  their  limits.  *'  And  if  the  said  searchers  find 
*''  any  leather  sold  or  offered  to  be  soldf  or  brought  to  be  searched  or  sealed, 
"  which  shall  be  tanned,  wrought,  converted,  or  used,  contrary  to  the  true  in- 
"  tent  of  this  statute,  or  any  leather  insufficiently  curried,  or  anyshoes^  &c*  or 
"  any  other  thing  made  of  tanned  or  curried  leather  insufficiently  teamed^  cur* 
"  ried,  or  wrought^  contrary  to  any  provision  in  this  act,  it  shall  be  lawful  to 
"  the  said  searchers  jto  seize  all  such  leather,  shoes,  &c. 

Then  s.  40  gives  the  penalty  of  61.  against  any  person  **  wilfully  with* 
"  standing  or  denying  any  sttch  search  to  be  made  according  to  the  tenor  cf 
'*  this  act  as  is  aforesaid;  or  who  will  not  suffer  the  said  (officers)  or  other 
'^  searchers  so  appointed  to  enter  his  house,  &c.  to  view  and  search  all  man- 
."  ner  of  tanned  leather,  and  all  manner  of  shoes,  &c.  and  all  manner  of 
"  wares  wrought  and  made,  or  to  be  wrought  and  made  of  leather,  and  seize 
**  and  carry  away  all  such  leathej,  shoes,. &c.  as  they  shall  find  insufficiently 
**  wrought,  &c.  or  made  of  ill  stuff,"  5cc. 

Holroyd  for  the  plaintiff  commented  upon  the  wording  of  the  above  clauses, 
in  order  to  shew  that  the  penalty  was  not  confined  to  the  makers  only  of 
wares  made  with  leather  insufficiently  wrought,  who  resisted  the  search  re- 
quired by  the  statute,  but  extended  to  any  vender  of  such  ill-wrought  goods. 

The  Court,  however,  were  clearly  of  a  contrary  opinion ;  and  that  the 
statute  must  be  confined  to  the  original  makers  of  such  commodities.     And 

Lord  Ellbnborough,  C.  J.  observed,  that  there  were  no  words  in  the 
statute  to  distinguish  between  the  sellers  and  consumers  of  such  ill-wrought 
wares  of  leather.  And  that  if  the  defendant,  who  was  a  mere  purchaser  of 
the  shoes  ready  made,  were  liable  to  have  his  house  searched  and  the  goods 
seized  and  carried  away,  the  same  liability  would  be  incurred  by  every  per- 
son who  was  a  purchaser  of  them  for  his  own  use  ;  which  was  quite  beside 
the  object  of  the  Legislature  in  framing  the  act. 

Per  Curiam,  Postea  to  the  Defendant. 

Liltledale  was  to  have  argued  for  the  defendant. 


Cruso  and  Another  t^.  Crisp. 

3  Eairt,  337.    Feb.  8,  1^X)3. 

Where  the  asrent  of  the  owner  at  an  auction  for  the  sale  of  an  eatate  pnt  it  np  in  iomcny 
Iota  at  certain  prices,  and  no  person  bidding  for  the  same,  he  pat  it  op  again  in  fewer  lots 
at  otiier  certain  prices,  and  still  no  person  bidding,  be  put  it  up  altogether  in  one  lot,  at  a 
certain  price  ;  iind  oa  no  person's  bidding,  the  estate  was  withdrawn  from  sale ;  held  thit 
this  ts  not  a  bidding  of  toe  owner  by  ah  agent,  so  as  to  subject  the  party  to  the  auction 
duty  for  want  of  ti  notice  in  writing  to  the  auctioneer. (previous  to  toe  auction)  of  iach 
agency,  as  required  by  stats.  19  Geo.  3.  c.  56,  and  96  Geo.  3.  c.  37,  in  order  to  excuse  the 
owner  from  the  payment  of  the  auction  duty. 

IN  an  action  on  the  case,  and  for  money  paid  hy  the  plaintifis  to  the  use  of 
the  defendant,  tried  at  the  last  assizes  for  the  county  of  Norfolk^  the  plaintifis 
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TecoTered  a  verdict  for  46/.  on  the  count  for  money  paid,  subject  to  the  opin- 
ion of  this  Court  on  the  following  case : 

One  Mr.  Maitiand  was  employed  by  the  defendant  to  sell  an  estate  for 
irim,  and  the  plaiotifis,  being  auctioneers,  were  employed  to  sell  the  same  by 
auction.  On  the  18th  of  August  last,  the  auctioneer  and  other  persons  being 
Assembled  at  the  Croum  inn,  at  Ij/nn^  for  the  purpose  of  the  sue  of  the  said 
estate  by  auction,  Maitiand  publicly  on  the  behalf,  and  as  the  known  agent 
of  the  defendant,  directed  the  auctioneer  to  put  up  the  estate  to  auction  in 
A^e  lots,  at  certain  sums  then  mentioned  by  him  for  each  lot.  No  person 
having  bid  for  any  of  the  said  lots,  Maitiand  then  publicly  on  the  behalf,  and 
as  the  known  agent  of  the  defendant,  ordered  the  estate  to  be  put  up  in  two 
lotSf  at  certain  sums  then  mentioned  by  him  for  each  lot.  And  no  person 
having  bid  for  either  of  the  said  lots,  the  estate  was  then  put  up  by  order  of 
Maiiland  publicly,  on  the  behalf  and  a»  the  known  agent  of  the  defendant,  in 
ane  lot,  at  a  certain  sum  then  men^oned  by  him :  but  no  person  bid  for  the 
same.  The  auctioneers  returned  no  sale ;  but  the  Board  of  Excise  called 
upon  them  for  the  doty  as  upon  a  bidding  of  the  owner  by  her  agent  Matt- 
land^  without  notice  given  in  writing.  The  auctioneers  thereupon  paid  the 
duty  amounting  to  4^.,  and  brought  this  action  to  recover  the  same  from  the 
defendant  The  question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintifis  were  entitled  to  recover. 

The  Stat.  19  Geo.  3.  c.  56.  s.  5.  reciting  **  that  a  duty  of  %2.  is  to  be  paid 
^  for  every  2Q«.  of  the  purchase-money  arising  by  sale  at  auction  of  any  in- 
^  terest,  &c.  in  any  lands,  dec.,  and  6d^  for  every  20*.  out  of  the  purchase- 
**  money  arising  by  sale  at  auction  of  all  fixtures,  furniture,  kc. :  and  that 
**  it  may  be  doubted  whether  the  said  respective  duties  are  payable  for  any 
**  part  of  such  purchase-money  not  amounting  to  20s. :  to  obviate  such  doubts 
**  enacts  and  declares,  that  the  said  respective  duties  so  imposed  as  afore- 
**  said  were  intended  to  be  charged  for  every  20f.  of  the  said  purchase- 
**  money,  and  so  in  proportion,"  £c. 

By  8.  6.  "  the  said  respective  duties  are  declared  to  b^  a  charge  upon 
**  every  auctioneer  or  seller  by  commission  immediately  from  and  after  the 
**  knoacing  down  of  the  hammer,  or  other  cbsing  of  the  bidding,  at  every 
**  sale  by  way  of  auction;  and  that  the  duties  so  charged  shall  be  paid  by 
**  every  such  auctioneer  or  seller  by  commission  in  manner  and  at  the  times 
**  hereinafter  mentioned." 

By  8.  7.  every  auctioneer  on  receiving  his  licence  shall  give  bond  to  his 
majesty  in  200/.  with  sureties  *'  that  he  will  within  28  days  after  each  and 
**  every  sale  by  way  of  auction  deliver  at  the  Excise-office  in  London  an  ex- 
**  act  and  particular  account  in  writing  of  the  total.amount  of  the  money  bid  at 
^  each  sale,  dec.  and  at  the  same  time  make  payment  of  all  such  sums  of  money 
**  as  shall  be  due  to  his  majesty  in  pursuance  of  and  according  to  the  true  in- 
**  tent  and  meaning  of  this  act,  which  suras  he  is  thereby  authorised  to  retain 
**  out  of  the  produce  arising  by  such  sale,  or  deposit  made  at  such  sale,  or 
**  otherwise  recover  the  same  by  action  of  debt  or  on  the  case  against  such 
**  person  by  whom  such  auctioneer  shall  be  employed,"  &c. 

•*  Provided  (by  s.  12.)  that  in  case  the  real  owner  of  any  estate,  &c.  put  up 
*<  to  saU  by  way  of  auction  shall  become  the  purchaser,  by  means  of  his  own 
'*  bidding,  or  the  bidding  of  any  other  on  his  behalf,  &c.  at  such  sale  with- 
**  out  fraud  or  collusion,  then  and  in  such  casov  the  commissioners  of  excise, 
**  &c.  are  authorised  and  required  to  make  an  allowance  to  such  owner  of 
^  the  duties  arising  by  this  act  upon  such  bidding ;  provided  notice  be  given 
*'  to  the  auctioneer  before  such  bidding,  both  by  the  owner  and  the  person  in- 
*'  tended  to  be  the  bidder  of  the  latter  being  appointed  by  the  former,  &c.  to 
^  bid,  dec. ;  and  in  case  of  any  unfair  practice,  then  no  such  allowance  shall 
**  be  made,"  &c.  By  stat.  28  Geo.  3.  c.  37.  s.  20,  this  notice  to  the  auc- 
tioneer is  required  to  be  given  in  writing. 
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JfoejnlotA,  for  tbe  plaintiff  contendnl,  that  the  words  *'  sale  if  way  ttfaMC' 
Iton"  comprehended  not  only  the  actad  sale  or  transfer  of  property,  but  ex- 
tended  to  every  attempt  to  learn  the  marketable  value  of  property  put  up  to 
uiie  by  way  of  oMction.  The  introduction  of  the  12th  section  repels  any  ar- 
gument that  might  have  been  urffed  as  to  the  common  meaning  of  the  word 
Mfe  as  used  in  the  preceding  clauses ;  for  it  appears  from  thence  to  have 
been  Uie  understanding  of  the  Legislature,  that  without  that  proviso,  intro- 
duced as  an  exception  to  the  generality  of  the  provision  imposing  the  dutv, 
any  person  buying  in  his  own  property  at  an  auction  would  have  been  sub- 
jected to  the  duty ;  and  yet  such  buying  in  is  not  strictly  and  properly  speak- 
ing a  jofe.  Then  if  the  word  sale  hd  meant  to  extend  beyond  its  accustomed 
import,  no  interpretation  of  it  can  be  given  than  that  contended  for  by  the 
plaintiff.  Several  cases  have  occurred  in  the  Court  of  Exchequer  to  shew 
that  the  duty  will  attach  where  no  sale  has  in  fact  been  made :  as  in  the  in- 
stance of  what  is  called  a  damb  biddings  ihnX  is,  where  a  price  is  put  by  the 
owner  under  a  candlestick,  and  it  is  agreed  that  no  bidding  shall  avail  if  not 
equal  to  that ;  which  was  holden  to  be  a  fraud  ^pon  the  revenue,  and  there- 
fore the  duty  payable  notwithstanding.  The  effect  here  is  the  same  as  if  the 
seller  had  bought  in  the  lot  after  other  biddings,  in  which  case  the  duty 
would  clearly  have  been  chargeable.  He  gains  by  this  means  the  same 
knowledge  of  what  is  the  marketable  value ;  because  if  he  put  up  the  estate 
at  a  certain  price,  and  nobody  bid,  he  knows  that  it  will  not  fetch  that  price, 
and  so  he  may  lower  his  demand  till  he  meet  with  a  purchaser.  The  stat- 
ute meant  by  a  bidding  every  sum  named  at  an  auction  by  any  other  person 
than  the  auctioneer ;  and  here  there  was  a  sum  named  by  the  agent  for  the 
seller. 

Hulian^  contra,  was  stopped  by  the  Court. 

Lord  EtLBNBOAouoH,  C.  J.  This  was  not  a  bidding  by  the  agent  for  the 
owner,  but  something  previous  to  the  commencement  of  the  bidding.  In  or- 
der to  make  it  so,  the  sum  must  be  named  by  the  party  at  the  auction  eo  in' 
tuiiUr  with  a  view. to  the  purchase  of  the  estate.  Here  the  sum  named  was 
beyond  the  sum  which  any  person  could  be  found  to  bid  for  the  estate.  The 
party  cannot  be  said  to  have  acquired  any  knowledge  of  the  value,  but  only 
that  it  was  not  worth  the  sum  which  he  put  upon  it. 

Lawebncx,  J.  The  instance  mentioned  of  what  is  called  a  dumb  bidding 
is  in  efiect  an  actual  bidding  of  so  much  for  the  purpose  of  superseding 
smaller  biddings  at  the  auction. 

Lb  Blanc,  J.  Admitting  that  this  is  a  mode  of  acquiring  knowledge 
respecting  thd  value  of  the  estate,  it  remains  to  be  shewn  that  the  Legidature 
meant  to  tax  the  acquisition  of  knowledge  in  that  manner. 

Postca  to  the  defendanu(l) 


Archer  v.  Baroes. 

3fi8st,342.    fVb.9, 1803. 


Taking  out  of  the  office  a  declantioD  by-the-by,  which  wai  delivered  before  any  declaration 
in  chief,  is  a  waiver  of  the  irregularity. 

UPON  a  role  for  setting  aside  the  proceedings  for  irregularity,  the. irregu- 
larity was,  that  the  plaintfff  had  delivered  a  declaration  by*the-by,  on  whKh 
he  was  now  proceeding  before  he  had  declared  in  chief;  but  the  answer  was, 
that  the  defendant  had  waived  the  irregularity  by  taking  the  declaration  out 
of  the  office. 

Efptteone,  in  support  of  the  rale,  cited  Teiherimgtom  v.  Gauldingf  7  Term 

(1)  Vide  Ck97  v.  npftM»6  East,  398. 
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Rep.  80,  as  decisive  of  the  irregularity :  where  it  was  said,  that  a  dechration 
liy-the«1>y  could  not  he  delivered  hefore  a  declaration  in  chief. 

Marrtfoi^  contra,  relied  on  the  waiver. 

Lawbencb,  J.  (the  only  judge  in  'court)  held  this  to  be  a  waiver  of  the  ir- 
regularity. 

Rule  discharged. 


The  King  v.  The  Justices  of  Buckinghamshire. 

3  East,  342.    Feh.  lU,  1803. 

If  apon  SB  appesl  lodged  against  an  order  of  removal,  the  Sessions  are  of  opinion  that  rea^  • 
•onahle  notice  has  not  been  given  by  the  appellant  to  the  respondent  parish,  they  cannot 
dismiss  the  appeal  on  the  ground  that  notice  might  have  been  given  in  time,  but  are 
bound  by  the  direction  of  Uie  stat.  9  €reo.  1.  c.  7.  s.  8,  to  adjourn  the  appeal  to  the  next 


A  BULE  was  obtained,  calling  on  the  defendants  to  shew  cause  why  a 
tnandamus  should  not  issue  to  them,  commanding  them  to  enter  a  continu- 
ance on  the  appeal  of  the  churchwarden  and  overseers  of  the  poor  of  the 
parish  of  Slapton,  in  the  county  of  Buckingham^  against  an  order  of  two 
justices  for  the  removal  of/.  C/arAre,  a  pauper,  from  the  parish  of  Whitchurch 
in  the  said  county  to  Slapton,  as  from  the  last  to  the  next  general  quarter 
sessions,  and  at  such  next  general  quarter  sessions  to  hear  and  determine  the 
matter  of  the  said  appeal. 

The  affidavit  on  which  the  rule  was  obtained  stated,  that  oh  the  4th  of 
January  last,  the  pauper  was  removed  under  an  order  of  two  justices,  dated 
the  3d,  from  Whitchurch  to  Slapton  ;  that  on  the  5th,  there  was  a  consulta- 
tion between  several  of  the  parishioners  as  to  the  settlement ;  that  on  the 
6th,  they  advised  with  their  attorney,  who  on  the  same  day  gave  the  other 
parish  notice  of  trying  the  appeal  at  the  next  sessions,  which  was  holden  on 
the  13th.  That  Whitchurch  is  seven  miles  from  Lnghton^  where  the  attor- 
ney for  the  appellants  resided,  and  ten  miles  from  Slaptan^  the  appellants' 
parish.  That  the  appeal  was  entered  according  to  the  practice  of  the  court. 
That  the  notice  required  by  the  Court  to  be  given  in  case  of  appeal  is  eight 
days  (one  inclusive  the  other,  exclusive).  That  the  appeal  being  called  on, 
the  counsel  for  the  removants,  the  parish  of  Whitchurch^  called  on  the  appel- 
lants to  prove  the  Jiotice,  which  bemsf  done,  the  notice  was  objected  to,  as  not 
having  been  given  within  a  reasonable  time  before  the  sessions,  which  objec- 
tion was  allowed  by  the  Court.  Whereupon  the  counsel  for  the  appellants 
insisted,  that  the  appeal  should  be  adjourned  agreeably  to  the  stat  9  Geo.  L 
c.  7.  s.  8,  and  moved  the  Court  to  that  efifect ;  but  the  Court  dismissed  the 
appeaL 

That  statute  provides  *'  that  no  appeal  from  an]^  order  of  removal  shall  be 
*^  proceeded  upon  unless  reasonable  notice  be  given,  &;c.  (by  the  appellant 
"  parish  to  the  parish  removing),  the  reasonableness  of  which  notice  shall 
"  be  determined  by  the  justices  at  the  quarter  sessions,  &c.  and  if  it  shall 
"  appear  to  them  that  reasonable  time  of  notice  was  ^ot  given,  then  they 
**  shall  adioum  the  appeal  to  the  next  quarter  sessions^  and  then  and  there 
"  finally  determine  the  same." 

Dayrell,  on  behalf  of  the  magistrates,  submitted  to  the  judgment  of  the 
Court  to  do  what  was  thought  proper ;  but  said  that  they  considered  them- 
selves at  the  time  as  bound  by  their  own  rule  to  reject  the  appeal,  as  the 
removal  was  made  in  time  for  the  regular  notice  required  to  have  been 
given,  which  had  not  been  done. 

Beet,  for  the  respondent  parish,  shewed  cause  against  the  rule,  and  con- 
tended that  the  statute  meant  to  leave  the  question  of  reasonable  notice  en- 
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tirely  in  the  breast  of  the  Court  of  Quarter  Sessions,  with  whose  rale  of 
practice  in  that  respect  the  parties  were  bound  to  comply.  That  by  the  act 
of  the  13  &  14  Car.  2.  c.  12.  s.  2,  the  appeal  against  an  order  of  removal  is 
required  to  be  made  to  the  next  quarter  sessions  ;  which  was  not  intended  to 
be  repealed  by  the  stat.  9  Geo.  1.  c.  7,  which  in  effect  was  now  contended 
for ;  for  if  the  Sessions  were  bound  to  receive  and  adjourn  an  appeal  where 
reasonable  notice  had  not  been  given,  in  a  case  where  they  are  of  opinion 
that  the  removal  was  made  in  time  to  have  given  such  notice,  it  will  follow 
that  an  appellant  by  delaying  to  serve  his  notice  of  appeal  till  the  last  mo- 
ment will  have  an  option  to  try  his  appeal  either  at  the  next  or  the  succeed- 
ing sessions,  which  has  never  been  considered  to  be  the  meaning  of  the  act 
The  question  of  reasonable  notice  is  in  its  nature  dependant  upon  so  many 
circumstances  of  distance,  time,  personal  convenience,  and  accident,  that  none 
can  so  properly  determine  it  as  the  Sessions,  to  whom  the  Legislature  have 
referred  the  decision. 

Peckwelly  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lawrence,  J.  (the  only  Judge  in  court.)  There  can  be  no  doubt  upon 
the  construction  of  the  act.  Before  the  stat  9  Geo.  1,  it  was  supposed,  that 
if  a  parish  to  which  a  removal  was  made  appealed  to  the  next  sessions  after 
the  order  of  removal  was  served  upon  it,  the  Sessions  were  bound  to  hear 
and  determine  the  appeal,  although  the  removing  parish  had  not  had  suf- 
ficient time  to  prepare  itself;  to  remedy  which  that  act  was  passed,  which 
directs  that  no  appeal  from  any  order  of  removal  shall  be  proceeded  upon 
unless  reasonable  notice  be  given,  of  which  the  justices  in  sessions  are  to 
judge.  That  is,  they  are  to  judge  whether  such  reasonable  notice  have  or 
have  not  been  given  as  will  entitle  either  party  to  proceed  upon  the  appeal : 
but  the  act  goes  on  expressly  to  direct,  that  if  it  shall  appear  to  the  justices 
that  reasonable  notice  was  not  given,  then  tJiey  shall  adjourn  the  appeal  to 
the  next  quarter  sessions.  Now  here  the  sessions  have  determined  that 
reasonable  notice  was  not  given  ;  notwithstanding  which,  instead  of  ad- 
journing the  hearing  of  the  appeal  as  required  by  the  act,  they  have,  against 
the  positive  direction  of  it,  dismissed  the  appeal.  There  is  no  ground  for 
supporting  their  determination. 

Rule  ab8olute.(l) 


Outram  v.  Morewood,  Clerk,  and  Ellen,  his  \^fe. 

3£urt,346.    Feb.  11,  1803. 

If  a  verdict  be  found  on  any  fiu;t  w  title,  diitinctlj  pat  in  isnie  in  an  action  of  tieapa«t, 
auch  verdict  may  be  pleaded  by  way  of  estoppel  in  another  action  between  the  aame  par- 
ties or  their  priTies,  in  respect  of  the  same  fact  or  title. 

THIS  was  an  action  of  trespass  against  the  defendants,  for  that  they  with 
force  and .  arms  broke  and  entered  a  certain  coal  mine,  or  vein  of  coals,  lying 
vrithin  and  under  a  certain  close  of  the  plaintiff  called  the  Cow  Close,  or 
Great  Cow  Pasture,  in  the  parish  of  Alfreton,  in  the  county  of  Derby,  and 
dug  out  and  took  and  carried  away  the  coals,  &c. 

Pleas.  L  Not  guilty  ;  on  which  issae  was  joined.  2.  That  JbAn  Zouck 
of  Coda  or  Castle  in  the  county  of  Derby,  Esq.  (afterwards  Sir  John  Zouch, 
Knt.)  on  the  2d  of  November,  38th  of  Elizabeth,  was  seised  in  fee  of  the 
manor  of  Alfreton,  and  of  divers  lands  and  tenements  in  the  parish  of  Alfre' 
ton,  and  that  a  fine  was  levied  in  the  octaves  of  St,  Martint  39th  of  Eliza* 
betik,  between  R.  Roper  and  others,  plaintifis,  and  the  said  J.  Zouch,  deforce- 
ant,  of  the  said  manor  and  lands,  to  the  use  of  the  plaintifis,  Roper  and  oth- 

(1)  Vide  JiUKmgr.  The  Justkts  tf  Skrtpahire^r  East, 549. 
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ers,  in  fe6»  and  a  recovery  was  suffered  of  the  same  in  M.  39  Eliz.  wherein 
NichoUu  Zouck  and  J.  Mitchell  were  demandants,  and  Roper  and  others  de- 
forceants,  and  John  Zouch  an  infant,  the  son  of  the  said  /.  Z.  was  youchee  ; 
which  recoYery,  as  to  the  coals  and  iron-stone  within  or  under  the  said  land 
and  tenements  in  Alfreton  parish,  (except  the  coals  and  iron-stone  within 
or  under  any  of  the  messuages,  buildings,  orchards,  or  gardens  then  stand- 
ing, and  bemg  on  any  of  the  said  lands  and  tenements),  with  liberty  to  get 
and  carry  the  same  away,  was  declared  to  be  to  the  use  of  the  said  John 
Zouch  the  father  for  eighty  years,  if  he  so  long  lived,  remainder  to  the 
use  of  /•  Zouch  the  son  in  tail  male,  remainder  to  J,  Zouch  the  son 
in  fee.  That  John  Zouch,  the  father,  after  having  been  knighted,  died 
in  June  42  Eliz,  and  J.  Zouch  the  son  being  so  seised  on  the  4th  of  June 
16  Jac.  1  by  indenture  of  bargain  and  sale  duly  inrolled,  in  consideration 
of  760^.,  conveyed  to  Thomas  Johnson,  George  Turner,  and  Edmond  Mey^ 
motkj  in  fee,  all  the  coals,  veins,  mines,  and  delphs  of  coals  in  or  under 
the  said  lands,  tenements  or  hereditaments  in  Alfreton,  which,  at  any  time 
theretofore,  were  the  lands,  &c.  of  the  said  Sir  John  Zouch,  with  liberty  to  dig, 
&e.  and  search  for,  get,  and  carry  away  coals  within  the  same  lands,  &c. 
(except  coals  within  or  under  any  of  the  messuages,  buildings,  orchards,  and 
gardens  which  were  then  standing  or  being  upon  or  in  any  of  the  same  lands, 
&e. ;  and  also  except  all  the  coals,  veins,  &c.  in  Alfreton  Fork,  and  the  grounds 
called  the  New  Grounds).  The  defendants  then  averred,  that  the  said  coal  mine 
or  vein  of  coals  in  the  declaration  mentioned,  at  the  time  of  the  making  the  said 
indeniure  of  bargain  and  sale,  u>as  part  and  parcel  of  the  said  coal  mines, 
veins,  and  delphs  of  coals  hy  the  said  indenture  so  bargained  and  sold.  That 
John  Zouch  on  the  1st  of  July,  15  Jac.  1,  died  without  issue.  [Then  the 
defendants  proceed  to  derive  title  to  the  said  coals,  &c.  from  the  said  Johnson, 
Turner,  and  Meymoth,  through  various  persons  down  to  one  George  More- 
wood,  to  whom  the  same  were  conveyed  in  fee  by  indentures  of  lease  and 
release  of  the  1st  and  2d  of  May  1789.]  The  plea  then  stated,  that  George 
Morewood  afterwards,  on  the  13th  o^  June  1788,  duly  made  his  will,  whereby 
he  devised  all  his  coal  mines  and  hereditaments,  with  the  appurtenances, 
unto  his  wife,  the  defendant,  &len  Morewood,  in  fee  ;  and  afterwards  died 
seised  on  the  1st  of  Jan,  1791 :  aAer  whose  death  the  defendant  EUen 
became  seised  of  the  said  coals,  &c. ;  and  on  the  10th  of  February  1793, 
intermarried  with  the  other  deifendant  H,  C.  Morewood,  by  virtue  whereof 
the  said  H.  C,  and  Ellen  became  seised  thereof  in  right  of  the  said  Ellen, 
The  defendants  then  averred,  that  the  said  coal  mine  or  vein  of  coals  situated 
and  being  within  and  under  the  said  part  of  the  said  close,  in  which,  kc,  in 
the  said  declaration  mentioned,  at  the  time  of  the  making  of  the  aforesaid 
indenture  mentioned  to  have  been  made  by  the  said  John  Zouch  as  aforesaid, 
was  not  within  or  under  any  of  the  messuages,  buildings,  orchards,  or  gar- 
dens, which  were  or  was  standing  or  being  upon  or  in  any  of  the  lands,  tene- 
ments, or  hereditaments  in  that  indenture  mentioned,  nor  was  any  part  of  the 
coals  in  the  park  in  Alfreton  aforesaid  called  Alfreton  Fark,  or  the  grounds 
called  the  New  Grounds,  or  in  either  or  any  of  them.  Wherefore  the 
defendants  being  so  seised,  entered,  &c..  and  dug  out  and  took  and  carried 
away  the  coals,  &c. 

The  replication  to  the  special  plea  stated,  that  the  defendants  ought  not  to  be 
admitted  in  their  plea  to  aver  that  the  said  coal  mine  or  vein  of  coals  in  the 
declaration  mentioned  at  the  time  of  the  making  the  indenture  of  bargain  and 
sale  in  the  said  last  plea  first  mentioned  was  part  and  parcel  of  the  said  coal 
mines,  veins,  and  delphs  of  cdals  by  the  said  indenture  bargained  and  sold 
as  aforesaid ;  because  heretofore,  in  Easier  term  32  Geo.  3,  the  plaintiff  im- 
pleaded the  defendant  Ellen,  then  Ellen  Morewood,  widow,  in  a  certain  plea 
of  trespass,  and  therein  declared  against  her,  for  that  the  said  Ellen,  on  the 
5th  of  May  1792,  with  force  and  arms  broke  and  entered  a  certain  coal  mine 
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or  Tein  of  coals  of  the  plaintiff,  situate  and  being  within  and  under  a  certain 
part  of  a  certain  close  of  the  olaintiff  called  the  Caw  Close^  or  the  Great  Caw 
Pasture,  in  the  parish  of  Alfreion  in  the  said  county  of  Derhy^  and  dug  out 
of  the  said  coal  mine  or  vein  of  coals  of  the  plaintiff  large  quantities  of  coals, 
&c.  and  took  and  carried  away  the  same,  do;. ;  and  that  in  Trinity  term  3Sl 
Geo.  3,  the  defendant  EUen  defended  the  force,  kc, ;  and  as  to  the  bieaking 
and  entering,  &c.  the  said  coal  mine,  &c.  under  the  Cow  Close,  &c.  pleadedy 
that  the  plaintiff  ought  not  to  maintain  his  said  action  against  her,  because 
the  said  John  Zouck  in  the  defendant's  last  plea  mentioned,  afterwards  Sir 
John  Zouck,  Knt.  on  the  2d  of  Novemher,  38  Eliz,  was  seised  in  fee  of  and  in 
the  said  manor  of  Alfreton,  and  divers  messuages,  lands,  and  tenements,  in 
the  parish  of  Alfreton  aforesaid,  in  the  said  county,  with  the  appurtenances. 
And  the  said  Ellen,  in  and  by  her  said  plea  in  the  said  former  suit,  after  fur* 
ther  setting  forth  (amongst  other  things)  the  said  indenture  of  bargain  and 
sale  in  the  said  last  plea  of  the  said  defendants  in  this  suit  first  mentioned,  in 
manner  and  form  as  the  same  indenture  is  in  that  plea  set  forth,  averred,  that 
the  said  coal  mine  or  vein  of  coals  in  the  declaration  hereinbefore  mentioned, 
at  the  time  of  the  making  of  the  said  indenture  of  bargain  and  sale,  was  part 
and  parcel  of  the  said  coal  mines,  veins  and  delphs  of  coals,  by  the  said  in- 
denture bargained  and  sold  as  aforesaid  :  and  the  said  ^len,  in  and  by  her 
said  plea  in  the  said  former  suit,  claimed  to  be  entitled  to  the  said  coal  mine 
or  vein  of  coals,  in  the  said  hereinbefore  recited  declaration  mentioned,  by* 
the  same  means  and  in  manner  and  form  as  the  said  defendants  have  above, 
in  their  said  last  plea  in  this  suit  in  that  behalf,  alleged ;  and  that  she  the 
said  Mien  was  ready  to  verify  :  wherefore  she  prayed  judgment,  &c.  And 
the  said  plaintiff,  as  to  the  said  plea  of  the  said  EUen  in  the  said  former  suit, 
said  that  he  ought  not  to  be  barred,  &c. ;  because,  protesting  that  the  said  Sir 
John  Zouck  was  not  seised  in  fee  of  and  in  the  said  close  in  the  said  herein- 
before recited  declaration  mentioned,  or  of  or  in  the  coals,  veins,  mines,  and 
delphs  of  coal  in  or  under  the  same,  or  any  part  thereof,  as  by  the  said  last 
mentioned  plea  was  above  supposed,  he  the  said  plaintiff  said,  that  the  said 
Ellen,  at  the  said  several  times,  when,  &c.  of  her  own  wrong,  broke  and  en- 
tered the  said  coal  mine,  &c.  within  and  under  the  said  part  of  the  said  dose 
of  the  plaintiff  called  the  Cow  Close  or  the  (xreat  Caw  Pasture,  in  the  parish 
of  Alfreton  aforesaid,  in  the  hereinbefore  recited  declaraticm  mentioned,  and 
dug  out  of  the  said  coal  mines,  &c.  large  quantities  of  coals,  and  took  and 
carried  away  the  same,  &c.  in  manner  and  form  as  the  plaintiff  had  above 
complained  against  her ;  witkout  tkis,  that  the  said  coal  mine  or  vein  of  coals 
in  the  said  first  count  of  the  said  hereinbefore  recited  declaration  mentioned, 
at  the  time  of  the  making  of  the  said  indenture  of  bargain  and  sale  in  that 
plea  first  mentioned,  was  part  and  parcel  of  the  said  coal  mines,  veins,  and 
delphs  of  coal  by  the  said  indenture  bargained  and  sold  as  aforesaid,  in  man- 
ner as  the  said  Ellen  had  in  the  said  plea  above  alleged ;  and  this  he  was 
ready  to  verify ;  wherefore,  &c.  the  plaintiff  prayed  judgment,  &c.  And  the 
said  Ellen,  as  before,  said  tkat  tke  said  coal  mine  or  vein  of  coal  in  the  said 
first  account  of  the  said  hereinbefore  recited  declaration  mentioned,  at  tke 
time  of  tke  making  of  tke  said  indenture  of  bargain  and  sale  in  ker  said  plea 
first  mentioned,  vxu  part  and  parcel  of  tke  said  coal  mines,  veins,  and  ddpks 
of  coal,  by  tke  said  indenture  bargained  and  sold  as  aforesaid  in  manner  and 
form  as  the  said  EUen  had  in  the  said  plea  alleged ;  and  of  that  she  put  her- 
self upon  the  country,  and  the  said  Josepk  did  so  likewise.  And  such  fur- 
ther proceedings  were  thereupon  had,  that  afterwards,  at  the  assizes  at  Derby, 
on  Suturday  the  16th  of  Marck,  in  the  33  Geo.  3,  the  said  issue,  so  joined, 
&c.  was  tried  by  a  jury  of  the  county,  &c. ;  and  as  to  the  same  issue,  the 
jurors  of  that  jury  upon  their  oath,  said,  that  tke  coal  mine  or  vein  of  coals  i» 
ike  first  count  of  tke  said  kereinbefore  recited  declaration  mentioned,  oi  tke 
time  of  tke  making  of  tke  indenture  of  bargain  and  sale  first  mentianed  in 
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tke  pkM  €f4he  saii  Eneti  m  tk»said  fotmsr  mkf  mrfl  nid  pdrt  and  pofcd 
of  tke  iOid  eoai  mines,  veins,  and  ddphs  of  wis,  by  the  said  indenture  Uur* 
gained  amdsM  m  fnanner  and  form  as  tie  said  BUen  had  in  that  b^Mf  in 
pkadihg  alleged;  a»d  they  assessed  the  plaintiff  hk  damaces  b.  &e;  Tlml 
«ttch  furtker  pioeeediDgs  ^ere  th^reapoa  -had  that  the  pSaintiff  in  Trinitff 
Cetm  83  Geb.  8^  tedovered  jadgmeht,  &^.  which  judgment  is  .still  in  foroet 
fe.  The  fepHcation  then'  averred,  tfaiat  the  plaintiff  and  Ellen  the  defendant 
Bamed  in  that  teeotd  are  the  same  parties  asrja  this  suit,  and  that^thi  said 
coa^taiine  or  vein  of 'coals  .in  that  record  inentioned,  and  the  s^d  coal  mine 
•r  vein  of  coals  4n  the  pleadings  in  this  suit  na^ntioned,  are  one  Jind  the 
eane :  wherefdre  the  j|kintiff'  pia^  judgnient  if  the  defendants  fsogkt  to-  be 
aidmittod  against  thesud  record  fg^  pyer  that  the  said  coIblI  mine  or  vein  of  cou 
itk  the  deelai^tioh  mentioned,  at  the  time  of  the  making*  of  the  8aid>indett-' 
tore  of  baf^in  and  sale,  was  part  and  parcel  of  the  said  coal  miness  ifeinsfln^ 
dek»hs'Of  coaie,  by  the  said  indenture  oargaindd  and  sold  as  aforesaid,  •  ^  * 

To  this  there  yre»  a  eeneral  denurrer  and  joinder.  ^    .  . 

The  csBQ'was  very  elabbinitdly  argued  in  Trinity  terin  last,  l^  Clarhein, 
aapportbf  th^demorrer,  and  Jiieadier  contra ;  aiid  again  in  |he>  last  term,  ]rf 
ErAme  in  support  of  the' demurrer,  and  Cribbs  contra  :  but  as  all  the  prinei* 
pfti  argomearts  and  the  caees  cited  were  noticed  and  commented  on  oy. the 
Court  at  length  in  giving  their  judgment,  the  repetition  of  them  i^  this  place 
ia  uaneeessary. 

Lord  EiLEMBOBotTOB,  C- J.  now  deliveted  the* judgment  of  the  Court. 

This  was  an  action  of  trespass  for  digp^ingand  getting  coals  out  of  a  coal  mine, 
alleged  %  the  plaintiff  to  be  within  and  under  hisvclose  <»lled  the  Cow  Viose* 
The  defendants  plead,  &nd  shew,  title  regularly  brought  down  to  theyn  in  right 
of  the  wife  by  fine,  Tocore^,  bafgam  and  sale,  releases,  and  descents,  from 
ooe  Sir  Join  Zoueh,  who  on/  the  39th  of  Elizadeth  was  seised  in  fee  of  the 
manor  of  Alfretou,'ani  of  "certain  messuages  and  lands  withinthe  manor, , 
under  which  title  they  .claim  all  the  coals  under  tbosie  lands^^a^e^  si|ch  as 
were;  within  and  tinder  any  of  the  messuages,  htnldings,.  orchards^  tfnd^ 
^[reiinds,  which,  at  ihe  time  of  suffering  a  jpe^n,  recovery,,  sufiered  in  the 
time  of  Qae^niElizabeth,  wert  standing  and  being  upon  the  said; lands. and  * 
tenements,  and  which  eoal\mineiB,  with,  the  exception  aforesaid,  passed  under 
a  bargain,  and  siade  from  SRr  J^ohn  ZtAch  to  certain  bargainees.  And  the-de^ 
fendanfs  aver,  that  the  cealain  questiQH  were  under  tbe  lands  of  that  forme^t 
ovmer  Sir  J.  Zouch,  and  were  derived  by  bargain  and  sale  to  certain  imme* 
diate  bargainees,^  and  from  them  to  the  defendant,  the  wife,  sind  were,  not 
within  or  under  any  of  the  messuages,  buikiinffs,- orchards,  and  gafdensi 
which  are  the  subject  of  the  Exception.  To  this  pka  the  plaintiff  replies,  juid 
relies  by  way  of  estoppel  upon  a  former  verdict  obtained  by  him  in  an  actioxl ' 
of  trespass,  brought  by  him  against  one  of  the  defendants,  EUen  the  wife  of 
the  other  defendant  Blenry  Case  Morewood,  she  being  then  sole ;  iu  which  he 
deckred  for  th^  same  trespass  as  now:  to^ which  the  wife  pleaded,  and  de» 
yived  title  in  the  same^manner  as  now  done  by  her  and^Jier  husband,  and 
alleged  that  the  and  mines  in  questiein^  in  the  4eclaration  menftionedt  teere  at 
the  time  of  making  the  btforementioned  bargain  and  sale  6y  Sir  Ji>hn  Zouch 
pati  and  parcel  (^  the' coal  mines  by  that  indsniurjs  bargained  and  sold. 
Upon  which  point,  viza  Wheth^  the  coal  mines  claimed  by  the  plaintiff,  and 
mentioned  in'  his  declaration,  were  parcel  of  what  passed  under  ZouMs  bai* . 
gain  and  sale  to  the  persons  under  whom  the  wife  claimed,  an  issue  ioas  taken^ 
and  fotmd  for  the  pUnsUiff^  and  against  the  wife,  one  of  the  two  now  defen- 
dants, (her  husband  being  the  other  defendant  with. her  in  the  presentraetioti.) 
And  the  question  is.  Whether  the  defendants,  the  husband  and  wife,  are 
estopped  by  this  v^ecdiet  and  judgment  thereupon  from  now  aVerring  (contrary 
to  die  tide  so  thare  found  aniiast  the  wife),  that  the  coal  mines  now  in  ones** 
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fion  are  parcel  «f  -the  coal  ttia^s  baxgainad  and  soU  hf  ^  indeiitara  abonro 

mentioned? 

The  opeiatioQ  and  effiici  irf  thiai&kdiQg,  if  it  opemta  ni  aH  m  ft  eoodaaiTe 
bar,  must  be  by  way  of  eatoppeL    If  the  wife  werebouid  by  t^is  find^Qg*  J» 
a^eatc^pel,  and  precladed  from  aveiring  the  contrary  of  wtmt  wsa  tbeii  ao 
foand,  toe  husband,  in  respect  of  hi$  pririty,  eidielr  in  ^state^  ot  in  law, 
wwld  be  equally  bound,  accorrding  to  what  ih  Md  lA  Go.  Ut.  369  a^  **  Pri* 
'^^riea  in  eatatesras  the  feofiee,  lessee,  &o. :  priviea  in  Jaw^  nm  iheJonlB  by 
'^escheat,  tetoant  by 4h9  V^irtesy^^enant  in  dower',  the  inotimbent  .of  a  bene* 
f  .fice,  and  others  ftW  coma  m  hv  act  in  law  in  Uie  jiOfl,ahaQ.  he  bound'  by 
'^  and,  take  advantage  of  estoppels."    The  .question  then  is,  Is^lhe  wife  her- 
self iestopped  -  by  this  former  finding  to  ayer  the  contrary  1    In  Brooke*  tic. 
Estoppel,  pi.  16,  (who  cites  83  H.  6.. 7.  19. 50),  (and  see  also  to  aume  e^lect, 
Btp,  EsiaUy  IdQj  2  E.  4.  17),  it  is  said  to  be  *' agreed  ibai  all  ihe^tecoida 
^^  in  whioh  the  freehold  comes  in  debate^  ahdS:  be  estoi^ed  with  me  land, 
"  and  nin  with  the  hind  ^  so  that  a  man  may  plead  this,  aa  party,  or  aa  heir« 
>^.as  privy,  or  by  qae  estate.*'  /But  if  it  be  said,  that  by  the  fireehoM  oomhig 
in  denote  must  be  meant  a  question -respecting  the -samej  in  aauit  in  whicn 
therfi^eehold  is  immediately  recoverable,  as  in  an  assize,  or  writ ^  entry; 
I  answer,  that  a  reeoBeryin  any  one  suit  upon  issue  jamed  an  matter  of  title 
.is  equally  conclusive  ^upon  the  subject-matter  of  such  title  :  and  .ifaat'a.gnd« 
ing  upon  title  in  trespass  hot. only  operates  as  a  bar  to  the  future  recovery  of 
damages  for  a  'trespass  foiitfded  on  the  same  imjury,  but  also  opemtea  by  way 
of  estoppel  to  any  action  ibr  an  i^ury  to  the  tame  supposed  right  of  ^posses- 
sion,    in  trespass  for  breaking  the  plaintiflTs  close,  (repoi^ted  Jri  .3  Leon. 
Id^)  the-  defendant  pleaded  '<  that  heretofore  he  hifaiself  Inrought  .an  epgc* 
^  tiime  ^rmcs  against  the  plaintiff  of  the  same  land  in  which  the  irespaas  ia 
*'  supposed  to  be  done,  and  had  judgment  to  recover;  and  demanded  judg- 
<<  ipent  if  against,  &c.    It  was  moved  that  the  bar  was  not  g^ood,  becauae  thtl 
<'  ^he  defendant  had  not  averred  his.  title  ^  and  the  recovery  in  one  Action  of 
"  trespa^.  is  no  bar  in  another,"  kc.x;  Quod  curia  concessit.  ,  But  'aa  to  th<9 
matter,  the  Court  ^as  clear  that  the  bar  was  good^     And,  by  Permrn^  whor 
ever  pleaded  it,  it  was  well  pleaded ;  for  as  by  recovery  in.  assize  tke^freehoU 
is^Mind^  so  by  recovery  in  ejectione  firmte  the  poesesfion  is  bound'     And  fay 
AndersQTii  a  recovery  in  one  ^ec$ume  .firma  is  a  bar  in  anotbeip :  especially, 
as  Periam  said,  if  the  party  relieth  apon  the  estoppel.    And  afterwnrda  jodg* 
ment  Was  given  that  tbe  plaintiff  should  be  barred.    This,  it  wili  be  recol* 
lected,  was  an  action  of  ejectiene  firma,  and  not  an  ejectment  niottlded  and 
regulated  by  rules  of  court  as  it  is  at  present.     The  Court  veiy  prc^tly  dis« 
Uhgui$hed'there  between  what  jo|)erates  by  ;way  of  bar  to  a  future  recovery 
for  the  same  thing,  and  what  hy  way  of  estoppel.    That  was  |he  case  of  a 
mer^ recovery  in  ejectiiofne  firros%  without  tide  alleged;  and  the  plaintiff 
might  hi  respect  of  possession,  or  other  varying  circumstances  of  title,  be  wril 
entitled  to  recover  at  one  time,* and  not  be  so  at  another.    And  it  is  not  the 
reoove^;  but  the  matter  alleged  by  the  party,  and  upon  which  the  recovery 
proceeas^  which  creates  the  estoppel.     The  recoveiy  of  itself  in  .an  action  of 
trespass  isr  only  a  bar  to  the  future  recovery  of  damages  for  the  same  injury: 
but  the  estoppel  precludes  parties  and  privies  frOn^  contending  to  the  contrnry 
b(:  that  point,  or  matter  of  fact,  which  having  been  .once  distinctly  nut  in  is* 
6ue'  by  them,'jor  by  (hose  to  whom  they  ate  privy  in  ^estate  or.  law,  has  been, 
pn  such  issue  joined,  solemnlv  found 'against  themi 

•  The  authorities  uppn  which  a  contrary^  doctrine  has  beeii  endeavoured  to 
be  maintained  are  the  opinions  of  Lord  Coke,  as  collected  from  his  ^preface  to 
his  8th  Report ;  the  xesolution  atMl  doctrine  in  the  case  of  Ferrers^  6  Co. 
Rep.  7 ;  the  c^se  of^  Indedan  and  Oth^s  r;  Burgess,  1  Show..  87,  and  S.  G» 
Oon^b.  166;  to  which  may  be  added  what  passed  in  court  in  tbecasD^of 
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f  ▼.  Ilnifut/,  upon  a  motion  for  a  new  trial(a)  in  tbi^  cpurt  in  1767 ; 
and  the  case  of  Sir  Pnderick  Evelyn  v.  Haynes,  Sufry  Sammer  assize's 
1782y  before  hori Mims^dd  ;  and  the  decision  against  the  estoppel  endeav- 
oured to  be  maintaitied  in  Kinnersley  ▼.  Orpe,  Dougl.  617.  As  to  the  first 
of  tbese  supposed  authorities  on  the  subject^  y'lt.  Lord  Coke's  prefistse  to  the 
8th  Report,  he  there  laments  the  multiplicity  of  stiits  in  one  and  the  same 
cause;  whereon  he  says,  **  Oftentimes  there  are  divers  verdicts  on  the  one 
^  side,  and  divers  on  theoUier,  and  y^ti'the  plaintiff  or  diefendant  can  come  to 
^  no  JIdite  end,  not  oan  hold  .the  possession  in  qoiet,  though  it  be  often  tried 
**  and  adjudged  for  either  party.*'  '  And  he  addaf;  **In  personal  actionsv  con* 
**  coming  debts,  goods,  and  chattels,  a  recovery  or  bar  in  one  action  is  a  fapor 
^  in  another  I  and  there  is  an  end  of  the  contcoversy.  In  real  actions  lor 
"  freehold  and  inheritance,  being  of  a.  higher  and  worthier  nature,  and  stand* 
^  jdg  upon  a  ^^^eaier  variety  of  titles  and  difficulties  in  law,  there  coulc[not 
**  be  above  two  trials,  or^at  the  most  (and  that  Very  rarely)  three  ;.  and  in  the 
**  mean  time  after  one  recovery  the  possessicfti  rested  quiet.'*  The  complaisi^ 
of  Lord-  Coke  is  perhaps  without  miuch  "fodndation,  and  h  is  certainly  misapr . 
pHed  to  the  present  subject.  There  must  necessarily  be  a  greater  or  less 
multipUteity  of  suits,  according  to  the  nature  of  the  suit,  and  the  subject  on 
which  it  operatea.  The  ponesikm  of  land  is  changed  much  more  frequentlyt 
and  the  right- to  it  isoajmble  of  an  infinitely  greater  number  of  modificatioiHi 
imd  interests,  than  tko.  right  to  the  freehoid;  The  species  of  action  accom- 
modated to  the  right  of  possession,  however  acquired,,  and  4o  injuries  in  wl^at- 
eVer  manned  done  thereto,  must  be  of  course  more  frequently  c^le^  into  use 
than  otbei'  species  of  action  which  respect  rights  of  property,  eithi^r  fbunded 
on  ontaiisi  or  descents  from  distent  descriptions  of  ancestors,  and  the  various 
acts  of  wMn^  by  which  sueh  special  rights  are  interrupted  or  destroyed; 
The  jadgment,  which  is  the  fruit  of  the  action,  can  oniyfoHow  the  natute  of 
the  particular  right  "claimed^  and  the  iniury  complained  of;  and  can  conclude. 
BO  farther  than  the  existence  of  die  right;  the  injury  hereto,  and  the  compen- 
sation dae  for  the  same.  In  trespass,  di^mages  ft>r  an  injury  to  pIbssessioQ 
%xe  the  only,  thing  demanded  by  the  declaration :  the  judgment  can  only  givo 
tfie  platntiff  an  ascertained  right  to  his  damages,  and  the  means  of  obtaining 
them :  it  oondodes  nothing  upon  the  ulterior  right  of  possession,  ih^ch  less 
of  properly,  in  the  kncl ;  (unless  a  question  of  that  kind' be  raised  by  the  plea 
and  atrsLverse  thereon  ;)*  and  does  not  erentgive  him.  the  means  of  obtaining 
that  possession,  for  the  dismrbance  of  which  he  has  obtained,  .damages^ 
Neither,  however^  Woui^t  a  verdict  and  judgment  in  ureal  attion  operate  by 
way  of  bar  to  future  actions  of  trespass,  or  bring  the  parties  *^  to  the  finite 
tM'.'  wished  for  by  Lor^  Coke;  because  there  may  be,  notwithstanding  the 
ipetdict  and  judgment  in  the  real  a<;tion,  -even  in  that  which  is  rnpst  conclu- 
sive upon  the  right,  (I  mean  a  writ  of  right  itself,)  a  right  of  possession  de- 
rived under  the  owner  of  the  inheritance  in  fee  simple,  or  those  under  whom 
he  claims ;  which  may  .enable  a  plaintiff  in  trespass  to  recover  for  an  injury 
to  hiis  poflsessjon,  done  by  the  very  person  in  whose  favour  the  al^olute  right 
of  property  AM  have  been  so  affirmed  in  a  real' action.  A  judgment,  thiere- 
fi»ro,  in  each  speoies  of  action  is  finaLonly  for  its  own  proper  pqrpose  and  ob- 
ject, and  no  farther.  The  judgment  in  trespass  affirms  a  right  of  possession 
to  he,  a^  between  the  ^^ntiff  and  defendant,  in  the  plaintiff  at  die  tnne  of  the 
trtsspass  xomiaittM;  In  ^he  real  action,  it  affirms  a  right  to  the.freehold  of  the , 
hna  to  be  in  the  demandant  at  the  time  of  the  writ  brought.  Each  apecies 
«rf Judgment,  from  one  in  an  action  of  trespass  to  one  upon  a  wirii  of  risrbt, 
lieNiiuatly  c6ndusive  upon  its  own  subject  matter  by  way  of  bar  to  future  liti^ 
gation  for  die  thing  thereW  decided.  Only  the  matter  of  the  one  judgment 
is  m  its  nafnre,  and  accodung  to  its  class  and  degree  in  the  order  of  actions, 

<«)  The  esoss  was  tried  io  <C0niigiitt. 
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iflore  conekiaive  'inon  the  gieneral  right  of  properCv  m  the  hfkii  lluGti  the  odMT* 
What,  therefore,  Lord  Coke  flays,  that  in  personal  aetions  concetrniBg .  debts, 
goods,  and  effects,  (by  Way  of  distinction  from  other,  actions,)  a  r^nsovery  in 
one  action  is  a  bar  to  anoiher,  is  not  true  of  pernuu^l  aetiona  al^nCj  but  is 
equally  and  uniyeraally  true  aa  to  aU  actions  whatsoever,  quixid  their  subject 
'  matters.  And,  besides,  this  doctrine  has  no  material  bearing  ^n  the  present 
,  qoestion,  whieh  it  most  be  recollected  is,  Whether  an  allegation  on  record, 
upon  Which  issue  has  been  once  taken  and  found,  is,  between  the  parties 
tfJdng  it  and  their  privies,  conclusive,  according  to  the  finding  thereof,  so  as 
to  estop  the  parties  lespectively  frooi  again  litigating  that  fact,  once  so  tried 
«od  found  ?  '     • 

As  to  Arrtff 'lease,  6  'Bep.  7,  and  which  is  to  be  foond  also  repoHedl  in 
Croi  Bliz.  668,  under  the  name  of  Sir  Hmry  F^errsrs  and  two  others  against 
Arden^  with  a  statement  of  the  ikcts  upon  which 'the  resolutions  teported, by 
Lord  (kke  are  foqtided) ;  it  was  an.  action  of  trover  for  an  ox,  brou^t.by  the 
plsintifis  and  another  person  then  deceased,  againet  the  defendant,  -who  plea- 
ded a  former  recovery-  in  trespass  for  the  same  cause  of  action  brought,  by  the 
now  plaintiffi^  and  the  deceased  person^  against  three  persona  who  were,  joint- 
ly with;  the  defendant,  guilty  of  the  conversion  complained  of;  but  ip- which 
fonber  action  the  present  defendant  had  not  been  joined.  To.  this  plea  the 
plaintifi  demurved.  The  Court  upon  argument  was  divided,  whether  the 
nar  were  good  or  not,  and  no  judgment  was,giyen ;  but  the  matter' was  ended 
hy  arbitration^  according  to  the  report  in  Cro.  Eliz.  *  The  effect  of  .the  isola- 
tions in  that  case,  as  reported  in  6  Rep.  7,  was,  ^\  that  the  law  has- provided 
greater  safety  and  remedy  ybr  matters  offree^ld  And  inkeritmnce,  ihtLufir 
debts  and  chattels  ;  for  thsre  <mce  barred^  always  barred  ;'^  but  that  in  mat- 
ters of  freehold  the  party  may  bring  an  action  of  a  higher  nature,  and 
therein  try  the  matter  again.  Now  although  it  bd  truet  th^.  the  same 
matter  may  be  thus  tried-  again,  yet  the  former  judgment  is  no  less  coO- 
clusive  upon  the  immediate  right  then,  in  demand,  as  &r  aa  thai  fercaer  jvdg^ 
meat  pu^rts  to  bind,  and  as  against  all  sach  parties  as-it  Js  competenTby 
law'to  bind.  Upon  the  complaint  made  by  Lord  Vake  in  his  prefiic^  to  the 
6th  Report,  and  which  is  referred  tp  and  again  sepiBated  in  this  J^^port,  I  have 
.observed  already,  and  again  observe,  that  neither  the  one  or  the  other  of  these 
authorities  at  aU  touch  the  present  question,  which  is  that  of  the  efiect  of  a 
plpeciae  allegation  made  in  pleading  on  record,  and  tried  and  found-  between 
the  parties. 

The  case  of  Indedon  and  Burgess^  1  W.  &  M.,  as  raported  in  1  Show. 
27,  Comb.  166,  and  Garth.  65,  was  an  action  of  trespass  for  breaking  a  ^^lose. 
Hea,  a  prescriptive  right  of  common  of  tusbary,  ^.  Replication^  tavcrsiag 
such  prescription.  The  rejoinder  by  way  of  estoppel  was,  that  in  such  a  teisn 
^me  of  the  niaintiflb  brought  an  action  of  trespass  against  the  defendant^  where- 
in he  pleaded  the  same. prescription,  and  issue  tried  -upon  it*  and  found  for 
the  defendant :  and  demurrer  to  ihe  rejoinder.  Accoi4ing  to  Shower^  the 
argument  in  favour  of  the  demurrer  against  the  estoppel  wa^,  that  the,  parties 
.were  different ;  that  there  was  another  plaintiff,  who  was  not  party  to  the 
fermer  suit :  and  finally,  they  took  exception  to  the  declaration  for  not.co»- 
dlnding  against  the  peace  of  both  the  kings.  And,  en  this  last  Section. ihe 
Court  determined  it,  and  not  on  the  estoppel.  The  Court,  aceocding  to  Skow 
er,  gave  no  judglnent  on  the  estoppel,  but  oilly  said  '*  an  estoppel  upon  a-ves- 
dict  goes  a  great  way :  issue  in  tail  shall  never  falsify  it  r,  tot  if  one  miui  ^ 
estopped,  and  he  joins  another  with  him,  whether  this  shall  avoid  the^iitop- 
psl  tsa.  QrttffTv."  The  report  in  Carthew  only  sa3rsi  the  Court  gave  aiD 
opinion  as  to  the  matter  in  laW,  the  esto^l;  but  jud^ent.w»i<g^v«n  as  to 
the  objection  taken  to  the  declaration  of  -cpnira  paoem  dpmmi  regis  i  and  it 
does  not  appear  to  have  been  argued  that  it  would  not  have  been  an 
estoppel,  if  clear  of  other  objeetionStf   in  thereport  in  Comb.  166,  th^  ar- 


IN  THE  FORTY^THISD  TBAR  OF  QEORGE  III.        181 

giun6Bt.oi^.th6  eiX0fpel  turned  on  tliere  being  anpther  plaioliff  joined^  I^rd 
Moli  sayB»  the  meaQing'  **  of  Ferrer* s  caae  is,  that  it  is  a  bar  for  the 
*'  same  iadividaar thing ;  but  here  is  a  new  cause  of  action,  13  E.  4.  2,  3,  4, 
*'  there  one  tresfAissiis  ^  bat  to  anothes  by  way.  of  estoppel;  that  is,  for 
^  taking  a  villein  ;  but  that  is  grounded  perhaps  on  the  reason  (^  the  favour 
*'  of  liberty,  7  IL  6.  8.  In  trespass  on  ap  issue,  whether  such  an  one  died 
**  Mised,  a  verdict  was  a  bar  to  another  action  of  trespass  by  way  of  estoppel, 
^  because  there  issue  was  joined  on  a  matter  in .  the  realty..  As  to  the 
^  section  of  Littleton  before  cited,  the  joining  cannot  privilege,  as  a  release 
*'  by  one,  who  afteiMvards  joins  with  another;  that  release  is  :pleadable  to  . 
**  both :  i^  this  had  been  in  a  real  action,  where  tbere  might  be  summons  and 
,  there.it  is  admit|ed  it  would  be  an  estoppel/'  DMen,  Jivstice, 
^  Fertjer^s  case  is  not  .like  t^is ;  foi  here  is  a  joew  cause  of  action,  a 
*•  new  trespass  j-'but  inPerter '^ca^^it  was  another  action  for  the  same  trespass. 
*^  And  the  Court  was  certainly  against  Tremain,**  It  iausi  certaji)lv  be  ad- 
nitted,.  that  the  present  ouestion  in  substance  aros^  and  might  have. been  de' 
cided,  but  was  not  decided  in  the  above  case  of  Indedon  v.  !Burgess,  and 
tbat  the  decision  proceeded  on  another  grQk»nd>  It  appears  that  Ifyltj  Ch.  J. 
was  aware  of  the  case  in  13  E*  4.^2, 3,  4,  of  the  estoppel  pleaded  in  the  ac- 
tion of  trespass  for.  taking  a  villein ;  and  also  of  the  case  in  T  H.  6.  8 :  but 
ke  certainly  is  not  ^^rranted  by  any  thing  to  be  found  in  (he  report  of  13  E. 
4^  in  suggesting  that  the  decision  m  that  case  was  ^upded  on  any  reason 
in  fisTour  of  ^liberty  («) :  nor,  as  to  7  H.  .6. .  8,  in.  saying,  that  the  estoppel  in 
that  oase  was  sastaioed,  because  ikete  the  mue  (which  wa;9  on  the  dyins  seised 
of  a  certain  person)  was  joined  on  a  matter  in  the  realty.  .  The  only  ques- 
Uonin  the  case  13,  £.  4,  <was  .tW  whi^h  wasronde  hj  Catetjby^  t.  e.  upon 
the  identity  of  the  mutter  in-  4«s^e.  •.  There  )>y  partition  the  villein,  who 
had  been  regaxdaot  to.  a  manor,  was. allotted  with  certain  lands  to  one 
•ister  in  gross,  atKl  the  manor  «to  tbe  oikpx  sister.  The  ancestor  of  the 
TiUein  had  answered  in  thsi  (onner  suit,  in  which  it  "had  .been  alleged  that 
be  was  a  villein  regardant,  that  he  was  free  ^nd  not  a  viDein  in  manner 
•nd  toum  as  alleged,  and  it  was  so  foiind.  ,  And  jthe  effect  of  this  finding  as 
•a  estoj^wl,  which  was  relied  nponby  the' plain  tiff  in  fhat  suit,  (thq  son  of 
thesat^poeed  villein  in  the  former),  was  rested  in  argument,  z^t  on  the  ground 
that  it  wonld  be  no  estoppel  if  the  issue  were  the\same»  but  on  the  groui^d 
•f  the  issue  being  different :  thereby  admitting  that  it  would  have  been  an 
estoppel. if  the  issue. had  been  the  same :  and  of  that  opinion  Brian  an3  th0 
seat  of  the  Goort  seem  to  have  been*  ^The  case  in  the  Veiur-book  7  H.  6.  S, 
0«.  was  this»  Assiae  was  brought  against  ]Popham  and  others,  and  the  plaint 
was  ef  a  aaill,  with ^ other  lands  and,  tenements.  '  And  Pi^am  said,  that 
WNkhm  ought  not  to  be ;  for  one  /•  Ppphamvr^B  seised  of  the  tenements,, now 
pat  in.mw  «nd  plaint,  in  his  demesne  as  of  fee,  and  died  ^  so  seised ;  after 
whose  denth  plaintiff  claimed  as  by  force  of  a  lease  niade  to  him  by  the  said 
X  Ptfphmn-  for  term  of  life  ;  whereas  nptbing  passed  by  the  deea ;  and  de- 
manded judgment.  The  plaintiff  said,  that  the  fiuher  of  th6  terumt  had 
nothing  hut  hy  the  diiteiun  done  to  the  plaintiffs  and  he  made  cojftinual 
tiniMf  oHdsouU  not  enHr^  for  fear  ofdeatft.  To.  which  the  tenant  said,  that 
M  aOQiher :  time  he  bnoMHght  trespass  agi^inst  the  plaintiff,  in  which  the  plain- 
tiff jtistjfied,  because  the  father  of  the  tenant  leased  to  him  for  life,  and  the 
tenant  said  that  his  father  diedeeised  ;  and  this  ions  found  for  the  tenant^  and 
jhe  raccrvered  damages :  judgment  if  he  shall  be  received  to  defeat  this  issue 
onc^  found*  JEUdfo,  who  argued,  foir  the  plaintiff  that  he  should  not  be  estop- 
ped, said,  /'he  li^w  well  that  the  plaintiff  should  not  be  received  to  ^^, 
ttet  tho  tms^nl's  father >4id  not  die  seised^  which  had  been  tried  in  the  writ 
4»f  trail|pass  ^  but  to  ater  a  thing  which  stands  well  with  the.;first  issue,,  it 
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neems  lie  shAll  "he  receired ;  beeatuie  it  does  not  foiiow  iktt  if^  he  died'aeised; 
ttterefore  h^  died  seise^  of  a  good  estate  ;  but  we  ba^e  shewQ  how  tie  4M 
afeised;''  So  that  it  seems  clearly  admitted  by  those  who  argued  against  die 
estoppel,  thai  the  party  was  estopped  as  to  the  very  iuue  found  against  Af«t, 
but  not  as  to  other  matters  consistent  therewith^  that  is,  consistent  with  the 
fact  of  dying  seised,  but  avoiding  the  ef!ect  thereof  in  point  of  iAW)  (that  is^ 
avoiding  its.efiect  as  a  descent  to  toll'  an  entry,)  by  the  disseisin,  cetitinipid 
claim,  and  non-entry  for  fear  of  death  as  alleged.  Cottesinove  then  says, 
**  In  writ  of  trespass  of  close  broken  the  issue  trenches  well  enough  in  die 
realty ;  as  if  the  defendant  justify  his  entry  by  reason  of  iniieritance  which 
he  has  in  the  freehold ;  if  this  be  traversed,  this  shaH:  he  pertfnpiory;  and  so 
it  was  in  our  case.  Papham  brought  trespass ;  the  (then)  defendant  pleaded 
in  bar,  because  ef'a  tease  mlide  to  him  for  life,  and  the  plaintiff  tnade  tilM 
by  descent  of  the  inheritaf^ce,  which' was  tra-versed,  and  found  with  the  plain- 
tiff;.  which  issue  was  merely  in  the  realty.  Whereforo-tt  seems  to  mevtbat 
the  (now)  plaintiff  shall  not  ^  received  now  to  disturb  it."  Martin  says, 
*^  As  my  compeinioh  has  said,  ike  issue  is  cv  high  in  a  nrtit  of  trespass,  if 
taken  in  the  realfy;  as  in- an  aitize;  and  if  the  present  plaintiff  in  the  writ 
of  trespsCss  had  traversed  the  descent  as  he  did,  and  it  had  been  found  Mtk 
the  plaintiff,  and  the  plaintiff  had  also  hrou^ghi  trespass,  should  ^  6e  per" 
mitted  to  avoid  the  desetnt,  by  such  descent  as  he  has  notv  done  ?  .  I  say  nof . 
iVb  more  shall  he  he  reteit>ei  in  this  assize,  vfhere  t^e  ptaint  is  of  the  tame 
tenements?*  The' case  came  ori  again,  7  Ht  6.  fo.  20,  when  Afarf m  said  he 
thought  the  phuntiff  should  be  estopped  t<^  avoid  the  descent,,  for  thisWai 
fomnd  ofice  against-  him  ^ith  the  no'W  tetianfs,  upon  fffkkh  they  reeovired^tkeir 
damages;  and  fbr  this  the  descent,  i^hich  was  the  cause  of  the  judgment, 
tLiii  upon  which  jtidg!nen(..was  ^iven,  ought  io  be  undetsstood  to  he  a  good 
descent,  and  especiidly  per  ent.  primes.  And  there  wvis  a  like  cas^, 
where  a  release  was  pleaded  in  b^r,  and  the  plaintt0*  said  it  wiu  made  by 
duress  of  imprisonment,  and  was  afterwards  nensnitf^and  brought  a  ne# 
writ,  and  the  release  was  again  plefided  in  bar ;  and  he  would  have  avoided 
the  deed,  because  it  was.  made  at  a  time  when  he  was  >witl|iii  age,  and  he 
was  not  received  so  to  do :  for  that  when 'he  had  Mid  the  deed  was  made  hf 
duress,  dec.  he  acknowledged  it  te  be  good  in  all  points  but  that.  Likewise 
in  this  jcase,  when  the  descent  is  found  against  the  plaintiff,  it  shall  be  holden 
as  iaeknowledged  h^  hira;^  and  if  so,  it  is  to  be  understood  as. well 'ae* 
knowledged,  as  at  this  time  other  matter  was  not  shewn.  Gokain  oonteaded^ 
that  the  Continual  claim  was  contrary  to  the  issue ;  wherefore  the  averment 
could  not  be  received.  But  Strdngukiys  (who  Was  a  Judge)  said  it  was  ndt 
contrary,  and  that  the'  avemient  might  be  received*  And  he  thought  tltoit  thd 
inquest  bad  only  to  inquire  if  J.  Pophdm  the  father  died  seised  in  fact,  which 
they  had  done;  but  the  matter  of  law  arising  from  the  conthraal  claiDi 
'was,  not  in*  charge  to  them.  And  that  it  seemed  to  hin^  a  marvellous  thing 
.  to  intend  a  matter  upon  a  verdic't  necessarily,  of  which,  nevertheless,  the  io* 
quest'hadnot  power  to  inquire."  So  that  it  s^ems  clear  that  Strangwmfs^ 
who  differed  from  Martin,  thought  the  finding- wat  an  es^ppel  as  i^  as  it 
went  Bro.  tit.  Estoppel,  71,  says;  in  his  abridgment  of  this  case,  which  was 
not  decided,  **  Optima^  opiiiio  was  that  it  was  a  godd  estoppel :"  and  toih 
dudes,'  **  sic  vide,  issue  was  tried  in  action  of  trespass,  and  judgnumt  given 
upon  this,  is  a  good  estovpd  in  a  real  action,^  Bf  this  case  it  appears  to 
have  been  on  all  sides  then  admitted  in  ailment,  thai  an  issue  inken  and 
found  upon  a  traVerse  of  a  pretise  fact,  material  to  the  right  iir  queation^  in  an 
action  of  trespass,,  is  equally  peremptory  by  way  of  conclusion  as  to  that  same 
fact,  and  upon  the  same  right,  between  the  same  parties  in  an  assizoi'  The 
authorities,  therefore,' 'which  Lord  Holt  referred  to  in  hidedan  ▼•  Bur  gem 
wouldj  if  further  examined,  have  'warranted  the  Conrt  (suppoaing  the  difiet^ 
ence  of  parties  to  have  opposed  no  obj^6on  tof  their  «o  doing)  in  then  giving 


IN  THE  POirrY-THIRD/rEAB  OP  aEORfeE  III.         188 

ft  judgment'  ttfK>Q  the  point  now  in  qaestion^as  well  as  upoa  the  odier  pdnt, 
of  contra  pacem^  &c.  on  which  it  was  actaally -given. 

As  to  the  case  of  Astwf/  v.  Bennett  j  in  which  a  new  trial  was  moved  for, 
because  a  verdict  was  taken  for  the  defendant^  both  oo  the  general  issue  and 
on  the  plea  of  Uberum  tenementum :  wheieas  theie  was  only  evidence  to 
sappoft  the  finding  for  the  defendant  on  the  general  issue ;  and  where  the 
newtrial  is  said  toi  bate  be^n  refused,  betaitse;  tHfe  Coarl  held  that  the  finding 
on  the  Uberum  tenementum  would  not  prejudice  the  plaintifT,  as  a  judgment 
in  a  possessory  action  was  not  conclt^sive  t)ir  real  rights.  If  it  wet>3  indeed 
ao  laid  down  by  .th§.  Court,  the  doctrine  mpst  certainly  be  re^e^ved  wifh^sonie 
degfee^  of  qualification  and  ^aHowance.  "l^he  plea  Would^  be  condnsfve,  that 
at.  the  tim^  Of  pleading  the  plea  the  soil  and 'freehold  were  in  (he  defendant ; 
and  if  properljr  plea^ 'by  w^y  of  estoppel,  it  would  i^siop  the  pldintifii 
against  whom  it.  was  found,  from  again  alleging, ihe  eontmiy.  But « if  not 
brought  forward  by  plea,  as  an  estoppel,  but ^nly  ofiered  in  evidence,  it  would 
betnaierial  evidence  indeed  that  the  right  of  freehold  was  at  the  time  as 
found  ;  but  not  concli^isfve  between  the  parties,  as/^ap. estoppel  woulcl  be.  .  In 
that  case  the  proper  course  would  certainly  h^ye  been  for  the  Judge  at  the 
trial  ta  have^ischarged  the  jury  froih  finding  any;  verdict  on  the  ^lea  of  2i^ 
runt  tenemeAtumj  on  which  jdo  evidence  was  given. 

A«  to  the  other  case  relied  upon  by  the  ptE^intifT,  of  Sir-  Frederick  Evdyn 
T.  Hof^neSf  which  was  a  second  action  for  obstructing  a' watercourse,  tried  be«. 
foje  Lord  Mansfidd^  upon  a  plea  of  not  guilty,  and  wWre  a<  verdict  for  the 
plaintiflTin  another  ftotiofi  brought  agEf^ost  the  defendant  for  another  obstruc- 
tion'to  the  sa^e  watepcourse  wcts^i^en  ih  evidence:  JLord  Mansfield  held, 
very  properly,  that  the  plaintiff  had  not  obtained  such  iv  determmation  of  his 
right  by  the  fornver  verdict  ad  the  Ikw  considered  as  coticlusive.  It  could 
oiriy  be  conclusive  qpon  the  tight,  if  it  (ipuld  hafe  Wen,  used,  and  were  actu- 
ally used,  in  j^leading,  by  way  ofestoppel,  which.it  could. not  be  in  that  case; 
first,  Becanise  no  issUe  was  tal(en  in  the  first  action  upon  any  precise  pojni.; 
which  ii  necessary  to  constitute  ad  estoppel  thereupon  in  the  second  action : 
secondly,  It  was  not  even  pleaded  hy  vidL^  of  estoppel  in.lhoKcond  a<;tioi|» 
but  only  offered  as ^vt^e^eoi)  the  general  issue:  ^od  in  (tfder 0  be  an  esto{i^. 
pel  il  must  have  b^en,  1^9  already  observed,  pleaded  as  such^  bj  iapt  aver-f 
mefils.  .  ^  ,        ' 

Arte  the  cas^  of  Kinnersley  v.  Orpe,  it  is  extraordinary  thftt  it  should  ever 
have  been  for  a  moment  supposed  that  there  could  be  an  esto^|>el  in  such  a 
case.  It  was  not  pleaded  ^as'such  :  neither  were  the  parties  in  the  second 
suit  the  same  with  [hose  in  the  first.  The  doubt  seeifps  rather  to  be,  'Whetnei 
the  former  record  in  the  action  of  trespass  was  bt  all  admissible  in  evidence 
upon  the  subsequent  action,  for  penalties  for  fisbitig,  under  the  stat.  5  Geo.  3. 
c.  14.  s.  3,  4,  against  the  clefendant,  who  wiusno  party  to  the  former  action, 
than  as  to  i^ny  conclusiteefieGtit  could  have  had,  if  pleaded'by  wfty  of  estop- 
pel, which,  however,  it  viras  not  in  thlit'case.        .  ' 

None  of  the  cases,  therefore,  cited  on  the  part  pf  the  plaintiff  negative  the  con- 
clusiveness of  a  verdict  found  on  any  precis^  point  once  put  in  issue  betweeit 
the  same  parses,  or  their  privies.  The  eas^  adverted  to'  bv  Loi'd  Holty  and 
which  have  been  fuHy  explained  fend  enforced  by  the. defendant's  counsel,  to- 
gether with  the  other  authorities  on  the  subject  of  jMrotestation  and  estoppel, 
cited  (torn  Bco.  Abr.  ProtestiOion,  pi.  9.  Fitzherbert,  Estoppel,  pi.  20,  are, 
in  our  opinion^  as  well  as  upon  the  reason  and  conveniencia  of  the  thing,  and 
the  analogy  to  the  rules  of  law  in  other  cases,  decisive,  that  the  husband  and 
wife,  the  defendaifis  in  this  case,  ore  estopped  by  t^he  (brmer  verdict  and  judg- 
ment o»  tke  some  pomt  in  the  action  of  trespass,  to  which  the  wife  was  a 
party,  from  averring  that  the  coal  miAes  now  in  quesl^  are  jKtrcel  of  tht 
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ewd  minm  barg»nedMd  sold  by  Sir  John  Zovch^  and  consdqtiently,  that 
the  plaintiff  ought  to  recoTer.(l)  (2)  \S      .^ 

Jadgment  for  the  Plaiimn. 


M^Daniel  and  Another  f.  Htighes. 

3£aft,367.    Feb.  11, 1803. 

A  g[«n>iikee,  agaiiiBt  wbem  •  recovery  wni  had  iii  the  mayor*!  court  mi(tre\gn  iMuibment 
ailer  ASttiilinoBf  to  thftidefeodaiitaii4  mkU  rettirDed,  inayproteci  hitamK  hygi^iBf  raoit 

Eroceedinrs  in  evidence  upon  ntm  asfwmptU  in  an  action  to  Recover  the  mii^  oeht  bnmghi 
y  the  dptendant  below,  withoat  proviog  the  debt  of  the  plaintilT  below  who  attached  the 
inoiaey  in  his  haiida.  Althouj^h  by  the  courae  of  proceedings  in  the  mayor's  court,  bail' 
aot  having  been  pat  in,  Ih^  plaintiff  below  waa  dot  obliged  to  prove  tiie  debt  to  oBtitto 
faiflMelf  to  recover  agai^ -the  garaiabe«K 

THE  piaintlffi  hroughi  assttmpsit  to  recover  from  the  defendant  360W.  for 
money  nad  iind  teceivi^  by  him  to  their  use,  as  their  agent  or  broker^  from, 
certain  underwriters  for  insdrance  upon  the  cargo  of  a  certain  shin,  in  the 
year  1798. '  The  defendaht  pleaded  non  (issumpsit^  with  which  he  aeliyered 
noticesrof  set-off.  The.  cause  was  tried  before  Lawrence^  J.  a,t  Westminster 
on  the  23d  oi  February  1802,  when  a  verdict  was  found,  fpr  the  plaintifis^ 
damages  2100i.i  subject  as  to  the  set-off  to  the  award  of  B.  jB.,  and  subiect  to 
the  opinion  of  this  Court,  whether  the  plaintiffs  were  entitled  to  recover  1500Z. 
part  of  the  said  2100/.,  under  the  circumstances  stated  in  the  following  case. 

The  plafmiffs  proved  at  the  trial,  that  m  February  1798,  they  einployed 
the  defendant  to  effect  an  insurance  upon  goods  .by  the  ship  Guglifibnino^ 
which  was  accordingly  done,  to  tfie  amount  of  3600?.  against  ^I  risks.  That 
the  vessd  proceeded  on  her  intended  voyage  from  Leghorn  to  Chesterj  but 
was  captured  by  a  Frenbh  ship  of  war,  and  carried  into  ^dstia  mCarsitOt 
whefe  the  ship  and  targo  being  condetnned,  the.  underwriters  became  liable 
to  pay  to  the  plaintiffs  tne  isaid  sum  of  3600/.,  which,  or  at  least  sufficient  tb 
cover  the  said  1500/.,  was  paid  into  the  defendant*^  hands  for  the  plaintifis' 
tise  by  the  nnderwritcrs.  at  different  payments  between  the  31st, /antiary  and 
the  1st  of  Jane  1800.  The  defendant  gave  in  evidence  the  record  or  minutes 
of  proceedings  on  an  attachment  in  the  mayor's  court  of  the  city  of  London  : 
whereby  it  appeared(ir), 

"^That.on  tne  7th  January  1800,  John  Pqiieson  and  others  fevied  their 
plaint  ii^  the  said  cpurt  against  WUliam  WDanieU  Charte^^  Terreni  and 
Co.  (the  said  ST  Daniel  and  Terreni  being  the  plaintifis  in  this  action}  in  a 
^  \ ^ ■ ■ —  '      ■       ■       •'•.     ^ 

(ly  Vidd  C^tureh  V.  Leavenworth,  4  Day's  ^p.  V74,  Ryer  ^,  AttbaUr  fy  dl.  Id.  431.  Cmuum 
V.  m  Gfemuielhds  l\umpike  Ctmpany,  1  Conn.  Rep.  1.  ^ 

(2)  [A  piMTty  cannot  plead  a  /briber  jotonent  as  an  estoppel,  to  a  MMVaBtion^  onleMi 
the  same  point  is  pat  in  issue  on  the  record  and  directly  found  by  th^  jary.  JSmImmw  v« 
Coo;»er,  15  Pick.  276.  A  party  is  estopped  in  his  action  by  &  judgment^  in  4  former  like 
action  between  the  same  parties,  mipported  by  the  same  evidence.  SnMk  V.  Whitings  11 
Maasv445.  •  •         .• 

The  doctrine  of  Lord  £Ue|iboroi:^h  in  the  text,  seemp  accordant  with  well  settled 
principles— and  js  spstained  by  the  cases  of  KUh^mr  v.  Berry  17  8.^  R.  319.  .  M»9k  v. 
TiMTy  4  R.  Sl^.  In  this  last  case,  the  Supreme  Court  of  Pennsylvania  say— that  a  verdict 
and  jq^ment  between  the  same  parties  or  their  privies,  on  the  same  subject  matter,  ihoueh 
in- a  dirorent  fonn,of  action,  is  aduussihle  and  eoncHisive.  As  to  the  efiect,  however,  of  a 
finding  on  a  travene  of  the  plea  of  iihentm  Unementumt  pleaded.in  an  actaoa  of  tite^pasB,  «p» 
on  the  title  ioa,  sobsequent  action  of  ejectment,  see  the  cases  of  K^rr  v.  Cftssit,  7  W.  371. 
Foster  v.  Me  Divitt,  9  W.  349.  In  the  case  of  Meredith  v.  Gilpin^  reported  in  6  Price,  146, 
S  Eng.  Ezeh.  R.  416.  GrahaMy  B.  in  delivering  the  judgment  of  the  Court,  said,  ^Xbe 
plea  of  Uberum  tenemcnfifM^o  a  elaim  fonnded  on  possession,  pats  merely  the  powussory 
title  in  issue."— W  J    . 

(a)  The  prooeedingi  at  Urge  were  ie£»Ried  to  tn  and, accompanied  the  case. 
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pka  6f  d^lit  ^T«in,  demanding  against  them  SOOOf,  aiklsWore  to  a  debt  of 
IdOCM.  and  upwards ;  and  thereupon  pnyei  the  process  of  the  court,,  which 
was  granted^  tipoa  which  It  was  commanded  by  the  same  court  io  one  of 
the  Serjeants  at  made  of  the  said  court,  diat  he  should  tummon  the  said  then 
defendants  to  appear  in  that  court,  to  answer  the  said  then  pkintifis  in  the 
plea> aforesaid.  That  afterwards  at  die  same  coCirt  the  said  seijeant  at  mace 
retumtd  that  the  then  defendants  had  nothing  in  the  said  city  or  the  liberties 
thereof  whereby  they  could  be  summpned,  nor  were  to  he  found  within  the 
And  at  the  same  court  the  then  defendants  were  solemnly  called  and 


did  not  appear,  but  made  default.  That  sit  the  same  court  it  was  alleged  by 
tlie  then  plainttft,  that  /.  7.  Hughes  the  garnishee  (being  the  defendant  in 
Ais  action)  owed  to  the  then  defendants  15002.  in  monies' numbered,  as  the 
proper  monies  of  the  then  defendants,  and  then  hod  tmd  detained  the  same  In 
hisiiands  and  custody :  and  th^refote  the  then  plaintifis  prayed  process  to 
attach  the  said  then  defendants  by  the  said  1500Z.  so  then  being  in  the  hands^ 
and  custody  of  the*said  garnishee  as  aforesaid,  so  that  the  said. then  diefend" 
ants  might  appear  In  the  court  to  answefr  the  said  then'  ptEiinttfis  in  the  plea 
aforesaid.  Whereupon  it  was  commandeid  by  the  same  court  to  the  said 
aerjeant  at  mace,  that  he  should  att|u:h  the  then  defendants  by  the  said  15002., 
so  being  then  in  the  hands  and  custody  of  the^sald  garnishee  as  aforesaid, 
and  the  same  in  his  hands  and  custody  defend  and  take,  so  that  the  said  then 
defendanCs  might  appear  in  that  court  to  answer  the  then  plaintiffs  in  that 

5 lea.  That  afterwards  at  the  said  mayor's  court,  holden  on  the  13ih  of 
oMxuLry  aforesaid,  the  then  plaintiffs  appeared,  and  the  Serjeant  at  mace 
letumed,  that  he,  by  virtue  of  the  said  precept,  on  the  said  7tfa  of  Jonwary, 
had  attached  the  then  defendants  by  the  said  15002.,  therein  stated  as  then 
being  in  the  hands  and  custody  of  the  said  garnishee,  so  that  they  might 
appear  to  «iswer  the  then  plaintiffs  in  the  plea  aforesaid,  'that  the  then 
defendant,  although  solemnnr  called  tn  the  same  coUrt  on  four  several  days, 
that  18  to  say,  on  the  13th,  14th,  2Sd,  atid  24th  of  January  aforesaid,  did 
not  conte,  but  made  default  on  eich  of  those  days,  which  were  recorded 
against  them :  and  thereupon  afterwards  the  then  plaintiffi  prayed  process  to 
warn  the  said  garnishee  to  appear  in  the  court  to  shew  cause,  &c.  Where- 
upon at  the  same  court  it  was  commanded  by  that  court  to  the  said  Serjeant 
at  mace,  that  he  should  warn  and  make  known  to  the  ^aid  garnishee  that  he 
should  appear  in  that  court  to  be  hoMen  oh  the  27th  of  January  aforesaid, 
to  riiew  )caase  why  Ae  then  plaintiffs  ought  not  to  have  -execution  of  the  said 
15002.  so  attached  in  his  hands  and  custody  as  aforesaid.  At  which  court 
80  holden,  kc  the  said  seijeant  at  mace  returned,  that  he  by  virtue  of  the 
said  last-mentioned  precept  had  warned  and  made  known  to  the  said  gar» 
nishee  to  appear  at  that  court  to  shew  cause,  kc.  And  thereupon  at  the 
same  court  the  said  garnishee  appeared  and  had  leave  to  imparie.  That  the 
said  garnishee,  on  the  13th  6f  November  1801,  pleaded  in  the  same  court, 
that  the  then  plaintiffs  ought  not  to  have  execution  against  him  of  the  said 
1500^.  in  monies  numbered  so  attached  as  aforesaid,  or  of  any  part  thereof;  ' 
because  he  said,  that  at  the  Htm  of  making  the  said  aitachrnhd^  or  at  any 
time  sincer  he  had  not  owed  to  or  detained  from,  or  then  had  owed  to  or 
detained  from  the  then  defendants,  the  said  15002.  or  any  part  thereof:  and 
thereupon  issue  was  joined.  That  on  the  25th  of  Nonember  1801,  this  issue 
.came  on  to  be  tried  in  the  said  court  of  the  mayor,  when  a  verdict  waa  found 
that  at  the  time  of  making  the  attachment  aforesaid  the  said  garnishee  owed 
to  and  detained  from  the  said  then  defendants  the  sum  of  1^002.  in  monies 
numbered  as  the  proper  monies  of  the  then  defendants.  That  judgment 
was  thereu|k)n  given  by  the  said  court,  that  the  then  plainti&  should  have 
execution  pf  the  said  15002.  in  monies  numbered,  so  attached  and  found  bj 
the  jury  as  aforesaid,  by  pledges,  if,  tec.  and  process  for  the  remainder. 
And  thereupon  the  said  phuntifi  found  sufficient  plec^es  to  restore,  fee.  and 
Vol.  II.  24  ' 
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&  pveeept  being  delivered,  the  then  plainliflb  hed  exeoojlioii,  and-  tbeieof 

acknowledged^  themselves  satisfied." 

That  it  did  not  -appear  by  the  said  record  or  miivutea  of  proceedinga,  that 
the  then  defendants,  or  either  of  them,  had  ever  been  suwimaned  to  appear 
in  the  said  court.  That  the. present  defendant  gave  in  evidence  at  the  trial 
of  <this  cause  a  letter  written  by  the  said  W.  llhc  Ddnid  to  the  defendant, 
bearing  date  the  19th  of  September  1801,  wherein  the  said  W.  Mac  Daniel 
alluded  to  the  said  attachment  by  saying,  **  If  it  should  be  in  our  power  to 
*^  rise  the  attacboaent,  can  we- depend  on  your  goodness  to  pay  us,  or  accept 
**  biUs  for  the  amount  immediately  after  the  same  is  done  ?"  But  no  evi* 
dence  was  given  of  the  plaintiff  in  this  cause,  or  either  of  them,  having  had 
any  knowledge  of  the  said,  attachment,  except  the  same  can  be,  and  as  ikr 
only  as  it  can  be,  collected  from  the  said  letter ;  nor  was  any  evidence  given 
that  the  plaintiffs  owed  the  said  Patteson  and  others  the  said  15002.  or  any 
part  thereof*  The  question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiffs  were  entitled  to.  recover  the  said  sum  of  1500/.  so  paid  by  the  said 
underwriters  into  the  defendant's  hands  for  the  plaintifis'  use  as  aforesaid  ? 

Barry,  for  the  plaintiffs,  contended  that  the  proceedings  stated  in  the  may- 
or's court  were  wholly  irregular  and  void  a  priiidpiOf  and  not  binding  on  the 
present  plaintiiis.     Three  parties  are  necessary  in  a  proceedingoo  foreign 
attachment,,  the  plaintiff,  the  defendant,  and  the  garnishee.     The  plaintiff 
must  prove  his  debt ;    the  defendant  must  have  due  notice  of  the  process 
against  him;   and  the  garnishee  must  be  in  the  actual  possessioti  of  that 
property  of  the  defendant's  which  is  to  be  attached  :  neither  of  which  is  made 
out  in  this  case,  and  therefore  the  plaintifis  .are  entitled  to  recover.     First, 
it  appears  upon  the  state  of  the  case,  that  the  defendant,  the  ganiiaheo  be- 
low, had  not  in  fact  received  the  plaintifis'  money  at  the  time  when  the 
attachment  issued^  which  was  on  the  7th  of  January  1800,  retamable  on  the 
13th  ;  for  the  property  did  not  come  into  his  hapds  til]  between  the  31st  ot 
May  and  the  1st  of  June :  but  an  attachment  cannot  be  of  ffoods  in  which 
the  party  had  no  property  at  the  time.     17  Ed.  4,,  p.  7,  and  Bro.  Afar,  detta,  pi. 
163 ;  nor  of  a  debt,  before  it  is  due,  Daiton  v.  Smelleyj  Gro.  Eliz.  1@4 ;  not  caii 
it  charge  any  other  than  the  debtor  himself,  Masters  v.  JLemr,  3  Salk.  49.     So 
in  Brwk  v.  Smith,  1  Salk.  280,  it  was  holden  that  condemnation  in  foreign 
attachment,  after  the  action  commenced  by  the  creditor  in  the  superior  court, 
but  before  plea  pleaded,  cannot  be  given  in  evidence  on  non  luftfflmnr,  but 
ought  to.  be  pleaded  in  bar.     [Lawren^,  J.     That  is  contradicted  in  Savage^s 
case*  1  Salk.  291.]     So  is  the  case  of  Wills  v.  Needham{e) :  but  there  it 
seems  that  the  recovery  must  have  been  had  before  the  action  commenced 
above.     Now  here  it  appears  that  this  cause  was  tried  in  February  1802,  and 
the  nisi  prius  record  will  shew  that  the  action  muJBt  have  been  commenced ' 
prior  io  the  25th  of  November  1801,  when  the  recovery  was  had  in  the  may- 
or's court.     Secondly,  the  defendants  below  had  not  due  notice  of  the  attach- 
ment, and  therefore  ought  nyt  to  be  prejudiced  by  the  verdict  and  judgment, 
-which  they  had  no  opportunity  of  controverting.    Leuns  v.  Clarges,  Oilb. 
Law  of  £vid.  25.     And  in  Smith  v^  Ridges,  T.  Jon.  165,  the  returia  of  nil  ha- 
bet,  nee  est  inventus,  .against  the  defendant  below,  was  holden  not  to  be  within 
the  eastern,  and  therefore  not  binding  upon  him  as  a  nptice  tc'dtefend.    And 
again,  in  Fisher  v.  Lane  and  others,  3  Wils.  297,  where  the  proceedings  in 
the  mayor's  court  appeared  to  have  been  the  same  as  here,  the  Court  of  C.  B.  . 
gave  judgment  for  the  plaintiff  on  the  ground  that  no  notice  had  in  fact  been 
given  to  her  to  come  in  and  defend  herself  against  the  attachment.     [Lord 
Ellenborough,  C.  J.     There  is  a  very  essential  difference  between  that  book 
and  the  report  of  the  same  case  by  Mr.  Justice  Blackstone,  2  Blac.  834,  where 
Lord  C.  J.  De  Grey  assigns  as  the  reason  for  the  decision^  that  the  judgment 

(a)  £.  9  W.  Sycited  in  3  Lutw.  995. 
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in  tfae  mayors  <:oaft'did  not  appear  to  be  such  asf  fell  within  the  custotri; 
there  being  no  sammons  of  the  defendant  Fishery  nor  any  retunt  ofnihU^ 
^Ec*  Now  here  there  is  a  regular  return  of  non  est  inventus  and  nihily  appear- 
ing upon  the  face  of  the  proceedings,  which  shews  that  the  party  was  not 
forth-coming,  and  had  notning  whereby  h^  could  be  attached  to  answer ;  and 
therefore  assigns  a  reason  why  he  could  ndt  be  summoned.]  Thirdly,  the 
plaintiff  below  proved  no  debt  due  from  the  defendants  below,  the  present  plain- 
lifis,  which  is  required  both  by  law  and  reason  before  a  party  can  be  entitled  xq, 
leeover ;  and  no  custom  which  dispenses  with  such  proof  can  be  good.  [Lord 
BU€lsb0roiugh,  There  is  no  issue  on  the  plaintiff's  debt  in  the  mayor's  eourt^ 
aa  between  him  and  the  garnishee,  when  the  defendant  'does  not  come  in  and 
defend.— -I«  BUa^e;  J.  The  only  way  in  which  that' can  come  in  issue  be- 
tweea  them,  is  by  the  garnishee  appearing  and  putting  in  bail. — Grose^  J.' 
The  attachment  is  meant  in  the  first  instance  to  compel  appearance.]  In 
Baiiim  t.  henumger^  1  S(ra.  641,  where  the  defendant  pleaded  a  recovery 
in  foreign  attachment,  the  custom  was  laid  to  be  that  the  plaintiff  should  sweat 
to  bis  debt ;  for  want  of  which  the  Court  held  the  exception  fatal  on 
demurrer.  And  in  Coke  't.  Brainforth,  Cro.  Eltz.  830,  and  Paramour  t. 
Pam^  lb.  598,  on  a  similar  plea,  the  Court  on  demurrer  held  that  the  debt 
was  tiaversable.  Now  here  the  present  plaintifl^  had  no  opportanity  below 
of  travnaiDg  the  debt,  and  therefore  the  defendant  ought  to  have  proved  it 
here;  especially  as  by  putting  in  bail  below  he  could  have  driven  the  plain- 
tiff there  to  havepxored  his  debt.  And  in  Palmer  v.  Hookct  1  Ld.  Raym. 
7S7,  this  Very  point  was  ruled  by  Holtj  Ch.  J.  at  Nisi  Prius,  that  npon  9u?n- 
assumpsU  for  goods  sold  and  delivered,  if  the  defendant  give  in  evidence  that 
the  debt  was  attached  by  foreign  attachment  in  London  upon  a  plaint  levied 
by  J.  S.  (to  whom  the  plaintiff  was  indebted)  against  the  plaintiff,  the  de- 
fendant will  be  driven  to  prove  that  the  pteintiff  was  indebted  to  /.  iS.,  be- 
cause the  plaintiff  had  no  notice  of  the  foreign  attachment  ,*  and  therefore  it' 
may  be  only  a  contrivance  between  the  defendant  and  /.  S.  to  bar  the  plain- 
tiff of  his  present  action. 

GUes^  contra.  The  proceedings  in  the  mayor*s  court  in  this  Instance  have 
been  according  to  the  long  established  usage  of  that  court,  and  part  of  the 
costom  of  foreign  attachment  recognized  by  the  courts  of  Westminster.  If 
the  property  of  the  defendants  below  be  found  to  have  (^ome  into  the  hands 
of  the  garnishee  before  plea  pleaded.  It  is  liable  to  be  attached  by  the  cus- 
tom. [The  Common  Seijeant,  as  Amicus  Curia,  asserted  such  to  be  the 
constant  practice:  and  observed,  that  there  was  no  inconvenience  in  it;  for  if 
the  garnishee  came  in  immediately  and  pleaded,  he  got  rid  of  the  attachment 
at  once ;  but  if  he  chdse  to  wait,  it  was  reasonable  that  he  should  answer  up 
10  the  time  when  he  came  in ;  otherwise  he  would  be  liable  to  be  harrassed 
with  new  attachments  till  the  expected  property  was  fixed  in  his  hands.] 
This  is  recognized  as  part  of  the  custom  in  1  Com.  Dig.  tit.  Attachment,  C. 
p.  451.  "  If  goods  come  to  the  hands  of  the  garnishee  after  an  attach- 
ment granted  in  the  mayor's  court,  they  may  1^  attached.- '  For  which 
he  cites  PrivU  Lond.(d)  ^  There  it  is  said,  **  If  A,  attach  the  money  or' 
goods  of  M,  in  the  hands  of  R.  in  the  mayor's  court ;  and  if  R,  have  no 
money  or  goods  in  his  hands  belonging  to  J(f.  at  the  tiine  when  the  attach- 
ment shall  be  made :  and  six  months  after  It.  shall  become  indebted 
M^  or  have  goods  in  hie  hands  belonging  M.,  the  plaintiff  A.  by  virtue  ^ 
the  attachment  made  as  aferesaid^  shall  recover  the  money  or  goods  he  shall 
prove  came  to  the  hands  of  R.  after  the  attachment  made  ;  the  general  issue 
upon  all  attachments  being.  Whether  the  garnishee  at  the  time  of  the  attach- 
mentmade,  or  at  atiy  time  after,  had  any  money  or  |Oods  of  Af .  in  his  hands  ?" 
Now  here,  though  the  attachment  issued  on  the  7th  of  January  1800,  before 

fd)  The  page  idbrcdte  is  197«  but  in  my  edition  whieh  is  the  tUrdt  it  is  9&{i. 
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die  monev  leceiyed,  which  was  not  till  betfreen  Ab  81aC4rf /«Hiary  and  the 
Ist  4>f  June^  yet  it  was  all  received  before  plea  pleaded  bj  the  garoi- 
sbee,  the  present  defendant,  which  was  not.  till  the  18th  of  Ninember 
1801.  [The  Court  having  at;  first  intimated  great  doubts  whether  an 
expectation  of  a  debt  could  be^  attached,  and  xefeired  to  Daiion  f. 
SmeUetft  Gro.  Eliz.  184,  as  seeming  to  contradict  the  custom  as  stated  in 
PrioiL  JLon4n  in  which  case  it  is  said  to  have  been  ruled  that  a  foreign  at« 
tachment  ceuld  not  be  of  a  debt  before  it  was.due ;  he  answered]  It  is  proba- 
ble that  DalUm  ▼.  SmelUy  was.  the  case  of  .a  dMtum  in  preunti  soivendum 
iu  futuro^  which  it  was  at  one  time  doubted  whether  k  could  be  attached, 
though  it  has  often  aince  been  holden  that  it  may.  This  proceediog  bears 
some  analogy  ip  the  plea  otpkne  ndndnitirawty  which. contains  an  averment 
that  the  defendant  had  no  assets  at  the  time  of  the  acti<m  commenced^  &rat 
any  time  afterwards;  which  latter  words  are  necessary  to  be  added*  accord- 
ing to  Gewen  v.  Boll,  Cro.  Jac.  132.  Secondly,  As  to  the  obieettoa  of  wai^t 
of  notice  to  the  defendants  below,  (the  now  plain^ffi,)  he  had  the  jusual  notice, 
namely,  an  order  to  summon  him,  and  a  return  of  iMU  thereupon ;  which  ia 
recognised  to  be  the  proper  course  of  proceeding  by  what  is  said  in  JAr.  Ju^* 
tice  Blaekstane^s  Eeport,  2  Blac  836,  of  JRtsAer  v.  Lme,  whioh  difiera  mate- 
rially from  that  by  WUmh  as  before  noticed  by  the  Court.  However,  if  no- 
tice to  the  defendants  below  were  necessary  to  exculpate  the  garnishee,  such 
notice  is  to  be  inferred  from  their  letter  of  the  19lh  of  SeptewSfit  1601.  And 
even  aAer  judgment  in  the  mayor's  court  against  the  garnishee,,  the  defeiid* 
ants  below  would  have  been  let  in  to  defend  on  putting  in  bail  within  a  year 
and  a  dav.  Thirdly,  as  the  judgrnent  in  the  mayor's  court  is  a  judgment 
against  the  defendant  below  as  by.  default,  th^re  is  oo- issue  there^  ocs  between 
the  plaintiff  below  and  the  >  garnishee,  upon  the  plaintiff's  debt;  eo  that  the 
garnishee  has  no  meanp  of  compelling  the  plaintiff  to  prove  it,  except  by  ap* 
pealing  and  putting  in  bail  for  the  defendant ;  by  which  he  must  ipake  himp 
self  responsible  to  the  bail,  to  pay  the  debt  at  all  events  in  case  it  should  be 
found  for  the  plaintiff;  for  the  bail  below  are  answerable  for  the  debt,  and 
not  merely  for  the  defendant's  appearal>ce.  But  he  certainly  ianot  bound  to 
do  this,  and  cannot  be  deemed  guilty  of  laches  for  the  omi^ion  of  it.  Then 
not  being  cognizant  of  the  plaintiff's  debt,  it  would  be  very  unUist  to  subject 
him  to  the  proof  of  it  without  any  means  of  substantiating  it  The  only  ques* 
tion  a^.to  the  garnishee  is,  Whether  he  had  the  property  of.  the  defendants 
below  in  his  hands  at  the  time  of  pleading  to  the  attachment  ?  The  case  of 
Halton  V.  henwnger,  1  Stra.  164,  does  not  apply ;  for  there  the  question  only 
turned  upon  a  variance  between  the  plea  and  the  custom  set  forth.  The 
cases  of  Paramour  v.  Pain,  Cro.  Eliz.  598,  and  Coke  v.  Brainforth,  Ik  830, 
where  the  debt  of  the  plaintiff  below  was  holden  to  be  traversabkt,  were  where 
the  money  6f  the  defendants  was  attached  by  the  plaintiffs  below  in  their  own 
hand^.  In  the  case  indeed  of  Palmer  v.  Hooke,  1  Ld.  Bay.  727,  it  may  be 
collected  that  the  plaintiff  below  and  the  garnishee  were  dissent  petsons ; 
but  that  case  stands  alone,  and  is  contrary  to  reason  and  justice.  Here  the 
.  now  plaintiffi  might  have  disputed  the  debt  with  the  phiintiff  below  by  ap- 
pearing and  putting  in  bail  long  after  they  had  notice  of  the  proceedings,  as 
appears  by  the  letter  of  the  19th  September.  But  so  lonjg  as  the  judgment, 
below  remains  unreversed  by  error  it  must  be  a  protection  for  the  defendant^ 
who  has  been  compelled  to  pay  the  money  once  by  legal  process  which  he 
cpuld  not  resist  -       . 

Rarry,  in  reply,  said  that  the  analogy  to  the  plea  of  pleru  admiUmtravit 
did  not  hold  in  respect  of  proceedings  m  the  mayor's  court;  because  there 
the  plaintiflf  suing  an  administrator  was  not  only  entitled  to  assets  at  the  lime 
of  the  action  commenced,  but  q%ando  acciderintt  which  was  aa  anoioalotts 
case.  That  no  custom  could  legalize  that  which  was  plainly  contrary  t'O  rea* 
son  and  justice,  as.  is  admitted  in  22  Ed.  4.  67.  with  xespect  to  the  eu atoms 
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of  Xfliufovit  th^i^  confirmed  by  padmrnei^t }  and  one  of  the  fi^t  principles 
of  justice  ia,  that  no  one  shall  be  condemned  withont  notice^  and  having,  aa 
<^ipartanity  of  defending. himself.  And  restrictions  have  been  put, upon  the. 
generality  of  the  custom  of  foreign  attachment  by  thia  Court  in  poppel  t« 
SmitA^  4  Term  Rep»  312,  and  Chant  v.  Haufding^  ihere  cited ;  where  it  wa« 
hoidea  that  money. directed  to  be  paid  by  the  Master's. oZ^ocarur,  abd  even 
money  awarded  under  a  rule  of  Court,  cannot  be  attached,  it  being  in  coutra^ 
vention  of  judicial  orders;  though  the  custom  ha^  been  generally,  eei^tified  tO' 
be  that  all  debiia  inpresenti  solvmda  in  futura  Are  attachable. 

<  CuTu  adv.  vtdL 

Lord  EujsifBoiftoucQ,  C.  J.  now  delivered  the  opinion  of  the  Court*  .  Aftc^r 
stating  the  case,  -     . 

It  was  objected  on  the  part  of  the  plaintiflfs,  that  the,  defendant  could  not 
avail  himself  of  the  judgment. recovered  against  him  in  ibis  case  in  the 
mavor's  court  as  garnishee :  jfirs|,  because  he,  the  garnishee,  bed  not  received 
ana  did  not  owe  ta>the  defendant^  below  (the  *  plaintiffs  in  this  suit)  st  the 
time  of  the  attachinent.  any  paiit  ojf  the  money  for  which  the  attachment  watf 
levied :  the  attachment-  being  laid  on  the  7tb  of  January:  18Q0,  tmd  the  mon^y, 
being  bv  tbe  case  stated  to  have  been  reoeiyed  at  a  time  subsequent,  viz.  be* 
tween  the  .31st  of  January  and  the  Ist  of  June  18QP.  The  second  objecttoi^ 
was,  that  the  defendant^  below,  (the  >pIaiQtife  hece),  bad  not  due  notice  of 
the  proceedings  in  the  mayor's  court  against  them.  Thirdly,  That  the  piain^ 
tiff  below  had  not  proved  his  debt  against  the  defeffdants  beUnw  (who  are  the 
plaintifls  here). 

As  to  the  first  it  cannot  be  necessary,  to  prove  more,  on  thei  p}ea  of  non-op- 
wmptU  than  is  required  to. be  .averred,  jf  the  attachment  had  been  specially 
pleaded;  in  which  case  it  would  be  sufficient  accordiog  to  the  certificate 
of  Siarhey  the  Beeordev,  22  E.  4.  30.  b.  (also  in  Mr.  Serjt.  William's 
Note  on  TurhilVs  case,  1  Saund.  67.  a.)  to  have  averred,  that  the  plain- 
tiff below  levied  his  plaint,  that  TtihU  was  returned  to  the  defendants  on 
that  suit,  on  which  the  plaintiff  surmised,  that  the  now  defendant,  the  gam*' 
ishee  beloWf  ewed  the  plaintiff  .belo^  a  som.  of  moneyy  and*, prayed. thf^t  thff 
then  defendants  might  be  attached  by  iu  &c.  with  which  required  facts 
and  circumstances  (and  they  are  the  whole  of  the  matters  certified  by 
Siarkey  as  forming  the  ground  for  'an  attachment  of  a  debt  in  the  hands  of 
the  garnishee)  the  proceedings  in  the  mayor's  court,  together  with  the  admits 
ted  facts  ,of  this  cas^,  entire^  coincide  and  agree.  So  that  it  a)ppeai^  that 
the  proceedings  have  been  strictly  regular  according  to  the  custom  ;  end  it 
can  be  only  on  the  grounds  "of  the  Court's  seeing  that  those  prteeedings  are 
void,  (and  these  certainly  are  not  so  upon  the  face  of  them,)  that  ihe  judg- 
ment of  the  Court  below  fails  of  being  a  bar  to  an  action  for  the  recoyet^  of 
the  same  sum  in  another  courts  If  the  proceedings  are  not  void*  the  jury 
there  having  found  a  verdict,  contrary  to  filet,  as  stated  in  the  case,  in  finding 
that  the  garnishee  owed  the  lAbney  at  the  time  of  the  attitchment,' stich  stalid- 
ment  .cannot  thereby  deprive  the  garnishee  of  tl^is  defe^nce:  for  if  it  could 
do  8o,.he  would  be  liable  to  pay  over  again  that  money,  whi^h,  after  the  judg- 
ment against  him  in  the  mayor's  court,  he  could,  have  had  no  i^eaiis  of  re- 
taining in  his  hands :  which  would  be  a  de^ee  of  injustice  that  the  law  of 
the.  bmdy  which  idlows  of  such  a  custom,  will  not  sufier  .to  result  from  the 
^plication  of  it  The  case  cited. of  Smiihj.  Euf^ei,  Sir  Tbomas  JoneSi, 
165,  vma  the  case  of  a  custon^  not  pur/sued  as  laid,  and  wholly,  decided  oi^ 
that  ground,  and  has  no  bearing  on  the  {Nresent  question.  And  so  was  the 
case  of  HatUm  v.  hemongett  1  Stra.  641.  ,There  the  custom  had  been  laid 
that  the  plaintiff  should  tioear  te  his  debt,  and  the  garnishee  in  pleading  it 
did  not  shew  any  aaik.  This  aflKMtnts  to  no  more  tbin  a  fiiihne  in,  proving 
die  custom;as  laid, "whith  h  fatel  upon  the  prineiple  hiddown^n  Jtfiims ▼• 
DudUm,  2  H.  Blac.  362 ;  but  it  does  not  ^tove  that  sudi  was  die  custom,  or 
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i\M  independently  of  the  anegation  the  law  i^mred  any  saoh  proof.  Para' 
tnour  ▼.  raiiiy  Crd.  Eliz.  598,  was  the  case  of  an  attachraent  by  the  defend- 
ant above  of  the  plaintiff's  debt  in  his  own  hands  :  and  therefore  as  between 
such  parties  the  debt,  which  was  also  expressly  alleged  to  be  due,  might  be 
well  travetsable.  The  case  of  Coke  v.  Brainforth^  Cro.  Ells.  830,  was  where 
the  defendant  pleaded  that  the  plaintiff  was  indebted  to  him,  and  wncemt 
sotvere^  and  pleaded  a  foreign  attachment  in  LcndoHt  which  seems  to  hare 
been  like  the  former,  an  attachment  by  the  defendant  for  his  own  debt  ih  his 
own  hands  ;  bat  whether  it  were  so  or  not,  the  existence  of  the  debt  was  sub- 
stantially alleged  in  his  plea,  and  therefore,  at  pny  rate,  on  the  ground  of  each 
aflegatioB  the  debt  was  traversable.  As  to  the  case  in  Lord  Raymond,  727, 
before  Lord  HoU^  at  nisi  prius^  there  must  have  been  some  mistake  in  that 
report ;  for  it  would  defeat  the  whole  efiect  of  the  custom  of  foreign  attach- 
ment, if  the  garnishee  should,  without  "means  of  proving  it,  be  ^lj|ed  to 
]$rove  the  debt  of  the  plaintiff  below  in  his  own  defence  here,  such  plaintiff 
not  having  been  before  by  the  terms  of  the  plfea  required  to  do  so  in  the  coqrt 
below.  If  it  were  ever  necessary,  however,  it  could  not  be  so  in  the  present 
case,  where  the  defendants  below  had  notice  to  defend,  c^nd  neglected  the 
defence,  or  rather  neglected  the  bailing  of  the  d^bt  in  the  action  bebw.  It 
will  be  recollected,  that  the  frame  of  the  record  in  the  court  below  and  the 
fact  found  by  the  verdict  make  it  in  this  case  wholly  unnecessary  to  decide 
whether  the  custom  of  foreign  attachment  extends  to  debts  as  between  the 
garnishee  and  the  defendant  below  (not  being  of  the  particular  description  of 
debita  inprtesenti  solvenda  infuturo)  which  have  not  become  actually  due  at 
the  time  of  tho  attachment  laid.  Our'  decision,  therefore,  leeires  that  qqes* 
tion  (supposing  the  fact  had  so  aj^ared  upon  the  face  of  the  record  below) 
wholly  untoocned.  (I) 

Jud^ent  for  the  defendant. 


Bohtlingk  and  Others  t.  Inglis  and  Others,  Assignees  of  Crane, 

a  Bankrupt. 

3Eatt,aSl.    Wb.  11,1893, 

A  trader  in  England  chaxten  a  ibip  on  certain  conditioqa  for  a  voyafe  lo 'llKjm,  tad  to 
tirtDg  gooda  home^lVom  his  coireBpondent  there,  who  accordingly  Bhipa  the  foods  oo  ae- 
oosnt  and  at  the  risk  of  the  freiffbter,aad  eends  him  the  invoioes  and  DillsofndtogorUw 
oargo!  held  that  the  delivery  or  the  gooids  on  bosrd  saeh  chartered  ship  does  not  iSeclnde 
the  tight  of  the  consignor  to  stop  the  goods  while  in  tranMitu  on  hoard  the  same  to  the  vea- 
dee  in  case  of  his  insolvency  in  the  mean  time  before  actual  delivery ,^  anj  more  than  if 
they  had  been  delivered  on  board  a  general  ship  for  the  same  purpose.  And  a  denudof 
the  gosids  having  been  made  by  the  agent  of  tne  oonsign<Mr  upon  the' captain  before  tbfij 
wete  nnleaded.;  after  which  he  delivered  them  to  the  assignees  of  the  vendee,  held  that 
the  consignor  might  ntaintain  trover  against  the  assignees. 

THIS  was  an  action  of  trover  {o  recover  the  value  of  100  casks  of  tiJlow, 
which  was  tried  before  Le  Blancy  J.  at  the  sittings  after  last  Hilary  term  at 
GuildhaUf  When  a  verdict  was  found  for  the  plaintiffs  for  2200/.  subject  to 
the  obinion  of  the  Court  on  a  case  reserved ;  the  short  statement  of  which  is 
as  foUows :  on  the  13th  of  September,  1798,  a  Aierchant  in  London,  of  the 
name  of  Crane,  entered  into  the  following  contract  io  writing  with  Captain 
Ushertooodot  the  ship  William :  "  Memorandum  for  charter,  London,  Sept 
**  13th,  1798.  It  is  this  day  mutaally  agreed*'  between  the  parties,  **  that 
''the  ship  shall  proceed  to    Si.  Peterslurgh,  nnA  there  load  from  the  factors 

(1)  FTbe  6aae  of  Mc  DmM  v.  Hugkm^  which  is  a  leading  and  valoable  ease  on  the  dto- 
trine  «r  taeign  cttadunent  by  the  eostom  of  London,  is  fieqneotly  cited  and  used  af  ta 
■ttthori^  by  /u^S^  Sei^^eant,  in  his  Treatise  tffk  Foreign  AttacbaMnt  in  Ptnnsylvania^W.] 
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^  of  Crmne  a  complete  cargo  of  stowage  goods,**  he  **  and  therewitli  pro- 
^  ceod  to  London  and  deliver  the  same,  on  being  paid  freight  20m.  per  ton 
"  for  talloWf  (and  so  on  in  certain  proportions  for  other  goods) ;  one  half  of 
**  the  freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  and 
**  the  remainder  in  three  months  following*  Twenty*five  running-days  are 
**  to  be  allowed  Crane  (if  the  ship  is  not  sooner  dispatched)  (or  loading  the 
*'  ship  at  St.  Peiersburgh^  and  25  running  days  for  delivering  at  London, 
"  ana  10  days  on  demurrage  over  and  above  the  said  laying  days  at  51.  per 
**  day.  Peoahy  for  non-performance  lOOOZ.  The  captain  to  sign  bills  of 
*'  lading  for  the  cargo,  &c.  and  to  address  to  Messrs.  BohtUngk  and  Co.  St. 
••  Petersiurgh."  On  the  15th  of  September,  1708,.  the  ship  sailed  from  Lon- 
don, and  afterwards  arrived  at  her  place  of  destination. 

Then  followed  in  the  case  a  long  detail  of  the  correspondence  between  the 
plaintifi&  and  Crane,  which,  having  been  before  stated  in  the  report  of  the 
case  of  LtgUi  and  others^  asisignees  of  Crone  v.  UshefUfood{a)y  it  is  uodeceo* 
aary  here  to  repeat.    It  will  be  sufficient  to  add  to  th^  ^oerarl  statement  there 

fiven  what  /eliates  more  particularly  to  the  tallow  in  questioni  By  letter 
ated  St.  Petershurgh,  the  16th  of  October^  1796,  the  plaintiffs  wrote  to 
Crone  the.  bankrupt,  acknowledging  die  receipt  of  his  letter  of  the  15th  of 
September  by  the  ship  Pf^i^tam,  Captain  Ueherwood,  who  was  just  arrived  ; 
and  adding,  **  wo  have  been  fortunate  enough  to  purchsse  100  casks  of  the 
**  best  soap  tallow,  consisting  of  two  parcels  at  64  rubles.  But  Mesrs.  C.  and 
*'  Co.  inform  us  very  poeiiively,  that  they  will  in  qo  wise  be  able  to  execute 
*'  your  order  for  200  casks;  for  they  will  oqly  buy  Siberia  tallow,  which 
^  according  to  the  most  recent  advices  will  not  arrive  till  towards  the  end  of 
«*  this  month.  Those  gentlemen  have,  therefore*  in  order  not  to  e'xpose  Cap^ 
**  tain  Ibherwood  to  a  possibility  of  passing  the  winter  here,  decided  not  to 
**  give  him  any  tallow ;  which  renders  it  necessary  to  have  recoufto  to  Com* 
**  plete  the  s)iip  with  deals.  We  have  already  agreed  upon  that  matter  wkb 
*'  Captain  Usharwood  upon  the  same  terms  as  those  made  with  Captain  Beed.** 
On  the  18th  of  October^  38  cades  of  the  tallow  in  question  were  riiipped  on 
board  the  Willidm,  and  the  remaining  78  casks  on  the  next  day ;  of  which 
theplaintifis  informed  Crane  by  a  letter  dated  the  19th  t  containing  further,' 
**  Wiien  Captain  Vsherwood  arrives  in  London  you  will  have  the  ^nG^dness-to 
**  arrange  matters  with-him  in  the  same  manner  as  we  have  done  wMi  Cap- 
*'  tain  Reed,  calculating  how  much  taUow  he  coald  have  leaded  in  lieu  of  the 
**  deals.  We  have  shipped  for  the  account  of- Messrs.  Schneider  and  Co. 
**  per  the  aboVementioned  ship  WUUam,  six  casks  of  fur,  and  re(|ttest  yon  to 
*<  settle  the  freight  with  those  friends*"  The  two  invoices  of  the  tallow  ship^ 
ped,  50  casks  each,  were  thus  entitled : 

*«  St.  Petenbnrgh,  I9tk  Oei.  1798. 
**  Invoice,  of  50  casks  of  tallow  for  soap,  first  quality,  bought  for  ready 
"  money,  and  put  on  bpard  a  lighter  under  the  mark  and  n umbras  ^er^roar- 
**  gin,  for  the  ship  the  William,  Captain  R.  Vsherwood,  for  London,  far  ae- 
**  count  and  risk  of  Mr.  C.  T.  Crane  ta  London. 

In  each  of.  the  invcaces  the  plaintifis  charged  1  per  cent,  for  brokerage,  ex* 
tra  charges,  and  2  per  cent  commission ;  and  at  the  foot  of  each  are  the  fol- 
lowing .words  ;  <*  We  debit  your  account  current  for  the  amount."  'The  bill 
of  lading  for  the  tallow  is  dated  the  23d  of  Octoberi  and  directs  the  tallow  to ' 
bedeUvered  '*  to  Mr.  C  T.  Crane,  or  tohuauigni,heor  they  paying  freight 
^  for  the  same  at  per  charter-party"  On  the  26th  of  Octoberi  the  plaintiffir 
wrote  to  CrofM  a  letter,  in  which  they  say,  *^  The  present  serves  to  hand  jta 
.  *'  inckaed  bill  of  lading  for  100  cades  of  talk>w  per  the.  William,  Captain 
**  Usherwood  ;  the  other  bilb  of  lading  will  follow  in  our  jiext."    Aiter  send- 

fa;j^lvol.$15. 
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ing  off  to  Ctam  «one  patt  o^the  bill  of  kdiiig  for  the  ^llow»  the  filain^ffir 
haying  received  iAfoimatioii  of  his .  insolvency,  ih^y  sent  another  psrt  of  the 
bill  of  lading  Xq  John  Schneider  their  agent  or  correspondent  in  iMdon^  which 
was  r^eived  by  him,  and  who  made  insurance  on  the  tallow  for  the  plaintifis 
on:  the  ^»  ^«  uul  27tb  of  Navemhtr  1798,  and  which  tallow  Crojie  had 
previottsly  ordered  to  be  insaved :,  but  on  his  failure,  a^id  previous  to  such  In- 
jmraace  being  <effected,  the  broker  declined  to  execute' the  order  for  the  inau* 
raace^.    And  on  the  30th  of  ^Oc/o&er,  the  plaintiffs  wrote  te  Gtane  under -cot" 
er  to.  Schfimder  the.letter  wnicii  is  set  forth  at  large  in  the  fin?t  Teport  of  the 
ori8e(a>;  atatii^^  in  subslance  their  former  doubts  of  his  solidity,  apd  dissat- 
iafapctipn  with^is  Gorrem3iad^nce ;  their  ^tirprize  at  his  order  for  the  -goods  by 
the  WiUiamy  Captain  lkherw§ody  of  which  out  of  regard  to  faitf  interest,  Uiejr 
dieuU  h^ve  prelSBiEred  the  ncmrexecution,  and  sacrificed  their  eommiesioh  if 
the  engsagQiaeat.  made  by  him  with  the  jeaptain  had  «ot  eompelied  them  to 
give  him  hia  loadxeig...  That  they,  the  plaintifisf  had  remitted  him  (Orpine)  by 
Uie  last  poet  the^hiU  of  lading  for  the  JLOQ  casks  of  taQow, b(it  having  since 
received  alarming  intetligenoe  of  hie  ^tuation,  tbey  requested  him.  to  furnish 
ScknMer  withsuffioien^eecurity  ier  the  amount  of  the  goods  by  the  WiUiaim  ; 
en  which  condition  only  they  authorised  Scknrider  to  deliver  him  {Crane) 
the.  biUs  of  lading  of  the  heznip,  ir«m,  and  dealU  they  were  gbtpg>  Xb  'send* 
And  then  ihey  iiddf  ^  In  the  contrary  case  you  will  have  the  goodness  to  de- 
**  liver  him  (SchnHder)  without  delay  the  bill  of  lading  indorsed  far  the  100 
^*  fiei^,af  taUaw  g/wkkh  hehMe  thAtiuplieafe.    Aftertrards  Mr.  Sdkneider 
^  wiU  make  use  of  lliofie  documents  to  receive  the  catgo  in  question,  miJ 
^.'Cffect  thkwehthefeoffor^fiftMXMcm$;Ktj  empioying  die  proceeds  thereof  in  ac- 
^quitting  the^bilLs' of  about  36,000rf«' which  we  shall  draw  on  you  in  fl 
V. month,"  &^   .Several  tither' letters  to  the  same  effect  were  sent  from  the 
plaintiffs  .to-Cr^i  which  eMri^^stated  in  the  former  report :  In  one-^  these, 
Oate^  2d  Howmher^  they  aay,  '*  We  eend  this  day  to  Mf,  iScAitewfer  the  bills 
^  of  bdiw  &rr  the  irto,  hemp,  and  deals^  }»eir  ^e  PPsCMmr,  Captain  JJ$%tT' 
^vwAi  U  yoawill  thea  fulfil  the  condition  we  made  to*  you,  to  give  Mh' 
'1  &ibidWer  the  needful  security^  he  will  deliver  to  voii  alf  the  bills  of  fading; 
*-;^ne<f  hewill  receive  from  ydu  lie  bill  iffiadin^./tn' the  IWy  casks  4ff  Udlaw, 
*'  and  <m.  arrwal  ofAhe  tkip  receive  her  catgoi  and  nfterionrde  pfteure  the 
**  sak  .thereof  for  your  lOocauniJ*    The  tallow  in  question  waft,  ea  the  ship's 
aiTival  ai:Lo^do%  oiz*  .on  the  Slst  of  VeceMer  1796,  demanded  of  the  cap- 
te^  of  the  WilU^  on  behalf  of  the  plaintifi?*  mid  before  U  vwatakets  pk^ 
^monof  bif'thedrfendaniSfAtid>yirBS  legakrly  demanded  of  the  defendants, 
and  a  tendcdr  of  freight,  e^qiences,  and  charges  made  on  behalf  of  the  plaintiffi 
before  this  action  was  commenced ;  but  Uie  defendants  did  not  deUter  ihe 
tallow  to  the  plaintiffs.     Crane  committed  an  act  of  bankruptcy  in  England 
before  the  taUow  in  qaestion  was  delivered  on  board  the  WtUiam  in  Russia, 
but  not  before  the  purchase  of  it  on  bis  account,  viz.  on  the  16th  of  October 
I7O84  and  a;  commission  of  bankrupt  afterwards  issued  against  him,  open 
which  "be  was  declared  a  bankrupt,,  and  the  defendants  were  chosen  hie  as- 
8j|gnee9.    Ou'  the  4th  6f  January  1799,  Captain  Ushenoood  delivered  the 
taUowia  question  to*  the  defendants  (mider  the  bill  of  lading  thereof  sent  by 
the.  plaintiff  .to  Cnrn^,.  and  which  was  received  by  the  defendants)  upon  being 
indemnified  by  the  defendants. 

By  one  of. the  mercantile  navigation  laws  of  Russia,  puUished  on  the  d6th 
of  Jtdie  1801v  (ft*-136.)  <«It  is  ordered,  that  if,  in  case  of  nnpaid  debts  or 
"  bankruptcies,  any  body  has  reason  to  suspect  that  the  debtor  or  bankrapt 
'Vhas  Uny  tbengfats  of  mi^ng  the  creditor  lose,  and  therefore  loaded  onboard  - 
<f  of  shji^or  vessel  goods  or  cargo,  in  auch  a  case  the  creditor  is  to  giTe  no- 

(a).tee|lvoL»17,618. 
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**  tice  in  town  to  the  head  judge  of  the  court,  in  districts  to  the  chief,  that  the 
**  ship  or  vessel,  or  goods,  or  the  whole  cargo  should  he  retained  time  enough^ 
*'  until  the  full  payment  is  made  to  whom  due.''  . 

The  judges  of  the  custom  house  court  of  St.  Petersburgh^  have  given  the  fol- 
lowing opinion  on  the  ahove-mentioned  law ;  which  was  read  at  the  trial, 
subject  to  the  opinion  of  this  Court  as  to  its  admissibility.  "  By  his  Im- 
'*  perial  Majesty's  ukaas  and  resolution  of  the  custom-house  court  of  St. 
•*  Peterslmrgh,  this  attestation  is  given  to  the  St.  Petersburgh  merchants  of 
**  the  first  class,  BohtUngk  and  Co.,  upon  their  request :  that  concerning  a 
**  sttit  at  law  having  in  London  with  the  London  merchant  T,  Crane^  they 
**^  wanted  an  attestation  of  the  138th  Sn  in  the  mercantile  navigation  laws, 
**  and  that  this  law  is  generally  received  and  acted  upon ;  wherefore  they  de- 
**  manded  a  testimony  of  this  tenor.  That  the  seller  or  shipper  of  merchan- 
**  dize,  if  he  have  reason  to  suspect  the  circumstances  of  the  purchaser  or 
**  consignee,  and  being  not  yet  paid  for  this  merchandize,  has  a  right,  by  vir- 
**  tue  of  the  said  law,  to  reclaim  and  take  back  this  merchandize  out  of  the 
**  skip  in  which  it  may  be  loaded^  although  the  bills  of  lading  were  already 
**  transmitted,  and  without  regarding  that  the  ship  has  been  chartered  abroad 
**  or  here^  or  out  of  the  house,  warehouse,  or  any  other  place  belonging  to  the 
^  purchaser ;  and  that  the  merchandize  must  be  given  back  to  the  seUer  or  ship- 
*'  per,  and  i^  not  brought  in  concurs.  And  whereas  it  is  ordered  in  the  above-i 
^  mentioned  mercantile  navigation  laws,  published  the  25th  of  June  1781,  in 
**  the  138th  S.,  If  in  case  of  unpaid  debts  or  bankruptcies  any  body  has 
*^  reason  to  suspect  that  the  debtor  or  bankrupt  has  any  thoughts  of  making 
**  the  creditor  lose,  and  therefore  loadeth  on  board  of  ship  or  vessel,  goods  or 
^  cargo ;  in  Such  a  case  the  creditor  is  to  give  notice  in  town  to  the  head 
**  judge  of  the  court,  in  districts  to  the  chief,  that  the  ship  or  vessel,  or  goods, ' 
*'  or  the  whole  cargo,  should  be  retained  time  enough  until  the  full  payment 
**  is  made  to  whom  due.  In  consequence  whereof,  and  by  virtue  of  this  law, 
^  if  the  seller  or  shipper,  in  case  of  bankruptcies,  can  identify  that  this  mer- 
'^  chandize  belonging  to  him  is  here  in  snip,  warehouse,  or  wherever  they 
**  may  be,  in  such  a  case  the  goods  must  be  given  back  to  the  seller  or  ship- 
^  per,  being  his  property,  and  cannot  be  brought  in  concurs.  In  considera- 
^  tion  whereof  this  attestation  is  given  to  them  BohtUngk  and  Co.  Under- 
'^  written,  by  the  presiding  judges,  and  sealed  by  the  seal  of  the  St.  Peters* 
**  burgh  custom-house  court,  the  25th  September  1800."  (Signed  by  three 
judges.) 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whether  the  opinion 
of  the  judges  of  the  custom-house  court  above  stated  were  admissible  evi- 
dence ?  If  not,  it  is  to  be  struck  out  of  the  case.  2dly,  Whether  the  plain- 
tiffs were  entitled  to  reeovelr  ?  If  the  Court  should  be  of  opinion  that  they 
were,  the  yerdict  for  the  plaintiffs  was  to  stand,  and  to  be  entered  up  for  such 
damages  as  the  defendant  Mr.  Inglis  and  Mr.  Schneider  shall  agree  upon. 
If  the  court  should  be  of  opinion  that  the  plaintifis  were  not  entitled  to  recover 
in  this  action^  then  a  nonsuit  to  be  entered. 

This  case  was  argued  in  the  last  term  by 

Marryat  for  the  plaintiffs,  who  compared  it  to  the  case  of  Inglis  v.  Usher* 
toood(a)  which  arose  out  of  the  same  transaction.  Upon  the  first  question 
reserved  he  contended  very  shortly,  that  the  certificate  of  the  opinion  of  the 
judges  of  the  custom-house  was  admissible  in  evidence,  not  simply  as  a  report 
of  the  opinion  of  the  court,  but  asun  adjudication  of  the  law  certified  under 
the  seal  of  the  court,  and  therefore  entitled  to  the  same  credit  as  the  exempli- 
fication of  a  foreign  judgment.  Secondly,  Upon  the  general  question  of  the 
right  of  stopping  in  transitu^  he  contended,  that  upon  a  review  of  all  the 
cases  such  a  right  existed  by  our  law  in  the  consignor  or  vendor  even  after  a 

(a)  AnU.  1  vol.  515. 
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delivery  of  the  good?  on  board  a  ship  chartered  by  the  vendee :  and  that  that 
rule  was  not  broken  in  upon  by  the  case  of  Fowler  and  another,  assignees  of 
Hunter  and  Co.  v.  M'Taggart  and  Co.(a)«  cited  in  the  last-mentioned  case, 
which  WHS  very  distinguiBhsble  from  the  present.  There  the  ship  had  been 
chartered  by  the  bankrupts  for  three  years.    They  had  as  absolute  a  epntnrf 

^qrer  her  at  the  time  as  lif  she  had  been  their  entire  property,  independent  of 
Uie  roaster  or  owners,  and  the  freight  also  had  been  paid  in  the  stipulated 
manner ;  and  the  goods  in  questk>n  were  put  on  board  by  the  vendors  under 
the  express  orders  of  the  bankrupts,  to  whom  they  were  delivered  for  the  pur* 
pose  of  being  hy  them  consigned  to  their  corresnondents  abroad.  Whereas 
here,  and  in  the  case  of  chartered  ships  in  general,  the  ship  is  under  the  con- 
trol of  the  captain  appointed  by  the  owner,  and  the  captain  acts  as  a  middle 
man  between  bis  owner  and  the  freighter ;  having  a  Hen  upon  the  goods  for 
his  fieight  and  answerable  to  the  owner. for  his  conduct,  and  for  the  most  part 
engaged  only  to  perform  a  stipulated  service,  and  not  bound  to  obey  the  com* 
mands  of  the  charterer  generally.  And  further*  the  goods  were  in  this  case 
stopped  in  their  transit  to  the  vendees.  The  case  of  Fowler  v.  M^Taggart 
can  only  be  supported  upon  this  distinction,  being  otherwise  contrary  to  the 
general  class  of  cases  upon  this  head,  and  particularly  to  the  subsequent  one 
of  Holsl  V.  Paumall,  1  Esp.  Cas.  at  Ni.  Pri.  242,  before  Lord  Senftm, 
where,  af^er  a  delivery  of  goods  by  the  vendor  on  board-  a  chartered  ship, 
il  was  ruled  that  he  might  reclaim  them  upon  the  ins(dvency  of  the 
vendee ;  and  the  Court  afterwards  rejected  a  motion  for  a  new  trial.  {It 
was  observed  by  Lawrence^  J.  that  no  question  was  made  there  upon  the 
distinction  df  its  being  a  chartered  ship.]  In  truth,  a  delivery  on  hoard  a 
chartered  ship  is  no  more  than  a  delivery  to  a  particular  carrier,  wharfinger, 
or  packer,  named  by  the  vendee,  which,  though  sufficient  to  msike  the  latter 
responsible  in  case  of  a  loss,  has  never  been  deemed  sufficient  to  devest  the 
vendor's  right  to, stop  in  transitu.  All  the  cases  are  collected  in  that  of  Ettii 
V.  Hunt^  3  Term  Kep.  464,  (particularly  Stoket  v.  La  Riviere ^  where  the 
delivery  was  to  the  particular  agent  of  the  consignee,  and  Hunter  v.  Bealj 
and  also  in  Hodden  v.  Loy,  7  Term  Rep..  440,  and  Mills  v.  Ball,  2  Bos.  k 
Full.  457,  in  which  latter  the  vendor  stopped  the  goods  even  after  a  delivery 
to  a  wharfinger,  who  received  them  and  paid  the  freight  and  charges  on  ac- 
count of  the  vendee.  In  all  these  cases,  the  delivery  was  to  the  avowed 
agent  of  the  vendee,  yet  being  for  the  purpose  of  carnage  to  the  vendee  the 
right  of  stopping  in  transitu  still  continued  till  the  goods  came  to  his  actoal 
possession.  To  say  otherwise  in  this  case  would  be  to  contend  that  the 
transit  was  at  an  end  before  it  even  commenced.  There  is  also  a  great  dif- 
ference in  reason  between  a  constructive  and  an  actual  delivery  to  the 
vendee  :  fbr  in  the  latter  case,  the  trader  has  the  ostensible  ownership,  and 
thereby  gains  a  general  credit :  it  is  therefore  just,  that  the  general  creditOTS 
should  have  the  benefit  of  it.  But  it  is  otherwise  in  the  instance  of  a  de- 
livery on  board  a  ship,  whether  chartered  or  not :  there  the  foods  are  still 
unmixed  with  the  mass  of  the  trader's  property,  and  distinguisnable  from  it ; 
though  if  he  gain  a  particular  credit  by  means  of  the  bill  of  lading,  the  goods 

.  shall  be  pledged  to  the  particular  creditor ;  as  in  Idckbarraw  v.  Mason,  2 
Term  Rep.  63,  unless  where  the  holder  has  notice  of  the  defective  title,  Sol* 
omons  V.  Nissen,  ib.  674.  Besides,  half  the  freight  was,  by  the  terms  of  the 
charter-party,  to  be  paid  by  Crane  before  he  was  entitled  to  receive  possession 
of  the  goods,  which  was  not  done :  and  on  that  account  also  he  was  not  en^ 
titled  to  them ;  as  in  Northey  v.  Field,  2  Esp.  Ni.  Pri.  Cas.  613.  At  any 
rate,  however,  the  law  of  .Russia  is  decisive  in  favour  of  the  consignors  in 
this  case,  the  right  of  reclaiming  the  goods  by  the  vendors  being  given  by 
that  law  in  case  of  the  insolvency  of  the  vendee,  without  regard  to  the  de- 

(«)  JinU,  1  voL  522. 
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ItTery  havtiiff  been  made  on  board  a  chartered  ship  or  otherwise.  Besides 
which,  the  ^livery  lo  Crane  was  only  to  be  made  conditionally,  namely,  on 
giving  secnrity,  as  sppears  by  the  letter  of  the  2d  6i  November,  and  also  on 
payment  of  half  the  freight  as  required  by  the  charter-party ;  and  such  con- 
ditions not  having  been  complied  with,  no  property  attached  in  the  bankrupt 
Gateiee,  contra,  after  observing  that  in  the  former  case  of  Inglis  r.  JJther* 
w9od{a)  it  was  conceded  that  the  questfam  depended  altogether  upon  the 
RutnoM  law ;  and  that  if  the  case  were  not  controlled  by  that  law,  the  deliv- 
ery being  on  board  a  chartered  ship,  the  right  of  stopping  in  tranntu  would 
no  longer  exist;  contended,  that  the  case  of  Fowhr  \.  M^TaggarU  there 
cited,  was  directly  in  point  upon  the  subject  \  and  repeated  the  same  argu- 
menia  which  he  had  urged  in  the  former  case.  And,  in  answer  to  the  argu» 
meats  now  advanced,  observed  fhrther,  that  the  length  of  time  for  which  a 
ship  is  chartered  cannot  vary  the  case,  nor  the  circumstance  of  the  freight 
having  been  paid  to  the  owner,  which  cannot  be  known  to  the  world  in  gen- 
eraL  The  ground  of  distinction  between  a  delivery  on  board  a  chartered  and 
a  general  ship  is,  that  in  the  former  case  the  party  has  the  exclusive 
possession,  ami  the  captain  is  his  sole  agent  pro  tempore  ;  and  in  the  latter 
the  possession  till  delivery  to  the  vendee  is  in  the  carrier,  who  is  a  middle 
mmn ;  although  for  some  purposes  a  delivery  even  to  a  general  carrier,  if 
named  by  the  vendee,  will  bind  the  latter  to  stand  to  any  loss  which  may 
happen  while  the  goods  are  in  transitu.  If  then  the  delivery  were  complete 
to  Crane  the  vendee,  no  question  can  arise  upon  the  non-performance  of  any 
condition ;  though  it  is  not  stated  in  the  case  that  half  the  freight  was  not 
paid  ;  and  if  the  delivery  were  binding  according  to  the  terms  of  the  charter- 
party,  no  subsequent  orde^  of  the  consignors  imposing  any  new  conditions 
couU  avail  to  alter  the  contract,  unless  they  can  establish  their  right  to  stop 
ffi  transitu.  The  case  of  Holsi  v.  Poumall,  which  was  only  at  nisi  prius^ 
was  decided  before  Fowler  v.  M'Taggat^  was  first  brought  forward  to ' 
general  notice  in  the  argument  of  Hodgson  v.  Loy,  7  Term  Rep.  442,  and 
before  the  distinction  as  to  chartered  ships  was  publicly  discussed.  A^d 
there  is  no  instance  in  the  books  of  the  right  to  stop  iik  transitu  being  sus- 
tained aAer  a  complete  delivery  to  the  particular  agent  of  the  vendee.  In 
Hunier  v.  Beale(b)  the  goods  were  still  in  the  hands  of  the  innkeeper,  who 
was  a  middle  man,  when  they  were*  sent  down  to  the  quay,  though  by  the 
orders  of  the  vendee.  In  Stokes  v.  La  Riviere^  3  Term  Bep.  466,  the  goods 
were  stopped  in  the  hands  of  a  general  carrier,  though  named  by  the  con- 
signee ;  who  might  therefore  be  considered  as  the  agent  of  both  parties  for 
tlMt  purpose.  And  the  case  of  the  packer  stands  on  the  same  foot.  All 
these  cases  were  fully  considered  in  Ellis  v.  Hunt,  3  Term  Rep.  446,  where 
it  was  settled  that  the  goods  having  onc^  come  to  the  virtual  possession  of 
the  vendee,  or  those  who  stood  in  his  place,  as,  in  that  case,  by  putting  a 
mark  oh  them,  though  they  still  remained  at  the  inn  where  they  were  lodged 
by  the  carrier,  and  therefore  the  transitus  was  not  ended  in  fact,  yet  the 
Tender  could  not  reclaim  them.  Now  here  the  only  transitus  was  from  the 
warehouse  of  the  plamtiffs  on  board  the  chartered  ship,  where  they  were 
deliveredas  into  the  floating  ware-house  of  the  vendee;  since  which  the 
goods  have  always  remained  in  the  same  hands:  and  if  the  captain  did 
wrong  in  delivering  them  to  him  or  his  assigneesf  he  may  be  answerable  to 
the  plaintifis,  but  the  property  of  the  assignees  in  the  goods  could  not  be  de» 
Tested,  at  least  without  an  actual  stopping  of  them  while  in  transitu.  He 
then  proceeded  to  comment  on  the  Russian  law,  and  argued  that  it  made  no 
diflerence  in  this- case,  not  having  been  pursued  according  to  the  terms  of  it ; 

(«)  Jntsy  1  vol.  515.  .  -. « 

Ih)  Sitting!  after  JVnidy  term  1785t  at  Guildhatt^car.  Loid  MansfUH  cited  in  3  Term 
Rep.  466. 
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and  that  the  certificate  of  the  opinion  of  the  custom-house  judges  could  not 
be  leceived  in  evidence,  being  no  more  than  a  mere  report  of  their  opinion, 
and  a  parol  exposition  of  a  written  law,  and  that  too  extrajudicial.  But  it  is 
unnece^ary  to  state  this  part  of  the  argument  further,  as  the  Coart  gave  no 
opinion  upon  it. 

Marryat  in  reply  distinguished  this  from  the  case  of  Fowler  v.  M*  Taggart, 
where  the  party  was  in  the  exclusive  possession  of  the  ship  and  without  con* 
troul:  the  captain  and  crew  were  appointed  by  and  responsible  to  him  alone. 
Whereas  here  Crarie  had  only  a  qualified  ownership,  limited  as  to  place, 
time,  and  use  of  the  vessel.  Half  the  freight  was  to  pe  paid  for  before  de- 
livery of  the  goods,  and.  bills  at  three  months  given  for  the  other  iialf;  which 
shews  that  the  captain  was  at  least  a  middle  man,  if  not  the  avowed  agent 
of  the  owner :  hq  had  a  lien  for  the  price  of  the  carriage  like  any  common 
carrier.  Here  then  was  another  right  intervening  between  the  consignor  and 
consignee,  which  shews  that  the  delivery  to  the  consignee  was  incomplete. 
He  also  answered  the  objections  urged  against  the  application  of  the  Russian 
law  to  the  facts  of  the  case. 

Cur.  adv.  tntlt. 

LAwasNCBy  J.  now  delivered  the  judgment  of  the  Gourt.(ii) 

This  is  an  action  of  trover,  brought  by  the  plainti&,  merchants  at  Peters* 
huTgh  in  Russia,  against  the  defendants,  who  are  the  assignees  of  Crane  a 
bankrupt*  to  recover  the  value  of  100  casks  of  tallow.  The  cause  was  tried 
at  Guildhall,  at  the  Sittings  after  last  Hilary  term,  when  a  verdict  was  found 
for  the  plaintiffs  for  2200Z.  damages,  subject  to  the  opinion  of  the  Godtt  upon 
a  case,  which  it  will  not  be  necessary  Uy  read,  as  it  does  not  differ  from  that 
of  Ihglis  V.  Usherwood,  1  East,  515,  as  to  those  facts  on  which  we  have 
formed  our  judgment :  it  will  therefore  be  sufficient  in  the  course  of  what  I 
shall  say  to  state  generally  the  circumstances,  on  the  ground  of  which  our 
opinion  is  founded.  Two  questions  have  been  made  for  the  opinion  of  the 
Gourt.  The  first  is,  Whether  the  opinion  of  the  judges  of  the  cuptom-house 
court  be  admissible  in' evidence  ?  The  second  is.  Whether  the  plaintiflfs  be 
entitled  to  recover  ?  In  the  view  we  have  of  the  subject,  it  is  not  necessary 
to  say  any  thing  on  the  first  question,  as  to  the  admissibility  of  the  evidence, 
except  to  state  that  upon  that  question  we  form  no  opinion.  The  last  que^ 
tion  will  turn  upon  this  point,  Whether  the  goods,  which  are  the  subject  of 
this  action,  were  stopped  (or,  what  is  tantamount  to  it,  detnanded  by  any  one 
authorised  by  the  consignors  to  receive  them  from  the  persons  in  whose  pos- 
session they  were)  while  in'  transitu :  for  it  shall  never  be  permitted  to  a 
carrier  by  not  delivering  the  goods  to  vary  the  property,  and  decide  to  whom 
they  shall  belong. 

The  circumstances  of  the  case  as  applicable  to  this  point  are  shortly  these  : 
Crane  the  bankrupt,-  a  merchant  in  London,  entered  into  an  agreement  with 
'  Usherwood,  the  master  of  a  ship,  for  that  ship  going  to  Fetershurgh,  and  there 
receiving  from  the  factors  of  the  bankrupt  a  quantity  of  merchandize  of  va* 
rious  descriptu)ns,  and  proceeding  from  thence  to  London,  in  consideration  of 
certain  freight  to  be  paid  per  ton,  half  on  the  unloading,  and  the  remainder 
in  three  months  ;  for  which  goods  the  master  was  to  sign  the  usual  bills  of 
lading,  and  Crane  was  fully  to  load  the  ship.  In  consequence  of  this  agree- 
ment, the  ship  sailed  to  Fetersburgk,  and  was  kmded  by  Boktlingk  and  Go. 
on  the  account  and  risk  of  Crane:  and  one  part  of  the  bill  of  lading  directing 
the  goods  to  be  delivered  to  Crane  or  his  assigns  was  sent  to  him ;  the  other 
part,  in  consequence  of  the  plaintiffs'  having  information  of  Crane's  insoU 
vency,  was  afterwards  sent  to  Mr.  Schneider,  their  agent,  with  directions  not 

(a)  This  inclvded  only  the  opinion  of  Grojeand  Ls  fi^anc,  J  astices,  and  his  own;  Ld. 
Eiltnborough^  C.  J.  having  been  concerned  as  counsel  in  the  caase  when  at  the  bar.  Mf> 
Justice  Gro9e  was  prevented  by  indisposition  from  attending  in  court  this  day ;  which  occar 
■ioned  the  opinion  to  be  delivered  by  Mr.  Justice  Lawrtince. 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  HI.         197 

to  deliver  that  part  to  Crane,  unless  he  gave  suffioient  security  for  the  amount 
of  the  goods.  And  the  plaintifTs  at  the  same  time  that  they  sent  this  part  of 
the. hill  of  lading  to  Schneider^  informed  Crmne  of  their  having  so  done,  and 
required  him  in  case  he  did  not  give  the  security  to  deliver  to  Schneider  the 
hill  of  lading  that  had  heen  sent  to  him.  Crane,  In  fact  Crane  had  become  a 
bankrupt  before  the  goods  were  delivered  on  hoard*  the  ship  in  Russia,  but 
after  their  purchase:  and  on  the  arrival  of  the  ship  in  the  Thames,  Schneider 
demanded  the  goods  of  the  master,  who  refused  to  deliver  the'm  to  him,  and 
delivered  them  to  the  defendants. 

For  the  benefit  of  trade  a  rule  has  been  introduced  into  the  common  law, 
enabling  the  consignor  iu  case  of  the  insolvency  of  the  consignee  to  stop  the 
goods  consigned  before  they  come  into  the  possession  of-  the  consignee; 
which  possession  Mr.  Jusiice^BuUer,  in  Ellis  v.  Hunt,  says^  means  an  actual 
possession.  That  the .  possession  of  a  carrier  is  not  such  a  possession  has 
Deen  repeatedly  determined ;  and  the  qutetion  now  is«  Whether  the  posses^ 
aion  of  the  master  be  any  thing  more  than  the  possession  of  a  carrier,  and 
not  the  actual  possession  of  the  bankrupt  ?  As  to  this,  it  appears  that  Usher^ 
wood  the  master  contracted  with  the  bankrupt  to  proceed  from  hence  to 
Peiersburgh,€Lnd  tcf  bring  in  hie.  ship  a  cargo  of  goods,  which  Crane  engaged 
ahould  amount  to  the  tonnage  of  the  ship ;  which  does  not  differ  from  a  sim- 
ilar contract  entered  into  by  the  consignor  by  the  directions  of  the  consignee 
at  the  loading  port,  for  the  conveyance  of  the  goods  from  him  to  the  vendee : 
in  which  case  it  would  hardly  be  contended  that  a  delivery  by  the  consig^nor 
to  the  master  of  the  ship  for  the  purpose  of  carriage  would  be  such  a  dqlive* 
Tj  to  the  vendee  as  to  prevent  the  right  of  stoppage  in  transitu.  In  each 
case  the  freight  would  be  to  be  paid  by  thb  consignee  ;  in  each  case  the  ship 
would  be  hired  by  him  ;  and  there  would  be  no  difierence,  except  that  in  this 
case  the  ship  in  consequence  of  the  agreement  goes  from  England  to  fetch 
the  cargo ;  in  the  other  case  the  vessel  would  bring  it  immediately  from  the 
loading  port ;  both  in  the  one  ckse  and  in  the  other  the  contract  is  with  the 
master  for  the  carriage  of  goods  from  one  place  to  another ;  and  until  the 
arrival  of  the  goods  at  their  port  of  destination  and  delivery  to  the  consignee, 
they  are  in  their  passage  or  transit  from  the  consignor  to  the  consignee.  If  a 
nian^  contract  with  the  owner  of  a  general  ship  to  take  goods,  which  are  equal 
to  half  the  tonnage  of  the  ship,  and  the  master  complete  the  loading  of  his 
ship  with  the  goods  of  others,  there  would-be  no  question  but  that  there 
might  be  such  stoppage  :  and  surely  it  will  not  be  said,  that  the  right  of  stop- 
page depends  on  the  quantity  of  the  goods  consigned.  In  support  of  the  de- 
fendants' claim  the  case  of  Fowler  V.  M^Taggart  has  been  relied  on.  The 
more  proper  name  of  that  case  is  Fowler  v.  Kymer  &;  al.,  which  was  tried 
before  Mr.  Justice  Grose  at  Bristol:  but  that  case  is  very  distinguishable 
from  this.  There  the  bankrupts  Hunter  and  Go:  were  in  ^possession  of  a 
ship  let  to  them  for  a  term  of  three  yearsi,  at  5Sd,  10#.  per  month,  they  find- 
ing stock  and  provisions  for  the  ship,  and  paying  the  master ;  duriqg  which 
time  they  were  to  have  the  entire  disposition  of  the  .6hip  and  the  complete 
control  over  her.  The  ship  had  been  one  voyage  to  Alexandria,  and  had 
the  goods  put  on  board  her,  to  carry  them  on  another  voyage  to  the  place ; 
not  for  the  purpose  of  conveying  them  yrom.  the  plaintifiTs  to  the  bankrupts, 
but  that  they  might  be  aent  by  the  bankrupts  upon  a  mercantile  adventure,  for 
which  they  had  bought  them.  There  the  delivery  was  complete;  and  the 
facts  of  that  case  difier  widely  from  this,  where  Crane  had  no  control  over 
the  ship,  and  had  merely  contracted  with  the  master  to  employ  his  ship  in 
fetching  goods  for  hira. 

The  case  of  Stokes  v.  La  Riniere  and  LeHeley  is  much  stronger  than  this. 
The  plaintiff,  being  a  ribbon  weaver,  Messrs.  Duhem  of  Lisle  who  had  just 
arrived  in  London  applied  to  him  for  a  quantity  of  ribbons,  who,  on  a  favou^- 
aUe  account  by  the  defendants  of  their  circumstances,  packed  up  goods  to  the 
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amoiint  of  ISST.  8r.  M.,  and  d«li?ered  them  to  the^elendaBtB  to  he  forwarded 
to  UsU.  These  goods,  with  others  purchased  in  like  manner  of  Twigge^ 
EIUs^  and  Edwards^  gauze  weavers,  to  the  amount  of  650Z.,  were  forwarded 
on  or  ahout  the  12th  of  Ma^  to  Messrs.  Bine  and  Overman^  the  defendants* 
correspondents  at  Osimd^  with  direations  to  send  them  to  the  order  of  Messrs. 
Duhem.  On  the  receipt  of  which  goods,  viz.  on  the  89th  of  May^  Bine  and 
Oterman  wrote  to  Duhenu  an  acknowlegroent,  and  that  they  waited  their 
directions.  On  the  12th  of  June  the  Duhewu  stopped  payment ;  and  hy  an 
instrument  signed  the  13th  of  ilu^v^t,  consented  to  Ttoi^geV  taking  hack  his 
gauzes,  amounting  ta  419/.  18i.  2  X-U.  But  not  having  fulfilled  sotne  en« 
gagement  with  (he  defendants,  and  heing  considerahly  indebted  to  them,  the 
defendants  countermanded  the  order».they  had  given  to  Bine^  Cherman^  and 
Co;,  as  to  the  delivery  of  the  goods,  by  letter  of  the  31st  of  May^  aAd  direct- 
ed them  to  alter  the  marks,  and  to  deliver  them  to  their  order ;  which  was 
accordingly  done,  and  they  were  afterwards  disposed  of  in  satisfaction  of  the 
defendants^  demand.  They  contended,  that  immediately  upon  the  delivery 
of  the  goods  by  the  plaintiff  to  them,  the  property  vested  in  Messrs.  IhUiem^ 
and  that  they  the  defendants  had  a  right  to  retain  them.  Thk  cause  was  tried 
at  GuUdhaU  on  Saturday  the  ISth  of  DeeenUter  1784,  wheii  Lord  Mat^/ield 
said ;  '*  the  fact  I  take  to  be  this ;  The  Diihems  bought  goods  of  the  plaintiff, 
which  were  ordered  to  be  delivered  to  the  defendants  to  be  shipped  to  DuiewUt 
who  are  since  become  insolvent,  after  the  goods  were  sent  to  a  &ctor  at  Ostend* 
The  defendants,  who  have  got  them  back  again,  stand  as  they  originally  did. 
No  point  is  more  clear  than  that  if  goods  are  sold,  and  the  price  not  paid, 
the  seller  pmy  stop  them  4n  transitu  ;  1  mean  in  every  sort  of  passage  to  ike 
hands  of  the  buyers.  There  have  been  a  hundred  cases  of  this  sort.  S^ips 
in  harbour,  carriers,  bills,  have  been  stopped.  '  In  short,  where  the  goods  are 
fit  transitu  the  seller  has  ^at  proprietory  Ken.  The  goods  sore  in  the  hands 
<^tke  defendants  td  be  conveyed :  the  owner  mav  get  them  back  again." 

The  case  of  Inglis  and  Usherwood  is  perfectly  consistent  with  the  opinion 
w6  have  formed.  That  case  did  not  decide,  as  was  supposed  in  the  argument, 
that  the  transit  was  complete  on  the  delivery  of  the  goods  on  board  this  ship ; 
for  it  was  determined  on  the  ground,  that  the  Russian  laws  authorised  the  ta- 
king of  the  goods,  even  if  the  delivery  had  been  complete.  In  that  case. 
Lord  Kenyon  says;  **  giving  the  plaintiff  the  full  benefit'  of  the  atgument, 
**  that  the  delivery  of  the  goods  on  board  a  chartered  ship  was  a  delivery  to 
**  the  bankrupt,  still  the  Bussian  ordinance  takes  it  out  of  therule."  Mr.  Jus- 
tice Grose  uses  more  geAeral  expressions,  from  whence  it  may  be  inferred, 
that  he  considered  the  ship  as  one,  a  delivery  on  board  of  which  was  a  deliv- 
ery to  the  defendant :  but  that  is  not  the  true  way  in  which  his  opinion  is  to 
be  understood.  The  case  of  Fowler  v.  Kymer  and  ^  Taggart  had  been  cited, 
in  Tefe^nce  to  which  he  was  speaking :  and  he  is  not  to  be  taken  as  laying 
ddwn  any  proposition  beyond  what  was  established  by  that  case  :  and  suppos- 
ing the  delivery  to  be  similar  to  that  in  Fowler  v.  Kymer ^  he  took  the^same 
ground  that  Lord  Kenyon  did,  and  decided,  that  notwithstanding  such  delivery 
the  goods  by  the  law  of  Russia  vitte  in  transitu.  In  the  account  of  what  I 
am  stated  to  have  said,  I  observe  that,  without  naming  the  case,  I  recognized 
the  authority  of  Fowler  v.  Kymer  to  the  extent  that  case  goes  ;■  namely,  that 
if  one  puiefaAse  goods  here  to  be  sent  abroad,  and  thev  are  delivered  on  board 
a  chakered  ship  in  a  port  of  this  kingdom,  such  dehverv  is  in  efiect  a  delir- 
ery  to  the  vendee:  and  I  give  it  as  my  opinion,  that  if  the  delivery  in  the 
case  then  before  us  were  a  delivery,  which  in  this  country  would  have  been  ft 
delivery  to  the  vendee  ;  dtill,  according  to  the  laws  of  Rsiuish  the  goods  might 
be  stopped*  And  my  brother  Xie  Maw^s  opinion  goes  entirely  on  the  laws 
of  Russia  ;  without  inquiring  how  far  the  case  then  before  the  Court  was  dis- 
tinguishable from  those  cited  in  any  other  respect.  For  these  reasons  I  am 
of  opinion,  that  the  postea  should  be  delivered  to  the  pkintifis  \  in  which 
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opioion  my  brothers  Grom  and  Ze  Blanc  concur.  In  the  riew  we  have  of 
the  subject  it  is  not  necessa^r  to  say  any  thing  on  the  other  point,  as  to  the 
admissibility  in  evidence  of  theqpinion  of  the  judges  of  the  Russian  custom- 
house ;  with  respect  to  which  we  form  no  opinion.(])  , 

Postea  to  the  plaintiffs. 


Thurtell  v.  The  InhabitaDts  of  the  Hundred  of  Mu,tford  and 
Lothiffgland,  in  the  County  of  Suflfolk* 

3Ea#t,400.'   Feb.  11, 1803., 

In  an  ■ction  agaimt  the  htindred  on  the  atat.  9  Geo.  1.  c.  22,  for  damage  ■attained  by  the 
-wilfal  bnrning  of  the  party's  bars,  it  ia  a  precedent  ooodition  that  the  partjr  grtered  snottld 
wiibia  the  (iiae  limited  give  in  bis  ezaau|iation  upon  oath  before  a  magistrate  whether  or 
not  he  knew  the  offender  or  offenders,  or  any  of  them  ;  and  an  examination  on  oath  in 
n^hieh  the  party  only  swore  that  he  tutpeaed  that  the  fact  was  done  ty  some  person  or  per^ 
mms  f*  him  vnibiewn,  ia  not  anflicient  within  the  atatnte ;  atill  leea  in  anpport  of  an  aver- 
ment in  the  declaration,  that  be  gave  in  snch  examination,  Ac.  tn  andbjf  width  U  appear- 
ed that  the  plaintitf*  did  aof  knmo  the  person  or  persona  who  committed  the  fact  For 
won  eonetai  by  the  terms  of  such  examination,  that  the  plaintiff  did  not  know  aome  of  the 
offenden,  if  theie  were  several. 

THIS  was  an  action  upon  the  statute  9  Oeo.  1.  c.  22.  s.  7,  wherein  the 
declaration  stated^  that  whereas  same  person  or  persons  to  the  plaintiff  un' 
knovm  within  a  year  past,  viz.  on  the  1st  of  November  1801,  at  Bradwell 
within  the  hundred,  &c.  with  force  and  arms  (eloniously  set  fire  to  a  certain 
barn  there  situate,  then  in  the  occupation  of  the  plaintiff,  and  containing' 
eleven  lasljs  of  barley  of  him  the  plaintiff  of  the  value  of  200/.,  against  the 
peace,. dEc. ;  whereby  the  plaintiff  then,  and  there  sustained  damage  to  the 
amount  of  200Z.  And  that  thereupon  within  two  days  next  after  the  comr 
mittiog  of  the  said  offence,  and  after  such  damage  to  the  plaintiff,  &c.  the 
plaintiff  according  to  the  form  of  the  statute.  &c.  gave  notice -of  such  oftnce 
sdt  done  and  committed  to  T,  C.  and  /•  F.,  then  two  of  the  inhabitants  of  the 
town  of  B,  in  the  said  county,  being  a  town  near  unto  the  place  where  such 
iact  was  so  committed  ;  and  that  afterwards,  and  within  four  days  after  snch 
notice,  viz.  on  the  4th  of  November  1801,  the  plaintiff  gave  in  his  ezamiwy* 
aiion  upon  oath  before  the  Ren  R.  T*  clerk,  a  justice  of  the  peace,  6cc,  theD 
inhabiting  near  to  the  said  hundred,  Ace.  according  to  the  form  and  effect  of 
the  said  statute,  tn  and  by  which  said  ezaminalion  it  appeared,  that  thepkun^ 
tiff  did  not  know  the  person  or  persons  who  committed  the  said  fact,  or  any  of 
them  ;  and  that  six  months  or  more  has  elapsed  since  the  committing,  of  the 
said  oflence,  but  that  the  offender  or  ofienders  have  not  within  the  said  time^ 
&c.  been  apprehended,  for  at  convicted  of  the  said  offence.  Nevertheless  the 
defendfwkts  have  not  nude  satis&ction  for  the  said  damage,  &c.  •.  Plea,  not 
guilty. 

The  remedy  against  the  hundred  is  given  by  the  7th  section  of  the  stat«  9 
Geo.  1.  c.  22,  for  damage  sustained  by  reason  of  the  setting  fire  to  any  house, 
barm  or  outhouse,  and  other  offences  therein  enumerated :  'f  Provided''  (by 
s.  8.)  "  that  no  person  shall  be  enabled  to  recover  any  damages  by  virtne  of 
*'  this  act,  unless  within  two  days  after  such  damage  done  him  by  any  snch 
"  ofiender,  dec.  he  shall  give  notice  of  such  offence  unto  some  of  the  inhabt- 
"  tants  of  some  town,  &c.  near  the  place,  &c.,  and  shall  within  four  days 
**  after  such  notice  give  in  his  examination  upon  oath,  or  the  examination  upon 
"  oath  of  his  servant,  &c.  who  had  the  care  of  his  house,  &c.  before  any  jus- 
"  tice  of  the  peace  of  the  county,  &e.  inhabiting  within  or  near  to  the  hun- 
•  I.  ■     I       -  ■  *-- -    --- '  -       ■  II 

0)  Vide  StiMo  T.  iMndi  7  Masi.  Rep.  432.  Mw.  N.  P.  1171  to  1191,  whSfs  tte  EngUsk 
emma  an  oeUectod  aad  weil  difsaled. 
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"  dred  where  the  said  fact  was  cornmitt^d,  whether  he  know  the  person  ttrper^ 
'*  sons  thai  cofnmiited  stick  fact,  or  any  of  them;  and. if  upon  such  examine 
"  turn  it  be  confessed  that  he  do  know  the  person,  fee.  that  then  he  so  confess- 
**  ing  shall  be  bound  by  recognizance  to  prosecute  such  offender,"  &c.  By  s. 
9,  the  hundred  is  not  to  be  liable  if  the  offender  be  convicted  within  six  months 
aher  the  offence  committed  ;  and  by  s.  10,  the  party  grieved  must  commence 
his  action  within  a  year  afterwards. 

At  the  trial  before  Grose,  J.  at  the  last  assizes,  the  plaintiff,  together  with 
proof  of  the  other  facts- alleged  in  the  declaration,  produced  in  evidence  his 
written  examination  t^en  on  oath  l^fore  the  magistrate,  entitled  "  Suffolk. 
The  examination  of  T.  Thurtell,  of,  &c.  taken  upon  oath  before  me  R,  T. 
clerk,  one  of  the  justices,"  &c.  which,  after  statiqg  that  a  certain  person  had, 
about  four  o'clock  in  the  morning  pf  Sunday  last  the  1st  of  November,  called 
at  the  examinant's  dwelling-house  in  the  parish  of  BradufeU,  and  informed 
him  that  his  barn  was  on  fire,  which  he  soon  perceived,  and  that^  there  was 
in  the  barn  a  certain  Quantity  of  barley  j  proceeded  to  state,  "  that  he  this 
"  examinai\t  immediately  went  to  the  said  barn,  where  he  found  that  several 
"  people  had  assembled,  but  that  he  had  no  reason  to  suspect  that  any  of  the 
"  persons  then  present  at  the^  said  barn  had  set  the  same  on  fire,  as  they  ap- 
"  peared  rei^dy  to  render  any  assistance  towards  extinguishing  the  said,  fire, 
'*  had  there  been  any  water  near.  And  the  said  examinant  further  saith, 
*^  thiU  he  stro7igly  suspects  that  the  said  bam  was  wilfully  set  on  fire  by  some 
"  person  or  persons  to  him  unknoum,  as  from  the  stat6  in  which  the  com 
^  deposited  in  the  barn  was  got  up  he  does  not  believe  that  the  fire  arose 
^  from  any  natural  heat  in  the  said  corn,  nor  does  he  know  or  believe  that 
"  there  was  a  tempest  at  the  time  at  which  the  fire  took  place."  ( Signed  by 
the  plaintiff.)  The  learned  Judge  wtts  of  opinion  that  this  examination  did 
not  specifically  comply  with  the  requisite  of  the.  act  of  parliament,  or  prove  the 
corresponding  averment  in  the  declaration,  that  the  plaintiff  had  given  in  his 
examinalion  on  oath  before  a  magistrate,  by  which  it  appeared  that  the  plain- 
tiff i2u2  not  know  the  person  or  persons  who  comn^itted  the  fact  or  any  of  them  ; 
and  directed  a  nonsuit.  For  setting  aside  which  a  rtile  nisi  was  obtained  in 
the  last  term,  on  the  ground  that  the  statute  did  not  require  any  particular . 
form  of  taking  the  examination,  which  was  the  act  of  the  magistrate,  who 
put  such  questions  to  the  party  grieved  as  he  thought  proper.  That  it  sufi&- 
ciently  answered  the  purpose  of  the  statute  that  the  party  went  before  the 
magistrate  to  submit  himself  to  be  examined  touching  his  knowledge  of  the 
transaction  and  the  persons  concerned  in  it.  That  in  common  parlance  the 
words  of  the  examinant  prima  facie  at  least  imported,  that  he  did  not  know 
any  of  the  persons  by  whom  the  fact  was  committed.  And  that  if  the  magis- 
trate had  any  doubt  whether  the  party  had  ,such  knowledge,  he  should  hav^ 
made  it  more  clear  by  putting  further  questions  to  him. 

GaosB,  J.  at  the  time  of  granting  the  rule  nisi,  observed,  that  it  was  im* 
portant  that  the  examination  should  pursue  the  words  of  the  act,  and  dis- 
tinctly ascertain  whether  the  party  did  or  did  not  know  any  of  the  persons 
who  coipmitted  the  fact.  That  this  was  a  condition  precedent  to  the  main- 
taining the  action,  and  was  one  of  the  checks  provided  by  the  legislature  to 
avoid  imposition  in  these  cases,  which  was  very  necessary  to  be  preserved. 
But  that  he  had  reserved!  the  point  for  the  consideration  of  die  Court,  it  be- 
ing a  matter  of  great  importance  to  the  public. 

Selloni  Serjt.  and  Alderson  shewed  cause,  and  contended,  first,  that  the 
proof  did  not  sustain  the  positive  averment  in  the  declaration,  that  it  appear^ 
ed  in  and  by  the  said  examination  that  the  plaintiffs  did  not  know  the  person 
or  persons  who  committed  the  fact ;  for  the  examination  itself  only  states  his 
suspicion  that  it  was  done  wilfully  by  some  person  or  persons  to  him  un- 
known, for  the  reasons  stated  by  him.  Secondly,  that  the  statute  made  it  a 
condition  precedent  to  the  party's  right  to  sue  the  hundred  that  he  should  de- 
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p«^  affinnattirely  or  n«gati?ely  to  hk  kilowledgo  6{  the  offender ;  and  thoy 
referred  to  Sing  ▼.  TkB  InHahitmU  of  tie  Hundred  of  Bithop't  Sufton  m 
Hunts,  2  Stra.  1247 ;  where  that  was  holden  to  be  a  condition  precedent  for 
the  sake  of  the  hundred  and  to  prevent  screening  the  offenders :  and  the  par- 
ty there  swearing  only  to  his  suspicion,  and  not  to  his  knowledge,  vras  deem* 
oi  insufficient. 

Wilson  in  sapport  of  the  rule.  Am  to  the  construction  of  the  statute,  this 
braneh  of  it  is  remedial,  and  oughl  to  have  a  liberal  construction  in  advance- 
ment of  the  remedy.  The  terms  used  are  merely  directory  to  the  magistrate 
by;  whom  the  examination  is  to  be  teken,  to  enable  him  to  act,  tgad  set  the 
lawinniotion  to  discover  the  ofienders.  The  examination  itself,  whether 
taken  with  more  or  less  acouracy,  is  the*  act  .of  the  magistrate,  and  if  he  be 
eatisfied  of  the  truth  of  the  facts  r^ui^ed  by,  the  statute,  it  is  compUM  with, 
and  there  is  an  end  of  the  inquiry :  if  not  satisfied  with  it,  he  may  examine 
farther.  The  taking  the  examination  is  an  act  to  be  done  very  recently  after 
the  fact,  atid  generafly  without  the  means  of  obtaining  legal  advice ;  la  te^ 
qaire  a  critiesl  observance  of  the  wor^ls  of  the  statute  will  uierefore  frequent* 
iy  defeat  the  object  of  the  legislature,  who  eould  not  have  meant  that  if  the 
magistrate  wete  too  ea^ly  perhaps  satisfied  of  the  requisite  facts,  that  should 
onstthe^  party. grieved  of  his  remedy.^  [Lawrence,  Ji  The  statute  requires 
the  party  to  gi^e  in  his  examination  upon  oath,  which  seems  to  imply  that  it 
is  to  be  the  act  of  the  party  himself,  swearing  to  an  affidavit  of  the  facts, 
rather  than  the  act  of  the  magistrate  taking  such  examination  in  writing  from 
the  mouth  of  the  party  in  answer  to  questions  put  to  him.]  The  statute  only 
meant  that  the  partv  should  tender  himself  for  examination  to  the  magistrate* 
who  is  .to  exAmine  him  cm  behalf  of  the  hundred^  i^ether  or  not  he  know  the 
t^fiender;  and  therefore  the  examination  is  to  be  made  by  a  magistrate  within 
or  near  the  hundred :  it  could  not  mean  that  the  party  should  give  in  on 
oath  a  written  paper  of  the  facts  previously  prepared  b]^  him ;  otherwise  the 
magistrate  would  be  precluded  mm  further  examination.  The  very  word 
examination  decides  mis ;  for  there  can  be  no  examination  without  an  exam* 
iner  and  an  examinee.  Then  as^  to  the  averment  in  the  declaration,  it  is  true 
&bX  it  goes  farther  than  it  need  have  done,  and  states  that  it  appeared  by  the 
examination  that  the  plaintiff  Ju{  not  know  the  offender.or  ofienders  by  whom 
the  fillet  was  committed ;  but  that  is  the  general  drift  and  import  of  the  exam- 
ination, and^  therefore  fair  evidence  of  t^B  averment,  supposing  it  necessary 
to^be  proved. 

LonI  ELtEKBOEOUGH,  C.  J.  '  The  words' of  the  statute  requiring  the  party 
to  give  in  his  lamination  upon  bath,  &c.  as  to  the  fact  of  his  knOwled^  of 
the  ofibnders,  must  be  understood  to  mean  that'  be  should  give  in  a  wntien 
dechnration  on  oath  as  to  the  fact ;  though  that  is  not  a  correct  use^  of  the 
word  examination,  however  ft  mity  be  sometimes  so  used  in  common  par- 
lance. This,  however,  does  not  preclude  the  magistrate  i^m  any  further  ex- 
amination which  he  may  Uxink  propeir  to  take.  But  at  all  events,  it  was  in- 
tendc^d  thflit  such  a  declai^tion  8not:&d  be  given  in  on  oath  to  the  magistrate 
in  order  to  found  the  further  proceedings  upon  it.  The  law  may  be  remedial 
a*  to  the  party  grieved,  but  it  gives  the  remedy  against  the  hundred;  who  would 
not  otherwise  have  been  liable  In  damage^s  to  him^.and  must  therefore  be  strict- 
ly pursued.  And  it  is  plain  from  the  subsequent  provisions  that  the  legislature 
viewed  the  remedy  with  some  degree  of  jealousy,  and  interposed  certain  pre- 
cautions to  prevent  the  abuse  of  it,  which  must  be  complied  vrith  in  order  to 
entitlethe  plaintiff  to  his  action.  But  I  do  not  think  that  the  e:i^aminatioa 
read  is  sufficient  either  within  the  words  or  spirit  of  the  act  He  sweara,  it 
is  true,  to  his  suspicion  that  the  bam  was  wimilly  set  on  fire  *y  wme  person 
or 'persons  to  him  unknoumi  Now  supposing  the  bam  to  have  been  set  on 
fire  by  five  persons,  some  of  whom  he  might  know,  but  ho  did  not  know  them 
aU,  could  perjury  he  assigned  upon  this  swearing  ?  .  It  might  he  said  to  be 
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trnly  sworn  in  the' terms  of  it.    And  consistently  with  this  ezttinination  Ae 
plaintiff  might  even  have  procured  persons  Whom  he  did  not  knOw  to  commit 

the  offence.  ...»  .  .        ^ 

Lawbence,  J.(a).  One  great  object  of  the  legislacnre  m  the  provision  of 
the  statute  in  Question'  was  to  make  it  the  interest  of  every  person  to  find  out 
the  offenders  in  order  that  they  might  be  prosecuted.  For  thia  purpose  it 
stipulates  that  certain  things  shall-  be  done  by  the  party -^ieved  to  entitle 
himself  to  hh  remedy  against  the  hundred,  which  he  is  botrtid  to  perforin. 
It  is  true,  "that  rec^uiring;  a  strict  performance  of  these  may  throw  difficultiea 
in  the  way  of  the  action  j  but  if,  on  the  othet  hand,  an  nfRdavit  might  be' 
made  before  a  magistrate,  upon  which  the  party  could  not  bfe  indicted  for  per- 
jury, though  he  had  knowledge  of  some  off  the  ofiendefs,  which  he  did"  not 
disclose,  and  yet  he  might  maintain  his  action,  the  whole  ofajectof  the  statute 
would  be  defeated, 

Lfi  BiiANc,  J;  The  statute  at  all  events  meant  ^hat  the  party  shottid  go 
before  a  magistrate,  and  be  examined  whether  he  ktuno,  or  do  not  know,  tke 
person  or  persons  that  commitied^hk  fact,  or  any  of  them.  And  If  the  magis- 
trate do  not  examine  him  as  to  that  fact,  he  does  not  swear  to  it ;  he  does  not 
bring  himself  within  the  act  so  as  to  be  entitled  to  his  remedy  against  the 
hundred.  And  I  think  that  the  declaration  must  state  as  to  what  lie  was  ex- 
amined. 

Rule^  discharged': 


Qlassington  and  Others,  Assignees  of  Dickey,  a  Bankrupt,  9« 
Rawlins  and  Others.  -     ^ 

3  East,  407.    Feb.  11,  ie03. 

[S.  C.  at  Nisi  Priusy  4  Esp..  224.] 

Where  time  is  to  be  compoted  from  an  act  done,  the  day  on  which  aucb  aet  h  doqa  is  to  ba  - 
incladed  in  the  computation!    Therefore  where  the  atat  21  Jac.  1.  c.  19.  a.  2.  eoacta,  that 
a  trader  lyin^  in  prison  two  montf^a  (i.  e.  lunar  months)  after  an  arreat  for  debt  shall  be 
adjudged  a  bankrupt,  that  includes  the  day  of  the  arreat. 

IN  trespass  for  taking  and  carryipg  away  certain  good^.of  the  plaintifi, 
which  had  been  the  property  of  the  bankrupt,  the  only  question  waa,  .Whether 
.the  act  of  bankruptcy,  which  consisted  in  lying  in  prison  two  months  upon 
an  arrest  for  debt,  were  complete  at  the  time  of  issuing  the  commission  ?  Aa 
to  which,  it  appeared  that  the  bankrupt  was  .arrested  for  debt  on  the  14th  of 
October  1800,  and  lay  in  ^aol  beyond  the  9th  of  December  folio  wing,  ink 
which  day  the  commission  issued,  which»  if  either  the  day  of  arrest  or  the 
day  of  the,  commission  i;ssued  were  to  be  reckoned  incIusiYely,  made  up  59 
days  or  two  lunar  months,  the  time  required  by  the  statute  21  Jac,  1.  c.,19. 
s.  2».accprding  to  the  common  legal  computation  of  months.  The  pluntifis 
however  were  nonsuited  at  the  trial  before  Lawrence,  J.  at  the  Sittings  at 
Westminster  after  the  last  term,  upon  a  Supposition  that  the  bai^upt  had  not 
.lain  irx  prison  two  compl^le  montj^s  when'  the.  commission  issu^. 

,  darrovi  and  Park  shewed  cause  against  a  rule  obtained  for  setliifg  aside 
.the  nonsuit. '  The  words  of  the  statute  are,  that  every  pejrson  using  trade*  &c. 
who  *'  being  arrested  for  debt  shall  after  his  arrest  lie  in  prison  two  montkst 
*'  &c.  shall  be  adjudged  a  bankrupt :  and  in  the  said  cases  of  arrest  or  lying 
*'  in  prison  for  such  ^h\from  the  time  of  his  said  first  arrest :"  which  words 
after  and  from  must  be  construed  to  be  exclusive  of  the  day  of  arrest  as  wisU 
as  the  day  of.  suing  out  the  commission,  according  to  their  natural  significn- 

(a)  Grost  J.  was  absent  on  this  day  fcom  indisposition^ 
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ti«n,  tad  because  tbefe  k  tio  fraction  df  a  4ay .  ia  law.  The  syetem  of  the 
baBkropc  laws  sapposes  that  the  bankrupt  is  a  criminal^  and  therefore  the 
aeveral  provisions  which  declare  him  to  be  in  that  state  must  be  construed 
strietiy.  Besides,  the  very  ground  and  reason  of  declaring  the  act  of  bank- 
rapiey  in  questienf  which  has  rehLtion  back  to  the  time  of  .the  arrest,  is  from 
the  pfesumed  insolvency  of  the  person  ^t  the  time,  who  upon  ari  arrest  has 
IMI  ocedit  enough  to  procure  bail  for  66  days ;  but  that  cannot  be  said  unless 
lie  has  that  entire  number  of  days  to  redeem  himself.  The  arrest  may  take 
place  so  late  on  the  first  day  that  it  may  preclude  any  endeayoux  to  find  bail 
|hen.  And  in  Gordon  v.  Wilfcinsan^  8  Term  Rep.  607,  Lord  Kenyan  said 
he  eoiyld  aoc  conceive  hew  a  commission  of  bankrupt  could  be  taken  out  in 
suck  a  case  before  the  two  months  yrereexpind ;  and  afterwards  he  observed, 
that  the  act  of  bankruptcy  itsel(  was  not  completed  till  the  expiration  of  the 
two  months. 

Lawebmgs,  <J.  The  ponsuit  .preceded  on.  the  supposition  that  the  bank- 
rapt  had  not  lai»two  months  in  prison  before  the  commission  was  issuei^: 
hut  upen  calculating  the  number  of  days  with  reference  to  the  rule  of  law 
which  has  been  established, for  cotnputjng  time  from  any  act  done,  it  appears 
that  we  were  mistaken  at  the  trial.  The  question  is.  Whether  the  day  of  the 
ancst  is  to  be  ioduded  in  the  computation?  And  I  am  of  opinion  that  it 
must  be  so  inclbded,  upon  the  authority  of  The^  King  r.  Adderley(a)9  wheire 
the  rule  was  laid  down,  generally,  that  where  th^  computation  of  time  is  to 
he  mMdefaam  an  act  jostf,  the  day  when  such  act  is  done  is  to  be  includejd. 
Now  here  the  compittatioa  of  the  two  months  is  to  be  from  an 'act  done, 
namely^  from  the  arrest  of  the  trader,  and  therefore  the  day  on  which  (he>  ar- 
nst  b  made  is  to  be  included  in  the  reckoning. 

Per  Curiam{b)t  Rule  absolute.  • 

Erikme  was  to  havtf  supported  the  rule(i). 


Sarellf  Administrator^  &c.  v.  Wine. 

3  £ut,  400.    Feb.  11, 1803. 

Bvidsaee  of  sn  aekaswled|rmenr  by  the  defendtBt- within  nz  ysan  of  an  old  ezitting^  debt 
eC  ebova  mx  jem  Maading  dqe  ta  the  plaintiff '■  intestate,  but  which  acknowledffaient 
was  made  aAer  the.iplestate*f  deat^,  will  not  lupport  a  count  by  the  administrator,  laying 
the  pH>n|iae  to  be  made  to  his  intestate. 

•  ASSUMPSIT  upoii  the  sioney  counts  .in  all^f  which  the  promises  weib 
kid  10  b^  made  to  the  iatdstate ;  to  which  fum^'auuTr^fsit  and  the  statute  of 
InutatioDa  were  jrieaded.  At  the^  trial  before  Lord  ERenbarough^  C  J.  at 
the  Sittings  after  last  term  at  GuUdkaili  thcf  only  evidence  given  was  of  an 
ttskdowledgment  by  the  defendant,  since  the  death  of  the  intestate,  and  with- 
in six  yean*  ^f  an  old  existing  debt  due  tO/ the  intestate  more  than  six  years 
ago.  Thereupon  a  verdict  was  taken  for  the  plaintifl^ .  with  leave  to  the  de- 
laadant  to  move  to  set  it  aside  and  enter  a  nonsuit ;  whieh  was  accordingly 
moved  for  ana  fimner  day  .by    . 

GMf,  who  observed,  that  tnoug^  an  implied  promise  to  pay  nsight  be  rais- 
«1  from  an^clj^wJedgmeQt  of  the  debt,  yet  it  must  be  raised  to  a  person 
living  at  the  time  when  the  acknowledgment  was  made^  and  could  not  i^fer 
hack  by  relation  to  a  period  before  the  intestate's  death :  and  if  not,  then  the 
•videnee  eonid  not  apply  to  any  of  the  counts  of  the  declaration. 


Sf 


Doag.  463,  and  vide  CMb  v.  Ainlitt,  3  Tens  Rep.  GB3.  8. 
irr0f«|  J.  was  absent  from  indisposition. 


h).  [See  aco.  ErporU  farmkar^  1  Mont.  &  M.  7.  do.  671.  £z  parte  Bkodu^  4  Deao. 
195.  Xn  the  eases,  English  and  Amferiean,  will  be  found  collected  in  the  notes  to  3  Stark* 
fiv.  (7th  An.  ed.)  1003, 4,  sa4  in  the  App.  1565, »  Time.*^- W:] 
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Lord  BLLSHioRouoHt  &*J.  on  tbiii  day*,  ivhea  cavse  was  to  have  hen 
ahewDy  said,  that  the  case  of  Green  ioT  Hean)  t.  Crrnw^  Teported  in  2  Ld. 
Baym.  IIOL  6  Mod.  309.  and  1  Salk.  28,  was  decisive  in  support  of  the  ob- 
jection* and  that  a  nonsuit  must  be  entered.  . 

Park  for  the  plaintiff  admitted,  that  that  case  was  in  fomi  against  hinit  if 
die  Court  thought  that  it  had  been  properly  ruled(l)«  .  ^ 

Per  Cmrumt  -  •'    Rule  ahaolma. 


M«  T.  Hawkiosi  Widow,  John  and  James  Bradshawt  and 
C.  Butler  v.  Kemp. 

3  East,  410.    Feb.  12, 1803. 

Wb«re  is  a natriaije KttleBieBt  vmdehy  tenuit  in  ttfl,  lie  iettM  Uie  wkam  to  hhamW for 

^life  and  to  the  ehiUraa  of  the  Bumege  in  etriot  tettleiQflnt  i  nath-a  j»— yteon  thai  it  shwoW 

*be  bwfni  for  him  by  d^ed  or  instranient  in  writing  attested  by  three  iritncaaea.  And  to  h 

hurolUd  wjth  the  consent  in  writing  of  certain  tmsteeB,  to  revoke  the  old  and  declare  new 

^^—     Held  that  a  deed  of  lifirocation  exeented  by  him  and  dl  the  traateeS  in  "pferaon  ftj- 


oepC  one,  and  the  eonaent  eTthat  one  beilia  given  by  meana  of  a  gaoatal  poaier  of  atlotwy 
before  made  by  bin  to  the  aetUor  to  cooaent  to  anT  aneh  deed  he  might  tbifUi  prapar  to 
make,  by  yirtoe  of.  which  the  aetUor  eiecnted  tha  deed  for  and  in  the  nam^  of  aach  trus- 
tee, is  rad/thougii  properly  attested  and  hirolled :  and  that  another  deed  of  revocation 
properly  execofed  and  assented  to.  bdt  not  inrolled  till  afler  the  setUor'i 'death,  waa  also 
Toid ;  for  that  every  thing  leqoirra  to  be  done  ia  4he  exeoatioa  of  aaah  a  power  naat  be 
■tricUy  complied  with,  aiid  mdat  be  oompleted  in  tb?  lifetime  of  the  pennn  l>y;whon|it  ia 
to  be  executed  i  and  also  held,  that  the  defect  of  the  one  deed  c^uld  not  be  appplied  by  ^tbe 
other. 

*  IN  Ottumpiit  the  plaintiffs  declared,  that  whereas  they  weMtseiaed  in  fee 
of  certain  premises  in  the  parishes  of  Chilhdm^  Sdliag^^eaad  Baughten^  &c. 
in  the  county  of  S/ent^  and  were  about  to  sell  part  of  the  same  by  auction, 
under  certain  printed  ronditions  of  sale,  (therein  set  forth)  amongst  others, 
that  the  purchaser  should  immediately  pay  a  deposit  of  20/.  per  cent,  on  the 
purchase  money,  and  the  remainder  before  the  Slst  of  {kMer  1801,  en  hav- 
ing a  good  title  made  to  him^  &c.  and  prepare  a  con  veyan^,  &c.  the  defeodaot 
promised  in  case  he  became  the  purchaser  to  perform  the  said  conditions,  ^. ; 
Alley  then  averred,  thata  sale  was  made  on  thQ  3d  of  J^^  .1801,.  at  ^which  the 
defendant  became  the  purchaser  of  certain  k>ts,  according  to  the  printed  par- 
ticulars, for  the  sum  of  7005Z.,  and  paid  a  deposit  of  1400/.  fbr  the  use  of  the 
vendors  in  part  payment :  and  although  the  plaintiffs  performed  alt  the  con* 
ditions  of  sale  which  as  vendors  they  ought  to  have  done,  altd  were  leadjr  to 
make.a^sod  iUle  to  the  premises  puichMed  by  the  defcndaht,  and  lo  convey 
the  same  according  lo  the  conditions  of  sale;  kc.\  yet  ihti  defendant  refiised 
to  pr^mre  any  conveyance  of  the  same,  &c.  ^as  required  by  the  conditions 
of  sale),  and  refused,  to  pay  the  remainder  of  the  purohase-mooey,  dec*  T» 
this  the  defendant  pleaded  nen  assumpeit. 

The  cause  Was  tri^d  at  the  last  Sittings. m  Eaeter  term  befone  Lord  ^^^t* 
horough^  C.  J.  when  a  verdict  was  fbui^ibr  the  plainttfis,*  damages  M0&^ 
subject  to  the  opinion  of  the  Court  upon  the  foUoyring  case. 

The  premises  in  question  were  put  up  to  sale  by  auction,  as  stated  in  ^be 
declaration,  on  the-dd  'of  July  1801,  under  the  conditions  and  Aosordtng  la 
the  particulars  thereia  stated.  The  defendant  became  the^parckasar  of  the 
lots  m  t^uestion  at  the  said  sale  for  7005/.,  and  paid  the  plamtiff  1400/.  as  a 
deposit,  and  in  part  paymenf  of  the  purchase-money  rfor  those  bta.  The  plain* 
tiffs  delivered  in  due  time  an  abstract  of  title  comprising  the  afterHneatiooed 
deeds  and  assurances,  as  and  for  a  good  litl^  to  the  said  lots,  and^oArsd  to 

I  r'  r        -  I  >  '  '  " 

(I)  Vide  Jane»v.  Mbote.  5  Binn.  573.  1  Chitt.  fle^idW,  6.  2  ChHt;  Plead.  56^«.  ,8 
tSaand.63.  a.taiioew.  BafUntyne,  169.  .  . 
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etseute  %.  cwiTe^pftiiee  tbefciof  te  die  d^ettdant,  »«d,fin  all  otW  lespeeta  cail)^ 
pIM  wUk  the  fee  vccal  *coiidkion8  of  sale*  IChe  defendnDta  refiued  to  conpletiB 
the  pccrdiase ;  oUectiog  fiM,  that  the  title  compriaed  ia  the  absUact  was  not 
a  good  title  rand  sMflAdly^'that  no  VaUd  conv^ance  co^ldbe  executed  hy 
the  ])laiBti£b aleae  without ,the  et^cotien  of  Janu$  BrptMur^t  one  of  i^ 
deriaees  in  trust  named  in  the  "will  of  TA^tnm  HawUni  heieii^after  jnention* 
ed,  or  theappoitttmeiit  of  a  newiruatee.ia  hia  plape,  notwithatandtaff  the  d^fd 
of  xnnnneiation  dated  ^th  of  AprU  1801/hereiAiU'ter  siet  foriib.  ']^e  defeadf 
aatihaa  lefutedto  ceoiplete  1^  purcbaae.  ^  >  •     .         *  .     i 

By^an  ipdentiHe  of  bargain  and  $aldi  dated  the  12ih  of  Mm  1770,  implied 
in  tlie  .Court  of  QoriMnon  Pleas,  Eoiter.  term,  10 .  .Creo.  9»  aod  made  between 
Mht^HmMbs  and  Saaaiifia^his  wife,,  who  were  8et8ed.of  ihe  premises  tbero^ 
in.nnd  hereinafter  mentioned  ibr  th^iT)  iiiree>  and  theii;  eld^t  «on  aodbeir 
wparent  TieaMt  Hawknu^.^k0  was  seised  thereof  in  tail,  of  the  first  pait; 
jUn  BrodMham  syad  Afery  Bradthm^  spinster  of  life  second  part  •;  WHliam  ttH^- 
^of  the  third  part;  £.  T.  U.  Gower.t^N.  Tuiteot  ibe  Wrth  part;  and 
IL  TuiU,  Irnnu  Brad^m,  S.  DwrtU.  and  £.  PUU  of  the  $Ah  part ;  it  is 
witiieaaed,  that  for  the  reasons  thorein  mentioned*  and  fpr  barring  .all  estales  tail 
and  aPfemainders  and  reversions  eoipeeta^  thereon  of  and  4a  the  manor«  iaods^ 
and-hereditafnenia  thereinafter  nienliooed*  and  also  in  consideration  of  lOt. 
4iH%  John  Hmokin$r  Sutannah  his  wife«  and  TAamm  Mquthms  did  grant,  ba^ia 
and  sell  to.  W.  Wdbff^  his  hairst  fcc,  the  premises  isk  question,  amonf,d£reia 
land  ifr  the  eoun^  of  .Kn^«and  the  rerersion  and  repiainderr4cc,  and  ulLthe^ 
estate,  fcc.  f  kdkmiunk^o  the  use  of  the  said-  W.  Wdhy,  his  heir^*  ^,  to^ 
JAtent  that  he  wiight  bdeome-  tenant  .of  the  freehold'  for  suflering  «  ctnnaion 
xecoverv  of  the.  same^in  which  JS»  7.  H*  Gouffr  and  iV-  Tnitt  should  be 
deasan^nts,  W.  Wtli^xatmsHiJofm  HstsMnf  and  5fi«a«ineAhiswifo  first  to^ 
i:hee8,  and.  Thfimm  liwkins  eecood  roacbee :  dedariition,  that  this  reooveiy 
sheold  enure  until  the  intended  masriage  to  the  then  uses*  and  al^rtbe  mar^ 
riage  to  the  use  andintent  that^sAa  H^mkku  Sfad,  fi^oiaaaA  bis'  wife  migfaf 
during  their  joiat  Uvea  add  the  life  of  the  .survitor  receive  such ;  fa- 
Wiity  aa  therein  meniionied;  rsmsinder  to  tbeiise  bf  the  sai^  H*  fuite^:!. 
b^udskaw,  H*  Z^arsff,  a^jMl  E.  PiHs,  .for  4ie  tawa  of  500  yearefrom  the  tnten*^ 
ded  inarriaget  sans  -wastOi  foteectiring^he  seieeral  sums  of  money  theieio 
aentibned*i.asid  after  die  eipimtton*' or  sooner  determination  of  toe  somd 
term*  and  in  the  mean  tisie  subject  ^  Ihec^  niulr  chargeable  as  afnosiMid* 
fo  the  use  of  Tk99iuu  HmMiu  and  his  assigns  for  life,  sans  was)e :  rotouMt^ 
der  to  theuseof  thesaid.JS.  T,  B.  GcmewmiN.  Tvtte, 4cc. .to jpreserve the 
eontinflent  rwn^ndersv  remainder  te^euse,  intent,  and  piupose,  that  M$r^ 
Jb-Ablaia,  and  her  ivBsigns  aajght  after, the  decease  of  Tiomat.  Jtaufkim  i^. 
eeive  thereout^r  her  nb  a  yearly  lenl-qfaarga;  andjsuljeet  thereto  to' the 
nseof  the  first  and  every  4>lher  son  ^om  soea  of;  the.  body  of  <the  said 
Tkama$  AiMMif  on-the  body  of  the  said  JjEsry  Bradth0W  to  be. begotten 
aeveiaUy  and  snccesstvely  in  tail  maie^  remainder  to  the  useof  the  first  and 
ether  aano  of  the  sai^  Tiibaasr  Hamki^  by.  asjy  efter-taken  wifo  suocessiiEely 
in  ^  asak :  remainder  to  Ibe  use  of  Jlf^  MawkiMit  third  tion  of  :the  Sfud 
JM»  Rawkm^f  for  life,  sane  waste;  remamer  to  the  use  of  £•  T.  JSl  G.  and 
N.  T.  Aic,  to  pieserve  oeptinfeot^iemaioders.;. reioinnder4e.theuse.of  thf 
first  and  other  sons  of  theaaidiKbiry  JSaiaMtfjmocessively  in  tail  maleF  mr 
maiader  tathe  use  of  the  said  /oAn  Jfatsjijfu  for  life,  satvi  waste,  lemaitadsr 
to  the  use  of  ihf  said  £.  7.  JI-  GstniN.  7»  &a.  to^preseure  oon(ingentr9- 
inaindeaii:^  remainder  to  the  use  of  the  first  and  every  t>iher  son  of  the  asM 
JWbt  jBeisikJns  hv  anv^after'-takea  wifo  sueoessively  in  tail^aale :  remainder 
lo  the  4180 «f  aU end  every  ,tbe  daughter <atid  daughtevs  as  well  of .thesaid 
TAeetar. .^fearttas aa ef  the  said  BfimyHtwkinst  in  ecpial  sb^rssas t^mMMp 
in  common  in  taiU  mth  erosa  remainders  in  tail  betwe>?tt  them,  if  more  ihan 
•ne  i.Aud  if  aU  jii^h  daogbleia  exocffi  one  sbnutd  di^  utithoat  iasmsi  or  tbe^ 
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islMtatfbe  bdtene  8«eh'  daofhter,  dien  to  the  iiee  of  ^ikIi  marvimg  or  only 
dav^ter  in  •  tail :  T6miiiiider  to  the  use  of  the  right  (boirs  of  the  said  Xo^ 
Hawkim  for  ever.  And  among  other  provisoes  is  contained  the  following 
^  Pfoti»i  thilt  it  should  he  lawfui  fbr  the  said  Tlumas  Hawkmst  at  any  time 
or.  times' diereafter,  by  any  de^  or  deeds»  instrtiment  or  inatrHments  in  writ* 
ing,  to  be  duly  executed  by  him  in  the  presence  of  and  attested  by  three  or 
inore  credible  witnesses,  *and  to  he  inro&d  im  tme  of  Ais  maJH^s  courts  of 
f%oordf  ai  Westminster,  by  Hind  with  the' content  and  approiiati^  in  writing  of 
the  said  Mary  Bradshaw,  John  Hawkins,  J6kn  Bradskmo.E.  T.  tf.  Gmoer^ 
Ni  Tuite,  H.  TmiU,  Jttmes  BroMmo,  H.  Darelh  and  E.  BHts^  or  the:  dyr- 
^rmrrs  or  sonritor  of  them,  or  the  execators  or  administrators  of  soch  aor- 
Tivor,  but  not  othervrise,  <o  retoAe,  make  iroid,  alter;  orchan^,  all  and  ^very 
or  any  of  tfaeases,  estates,  trastS)  powers^  provisoes,  liHiiiattons^  declarationsv 
and  agreementr  respectively  thereinbefore  mentioned  of  or  boneerning  all  or  - 
any  of  the  said  thei^bybarjlfaiiied  and  sold  premises ;  and  by  the  sinne  or 
any  other  deed'^or  de^db,  instnithent  or  instniiiients  in  writing,  so  executed 
ttnd  attested,  atid  unth  such  consent ,  and  so  to  be4ftrolledrespecfffelyos  afore- 
said, «Bd  not  othe^ise,  any  neW  or  other  use  or  user,  estate  or  estates,  Unst . 
or  tmsts-^  or  concerning 'tjiH  or  anjr  of -iho  said  premisea  whorolo  any  stnk^ 
revocation  as  uibresaid'^  should  extend,  to  declaim,  limit,  or  appoitit,  with  or 
4rfthouf  power  of  vevoeatTbn  and  ^ew  appointment,  or  dtherwise  howsoeveih, 
as  to  the  said  Thomas  Hatokms  toith  sftck  content  and  approbaiion  as^  afofe* 
said  should  teem  meet  ;  «ny  thing  thereinbefore  contained  to  the  contraiy  not- 
withstanding. This  was  executed  by  the  said  John  HawkwfiSi  Sue,  Bawk^^ 
^[%omoM HasMns,  Johsk Brodshmo, Mary Bradshaw,  WUlkm  WeUy.R.  T. B. 
€hweri  N.  IWie,  R.  Tuite,  Sas.  Brads&no,  B.  Barell,  and  j&  PUts,  in  die  Dr«* 
oenfee  tif  two  witnesses^  amd  u  i^ceipt  by  7.  Bamkint  for  the  sum  of  tO,€00/. 
Indofted  Ihereoii.  In  EaOer  term^lO  Geo;  3;  a  TecoTery-tMirduiy  auifered 
in  putauatoce  of.  the  befote-memloned.  d^ed.  *  ]^  deed-poll  or  letter  of  attor^ 
iiey  datM  14th  of  AprU  1790,  umkr  the  hand  and  seal  of  the  said  Rekert 
Tittid,  ^retofore  of  the>arish  oiBahU  Mary4^Bone  in  the eou«tr  of  Jtfui* 
JSetex,  ^t'then  of  the^  island  of  Sanim  CtUz,  ^reciting  the  hereinbefore  ab^ 
stracted  indenture  of  bargain  and  sale  df  die  12th  of  May  ITTO',  and  the  said 
common  reccPrery  sufleted  thereof,  and' the  herembefi^  abstracted  power  of 
•rev^atioki  and  new  appointment  contained  la  the  saifie,  Robert  Tuite  did  by 
the  now  abstracting  ^d-poll  nominate  and  nppoiat  Thomas  Hawkins  hfB 
lawful Iftttoraey,  for  him  and  in  his'  name  in  wnting,  to  consent  to  and  ap» 
jHove  of  his  {Thomas  Hawtdns)  revdting,  ifec.  or  changing  all  atid  evety  or 
any  of  the  uses,  estetes,  and  trusts,''&c.  respectively  ^'the  saiS  therein  re« 
cited' iftdenture  mentioned,  coneemtng  all  the  premises  theif«A)ybeirgHinedahd 
sotd^  and.  also  to  consent  to  vtid  approve  of  his  the*  said  Tkomas  JEkaokine 
ttmiting'any  new  at  other  uses,  eMatess  or  trusts,  of  or  concerning  the  same*, 
irith  or  without  power  of  revocation  aud  new  appointiftient,  or  oth^rwilse  how- 
fiOever,  ns  to  &e  isaid  Thomas  Hawkins  shouM  se€»i  meet  r  and  likewise  for 
him  {R.  Tuite)  ^n^  in  hishaitie  to  execute  any  deed  or  instruvnent  in  writings 
tiedessary  for  declaring  -  his  the  ^aid'  Robert  Tuite*s  consent  and  approbation 
in  writing  to  or  of  any  such  revocation,  new  iimitatibn,  or  appointment  to  be 
ttiado  by  the  said  Thomas  Haidkins :  aiTd  generaliy  toexeouie  any  other  act, 
deed,  matterrot  thing  whatsoever,  for  efrectuating  the  intent  aforesaid,  aa 
follv  and  abs<^tely  as  iR.  Tmti  himself  might  dov  This  was  executed  by  R. 
Tittte  ih'the  ptesehceof  two  witnesses^  By  a  deed*poH,  dated  the  I7di'  o(My 
1791,  inrollOTitt'the  Common  I^eais  in  the  lifetime  of  Tiomas  AaioMKi,and 
indorsed-apoo  the  said  hereinbefore  abstracted- indenture  of  dielSth  oi.Mltg 
1770,  and  executed  by  Thomas  Hawkinsy  lind  al^  by  theamd  Thomas  Haw^ 
kinsoA  Uie  attorney  9f2{*  TuitSy  aitdinrblled  in  the  court  of  Common  Pteas 
lof  Trinity  term '91  Geo.  3,  reciting  that  Soon  after  Ae^datcand  execution  of 
the  hsBt-mentiDtted  indentiKe>  the' marriage  betweeu  Thomas  HarnktmsweA 
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Jftiry  his  wife  was.  6rieiMiaed,^ild  thai  j0Ji»  Btrnking^  JMn  MrtMmff  Es 
7.  If.  Chwer,  N.  JhlUe,  James  Bradihflm,  and  E.  Piits  were  dead,  and  thai 
Thomm  HtutkmiWM  deakous  and  budjeigreed,  with  theconffent  and  appr«>- 
baihm^of  Jfory  JuawkinSi  R.  TuUe^-  noAR,  DmrM,  to  execute  ia  manner 
UiemiBaAer  menticHi^  the  power*  of  vevQcatiod  and  new  limkationji  gr^unted* 
limited^  and  resenred  to  hioi  by  the^  iaid  indenliire  of;  bargain  ehd^eale  of  the- 
Ifith  -of  Mtu^  1770 :  k  washy  the  now  abstraciing  deed-poll  madtf  known  that 
bjr  force  and  virtue  of  the  power  and  authprity  in*  the  said  last-fiientioned 
i^enture  for  that  tparpose  contained,  and  of  all  and  every  the  powers 
and  aochority enabling  him  in  that  behalf,  and  in  exercise,  ai^  ezecntion 
thereof,  and  in  part  performwice  of  the  agreement  albres^id,  be  Thomas 
Mnwkkmy  with  ine  oonsent  and  approbation  iti  writing  of  the.  said.  Jfory 
Bamki9i$,  tL  Tiii/e,  and  H.  Dar^if,  testified  by  their.  sevenUy  exeenting 
the  sane,  did  by  that  deed  ojb>  instalment '  iA  writing,  duly  executed  bv  hjim 
in  >the  presence  of  and  attested  by  three  credible  witnesses ,  .and  to  be  in?- 
rolled  in  hia-iuajesty's  coartof  GommoU  Pleas  at  Wettntingiert  revoke  and 
mmhe  tmd  tttf  ami  everf  ike  vast,  sstelsf,  trmttf  powersi  ^irooMo^,  Ji^^uMt 
declmraimHit  emtifUgreemenHi  jespectivdy  in  the  ^said  indenture  of  bargain  and 
sMe  mentioned,  concerning  all  the  dlaiK>r,>  lan4e,  d^  and  premises  in  the 
ooonty  of  Keni^  in  thsct  iodeotuce  oneotibned  And  described,  bargained  ftod 
8^ ;  and  he  the  said  Tkomete  Hamkins^  with  Msh  consent  and  approbation, 
and  so  to  be  enrolled  respectively  «s  aforesaid,  did  thereby  limit  and  appoint 
■li  and  oingiilar  the  eaid  m^essiyiiges,  lands,  kc.  and  pramtses,  and  tho/rev^r? 
sion,  kc.  to  the  «ao  of  vuch-  persoi^  and  persons,  fin:  doch  estate  jind  estates, 
npoB  each  tmsts,  and  for  sach  intents  amd  pnrpoSes,  as  he  at  any  time  daring 
hia  lifef  by  any  deed  o^  instrument,  kc.  with-  or  without  power  of  reyocationi 
to  be  sealed  and  dolfvored  bjr  hiss  in  the  presence  of  ana  attested;  by  two  or 
nore  cre^ibfe  witness^ >orhy  bis  lastviriU,  Or  any  oodiciU.tso  ba  signed  Md 
pabliahedi»hv  him  in  the  proaonce  of.lind  attested  by  three  oir  ropTo  credibly 
wittraasea^  should  limit,  direct  or  appoint;  and* in  de£iutt  pf  such  direction, 
liMtat^onor  appointment,  fOid  in  the  -mea&  ^me  and  uotil.  such  l^mitatmr» 
diieetion,  or  appoiatinent  should.be  made,  and  also  subject  to  any  such  limita- 
tioB,'  diieetion  or  appoiotmeot,  where  the  same  ^louid  happeanot  to  be  a  coipi*> 
pAele  and  entire  appointment  of  tha  whole  estate  and  iijiterest  intheisaid 
pranises,  to  the  use  of  him  the  said  ThonUu  Ht^kine  in  fee*  And  tbo  said 
Thmma  Mawkin*  did  thereby  also  declare  .that  the  said  common  r^pvery 
aittoe  perlectedi  iu>d  all  other  assnrane^  of  the  said  mmmi  and  j>remi^es, 
shoiiM  enure,. aiKl  that  the  reooveiXMr  named,  and  hiii  heirs  ahouM  stand  i^id 
be  seised  of  the  said  manor,  dse:  and  jiremises,  to  th^  uses,  uppn  the  trusts, 
aod  fotl»e iotenta and. purposes  hereinbefore  declared,  Thi», wa» execute^ 
by  TkmoM-Mmwkini,  Mar^  H^kme,  md  by  &  Tuite.bttthe  uUd  Thomat 
Haa^ktMMt  his  attorney,  and  Jf^  DareUt  in  the  prcjsence  of  three  witnesses,  the 
satid  Mary  Hmokme^  Robert  .TwUfi,  and  Biemrf  Dafell,  hwig-  the  then  only 
lurviving  trusfeses  named  in  the  deed  of  the  l^h  of  May  1770.  >  By  an  in- 
deatarof  dated  the  4lh  of  l^scein^  1798,  between  Thomae  Haw/cms  of  tho 
fint  pa^t,  Magy  Hmwkine  his  Wife  of  the  ^aecond  part,  and  H.  DareU  and 
Ea6ert  Tjttte  of  tha  third  part;  reciting  the  ssrid  indenl^ie  of  bargain  ai^ 
sale  of  the'12th  of  Abty  1770,  iiod  the  i^dverv  sufiered  in  pursuance:  ther^f, 
andab^  the  said  first  abstfueted  deed  poH,  azid  also-  the  said  ksdy  hereipbe- 
fore  i^bfaeted.deied-poHof  .tbel7ih  otJuly  17^1 ;.  and  also  recitiqg  that  tho 
said<leed««oU  of  the  17tfa  of  July  1791  was  exeooted  by  the  said  JSoiert 
T-uiie  to  the  said  Tkemas  jfiTinM^'u  tts  his  attorney,  19  puraaaoce  of  or  under 
•  Certain  >d«ed*po|]t  dated  the  Idth  of  ilprt^  1790;  wai  that  vpon  that  ac- 
eoont^douhttf  had  hepn  <int«rtaiaed,  whether  the  deed-poll  of  the  17th  oi,hfy 
1791  waa  a  valid  ex^utim  of  tha  power  ^f  revocation  by  the  indentnjre  of  the 
12th  of  May  1770,  reserved  to  Thomae  Hawkins  as  before  mentioned;. it  was 
therefore,  foe  ohvin^g  ail  s«ch  doubls,  -ky  the  sdd  now*  abetracting .  inden-* 
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tcfreivitBeBsiSJ/diatbf  feree-kiidviniiea^^  of  tke  feiver.  or  &«• 

thoritv  to  Thmag  Hawknu  for  that  piirpote  resertad  by  the  indeBtttfe  of 
bliTgtffn  and  sale,  and  of  oTevy  other  power  aad  ^thoritf 'eDabtiag  him  fai 
that  bdiidf)  he  Tk&mtit  Rtn^nf,  with  the  eonseat  and  approbation. of  JIfairy 
hla  W]f0,  fr.  Baretf,  and  IL-  TVette,  teMified  by  their  aoToiaHy  being  parties 
t^  atid  etteiiting'  the  aame,  did  by  tbe  nowaMtrecting  deed,  ^  duly  ^xeeiited 
by'  hfaii  in  the  presence  of  and  attested  by  the  three  credible  petions,  whcne 
MOAes  inrere  kitended  to  be  thereupon  indorsed  as  witnesses  attesting  the  dae 
exeetflfon  thereof  by  him  the  said  Utonuu  IfaMcUm,  um4  intended  $m6em* 
ro&ed  in,  one  of  hit  ^majestf^s  caurie  df  reeordj  revoke  M  and  tftcry  ike 
iaet,  ettatee,  trueti,  ^.  in  the  enid  in-part^reeiied  indenhve  taipteseed  mnd 
dkmriitaerf,  of  md  coneeminf  all  the  uresaungee,  lands,  te.  and  other  tha 
keteby  bargained  and  sold  premise :  and  he  the  said-  l^qmae  HmMm^ 
with  the  tike  cokiseitt,  tst,  "did  thereby  dedare^  limii^  end  offpeint'  thm^  the 
eatd  manor,  lands,  d^  and  premises  skould  dieneeforth  be  and  coattmiei  and 
the  recoviety  so  sniier^d,  and  all  othier  assurance,  &c*  in  the  law,  should 
0])erate  'Md  ennr%-  to  the  use  of  such  pevson  and  pefBons^*  and  iai  soch  eslAlo 
and  estntes,  upon  suA  tm^,  atid  for  enck  intents  and;pufpaBei,  as  he  the 
tttid  Thomas  Btts^ftm,  at  any  tipia  dnryng  his  life,  by  any  doed^  kc.  with  or 
wMioUt  poWi$r  of  tevocation,  t6  be  exeeated  by  him.  intlie  piescnce  of  aad 
attested  bf  tWb  or  more  credible  witnesses, 'or  by  his  last  'wiUf  or  any  codicil, 
A».  executed  ahd  puhlidked  in  the  presence  of  aad  attested  by  thr^  or  more 
wttnefesen,  shotM  limit  .or  appoint }  and  in  d^mUi  of  luck  limtaaUen-or  ap* 
poinimefU,nndr  in  the  mean  tiinewtd  utUU  mehUmiuakm  or  tgjpointn^eni 
^Undd  be  imule,  and  4d9e  tabjecl  to  any  enck  Hmitation  or  appoininteni  when 
the  same  ftheiild  happen  net  to  be  complete,  dec.  to  tbense  of  ham  the  said 
i^mu  Bae^cms,  kk  fee.  This  was  ejoecnted  by  Tkanme  Sa9ekinet.Mnrf 
Bitwkine^  H,  DnreU^  and.!?.  TuiU^  in  the  pfesence  of  thine  witnesses ;  hot 
t^e  execution  thereof  by  1^/  l\tUe  was  some  months  ^sabsecfnent  to  Uie  eze* 
cisttbn  thereof  by  Tkemas  Hkwkine.  The  case  then  .aetf  oat. xthe  will  of 
ThxMua  jBinc^'nt,  dated  HA  Rbrumry  ISOOt,  properly  exeeated  and<atte8led 
in  ^  presence  of  three  witnesses;- wheieb?  after  teveial  specific  beenests  to 
Mi  wife  Mary  JEKsoftMs,  and-  to  his  three  daoghters  itfisr|r>  Ann^  and  JE&^ner, 
the  testator  in  ejc^rcisfing  every- power  enabling  him  in  that  behalf  did  appoint 
and"  derise  all  the  manors,  lands,  'loc»  ebmprised  la  his*  mairiage  settlensent^ 
ahd  all  other  the  manors,  4ande,  dec  of  which  he  or  any  peiioos  in  trast  for 
him  Was  of  Wete  seised,  Ace  or  df  which  he  had  pewer  to  dispose  by  that  his 
will,  (except -those  vested  in  him 'open  trost  or  by  way  of  mortgage,)  to  the 
use  of  his  said  wife  and  to  John  and  Jiamet,  BrtMkam  three  of  ue  plaintifisy 
J.  "Broadhtrtt  and  C.'Butlerthe  other  plaintifiB,  their  heirs,  Idc  upon  trast 
^it  they  6r  the  servitors,  kc,  should  wkh  all  eowenieat  speed  after  his  de- 
cease eelt  and  dispose  of  and  convey  the  said  nnmofs^  too.,  and  should  -stand, 
and  be  possessed  of  the  i|M>aey'ami4g  froeir  the  said  sale,'  upon  tibe  truats 
thereinafter  mentioi&ed.  And  that  the  teceipt  of  the  said  .trustees  (namhig 
them),  1!^  the  survivors  or  survivor  of  them,  or  die  executor,  Ice.  of  snch  sar- 
vtvof ,  -fbt  the  purbbase^money,  riiouU  be  a  sufficient  aecasky  to  die  puschso^ 
ers:  and^  the  testator  appointed  his  urife  aad  the  other  trustees  last  named 
e^teeotorir  ef  his  wilt  atid  guardians  of  his  chttdrea.  By  a  codicil  to  the  said 
will,  dated  14lh  Behmary  1800)  and  eaecuted  by  the  testator  m  the  vvssenee 
of  three  witnesses,  he  made  soite  alteration  in  the  trusts  of  the  said  monies 
to  arise  frofh  the  sa)^  of  his  estates ;  tnd  in  all  other  respects  eonftcmed  his 
said  Will'  '  The  teoMor  died  in  Sepeemher{a)  1809,  leaving  four  daughters, 
and  also  letfnn^  his  brother  John  named  in  the  settlement  of  the  Ifithef  Afay 
1770,  him  surviving.    I'he  indentuie  of  the  4th  of  X^scteito-  1796^  me  moi 


inroUed  in  tke  Uf^ime  of  the  eaid  Thomas  Hawkins^    On  the  I6th  of  October 
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18O0»  a  fiat  fof  the  inroUmqnt  thereof  was  granted  by  the  then  Chief  Justice 
of  the  Court'  of  Common  Pleas,  and  is  in  the  following  words :  <'  Let  this 
deed  be  inrolled  in  his  majesty's  Court  of  Common  Pleas  at  fVetttninster  ; 
Eldtm.'' .  Dated  the  \%i\i  oi  October  1800.  And  in  pursuance  of  this  fiat  the 
eaid  indenture  was  inrolled.  A  memorandum  of  such  inroUment  was  made 
aad  signed  by  the  proper  officer  of  the  said  court  on  the  back  thereof  in  the 
following  wwdst  viz.  "  Inrqlled  in  his  Majesty's  Court  of  Common  Pleas  at 
WestminUer  of  the  Term  of  the  Ho^  Trinity  in  the  40th  year  of  the  reiga 
of  6.  3."  By  indealiMe>  dated  20th  of  April  1801,  between  the  said  Jamet 
Bt»adhurst  of  the  one  part,  Mary  Hawkins  (tiie  widow  of  Thomas  Hasokins)^ 
Jokn  BradshatOy  James  Bradshaw  ^nd  Cn  Butler  ^  of  the  other  part;  after  re* 
eiung  the  wiU  of  Thomas  Hawkins, waA  the  said  devise  to  the  trustees  of  h^ 
leat  estate,  end  that  the  testator  bequeathed  all  his  personal  estate  and  effeetSt 
DoC  otherwise'  specifically  disposed  of,  unto  his  said  wife  and  the  pther  true* 
tees  named,  &c.  upon  the  trusts,  4cc.  in  the  said  will  expressed,  and  noticing 
the  appointment  of  his  said  wife  and  the  said  trustees  to  be  his  executors  and 
gaardiaiis  of  his  children ;  and  also  noticing  the  codicil  to  his  will :  apd  r^ 
€4Cuig  that  Thomas  Hawkins  died  in  the  month  of  September  last :  and  the 
said  Jtmtes  Broadhurst  having  declined  to  act,  and  being  desirous  to  renounce 
the  executorship  and  the  trusts  of  the  said  will,  they  the  said  Mary  Hawkins^ 
John  Bradshawt  James  Bradshawy  and  Charles  Butler  had  alone  proved  the  will 
And  codicil  of  Thomas  Hawkins  ;  it  was  witnessed,  that  the  said  Jainef  Broad* 
AtKr«r,.wlth  the  privity  and  upon  the  acceptance  of  the  said  Mary  Hawkins^ 
John  BradskaWi  Jam/es  Bradskaw^oxA  Charles  Butler,  testified  as  therein  men- 
tioned,.did  by  the  now  said  abstracting  indenture  absolutely  and  irrevocably  ^s« 
^«fm  unto  Uie  iaid  Mary  Hawkins^  John  Bradshaw,  James  Bradshaw,  and  CL 
Aa^,  their  heirs,  &c.  all  the  real  and  personal  estates,  trusts,  &;c.  and  authori- 
ties whatsoever  by  the  will  of  Thomas  aawtins.ieviaeit  &c.  This  was  execu* 
•ted  by  James  Broadhurst,  and  duly  attested.  The  said  Mary  Hawkins,  Jithm 
Bradshawy  James  Bradshaw,  and  C.  Butler,  four  of  the  five  trustees  named  in 
iM  said  will,  are  the  plaintiffi  in  this  action.  The  Question  for  the  opinion 
of  the  Court  wa«,  Whether  the  plaintiffs  were  entitlea  to  recover  in  tro  said 
aetioD  f  and  that  question  was  agreed  between  the  parties  to  depend  on  the 
faUowiBg  questions ;  first.  Whether  the  uses  limited  hv  the  deed  of  the  12th 
o£  May.  1770  have  beea  well  revoked  by  all  or  any  of  the  subseq^nent  deeds 
and  the  will. of  Thomas  JJowim,  so  as  4hat  the  devisees  named  m  the  said 
wiU^ould  make  a  good  title  to  the  purchaser?  secondly.  Whether  it  were 
necestary  that  thesaid  James  Broadhurjst  should  join  in  a  conveyance  to  a 
putchasar?  , 

This  case  was  argued  in  Michaelmas  term  Terv  elaborately  and  at^great 
kog^ ;  bat  it  is  sufficient  to  mention  the  heads  of  toe  argument,  as  the  Court 
IB  giving  judgment,,  went  so  fully  into  the  consideration  of  the  principal  argu* 
naents  and.authoQties  cited.  . 

fVilUam^  Serjt  for  the  plsuntiffs  contended,  on  the  first  question,  that  the 
oaas  limited  by^the  deed  of  the  12th  of  May  1770  had  been  well  revoked  by 
Themas  HawkinSf  and  the  powers  thereby  reserved  effectually  executed  by 
lum.  lst«  The  deed  of  the  4th .  of  December  1798  was  a  valid  execution  of 
the  power,  and  therefore  a  good  revocation  of  the  uses.  But  supposing  it 
otherwise ;  2dly,  The  old  uses  were  well  revoked  by  the  deed  of  the  17th  of 
July  17dl.  Or,  Sdly,  At  any  rate,  the  two  deeds  taken  together  amount  to 
^  good  revocation.  1st,  This  is  one  of  that  class  of  powers  vdiich  is  alwa]^ 
construed  liberally  and  largelv.  For  Thomas  Hawkins,  who  was  tenant  in 
tail  of  the  preqoise,- subject  to  his  father's  life-estate,  joined  with  him  in  suf- 
feriog  a  recovery,  by  which  he  acquired  the  fee  simple,  subject  to  such  life* 
estate.  For  if  no  uses  had  been  limited  by  the  deed  to  declare  the  uses,  the 
estate  wouldhave  r^ulted  to  the  father  for  life,  remainder  in  fee  to  T.  Hauh 
kins :  but,  though  certain  uses  were  liisited  in  consideration  of  the  intended 
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nia^^age  by  the  indenture  of  May  1770^  yet;  except  as  to  the  issue,  thoee 
wete  merely  volantary,  with  respect  at  least  to  the  marriage ;  sach  as  the 
limitations  to'the  brothers  Henry  and  John  ;  as  in  Jenkmi  t.  Kemish,  Haidr. 
^5.  In  Kihbett  v.  i>e,  Hob.  3 12,  recognized  in  Lord  DurUngtdn  t.  PuHeney, 
Cowp.  267,  uses  were  holden  well  revoked  by  el  will  iinder  a  power  to  icFoke 
by  writing  under  band  and  seal,  and  delivered  ;  which  last  stipulation  seem- 
ed to  point  to  a  revocation  by  deed^  as  the  vnU  could  not  operate  as  such  till 
after  the  party's  death.  Adid  a  distinction  was  taken  in  Sn^e  ▼.  FreeUutdi  13 
Ventr.  360,  between  the  execution  of  powers  to  incumber «  third  person's  es- 
tate, i^d  the  party's  own  :  that  in  the  latter  case  the  want  of  iillie  ciremn- 
stances  required  would  be  helped  in  equity.  The  principle  to  be  cdleeied 
frdm  the  cases  is,  that  if  the  power  be  substantially  executed,  the  Court  will 
dispense  with  mere  ceremonies  performed  either  at  another  time  or  place  than 
required.  Here  there  is  no  doubt  but  that  the  deed  of  the  4th  of  December 
1798  was  upon  the  face  of  it  sufficient  to  revoke  the  old  oses ;  the  only  ob* 
jection  is,  .that  it  was  not  inrolled  till  after  TAiMftof  JJowitMf'f  death ;  but 
that  was  a  mere  ceremony^  which  might  be  performed  at  any-time^  end 
when  performed,  would  have  relation  to  the  execution  of  the  deed ;  bttt 
Jt  cannot  affect  the  validity  of  the  deed,  which  Was  a  complete  deed-  by 
the  sealing  and  delivery  before  the  inrollment :  and  therefore  not  like  a  rec- 
ognizance at  common  law,  which  had  no  eflect  till  entered  on  the  roll,  Bot- be- 
ing till  then  a  perfect  record  i  yet  even  there  if  the  cognixor  died  after  ac- 
knowledgment before  a  judge,  the  bind  was  bound  beibre  the  stat.  7  Elis.  e. 
4,  from  the  time  of  such  acknowledgment,  thougl^  no  actual  inroUment  made 
till  after  his  death.  Hall  v.  Winckfield^Hoh.  195,  reoogoixed  in.  Ferry  v. 
Bowes,.!  Ventr.  360,  and  Boihondyy.  Lord  FiArfox,  1  P.  Wms.  334.  The 
•inrollment  is  not  the  act  of  the  party  but  of  the  Court,  and  therefore  it  may 
•be  dotie  at  any  time ;  and  yet  if  not  inrolled  the^  fecognixance  is  void.  2 
Roll.  Abr.  S93.  Tiir  inrollment  indeed  the  powJer  ipay  be  considered  as^ 
fiitri,  and  therefore  capable  of  being  released  or  extinguished,  according  to 
Digges^s  case,  1  Rep.  173,  but  it  was  not  there  said  to  be  essentia  to  the 
execution  of  the  power  that  the  deed  should  be  inrolled  during  the  life  of 
JHggeSi  though  the  act  of  inrollment  be  necessary  to  the  completion  of  ihe 
power.  So  in  Shdley^s  case,  lb.  99  b.,  the  rule  is  stated  in  argu«ient,.aBd 
aAerwurds  confirmed  by  the  judgment,  that  the  executioB  of  thin^  execatotry 
always  respects  the  original  act  or  cause  executory ;  and  when  the  exeemion 
is  done,  it  hfts  relation  to  the  thing  executory ;  and  all  makes  bat  one  actor 
record,  though  it  be  performed  at  several  times.  And  the  same  was  holiSB 
by  Croke  and  Montague,  Justices,  ip  Havergill  v.  JETotv,  Cro.  Jac.  SlU. 
Some  convey^ces  at  common  law  require  ind^  to  be  peifceted  in  the  life- 
time of  the  parties ;  but  those  dej^nd  upon  technical  rales  of  the  commnn 
law,  that  the  freehold  cannot  be  in  abeyance,  and 'COhsequentlv  barniotbe 
made  to  commence  in  futuro,  and  that  no  condition  can  be  mtrooaeed  to  de- 
feat the  limitation  but  in  favour  of  the  grantor  and  his  heirs.  Bat  it  is  oth«> 
erwise  as  to  conveyances  under  the  statute  of  uses,  where  the  freehold  may 
be  limited  to  commence  in  futuro,  either  at  a  definite  time,  or  upon  a  eiertein 
event :  it  may  also  be  defeated,  abridged,  or  postponed  in  favour  of  a  straa- 
ger,  by  a  proviso  in  the  same- deed,  by  a  power  reserved,  or  by  a  springing  or 
shifting  use  :  or  a  use  may  descend  to  the  heir,  and  he  may  take  oy  descent,' 
although  the  ancestor  were  never  seised  in  his  lifetime.  As  inr  SkeOey^s  case, 
where  there  was  an  interruption  to  the  estate  by  the  death^  of  Edward  SM- 
ley  before  the  recovery  was  executed,  and  yet  th^  uses  were  deemed  to  be 
vested  in  Richard  his  heir  by  descent.  Until  the  recovery  was  perfected  by 
execution  the  estate  vested  ih  the  heir,  but  when  so  perfected  after  the  death 
of  E,  S.  the  estate  of  the  heir  was  defeated.  .  By  the  same  rule,  the  estate 
here  may  be  devested  by  the  inrollment^  which  perfected  the  execution  of  -the 
power  after  the  death  of  Thomas  Hawkins;  lor  this  is  the  case^of  «:deed  to 
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used,  mud  tiotti  conteyaiiee  at  commen  law.  At  common  law,  if  lirery  were 
nude  in  tiew  of  th^  land,  the  feoffment  did  not  operate  unless  entry  were 
made  in  the  lifetime  of  the  feoffor  and  feoffee ;  Co.  Lit.  48  b.  So  in  grants 
to  he  perfected  by  attornment,  the  attornment  must  be  made  in  the  lifetime  of 
the  parties ;  Go.  Lk.  909  a.  But  these  depend  on  the  particular  nature  of 
the  cenfeyances :  in  the  one  case  the  authority  to  enter  is  personal,  and  in 
the  other  the  assent  of  the  tenant  to  the  grant  of  the  lord  is  also'personal ;  and 
the  death  of  either  of  the  parties  is  fh'erelbre  necessarily -a  countermand.  But 
in  the  ease  of  a  conveyance  to  such  uses  as  J.  S.  shall  appoint,  jr.  S.  may  ap- 
point after  the  di^ath  of  the  grantor,  though  it  must  be  done  in  the  lifetime  of 
the  grantee.  And  even  at  common  law  the  death  of  one  party  will  not  ope* 
rate  as  a  countermand  where  the  reason  ceases  ;  as  in  the  case  of  an  ex- 
change, where  if -one  enter,  and  the  other  die  before  en^tjt  his  heir  may  enter ; 
and  yet  till  entry  the  old  estate  continued,  and  would  descend  to  the  heir  of 
him  who  entered  invade  he  had  died  before  the  entry  of  the  other  into  bis 
part.  In  the  case  of  copyholds  which  pass  by  the  surrender,  and  which  is  a 
common  law  conveyance^  though  the  estate  descend  to  the  heir  of  the  surren- 
deree who  dies  before  admittance,  yet  the  admittance  is  necessary  to  perfect 
the  estate,  and  till  admittance  the  wife  of  the  surrenderor  is  entitled  to  dower, 
defeaziMe  however  by  the  entry  of  the  heir  of  the  surrenderee.  Theh  if  ad- 
mitttnce  after  the  death  of  the  surrenderor  or  surrenderee  is  the  same  as  if 
done  in  their  lifetime,  why  may  not  the  inrollment  have  the  like  operation 
here  by  rebdonf  hk^Perryman^t  case,  6  Rep.  84,  where  thelsustom  war 
that  free  land  should  not  pass  without  presentment  of  the  feoffment,  ftc.*  br 
the  homKge  at  the  net!  court ;  vet  it  was  holden  that  a  presentment  accord- 
ing CO  the  custom  after  the  death  of  the  feoffor  or  feoffee  would  be  food,  on 
the  ground  that  it  forttQed  the  reaison  of  the  common  law.  Secondly,  The 
deed  of  1791  was  in  itself  a  good  execution  of  the  power.  That  deed  was  in- 
loUed  in  the  lifetime  of  Thomas  Hawkinst  and  had  the  assent  of  all  the  ne- 
eestary  pitrties;  It  is  objected  that  the  assent  of  7\iite  was  by  letter  of  at- 
tmney  only,  but  that  is  not  inconsistent  with  the  terms  of  the  power :  for  all 
that  is  required  is  that  the  assent  should  be  in  toritingt  which  this  was;  and 
the  power  extending  to'the  assent  of  the  executor  or  t^ministraior  of  the  sur- 
viving trustee  shews  thfit  it  was  not  necessarily  intended  to  be  a  ^^ersono/ as- 
sent ;  and  being  only  required  to  be  in  ioriting,  it  need  not  be  by  deed,  though 
the  execution  of  the  power  by  Thomas  Hawkins  himself  Was  to  be  ^  deed  or 
instrument  in  writing ;  therefore  an  assent  in  writing  by  a  distinct  instrument 
wns  in  the  contemplation  of  the  settlors.  [The  Court  here  intimating  a  de- 
cided opinion  against  him  upon  this  part  of  the  case,  on  the  ground  that  it 
wottld  operate  as  a  total  destruction  of  the  check  intended  by  requiring  the 
peraonal  approbation  of  the  trustees,  he  said  he  would  not  press  it  any  fur* 
ther].     Thirdly,  At  all  events  the  two  deeds  of  1791  and  1798,  taken  to- 

Cther,  amount  to  a  good  revocation.  And  they  may  be  so  taken  together,  as. 
ving  the  same  object,  and  operating  as  one  assurance.  The  deed  of  1798 
recites  that  of  1791,  and  the  doubts  that  had  arisen,  and  is  an  exf)ress  ndop- 
tioa  of  it  in  form  and  substance  ;^  and  the  first  deed  was  inrolled  in  the  liie- 
time  of  Thomas  Hawkins.  Then  supposing  the  assent  of  one  of  the  trustees 
not  to  be  sufficiently  obtained  to  the  first  deed,  yet  such  assent  was  expressly 
given  to  it  in  the  second  deed  referring  to  the  former,  and  being  in  writing 
at  required  by  the  power,  that  is  sufficient,  without  being  by  deed  inroDedy  or 
IB  the  same  deed.  The  lanofoage  of  the  clause  is  very  different  in  Good" 
righi  V.  CatOTy  Dougl.  478,  where  the  consent  of  the  trustees  to  a  revoca- 
tiott  of  this  description  was  reouiied.  Neither  are  the  trustees  restricted 
from  ffiving'  their  assent  as  welt  after  as  before  the  inrollment  of  the  deed. 
As  where  at  eomroon  law  a  bishop  could  not  aliene  without  the  consent  of 
the  dam  and  chapter,  vet  it  was  holden  that  such  assent  might  be  given  be- 
fote  or  after  the  deed  of  alienation,  and  by  the  teme  or  a  diftrent  instru- 
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ment ;  FooriVcaae,  5  Rep.  81 ;  ^d  it  waanot  nepessaiy  thiit  ;tbe  deed  of 
assent  of  the  dean  and  cliapker  should  bp  inrolled,  but  the  deed  of  th^  Inshop 
wpuld  take  effect  from  the  inrollment.  4-  Bac.  Abr.  tit.  Lemse$  <Q),  s«  4* 
which  cites  Go.  (iit  300  b.  Two  instruments  may  be  taken  together  as  a 
good  execution  of  apower»  though  each  singly  would  bo  defective  ;  as  in  the 
Earl  of  Leicater^s  cqse,  I  Ventr.  278,  and  in  Herring  v.  Browin  (a),,  where 
the  rule  is  laid  down  that  conveyances  are  to  be  constrtied  «o  as  to  effectuate 
the  intenti(m  of  the  parties.  If  the  Court  should  incline  against  the  fitainljff 
on  alt  these  points,  then  he  contended  that  Thotiuu  Hawkim  having  an  in* 
choate  interest  in  the  premises  at  the  time  of  making  his  willy  the  inrollment 
after  his  death,  was  sufficient  to  give  effect  to  the  devise.  *  Ai^d  cited  Selr 
toyii.v.  SeZtoyn,  2  Burr.  1131,  where  the  son  tenant  in  tail  joined  with  the 
father  tenant  for  life  in  ahargain  and  sale^  dated  12th  of  April,  to  J*  W.  and 
his  heirs,  to  make  him  tenant  of  the  freehold,  to  the  end  that  a  commoa 
lepoverv  might  be  suffered  tp  the  use  of  the  father  for  life«  remainder  to  the 
use  of  tne  son  in  fee.  A  writ  of  entry  was  sued  out  returnable  on  4hB  second 
return  of  Trinity  term,  which  began  on  the  7th  of  Jvme  and  ended  on  the 
26th ;  and  on  the  8th  the  son  made  his, will;  and  on  the  S2d  of  Jioif  the 
sheriff  executed  the  writ  of  seisin,  and  made  his  return  pn  the.26thrand  tb^ 
son  died  on  the  27th  :  yet  held  that  he  had  a  devisable  interest  in  the  prem-> 
ises,  though  he  had  devised  the  estate  befqre  he  was  tenant  in  fee;  on«the 
ground  pnncipally  as  appears  by  a  MS.  note,  that  before  th0  recovery  was 
coi^plete  the  son  was  entitled  to  a  future  nse.  Upon  the  second  ]^rt  of  the 
case,  whether  it  were  necessary  that  James  Brdadhurst  should  join  ia  the 
conveyance,  to  a  purchaser ;  he  referred  to  the  deed  ef  Aprils  1801«  which 
recites  that  /.  JB.  had  declined  to  execute  the  will  and  wisti^d.to  renounee* 
and  then  states  his  absolute  disclaimer :  so  that  it  appears  that  he  refused  ab 
milio  to  take  on  him  the  trust.  But  whatever  doubt  there  mights  have  beea 
at  common  law,  it  is  clear  by  the  stat..21  H.  8.  e.  4,  that  when  several  are^ 
appointed  executors,  though  one  refuse,  the  others  may  sell.  Co.  Lit.  113ia» 
and  Bonifant  v.  Greenfield^  Cro.  Eliz.  80. 

Abbott  for  the  defendant.  This  was  not  a  settlement  made  by  the  abso- 
lute owner  of  the  estate,  but  a  family  settlement  on  marriage,  in  which, 
though  the  brothers  may  be  volunteers,  yot  the  daughters,  who  were  liviiig 
at  the  time  of  the  supposed  revocation,  were  certainly  purchasers  for  a  valua- 
ble consideration,  ia  whom  an  ^state-tail  would  vest  on  Thmnas.  Hawkinses 
death,  if  the  power  were  not  well  executed :  and  the  question  must  be  con- 
sidered as  if  ne  had  disinherited  his  daughters  by  his  wiU»  and  disposfed  of 
the  estate  to  a  stranger.    By.  the  settlement  the  power  of  revocation  a^d  ap- 

Eintment  of  new  uses  was  oply  given  sub  fnodo;  namely,  by  deed,  ^  to 
executed  by  him  in  the  presence  of  and  attested  by  three  witnesses*  and 
to  be  inrolled,  &c.  with  the  conspit  in  writing  of  certain  persons.  Every 
circumstance  contained  in  a  power  given  to  tenant  for. life  to  defeat  the  whole 
settlement,  modifying  the  exercise  of  such,  power,  is  of  weight,  and  must  be 
strictly  complied  with.  The  revocation  at^mpted  by  the  deed  of  1791,  to 
which  there  was  only  the  constructive  assent  of  one  of  the  trustees  by  means 
of  a  general  power  of  attorney  before  given  to  T.  Haiufkins,  being  alymdoned 
as  inefficient  per  se  for  that  purpose ;  Uie  next  question  is,  W^e^er  the  deed 
of  17d8,  which  was  not  inrolled  till  after  the  death  of  Thomas  Basckim,  be 
sufficient  within  the  terms  of  the  power  ?  It  is  a  geneiral  rule  in  the  ejKecu- 
tion  of  powers,  that  all  the  circumstances  required,  must  be  complied  with; 
more  especially  when  the  power,  as  here,  is  given  totthe  donee  of  a  paTticu- 
lar  estate,  and  not  reservea  by  the  original  owner  to  himself.  The  eases  are 
all  collected  in  the  2d  vol.  of  Hargreave's  Jur.  Coll.  113|  and.  the  result  is, 

(a)  Garth.  82.  This  was  before  the  stat.  4  Ann.  c.  16.  b.  15,  eiiaUing  the  otet  of  fin«9  to 
be  declaied  by  deeds  executed  sAerwarda. 
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tkai  if  six  wilReeaM  be  requii^  ibree  .vjllirel  suffice ;  if  peers  he  ike  wi|- 
tJCBPca^reqairedy  commonerM  eannot  !>e  subetituled.  Gold  cannot  be<  reserved 
ander  a  power  of  leasing  at  (he  ancient  fentof  n/aer  ;  nor  (i^  old  rents- con* 
aolidated  into  ons,  though  of  e^ual  ?alue  ;  nor -can  part  of  a  farm,  hfi  ieased 
ala  new  rent  prorata.  If  Mealing  be  requiared  to  a  /willt  ^loaghnot  inctdent 
te  such  an  instrament,  the  want  of  it  is  fatal :  and,6o  is  the  want  of  a^wi^ness 
to  a  testameatary  disposition  oi  personal  property  if  so  required.  Not  eTjsn 
the  trifling  circumstanee  qf  tendering  sixpence  can'  be  dispensed  with.  In 
these  cases  there  can  be  no  clistinctien  bejtweeo  aJegal  afui  equitable  eXecaSion 
of  a  power.  Lqpd  DarUngUm  Y,'FvUene%^  Cowp.  26^.  Here  then  if  it.w^re 
essential  that  the  deed  should  be:  enrolled,,  as  is: not  disputed,  that  mvet-  be 
done  in  the  lifetime  of  the  party  whose  ftet  it  is*  taken  to  be  and  cannot-  be 
made  .good  by  relation  after  his.  death.  Thsfe  is  a-  difieience  l^weea 
intoUmenU  under  the  stat.  27  H.  8.  c^l^,  and  inrolfroents- like  this  directed 
by  th0aetof«the„pa«tietu  v  Beibre'.that  statute  a  bargjsin  and  sale  ofieratii^ 
under  the  statute  of  uses  (27  iL.8.;C.40,)  was  good  without.  ei^roUmentr: 
then  the  latter  statute  eaac^,  (na^  no  indenture  of  bargain  .and  sale,  shall 
be  good  aa^eif  it  be^  inrolled  within  six  irtoptha.  The.  wcord  is  unte»^  and  not 
aa^t^  There  is  a^apeci£c  time  witbin^  wJbich  ^be  act  must  be  oompl^tedy  and 
if  so,  it  stands  confirmed  a&  wtt^io  from,  the  delivery ;  but  herev  whi^^tie  time 
is  limited,  for  the  fnroUment,  if  it  be  aui^ient  to  inroll  it  a  day^aflejr  tbeipai^ 
ty's  death,  it  Qiay  be  done  at  any  distance  of  time,  wiihin  the  period  of  limita* 
tion  for  actions*  The  docti»ne  of  relation  would  theref<Hre  operate  very  in* 
oonveaiently.  Buteren  under  the  statute  of  ,H^  8*,  though  tbeinroHmeitt 
within  six  months  will 'make  the  de^d  ^ded  \fy  relation  As  between  thr.bai;* 
gainor  and, bargainee,'  yet  it  is  not  so'.te  all  purppsesifpr  it  will  not  make  an 
iDtennediate  lease  gooo.  Bellit^ham  v«  Ak^p^Cto, - Jae.-^  hekam r«  Mor* 
rke^  Qto,  Car.  lio;  and  Berris  y.  Botoyerr  3  Show.  1^  The  case  ofjBal? 
ler  ▼.  Baker,  3  Rep.  g8»  29»  lays  do wa -these  rules  for  >res;ulai^g  the  doclrine 
of  relation ;  1st,  that  it  is  not  allowed  in  destruction  of  a  lawflil  estate  vested; 
8dly»  tbai  it  shall  help  acts' in  lawi  but  not  acts  of  the  >  parties  whic^i  are  in 
UtemselTes  void-:  Sdlyi  that^it  shall  exteqd  only  between  the  same  parties^ 
and  never  be  s|rQined^'to  the{H:ejudice  of  tbird  peisone,  who  ate  tm  partiissof 
privies  to  the  act.  The  first  and.  third  rale  taken  together .  aiaeuni to  thisi 
that  relation  of  law  ahctU  not  be  aUowe4  to  destroy  an  estate  vested  Jln  a  third 
person  who  is  no  party  to  the  act  to  which  euch  relatioi^  is  to  apply :'  ^nd  both 
this  and  the  second  rule  will  be  violated  if  the  velation  contended  for  take 

?lace.  (In  support  of  the  firq^t  and  third  rulehe  cited)  Al^smy'tasBei  1  Rep* 
10,  Himde't  case,  4  Rep.  70,  h.,  Digget'  cate,  1  Rop.  173,  and  Thomson  v« 
Leachf  2  Ventr.  198«  Now  h^re  the  daughters. of  -T^  jETateifctfiixare^n  by"  a 
title  antecedent  to^the  deed  and  will  under  .which  the  appointees  claimi 
namely,  under  the  origimiL settlement.  (In  support  Of  the.. second  rule  he 
dtBi)JMlingkamv,Ma9p9  €^o.  Jac  52,  JiieAam  v.  Afemee,  €10.  .Oar,  110, 
the  case  of  the  king's  patent(a)«  Perry  v.  Bomee,  1  yentr.<360>  and  T.  Jon.  196, 
BUioi  V.  D^mby,  X2  Mod.  3,  Bennel  v.  Gwdy,  1  Show.  200,  and  Carth.  178^ 
the  Duke  of  Marlborough  v.  Lord  GoMphin,2  Vee.;61,  and  Mm  v.  CAor- 
nock^b).  In  Perry  v.  Bo^pa,  the  reason  *is  assigned  why  ia  the  case  of  a 
lecognizance  acknowledged ,  befora  a  Judge  it  bmds  the  lands,  .when,  after* 
wards  ^recorded,  from  the  time  of  the  captioa :  heimuse  ^t  is  a  judicial  aci,  of 
wbioh  the, caption  is  the.pHncipaU and  so'biads^fom  the  time;- that  tbeiefem 
is  net,  pioperJy  q^eakiag,  a  questien  of  relittiqfn,  bUi  rathet  from  what  time 
the  pet  Itself  takes  its  inception ;  and  the. Court  say,  that  it  is  the  acknowledg- 
ment itself  which,  gives  it  validity.  And  this  applies  9iA  well  to  Bail  r^^ 
Wingfidd,  Hob.  Id5.  SA^Se^;  case,  1  ^Bep.  94^  does  aot  apply  i  for  the 
Court  there- held  that  the  judgmient  innhe  recovery  obtained.on  the  same  daj 

^       '    "I. --T — : ' •,  '    ■    ■ '• -1  ■   ■»'    ■ 

(«)  Mentioned  in  2  Show.  157.  X^)  .^,.2  vol.  399. 
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tlttit  E^fi^d  Shdk^  died  tnifft  binding  pf9pH&  mgere-npim  On  fknuesfiif' 
dependent  ofaiiy  qoestion  of  rehtion;  The  cases  ^eopjhoid  proceed  vtpmk 
the  pecaliar  nature  of  the  estate ;  #hich«  as  between  the  svrt^nderor  and*  sur^ 
reDobree,  passes  eatirely  by  the  surrender ^  'admittance  being  only  necessary 
as  between  the  latter  and  the  lord.  .  HMfaat  ▼.  Clapham,  1  Term  Rep.  ^600. 
2^f^  IMie  inroilrnent  cannot  o'perate  by  Tejationi  it  cannot  operate  at  aU  in 
this  case.  The  power  is'  gi ven*^  to  the  tenant  for  Me ; '  it  is^  annexed  to  his  es* 
taie,  and  mast  be  exeeOted  conrptelely  daring-  the  T:on>inuatice  of  -that  estate; 
Upob  his  death  <«  itutoM  bis  daughters  beeanfie  tenants-^  tail  by  Tirtoe 
Of  the  original  settlement,^  and  their  estates  cannot  be'  devested  by  the  in- 
roilrnent made  by  other  persons.  The  cases  of  fines^and  of  grants  atcom- 
i|M>h  laWi  not  cothplete  at.  the  deatir  of  the  parties,  apply  here :  and  there 
is  no  such  distinction  as  thiit*  attempted  to  b^  shewn  between  grants  at  com- 
mon law  and  tinder  the  etaiate  of  uses ;  fo^  many  of  the  cases  before  cited 
an  of  the  latter  description.  \  Whatever^ interest  vests  under  the  deed  of  re- 
vecationr  musi^  have  vested  in  T:  H.  himself^  which  coaldf  .not  be  afVer  bis 
deith.  '  The  iiirollttient  must^be  Air  act  to  whom  the  power  ib  given  to  revdce 
by  deed  indented  and  imnihd-^  btft  how^  Can  an  act'be  ^attributed  to  one  who 
wad  dead  at  thi9  time  f  It  is  not  enough.  thiLt  he  intende4  -^  do  the  act ;  for 
he  tmigbt  alter  his  4nl^ion  at. any  time  before  the  filial  completioa  of  it. 
Peifape  Atf  very  leaton  ^liy  it  Was  not  imnidedialely  inroHed  Was  on  acgeaunt 
of  Ikis  ow<i  doubts:  h  does  not  etenappeaf,  that  he-  bad  given  dttectiona 
tb  have'  it  hmdkd  before  liis-  deftth ;  wfaSch  at  Ihast' ought  te  have  bitoa  riiewu; 
Then  as  to  f,  Bmtkins  having  before  infolboent  a  pessilnlity  of  iaOerest, 
which  be '  might  devise,  eve^i  admitting  that  the  deed^  could  have  etkct 
given  ia  it  from  the:  ^ftte^  the  kirollmen^  this  was  not  a  dtintaibiey  be- 
cause net  a  ^eiosiidilfe,  interest.'  h  vi  not  every  moral  nossibility  that  ia 
desceadiUe  or  dfevisaMe ;  an  eldest  son  dying  bemre  fats  fitther  who  is  seis- 
ed in  feecaimot  devise*  the  possibility  whicji  he  hadof  enjoyipg  the  in* 
faerttanee;  ^lii  SsivjFft  w  Sefti^,  1  Bbic.  ^33,  the  interest  of  the  testator 
was  vdeso^fidiUe/ h^use 'he  outlived  ^e'completion  of  the  teeovery;  he 
lived  ti^  see  that  cmrveyatice  complete,'oui  of  .irhich  the  uses"  were  to  arise : 
but  here  7&i?ittr  JSftMnJHipir  died  before  4he  tompielion  of  the  tonveyanee 
-which 'was  (ogiv^*  him  the  contingency  devisablec  A9  to  the  augment 
tfalit  both  deeds  taken  together  aie-suffident  to  revoke  the  eettlementy  thoogh 
neiAer  of  tbem^per  <e  can  so  opemte^  aiid  that  the  eonsentof  thetfustees  MeA 
Ddt  b^  by  the  teriie  instrument,  it  te  incongruous  on  the  lace  of  the  propo- 
sition'that  two  invalid  instruments  can  make  a  jralid  one :  the  cases  of  Lord 
LtketMryl  Venir;  ^8,  and  Serring  v.  JBreiMi,  lb.  968:  971,  cited  in  support 
of  It,  do  not:  -a^^ly  r  for  those  were  ^asee  of  nowers  executed:  l>y  deed  and 
^nO)  virfaere  the  line  levied  and  the  de^^d  to  declare  the  u^es  were  ^tended  to 
have  the-.same  operation ;  it  Was  ikll'  meant  as  onei^ottveyance ;  and  thetefittu 
differed  from  IHgge^  casei  whei«  the  fine  was  to  uses  different  from  those 
to  which  the  bargHin  and  ^ile^was  made.  The  two  deeds  here, '  hoi;iever, 
were  n6t  intend^  to  operate  as  one  bonveyimce  y  but  ^iach  was  eseeoted  as' 
a  perfect  act  at  the  thne.  R:  TVifte,  th^e  trustee^  does  not  by  the  second 
deed  give  his  assent  to  ^le  fitst,  but  to  the  new  de^  to  be  aiterwarJs  ii»oUed. 
ThiflT  appters  by  the  language  ^f  the  deed  of  1798  itsdf.  As  to  the  second 
brandt  <of  the  case,  Whether,  supposing  thm  was  «  good  reVocatton;  /• 
JBruiUiKttrM,  one  of  the  executote  and-  trustees,  ware  h  neceesary  polity  to 
the  cdAvejrance?  he  £dinitted  Aat  he  couM'not  ini^intaiii  the  affirmative* 
since  the  stat.  'pi  H:  8;lind;  the  cases  decided  on  h,  particularly  B<mifmU  v. 
Grta^iMy  Gro.  Elia.  8Q.  Tlie  reason  of  its  haying  been  requir^  in  .this 
case  was  'on 'account  of  the  provision  that  the  ieceipt  of  all  {he  trustees 
natned  for  the  purchase  itaeney  ^^hould  be  a  ^l&dharge  to  the  purchaser. 

WHUamsy  &eiit.  in  reply  said,  that  the  power  comipg  from -the  person  ^who 
had  the  principid  interest  and  estate  of  inheritance'  in  the  I^roperty,  though 
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not  the  absolute  fteif  vm»  to  be  construed  liberally,  and  not  as  in  das^s  where 
there  was  a  poweit  to^iticamber  the  estate  of  a  thifd  pefsoa.  .  That  no  inoon* 
Yeoience  coald  ensqe  from  the  length  i^  time  which  might  mterreiie  before 
the  mroUment^  lor  the  daugbtera  of  T.  fl.  having  an  estate  tail  Tested  m 
them  from  the  death  of  thfeir  father  befove  the  inrollaient  might  defeat  the  re* 
Tocation  by  suffering  a  recovery  in- the  mean  time  :  for  which,  he  relied  oa 
Digga^  case,  1  R^.  173,  NieiMsr.  Skejfield,  ^.Bn^.  Chan.  Cas.  915,  andt 
P^e  ▼.  'Hayward;^  Salk.  -fiTO.  He  admitted  that  the  ceremony  of  enroff« 
nent  was  neceseli^ry^  but'eontended  that  it  was  good  >f  done,  at  any  time. 
That  the  objection  to  the  devesting.of  the  daughters'  'Estate  by*  r^latfoH  ,c<kild 
not  hold,  because  that- would  eqaaily  have  been  the  case4f  the  iurbllment  ha4 
been  made^  in  the  lifetime  of  T.  H.:  and  the  delay  cannot  be  objected  to  hf 
them,  because  it  gave  them  the  greater  chance  to  defeat  the  execution  of  the 
T0iroeation  by  sufiefing  a  recovery  in  the  mpean  time.  And:  he  qhsefved,  |hat 
the  appointees  wouM  tahehere  net  by  the'^wift,  but^by  lelatioii  bael^  to  tk» 
original  power*  In  acGlition  to  the  cases  be^e^  mentioned  he-^feried  to 
Needier  v.  The  Bithep  of  Wtnchnter,  Hob.  222;  where  5.  and  liis  wife  being 
seised  of-  a  parsoilage  to  them  and  th^  heirs  of  S.,  gnnted  the  samo'ta  KiAg 
H.  8.  and  his  heirs  bv  deed  of  10th  of  Mm^  1^1.  And  then  the  king,^  . 
letters  patent  dated  Slst  t^Julf  following,  granted  another  parsdnag^  to  ^^ni 
and  the  heirs  of  S.  in  considerati<jli  oT  the  other,  and^bn  the  26th  ^  Jnhfi  &• 
and  his  wife  acknowledged  and  inrolledtbe  deed,  and  held  that^ongh*ir  was 
Doi  complete  nor  perfected  fer  wllnt  of  inrollment  at  the  time  of  the  king^a 
grant,  yet  when  the  inroUment  came  it  took  eflect  froin  die  fivst  act:  and 
therefore  that  between  the  parties  it  should  bind  to  all  purposes  tfi&  tmlto, 
though  in  a  collateral  iiesj>ect ;  and  ther^feve  the  case  cited  from€ro.  lac.  fi2» 
cannot  bis  hlw.  He  denied  thtft  in  cqpyhplds  the  estate  passed  out  of  the|nir« 
rendecor  till  admittance  of  ihe  surrenderee,  though  afVer  admittance  it  will 
relate  bade,  which  was'thcf  case  of  J>Se  Sr.  Vlaphatfi.  The  case  of  Mets  Vk 
Ckarndek  went  on  the  ground  of  pubtic-  poKcyv  and  the  registering  was  not 
a  Bieie  matter  of  ceremony'  as  die  inrollment  in  this  case.^  He  'abo  r^atntu- 
kted  the  prhleipal  caseef  oited'  hf  him  ^before,  and  relied  on  them  in  answer  to 
sosne  of  the  cases  cited  by  the  defendant's  counsel. 

At  the  concfuston  of  the  argument  it  was  observed  hy  one  of,  the  Judges,, 
that  it-  did  not  appear  when  Tuiie  executed  tha'deedof  assent:  but  it  waa 
admitted  to  l^  during  the  life-of  t.  Hmekim, 

Cur.ade.vuit^ 

Lord  EtUBKBOtiouov,  C.  J.  now  delivered  the  judgment  of  the  Court.-; 

This  was.  an  action -of  oMunymt  lirought  U>  recover  the  unpaid  riNuainder 
of  m  sum  of  7006f.,  the  purchase->money  of  certain  parts  of  aa  estate*  which 
had  been  sold  by  the  plaintifis  hy  auction,  and  parchased  by  the  ^efendanl 
thereat,  under  certain  oonditions  of  sale,  and  wheteimon  the  defendant  had 
paid  140(tf.  by  way  of  deposit.  The  plaiatifi  in  their  declaration  a^en 
that  they  were  ready  and  willing  to  make  out^  and  did  make  out,  a  goodiUi^ 
to  the  parts  of  the  estate  sold, by  them,  according  to  the  conditions  of  sale, 
and  were  also  ready  and  willing  to  execute  a  conveyance,  and  tb  del^e^  pos^ 
session  accordingly,  but  that  die  defendant  dispensed  with  their  sodomg,  and 
discharged  them  therefrom,  and  whoHy  refused  to  pay  the  remaiolQer^  the 
said  purchase-money  demanded.  The  defendant  pleaded  the  generfd  issue 
won  assumpek.  The  case  caihe  on  to  be  tried  before  me,  and  a  verdict  was 
found  for  die  plaintiff,  subject  to  the  opinion  of  the  Court^ma  case  dis6)osf> 
ing  the  whole  tiansaction.  [His  Lordship  here-  stated  the  substance  ol  the 
case  reserved  in  Inanner  before  stated ;  and  then  continued.}  The  quesi^cm 
for  the  opinion  of  the  Court  was.  Whether  the  plaintifis  were  entitled  to  re- 
cover ?  And  tha^  question  waa  agreed  betweea  the  parties  to  depend  on  the 
following  questions  r  Firaty  Whether  the  uses  limited  by  the  deed  of  tl^  12th 
oC  Jtby,  1770,  have  been  weU  revoked  by  all  or  any  of  die  sidtsequent  da^> 
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iiid  the^iU.  «r  I%omiis  Hawktm^  so  9s  iliai  the  devieees  pamad  ja  the^aid 
will  .couid  fiuflce  a  good  title  to  a*  purcbaser  I  Secondly,  WJiether  it  wem 
necessliry  that  the  siiid  Jamn  Br»adkurst  shoitld  job  in  a  conveyaaee  to  a 
partfaaserlvThe  latter  of  thiese  .qaestiona  was  properly  ahandoned  by  the 
defeii^nt>  eoonsel,  as  not  capable  of  being  xonteoded.  for  with  effiict  o^-fhe 
part  of  bis  elieni,    •  -.  ' 

.  Thexqu^tion  thiea  which  retnaios  for  determinaCioti  is,  Whether  the  usee 
lioiiled  W  the  deed  of  1770  hftve  been  well  revoked  by-all  6r  any  of  the  siib» 
sequent  deedsr  and  hy  *  the  wiU  of  TAomat  Hawkms  i  Id  the  first  plaee,  the 
deed  poU'  of  the  17^  of  Julyf  1791,  executed  by  Tk^mm  HawUm  as  attoniey 
ht^IMert'Tuitej  mtLy  be'  laid  out  o(  ike  qoestion,  inasmach.  as  it^is  a  deed 
which,  is  tietifaer  competent  to  revoke  the  old  u6es  of  the  iodemureof  the  12tb 
otMmyn  1770,  noF  te  declare  aew  uses,:  Tbe  consent  and  iqpprobation  Rfbert 
^T^utc  <amen§fsl  others)  was*  by  the  itadeature  of  1770  ibade  neceesaiy  to  the 
rsioeation^  the  oU  ttses,and  die  deckralioa  of  new  uees  by  Tkatmu  Ikmkiiu* 
It  was  80  made  necessary  for  the  purpose  of,  erectingt^n  4odepeiident  check 
and  contrsl  ^in  B»6ett  TmU  aiid  the*  ether  trustees  over  the  disposilien  of 
this  property  by  n»m^rBa»iciMs*  ^  Indeed*  the  Taltdity  of  the  refocattonand 
appointment  executed  und^r  the  aiithdirity  of  the  power  pf  attemey  afipeared 
tie  the  counsel  4br  the  pkintiflb  so  little  maintainable^  ^at  it  was,  upon 'an 
intimation  from  thif  Ceun.ef  what  would  probaUy  be  its  opinioa  man  that 
head,  at  aa  edrly  period  of  the  argument,' abandoned  :  at  least,  a?  to  ats  being 
of  itself  a  substantive-  and  ejfeetval  deed  of  revocation-  and  appoialmeBt# 
But  the  inrdlment  which  that  deed  of  1791  receired,  was  afterwards  en- 
deavoured in  argumient  to  be  transferred  and  handled  over  to  die  deed  of  1798, 
in  order'  to  obviate  the^want  of  inrpUxnent  in  the  ^Ufe-of  Thomas  Hdmkmgt 
under  which  tllat  deed  kboured.  And  in  enp^port  of  this  attempt  (lord 
Ikicesier'i  cas^,  1  Vent.  978,  wa&  rolied  en»    There>  Lord  Zeie^ler,  having 

.  a  power  by  wtitiag  indented,  snbscribed  by  his  hand  And  sealed,  to-  Jnev4>ke 
uses,  covenanted  by  writing  sealed  and  subscribed  by  hii^  hand  to  levy 'a  fine 
.to-  other  uses ;  -  which  fine  was  afterwards  levied 'i  'and  although*  neither 
instrument  was  of  itself  sufficieht  to  revoke  the  old  •  uses,  Loid  BdU  held  thai 
conjointly  they  wouM  do  it:  observing  upon. that  occasiot»  fmm ntin promni" 
ringtdd  jmncUL  juvant.  But'  that  auLhoritv  will. not  assist  the  nlaintifit  in 
this  case :  for  ^ere  it  was  the  intentton  of  the  Eartef  Leicester  that  die  cov- 
enant and  fine  should  revoke  die  usee;  but  in  this  case  there  tf  na  ^tOeni 

.  tikt  t&^'twa  bleeds,  conjointly  skovld  retHtke  the  uses,  and  that  the  ihroUment 
of  Uie^  first  should  be  appliied  to,  or  be  in  any  way  etmnectedwith,  the  seeond. 
On  the  eontrary,  the  deed  of  1796,  in.  the  oody  of  it,  takes  notice  of  tk  in- 
rellment  e»4in  ^aet  lo  ^  done  in  respect  of  the  ika^  exeoiding  dtstd  ;  -  theie^ 
not  only  advertitig  to  the  necesn/y  of  actual  inrolhnent,  but  viHwMf  dis* 

,.  thnroing  th^  ben^  (if  indeed  in  any  shape  suck  benefits  could,  have. been 
derived  l^n  it)  of  the  inroUment  of  the  former  inefiicacioaa  dated  of  iteveibap 
tion  and  appointment  of  die  17th  ofJnif  179L 

•  Before  1  'proceed  to  coneider  the  argumente  on  which  the  deed  of  the 
4th  of  DeeemieTy  1798^  was  contended  to  be  a  go6d  execution  of  the  power)  I 
wiH  state  vihtX  the  terms,  of  that  power  require  :  it  being  remembered  that 
the  only  dbjection  is,  that  this  deed  wiub  not  inrolled  utotil  after  Mr.'  Haspkinf 
death.  The'  terms  required,  that  the  ^vocaUon  should  be  by  «  deed  or4n^ 
stmmeM  in  writing,  exectUmt  in  the  presence  of  and  atteded  hy  three. eredOdo 
witnesses,  and  inr^ed  in  one  of  his  inajesty^s  courts  of  record  ai  Westmin« 
ster,  and  with  the  consent  and  approbation  if  Hawkins*  wife,  his  faUher^ 

f€Aher'in4aiw^  the  trustees  of.  a  term  of  600  years  in  the  settlement  of  1770^ 
and  aUo  of  the  trustees  to  support  contingent  remmukrs,  being  in. all  ntae 
^lerfoni.  livery  one  of  th^  required  circumstanoes  iain  itself  p^ecdy 
arbitrary,  and  (expept  only  as  it  is  in  fact  renuired)  unessendal  in  point  of 
e&ct  tothe  t^al  validity  of  any  insCrumeikt  by  wfaieh  the  eU  uses  shouki 
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be  revoked,  6r  new  uses  deelered.  It  is  in  itself  immaterial  whether  the 
iostrument  in  writing  purporting  so  to  revoke  and  declare  the  uses,  should  he 
^  deed  :  whether  such  deed  should  he  executed  in  the  presence  o/*  what  and 
how  many  wiineues :  whether  it  should  he  afterwards  attested  by  the  wit- 
nesses, and  ultimately  inroUed  in  any  court  of  record :  and  whether  it  should 
be  sanctioned  hy  the  consent  and  approbation  of  the  several  trustees  named 
for  that  purpose.  It  might,  (if  it  had  so  pleased  the  parties  creating  the 
power),  have  heen  done  hy  any  writing  of  the  persons  so  authorised,  un- 
seaiedf  unattetted,  uninroUedj  and  unsanctioned  by  any  consent  or  approbation 
whatsoever.  If  these  circumstances  he  unessential  and  unimportant,  except 
as  they  are  required  hy  the  creators  of  the  power,  they  can  only  he  satisfied 
by  a  strictly  literal  and  precise  performance.  They  are  incapable  of  ad- 
mitting  any  substitution  ;  because  these  requisitions  have  no  spirit  in  them 
which  can  he  otherwise  satisfied ;  incapable  of  receiving  any  equivalent, 
because  they  are  in  themselves  of  no  value.  And  indeed  in  this  case  the 
innmment  has  heen  considered  on  both  sides  as  a  thing  necessary  to  he  done 
at  some  time  or  another ;  and  which,  after  Digges*  case  could  not  he  denied. 
And  the  question  on  this  part  of  the  tfase  is  only  whether  it  can  have  any 
efiect,  as  it  was  not  done  in  Thomas  Hawkins*  lifetime  ?  And  this  (question 
depends  upon  what  shall  he.  a  fair  construction  of  the  clause  giving  the 
power ;  in  making  which  the  Court  is  to  decide  accordinfif  to  what  they  shall 
ladge  to  be  the  intention  of  the  parties,  not  restraining  or  lessening  the  power 
by  a  narrow  and  rigid  construction,  nor  hv  a  loose  and  extended  inteipreta* 
tion  dispensing  wiUi  the  substance  of  what  was  meant  to  he  performed* 
And  looking  at  the  question  in  that  light,  we  are  of  opinion,  that  this  power 
kas  not  heen  wdl  executed. 

My  brother  WiUiams,  who  argued  that  it  was  well  executed,  contended, 
that  the  deed  of  revocation  was  perfect  without  inrollment ;  that  it  was  a 
mere  ceremony,  something  collateral,  which  might  be  done  at  any  time,  and 
that  there  was  nothing  personal  in  the  inrollment ;  and  in  the  course  of  his 
argument'  pointed  our  attention  to  some  of  the  differences  between  convey- 
ances at  common  law  and  hy  the  statute  of  uses :  citing  in  support  of  the 
S lints  he  contended  for,  amongst  other  cases,  the  case  of  HaU  and  WingfUld, 
ob.  195,  which  was  the  case  of  the  inrollment  of  a  recognizance ;  SheUey^s 
case,  1  Rep.  99,  wh^re  an  execution  on  a  common  recovery,  taken  out  after 
the  death  of  the  tenant  in  tail  suffering  the  recovery,  was  holden  to  vest  the 
uses  in  Richard  Shelley,  and  to  take  the  estate  from  the  heir  of  Edward 
Shelleyf  to  whom  it  had  descended ;  and  Ferryman's  case,  6  Rep.,  where, 
the  custom  of  a  manor  being  that,  every  alienation  of  lands  within  it  should 
be  presented  ai  some  court  within  a  year,  it  is  laid  down  that  the  presentment 
may  be  made  after  the  death  of  the  feoffor  or  feofiee :  and  reasoning  from  the 
anaiogr,  which  he  conceived  to  subsist,  between  the  case  at  bar,  and  surren- 
''ders  of  copyholds,  and  of  exchanges,  where  the  title  may  be  perfected  by  entry 
after  the  oeath  of  either  party. 

On  the  other  side  it  was  contended,  that  the  inrollment,  according  to  the 

Sneral  doctrine  of  powers,  ought  to  have  been  in  the  life  of  Thomas  Haw-- 
u  :  that  the  miscnief  would  be  enormous  of  allowing  an  inroUment  at  any 
period,  as  no  time  is  limited  hy  the  deed :  that  the  relation  contended  for 
would  operate  to  the  destruction  of  a  lawful  estate  vested  in  Thomas  Haw^ 
kins's  daughters,  and  to  make  good  void  acts  of  the  parties ;  which  cannot  be. 
And  in  support  of  these  positions,  Albany's  case,  Hyde's  case,  and  Digges's 
case,  in  Lord  Coke,  Perry  v.  Bowes,  in  Sir  Thomas  Jones,  The  Duke  of 
Marlborough  v.  Lord  Godolphin,  2  Vesey,  61,  and  other  cases  were  cited. 

To  some  of  the  positions  on  which  my  brother  Williams  rested  his  argu- 
ment we  do  not  agree.  There  is  a  fallacy  in  laying  it  down,  that  the  deed 
of  revocation  was  perfect  without  inrollment.  For  as  the  power  of  revoca- 
tion depends  entirely  on  those  steps  being  pursued,  which  the  persons  creating 
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tke  poKrer  lutve  pieaetibed,  ike  point  is  not  whelher  a  deed,  which  may  be 
one  otthe  things  necessary  to'  work  a  revocation,  has  all  the  curcnmstanees 
beknging  to  it  which  the  law  requires  to  give  validity  to  a  deed,  as  such; 
bat  tne  question  is,  Whether  it  be  perfect,  as  that  particular  instrummt 
which  is  rt^red  for  the  purpose  of  effecting  a  revocation.  A  deed,  ^ 
deed,  certainly  requires  no  mroUment  to  give  it  validity ;  that  is  act  a  thing 
which  arises  from  or  is  connected  with  the  nature  of  the  instrument  itself 
But  if  an  instrument,  attended  with  all  the  circumstances  necessary  to  the 
perfection  of  a  deed,  will  not  operate  to  effect  a  revocation  from  the  omission 
of  certain  other  circumstances  which  have  been  required  by  the  authors  of 
the  power,  thpse  omitted  circumstances  are  on  that  account  most  unquestion* 
aUy  necessary  to  the  validity  of  that  instrument,  which  is  to  effect  the  revo* 
cation ;  and  in  such  case  the  inrollment  becomes  a^  essential  lo  such  an  in- 
strument as  the  sealing  and  delivery  thereof.  If  there  were  no  sealing  and 
delivery  there  would  h^  no  deed ;  and  if  inrollment  be.  wanting,  though  there 
be  a  scMiling  and  deliverv,  the  prescribed  instrument  of  revocation  is  not  com* 
pleted :  and  if  not  complete,  cannot  be  valid  and  effeelual  for  that  purpose. 

Another  position  of  my  brother  Williams  with  which  we  caanot  agree  is, 
that  there  was  in  the  inrollment  nothing  personal.  If  by  that  it  had  been 
only  meant,  that  the  act  of  inrollment  need  not  be  by  the  hands  of  Hawlam 
biinself,  of  that  there  can  be  no  doubt ;  but  Aere  can  be  no  question  but  that 
every  step  of  the  revocation,  excepting  the  consent  of  the  persons  named  for 
that  purpose,  rested  entirelv  with  Mr.  Hawkins;  that  he  might  stop  where 
lie  pleased ;  and  that  if  he  had  resolved  to  IcAve  the  revocation  imperfect  by 
not  putsuin^^  it  through  all  the  necessary  steps,  it  was  entirely  with  him  so 
to  do.  An  inrollment  could  not  have  been  made  without  his  authority.  One 
object  of  the  inrollment  might  be  to  afibrd  a  period  for  consideration,  after  all 
other  steps  to  revoke  the  old  uses  and  appoint  new  ones  had  been  taken :  and 
if  that  were  the  object,  could  a  stranger  during  his  life,  after  all  those  steps 
had  been  gone  through,  be  allowed  to  inroll  the  deed,  and  to  do  that  which 
remained,  and  was  necessary  to  complete  the  revocation,  without  TAomsf 
HawUm'n  authority,  or  even  against  his  will  ?  Which  would  be  the  case,  if 
there  were  nelhioff  personal  in  the  inrollment. 

The  difference  Between  conveyances  by  the  statute  of  uses  and  at  common 
kw  are  unanestionably  very  great,  and  much  may  be  done  in  the  one  way, 
which  could  not  be  efilected  by  feoffment,  grant,  and  the  other  modes  of  ttans- 
feiring  property  which  obtained  prior  to  the  statute.  But  the  matters  alluded 
to,  such  as  limiting  estates  of  freehold  in  fuluro,  the  defeating  estates  either 
wholly,  or  partially,  in  favour  of  others  than  the  grantor  and  his  heirs,  dec., 
are  questions  of  a  very  different  description  from  that  now  before  us.  We 
are  not  now  considermg  vwhat  effect  an  instrument  properly  executed  may 
have  by  means  of  the  statute  of  uses  ;  but  whether  an  instrument  intended  to 
deCsat  uses  already  created,  and  to  raise  new  ones,  has  or  has  not  been  exe-' 
cuted  with  the  formalities  and  in  the  manner  required.  How  far  it  may 
operate,  and  in  what  way  di&rently  from  a  conveyance  at  common  law,  are 
questions  dependent  on  the  statute  of  uses :  but  they  are  questions  which  can- 
not arise  until  it  shall  be  settled,  whether  the  deed  to  limit  or  revoke  be  or  be 
not  well  executed?  In  ShOky's  case  the  question.  Whether  the  execution 
vested  the  estate  in  the  recoveror  ?  was  a  question  at  common  law,  depend- 
ing upon  a  rule  of  l|iw,  that  every  execution  hath  relation  to  the  judgment ; 
{UlUngt^s  case,  7  Bep.  38) ;  not  at  all  upon  the  statute  of  uses.  And 
upon  thsLi  principle,  though  Edward  Shelley  died  before  the  execution^  yet  in 
as  much  as  it  related  back  to  the  recovery,  which  was  in  his  lifetime,  the 
uses  of  the  recovery  were  holden  to  be  executed  in  him,  and  Richard  his  son 
to  be  in,  in  the  course  of  descent.  And  the  same  doctrine,  as  to  the  relation 
of  the  execution,  would  have  holden  if  the  proceeding  had  been  adverse. 
This  observation,  therefore,  does  not  distinguish  this  from  the  cases  of  feoff" 
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mest  mnl  no  livery,  and  of  urants  and  no  at^mment,  before  the  feoflbr'a  and 
grantor's  death ;  which  cannot  be  completed  for  want  of  the  existence  of  one 
of  those,  who  must  be  a  party,  and  consenting  to  the  act  necessary  to  com- 
plete the' conveyance.  The  question  before  us  is  not;  as  I  have  obMrved,  aa 
to  what  may  be  the  operation  of  the  statute  of  uses  upon  an  incomplete  act 
becoming  complete :  but,  whether  that  act,  without  which  no  use  can  arisOv 
could  be  completed  after  Tkumn  HowfcMs  death.  And  there  has  been  no 
distinctioQ  pointed  out  between  conveyances  at  common  law,  and  those  by 
the  statute  of  uses  as  to  the  consummation  of  the  deed,  which  in  the  one  case 
is  to  convey  the  estate,  and  in  the  other  to  ascertain  the  uses ;  but  the  dis- 
tinction is  as  to  the  effecto  of  euch  different  instruments  after  they  are  con- 
summate and  perfect 

The  case  of  a  recoffnixanoe,  cited  from  Hobart,  195,  is  very  distingniiha- 
Ue  from  this  case.  The  objection  here  is,  that  the  whole  which  was  requir- 
ed of  Thomas  Hawkim  to  revoke  the  uses  of  his  marriage  settlement,  waa 
not  performed.  But  in  the  case  in  Hobart  there  was  no  question  whether 
thecognixor  hadany  thing  further  to  do.  >  The  acknowle<i^:ment  before  the 
J«dge  gave  the  recognixance  the  force  of  a  record.  The  cogniaor  had  done 
ail  he  had  to  do;  nothing  further  was  wanting  on  his  part  to  bind  himself  or 
his  lands ;  though  the  inroUment  waa  necessary  for  the  testification  and  per* 
petuating  of  it  This  was  an  act  which  midit  be  done  in  invUmiu  Thia 
distinction  applies  to  some  other  of  the  cases  cited  for  the  plaintifls.  In  Per* 
rymmk'i  case  the  feoffor  h^  done  all  he  had  to  do ;  after  that  feoffment  he  had 
DO  control  over  the  estate  ;  nothing  ftirdier  was  wanting  on  his  part ;  nor  waa 
his  assent  necessary  to  the  presentment  which  the  custom  reouired  :  the  pro- 
curinjgr  that  to  be  done  was  for  the  feo&e,  and  not  for  the  feoffor :  so  says  the  , 
book,  <<  Caveat  emptor;  and  he  at  his  peril  is  to  perfect  all  that  is  requisite 
**  to  the  assurance."  So  in  the  case  of  a  surrender  of  a  copyhold,  die^  ad- 
mittance is  not  the  act  of  the  surrenderor ;  there  is  nothing  personal  in  it  aa 
to  him :  the  surrenderee  is  to  procure  himself  to  be  admitted,  which  the  sur- 
renderor has  no  power  to  prevent.  The  same  observation  holds  as  to  the 
case  of  an  exchange.  And  however  these  several  instances  may  prove  the 
doctrine  of  relation  under  the  circumstances  attending  them,  they  all  &il  of 
proving  any  thing  to  support  the  plaintiffs' case,  unless  it  had  been  previously 
shewn  that  the  inroUment  in  this  case  vras  an  act  with  which  Hawknu  was 
not  concerned,  and  which  might  have  been  done  without  his  consent.  The 
question  is  not  so  properly  a  question  of  relation^  as  whether  the  inreUmient 
cam  have  any  effect  without  Hawkins's  authority  f  which  necessarily  deter^ 
mined  with  his  life. 

Digget's  case  ip  1  Rep.  173,  relied  on  by  the  defendant's  counsel,  is  a  very 
materud  case  to  shew  that  the  inrollment  could  not  be  after  the  death  of  JJow- 
Um.  There  Christopher  Digges  being  tenant  for  life,  remainder  over,  with 
apower  by  deed  indented  to  he  inroUed  in  any  of  the  Oueen^s  courts  to  re- 
voke any  of  the  uses  and  limit  new  ones,  by  deed  indented  and  inroUed  in  the 
Court  of  Common  PleaSf  declared,  that  for  the  payment  of  his  debts,  kc,  firom 
the  time  of  the  inrollment  of  that  deed  in  Chancery  all  the  uses  should  be 
void.  Afterward  he  levied  a  fine  of  the  lands  to  other  uses,  and  after  the 
levying  of  such  fine  the  deed  of  revocation  was  inroUed  in  Chancery.  And 
it  was  holden  (by  the  third  resolution)  that  until  that  indenture  was  inrolledy 
there  was  np  perfect  revocation ;  and  (by  the  fourth  resolution)  that  the  fine 
levied  before  the  inrollment  had  extinguished  the  power  of  revocation.  Now 
see  how  that  case  applies  to  this.  If  inrollment  be  a  mere  ceremony,  which 
may  be  done  at  any  time,  and  if,  where  nothing  remains  to  be  done  but  that, 
the  narty  executing  the  power  has  done  all  that  he  has  to  do;  that  ceremony, 
in  which  according  to  my  brother  Williams  therei  could  be  nothing  personal 
in  Christopher  Digges,  might  have  been  done  by  any  body.  But  the  resolu- 
tion of  the  Court  was  otherwise :  for  they  held  that  the  fine  extinguished  the 
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power  of  revocation;  that  is,  that  it  destroyed  all  authority  in  C.  Diggei  to 
do  that,  which  remained  to  he  done  in  order  to  complete  the  revocation ;  and 
nothing  then  remained  to  he  done,  hut  to  make  the  inrollment.  Had  it  been 
a  mere  circumstance,  therefore,  in  which  there  wa4  nothing  personal  in  Ckriw^ 
topher  Digges^  there  would  have  heen  no  power  remaining  m  him  to  be  ex* 
tingui8hed%  the  fine;  but  which  power  was. so  extinguished,  because  it 
was  not  collateral,  }mi  savoured  and  tasted  of  the  land,  and  could  only  be  ex- 
ecuted by  him  who  had  the  estate  ahd  interest  *on  which  the  power  was  de- 
pendent :  and  under  whom,  as  the  donor,  the  person  must  come  in  to  whom 
the  new  uses  should  be  limited.  If  then  the  power  of  completing  the  revo- 
cation  by  inrollment  were  destroyed  in  that  case  by  parting  with  the  estate, 
the  consequences  must  be  the  same,  whatever  mav  be  the  means  by  which 
such  a  separation  ma^  happen ;  and  in  this  case  the  death  of  Thomas  HaW' 
kins  has  had  that  eflect. 

This  being  the  light  in  which  the  question  strikes  as,  it  will  not  be  neces- 
sary to  go  into  other  parts  of  the  argument,  respecting  .the  doctrine  of  rela- 
tions, or  the  various  other  questions  which  have  been  made  in  the  cause,  and 
which  it  cannot  be  necessary  to  discuss,  unless  the  revocation  were  completed 
1^  the  inrollment  made  afler  Mr.  Hawkms^%  death.  And  therefore,  withoat 
-givinff  any  opinion  on  those  points,  we  think  upon  the  grounds  already  stated* 
Uiat  there  should  be  judgment  for  the  defendant* 

Posiea  to  the  Deiendant(l). 

(1)  [The  neoeoMty  of  a  itnet  uid  litenl  ezeeution  of  powen,  if  the  doctrina  of  aU  the 
esses.  The  following  are  similar  to  the  case  in  the  text,  with  res peet  to  the  neocasitT  of 
the  entire  act  being  done  in  the  life-time  of  the  parties.  Dot  ▼.  Peodk,  2  M.  &  S.  576. 
Wright  ▼.  Wakrford^  4  Taunt  814.  8tmc  v.  Barlow.  3  M.  dt  8. 512.  See  also  8l;yer  v. 
Besitf ,  9  8.  dt  R.  166.— W.] 
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Thunder  on  the  Demise  of  Weaver  v.  Belcher. 

3  Eait,  449.    April  29, 1803. 

Ejeetment  may  be  brougbt  bj  a  mortgagee,  wtthoat  glviog  notice  to  f|iiit,  agatnat  one  w1k> 
waa  let  int6  poaaeflaion  aa  tenant  from  year  to  jrearby  the  mortgagor,  after  tbe -mortgage 
made  to  the  original  mortgagee,  bnt  before  tlie  aaaignment  of  it  to  the  leaaor. 

IN  ejectment  for  certain  premises  in  the  cotmty  of  GloucesteTf  tried  be- 
fore Ltnorencef  J.  at  the  hist  assizes  there,  the  only  aaestions  material  tp  be 
considered  were»  Whether  the  defendant  were  entitled  to  six  months  notice 
to  quit,  as  tenant  from  year  to  year ;  or  if  not,  whether  he  were  not  entided 
to  a  notice  to  quit  as  tenant  at  will  before  the  action  brouffht  I 

The  material  facts  were,  that  the  defondant,  on  the  26th  of  Janmaf^  1800, 
was  let  into  possession  of  the  premises,  as  tenant  from  year  to  year,  by  one 
Ba^f  who  was  at  that  time  mcnrtgagor  in  possession.  On  the  I7th  of 
Jamuary  1803,  Jenki^  the  original  mortgagee,  conreyed  to  the  lessor  of  the 
plaintifily  who  soon  after,  without  any  notice  to  quit,  brought  this  ejectment, 
and  laid  his  demise  on  the  18th  of  January^  1803.  On  the  part  of  the 
ddbndaat  proof  was  given  of  a*  notice  to  qait  received  by  him  on  the  24th  of 
September,  1802,  from  Baylis  the  mortgagor,  to  quit  at  LatfynkM  1803.  But 
Lttwrente,  J.  was  of  opinion  that  the  mortgagee  was  not  bound  by  any  act  (rf 
the  mortgagor  in  letting  the  estate  after  the  mortgage ;  and  that  as  the  mort* 
gagor  himself  might  have  been  ejected  without  an^  notice  to  ouit,  the  tenant 
who  claimed  ander  hiol  could  not  have  a  better  right  to  sack  notice :  and 
therefore  the  lessor  of  the  plaintiff  obtained  a  verdict 

Wigln  now  moved  for  a  new  trial  on  the  ground  of  a  misdirection  ^  the 
leamcKi  Judge  :  1st,  Becanae  the  mortgagee  having  sufiered  the  defendant  to 
continue  tenant  on  the  premises  from  Jeamary  1800,  thereby,  confirmed  his 
tenancy  from  year  to  year  under  the  mortgagor.  And  all  the  parties  living 
in  the  same  place  was  evidence  that  the  mortgagee  had  notice  of  the  tenancy. 
[Lord  ElUniorougk.  The  case  Of  Keeek  v.  Hall,  Dongl.  22,  is  decisive 
against  ike  claim  of  the  tenant  to  notice  to  quit.  He  coming  in  under  the 
mortgagor  after  the  mortgage  cannot  be  in  a  better  condition  thiun  the  mortga- 
gor himself,  who.  Lord  Mamfidd  said,  was  tenant  at  will  ta  the  etricteet 
jnue,  and  not  entitled  to  notice  to  quit.]  Then,  2dly,  the  defendant  was  at 
all  events  tenant  at  will  or  by  sufferance ;  and  no  demand  of  possession 
having  been  made  by  the  mortgagee,  nor  any  refusal  of  the  tenant  to  attorn. 
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be  cannot  be  considered  as  a  trespasser,  which  he  is  assamed  tQ  be  b^  Ae 
ejectment.  Birch  v.  Wright,  1  Term  Rep.  387.  But  no  ejectment  wiU  lie 
against  a  tenant  at  will  upon  a  demise  laid  before  the  determination  of  the 
will.  Goodiitle  y.  Herbert,  4  Term  Rep^  680.  And  the  leaning  of  the 
courts  in  modem  times  has  been  to  convert  holdings  at  will,  strictly  so  con- 
sidered, into  tenancies,  from  year  to  year,  as  in  Clayton  v.  Bhtkey^  8  Term 
Ren.  3. 

Lord  Ellenboroitgh,  G.  J.  There  rent  had  been  received  by  the  landlord, 
which  raised  an  implied  tenancy  from  year  to  year,  though  the  tenant  had 
been  originally  let  in  under  an  invalid  lease.  But  r  mortgagor  is  no  more 
than  a  tenant  at  sufferance,  not  entitled  to  notice  to  quit ;  and  one  tenant  at 
sufferance  cannot  make  another.  The  defendant  never  had  any  poeaessioa 
under  the  mortgagee  from  whence  any  tenancy  could  be  inferred,  and  there* 
fore  was  not  entitled  to  any  notice.  He  could  not  be  said  to  have  any  pos* 
session  under  the  mortgagee,  if  the  mortgagor  had  no  authority  to  let(l). 

Per  Curiam,  Rule  refused* 


Edwards  v.  Evans. 

3£wt,451.    April  30, 1803. 


It  if  no  g[foiuicl  (or  ibe  Court  to  grant  a  new  trial  that  a  witneii  ealM  to  ptove  a  certain  flMt 
was  rejected  on  a  aapposed  ghiund  of  incompetency,  where  another  witneaa  who  waa  oal- 
led  eataUiilied  the  same  fact,  which  waa  not  dispate^  by  the  other  aide ;  and  the  deftnoe 
proceeded  upon  a  collateral  point,  upon  which  the  Terdict  turned.  Whiether  it  be  an  ob- 
jection to  the  coaapefencj  of  a  witoea  for  the  frfaintiff  in  an  aotion  for  briberjr  at  an  eleo* 
tion  for  members  to  senre  in  parliament,  thai  a  aimilar  action  was  pending  a^inst  the  wit- 
ness'himself  for  bribery  at  the.  same  election,  and  an  aelinowledgnieat  by  hin,  that  if  the 
defendant  were  convicted  he  should  avail  himself,  if  nfecessaryi  of  his  having  been  ths 
^fiistd  iscoverer  to  the  present  plaintiff?     Qiuers.' 

IN -an  action  on  the  bribery  act,  2  Geo.  2.  c  24i  against  a  voter  ol  Leo* 
tninster,  for  oflering  his  Tote  for  a  certain  sum  to  JJAr^  Kimnairtl^  who  had 
declared  himself  a  candidate  to  represent  the  bocoagh  at  the>iaat  general 
election  for  members  lo  senre  in  parliament,  a  Terdict  having  been  given  Cur 
the  defendant  at  the  trial  before  Lawrence,  J.  on  the  last  ctieuit  at  Hertforit 

Miiles  riioved  to  set  aside  the  verdict  and  to  have  a  new  trial,  on  the 
ground  that  a  witness  of  the  name  of  Bradley  was  improperly  njeded^  wider 
Uiese  circumstances^.  Mr.  Kimudrd  was  first  called  as  a  witness  ^n  the  part 
of  the  plaintiff,  to  prove  a  copversation  which  took  place  between  htm  and  the 
defendant,  at  which  Bradley  also  was  present.  *  Being  first  examined  on 
the  voir  dire,  it  appeared  that  an  action  was  pending  against  him  also  lor  bet* 
bery,  which  waa  at  issue :  and  to  a  question,  >Whethet,  in  case  diia  ilefendaai 
was  convicted  upon  his  testimony,  and  4he  action  against  himself  was  also 
prosecoted  to  conviction,  be  should  avail  himself  of  the  indemnity  given  him 
by  the  bribery  act  as  the  first  discoverer  ?  he  anawered,  that  he  did  not  know 
whether  he  were  the  first  discoverer  or  not ;  but  ihat  if  he  w^re,  he  should 
eertainly  avail  himself  of  all  legal  advantages  to  protect  himself.  Whereupon 
he  was  th^  rejected  as  an  incompetent  witness,  on  the  grpund  of  intsiest  in 
the  event  of  the  cause.  Bradley  was  then  called,  to  whom  the  same  questions 
were  put  On  the  voir  dire,  and  the  sanie  answ^s  were  given  by  him>  tti  to 
the  action  pending  against  him^  and  his  intention  to  avail  himself  of  all  advan- 
tages from  the  conviction  of  the  defendant,  if  it  took  place.  But  it  also  disiiiicdy 
appearing  that  he  and  not  Mr.  S^innaird  was  the  first  discoverer  to  the  pbin- 
tiff  of  the  defendant's  offence,  he  was  rejected  as  a  witness  interested,  and 
Kinnaird  was  then  examined  in  chief,  who  proved  the  conversation  between 

(1)  Vtds^ote  (2)  by  the  editor  to  Aflaad.  il^visv.  JZomjmu^  10£a«t,a6a. 
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him  aal  the  delebdutt  in  which  the  defendant  made  a  direct  oQ^r  of  giyin^ 
him  hie  vote  for  money.  The  defence  set  up  proceeded  upon  an  admission 
of  the  truth  of  the  conversation  as  represented  by  Mr.  Kirmaird  ;  but  it  w^ 
contended  that  the  offer  was  made  jocularly,  in  ridicule  of  the  pretensions  of 
Mr.  Kmnaiitdy  who»  as  a  stranger  to  the  borough,  pretended  to  offer  himself 
«B  a  candidate  without  paying  any  money  for  the  votes,  which  he  had  dis- . 
claimed  on  his  cross-examination  any  intention  of  doing.  On  this  defence 
the.  question  went  to  the  jury,  with  the  observation  of  the  learned  Judge  to 
them,  that  he  saw  no  reason  for  supposing  that  the  defendant's  offer  of  his 
vote  for  moi^ev  was  not  meant  seriously  by  him ;  but  the  jury  found  a  verdic$ 
ton  Ihe  defen<nmt  on  that  grounds 

The  motioa  for  the  new  trial  was  urged  on  the  ground  that  Brudiey  was 
m  competent  witness^  notwithstanding  the  pendency  6f  the  aeti(m  for  bribery 
againat  him ;  for!  that  no  interest  'Was  vested  in  him  at  that  time,  it  being  a 
eoBtingency  whether  that  action  would  be  persevered  inland  whether  it  would 
be  prosecoted  with  efiect;  and  till  conviction  the  witness  must  be  presumed 
to  be  ianocenl ;  and  that  even  then  it  was  cootibgent  whether  he  could  avail 
luBAself  of  it,  as  some  other  prioir  discoverer  might  appear ;  or  if  he  could, 
whether  he  would  do  so.  But  in  order  to  found  an  objection  to  a  witness  on 
the  greund  of  interest  it  mast  be  an  interest  then  existing,  and  not  a  mere 
ftUuie  expectancy  of  an  inteiest.  That  as  it  would  be  no  answer  to  an  objec- 
tion to  the  interest  of  a  witness  that  he  did  not  mean  to  use  it,  so  it  cannot 
fonnd  aa  objection  on  the.grouad  of  intwest  that  a  party  will  use  it,  if  in  point 
«f  law  none  really  exist  at  the  time.  That  besides,,  it  was  contrary  to  the 
policy  of  the  bribery  act  to  exclude  the  testimony  of  eidier  of. the  parties  to 
the  Wibery ;  -  for  in .  general  these  matters  passed  between  the  parties  them« 
selves,  and  it  was  meant  to  subject  them  both  to  the  danger  and  penalty  of 
such  acts,  ^d  to  encourage  them  to  impeach  each  other  by  o0ering  an  in- 
demnity to  the  first  discoverer.  That  neither  in  Suttah  v.  Bishfp,  4  Burr.- 
2283,  and  1  Blac.  665,  nor  in  the  Crieklade  cases  in  1781  for  bribery,  which 
were  long. and  aUy  contested,  was  any  such  objection  conceived  t»  ue  to  the 
witnesses  examined,  who  stood  in  the  same  situation  with  Bradley* 

The  Ckmri  here  intimating  that,  if  the  question  had  turned  merely  on  the 
oljeetaoa  to  the  witness  on  the  point  of  interest,  they  should  have  thought  it 
material  enough  to  be  considered  more  fully  upon  a  rule  to  shew  cauSe,  ob- 
aerved  that  it  became  unnecessary  to  discuss  that ;  for  the  defence  had  pro- 
ceeded altogether  upon  a  collateral  fact  to  that  which  Bradle^^  the  rejected 
witness,  was  called  to  confirm,  namely,  the  conversation  which  took  place  be- 
tween Kiwmrd  and  the  defendant,  which  was  admitted  by  the  defendant  to 
have  been  troly  stated  by  the  plaintifi's  first  witness. 

3f«2fer  then  observed,  tna^  it  was  impossible  to  state  what  effect  the  evidence 
of  another  witness  to  the  same  conversation  might  have  had  on  the  jury. 
He  could  not  pretend  to  say  what  other  circumstances  might  have  come  out 
on  his  examination  which  would  have  impressed  the  jury  more  strongly  with 
the  belief  that  the  conversation  was  seriously  intended  by  the  defendant. 
That  it  had  always  been  understood  that  if  the  witness  called  was  competent 
at  the  time,  and  Ought  to  have  been  received  to  give  the  evidence  which  waa 
relatiTe  to  the  cause,  the  greater  or  less  degree  of  weight  due  to  his  testimo- 
ny could  not  be  a  ground  for  his  rejection.  If  the  evidence  offered  were  re- 
kvant  at  the  time,  the  admission  or  rejection  of  the  witness  could  not  depend 
upon  the  defence  afterwards  set  up  in  argument  to  the  jury.  But  the  mate*' 
nality  of  it  must  be  considered  at  the  time  when  it  was  ofiered. 
.  Lord  EifLBKBoaouGH,  C.  J«  If  the  question  turned  on  the  latter  ground  I 
ahould  be  iaclin^  to  grant  a  rule  to  shew  cause,  it  being  a  point  very  ]mpoD>> 
tant  to  be  considered.^  But  here  the  issue  which  went  to  the  jury  was  on  a 
fact  quite  collateral  and  immaterial  to  what  the  witness  was  called  to  prove. 
For  the  evidence  of  Mr.  JEt^tiiairit,  which  Bradley  was  called  to  corroboiate, 
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iv«8  admitted  to  be  true,  mnd  the  defence  made  was  quite  collateral  to  it^  on 
which  die  Terdict  was  gireii.  There  therefore  seems  do  occasion  for  the 
ioterference  of  the  Court.' 

OaosB,  J.  declared  his  opinion  to  the  same  effect ;  and  obserred,  that  it 
was  no  ground  for  granting  a  new  trial  on  account  of  the  rejection  of  a  wit- 
ness to  a  fact,  which  was  admitted  to  be  true,  and  was  not  inconsistent  with 
the  ground  on  which  the  verdict  proceeded. 

Lawsencb,  J.  When  a  new  trial  is  moved  for  on  account  of  the  improper 
rejection  of  a  witness,  the  first  inquiry  always  made  k,  What  the  witness 
would  have  proved,  and  whether  it  were  material  to  the  issue?  Now  here 
Mr.  Kmnmrd  had  prqved  the  conversation  which  passed  between  him  and 
the  defendant ;  to  corroborate  which,  Bradley,  who  was  also  present  at  the 
time,  was  called ;  and  if  the  defence  had  proceeded  on  any  contradiction  of 
what  had  nassed  on  that  occasion,  his  testimony  might  have  been  material  to 
be  adduced :  but  the  defence  did  not  go  on  a  deniid  of  Mr.  Kvmuirttt  evi- 
dence, but  admitting  his  account  of  the  conversatioa  to  be  oxactly  correct, 
and  it  not  being  suggested  at  the  time  that  Bradley  could  carry  the  evidence 
farther,  the  defence  was,  that  what  was  said  by  tne  defendant  was  in  joke, 
and  by  way  of  ridiculing  the  pretensions  of  a  stranger  candidate,  who  fvo- 
fessed  that  it  was  not  his  intention  to  offer  money  for  votes.  The  question 
went  to  the  jury  on  that  'ground ;  with  my  observation  that  there  did  not  ap- 
pear to  me  to  be  any  reason  for  supposing  that  the  offer  was  not  seriously 
made  by  the  defendant,  but  if  they  thou^t  otherwise,  that  would  bo'a  de* 
fence ;  and  they  found  on  diat  ground  for  the  defendant.  -  If  the  testimony  of 
Bradley  had  been  offered  as  tending  to  carry  the  evidence  of  what  pamd 
further  than  Mr.  Kinnaird  had  done,  or  to  alter  the  impression  which  was  to 
be  deduced  from  it«  and  it  had  been  rejected,  that  would  be  a  ground  to  ap- 
ply for  a  new  trial,  supposing  him  to  have  been  a  competent  witness.  If  the 
question  turned  on  the  general  ground  of  objection  to  the  competency  of  the 
witness,^it  would  be  very  material  to  be  considered. 

La  Blanc,  J.  The  ground  on  which  new  trials  are  granted,  on  account 
of  the  rejection  of  a  witness  who-  was  prepared  to  give  evidence  relative  to 
the  issue,  is,  that  the  Court  cannot  weigh  the  degree  of  relevancy,  or  say 
what  effect  any  fact  that  is  relevant  would  have  had  on  the  mindi  of  the  jury. 
But  where  the  objection  merely  is,  that  what  was  proved  by  one  witness 
could  have  been  proved  by  two :  there  being  no  denial  of  the  fact  which  he 
was  called  to  prove  on  the  part  of  the  defendant,  but  the  defendant  going  to 
the  jury  on  a  defence  altogether  collateral  to  that  feet,  there  is  no  ground  for 
the  Court  to  interfere  by  granting  a  new  trial. 

RqIo  refused.(]) 


Hiles  f.  The  inhabitaiUs  of  the  Hundred  of  Shrewsbury. 

3£iit,457.    May  3, 1803. 

The  bdrBing  sfriniD  Aonje,  not  panel  of  aov  dwelliBiNlioiue,  it  not  felony  within  the  stat. 
9  Geo.  1.  e.  39,  which  pves  a  remedy  to  the  party  grieved  againit  the  handled^  thoqgh 
within  the  atal,  9  Geo.  3,  which  omite  the  lemediiJ  claoae. 

THIS  was  an  action  brought  by  the  plaintiff  against  the  hundred  of 
Skrewsimry,  to  recover  damages  to  the  amount  of  2001.  sustained  by  thephin- 
tiff  from  afire  in  the  building  hereafter  described,  which  had  been  wilfully 
set  on  fire.  The  ^rst  count  of  the  declaration  stated,  that  en  the  9th  of  May 
1801,  at  th6  town  of  Shrewibury^  in  the  said  hundred  of  Shrewihmryj  in  the 
county  of  Salop,  certain  persoiis  unknown,  with  force  and  arms,  wilfully,  un- 

(1)  AalothDeompeleney  of  the  wataesi  ih  this  ease,  see  Hmoardw.SkifkyfA  East,  180. 
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kwfiilW,  nmliciously,  and  feloniously  did  set  fire  to  a  certain  outhouse  of  the 

gatntiff  situate  in  the  said  hundred,  dsc.,  and  theretiy  wilfully,  &e.,  burned 
e  same,  and  certain  mM^keeit^  works,  and  machinery  in  the  jome,  being  of 
9002.  Talne,  and  also  large  quantities  of  com,  &c.  of  2002.  value  in  the  samoy 
in  contemnt,  &c.  It  then  stated  the  several  other  necessary  proceeding,  as 
notice  to  the  inhabitants,  and  the  plaintiflfs  examination  before  a  justice  of 
the  peace,  and  that  the  ofienders  had  not  been  apprehended  or  convicted,  nor 
the  damage  paid,  &c.  In  the  second  count  the  building  was  described  as  "a 
certain  house^'*  and  in  the  third  count  as  «<  a  certain  barn.**  Plea,  not  guilty. 
At  the  trial  at  the  Summer  Assiies  at  Shrewsbury,  1802,  before  Ls  BtanCf 
J.,  the  plaintiff  obtained  a  verdict  for  2002.,  subject  to  the  opinion  of  the  Court 
on  the  following  case. 

The  buildin|:  in  question,  situate  in  the  abovementioned  hundred,  wai  a 
aofastantial  building  or  milifhouse,  wherein  was  a  corn-mill,  adjoining  to 
another  building  under  the  same  roof,  the  lower  part  of  which  was  used  as  a 
€ow*honse  and  hemp«>mtll,  and  the  upper  part  as  a  snuff-mill ;  and  adjoining 
to  that  also  under  the  same  roof  a  cottage  or  dwelling-house,  where  formerly 
one  of  the  plaintiff's  servants  employed  in  the  corn-mill  used  to  sleep,  but 
tlwre  was  no  passage  or  interior  communication  between  the  cottage  or  the 
cow-house  and  hemp-mill  into  the  corn-mill  without  going  out  of  doors.  The 
whole  was  in  the  plaintiff's  occupation,  except  the  snuff-mill.  No  part  of  the 
cottage  or  the  cow-house'  and  hemp-mill  was  injured,  except  a  small  part  of 
the  cow-house  wall.  The  com-mul  was  wilfully  set  on  fire  by  persons  un* 
known  in  the  night  between  the  8th  and  9th  of  May  1801,  and  totally  de- 
atroyed ;  the  damage  above  0002.  The  mill  was  in  die  ground  floor,  over 
which  were  two  floors,  the  upper  one  over  the  water-wheel  used  as  a  granary, 
the  roof  and  floors  of  which  were  totally  destroyed,  to  the  amount  of  above 
2002.  [There  was  a  plan  annexed,  describing  the  building  and  damage.] 
The  plaintiff  gave  immediate  notice  on  the  9th  to  several  inhabitants  of  the 
hundred,  and  on  the  11th  of  May  1801,  gave  in  his  examination  before  E.  5. 
Esq.  a  justice  of  peace  in  and  for  the  town  of  Skrewdmru  and  hundred  afore- 
said, who,  by  virtue  of  ne  intromittant  clauses  in  several  charters  granted  to 
the  said  town,  have  exclusive  jurisdiction  over  the  place  in  question,  as  fol- 
lows :  The  examination  of  Thomas  Hila  of,  6cc.  in  the  town  of  Shrewsbury^ 
taken  before  me,  one  of  his  Majesty's  justices  of  the  peace  for  the  said  town 
and  liberties,  this  Uth  of  May  1801,  who  upon  his  oath  saith,  &c.  [The 
examination,  upon  which  no  question  turned,  set  forth  the  circumstances  of 
the  fire,  and  concluded  with  saying  that  the  mill  and  stock  were  entirely  con- 
sumed, and  that  the  examinant  had  not  any  knowledge  whatsoever  of  any 
person  or  persons  who  set  the  said  mill  on  fire.]  The  original  writ  was  test- 
ed and  sued  out  on  the  27th  of  April,  42  Geo.  3,  and  none  of  the  offenden 
have  been  discovered,  It  was  objected  on  the  part  of  the  defendants,  that  no 
part  of  the  building  destroyed  or  damaged  was  such  as  entitled  the  plaintiff 
to  recover.  But  that  if  the  cow-house  and  granary  should  be  so  holuen,  jret 
the  examination  was  not  sufllcient,  as  not  being  taben  before  a  proper  ma^ 
tnte.  The  question  for  the  opinion  of  the  Court  was,  Whether,  notwith- 
standing these  objections  the  plaintiff  were  entitled  to  recover  any  damages 
for  the  injury  he  has  sustained. 

Wigley  for  the  plaintiff.  The  words  of  the  Black  Act,  9  Geo.  1.  c.  22.  s. 
1  &  7,  which  describes  the  offence  and  gives  the  remedy  against  the  hun- 
dred, are  "  house,  bam,  or  outhouse."  This  was  rather  meant  to  extend  than 
limit  the  common  law  definition  of  arson  ;  and  by  Lord  Coke,  3  Inst  67,  Lord 
Hale,  1  Hale,  667,  and  Hawkins,  1  Hawk.  P.  G.  ch.  39,  arson  at  common 
law  is  the  burning  the  house  of  another,  which  is  intended  not  only  of  inset 
houses  parcel  of  the  mansion,  but  of  outset  houses  also,  as  bam^  stable,  cow- 
bouse,  &c.  and  the  like,  parcel  of  the  mansion ;  and  it  is  not  necessary  in  the 
indictment  to  charge  it  to  be  domum  mansionalemi  as  in  burglary.    It  is  true, 
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that  the  stat.  9  Geo.  3.  c.  29.{d)  was  passed  to  make  the  barniog  of  nuUs 
cafMtal ;  consideriDg  the  ofTence  as  not  included  in  the  former  statute ;  but 
probably  that  was  intended  merely  to  reach  the  mere  machinery  of  the  mill, 
and  was  not  necessary  to  protect  the  mill  home  or  substantial  fabrick  of  the 
baiidin^.  And  in  Taylor's  case,  1  Leach,  56,  a  doubt  arose,  subsequent  to 
that  statute  whether  a  mUl  were  not  an  outkmue  within  the  stat.  9  Geo.  1, 
upon  which  the  Judges  gave  no  opinion. 

Lord  Ellbnborough,  G.  J.  Although  the  offence  of  arson  need  not  be 
laid  ia  the  indictment  to  be  committed  against  the  mansion  komie,  but  it  is  suf- 
ficient to  lay  it  to  be  against  the  house  of  another,  still  it  is  necessary  in  eri- 
dence  to  connect  the  building  burned  in  some  way  with  the  mansion  house, 
so  as  to  shew  that  it  is  parcel  thereof.  Now  here  the  mill  is  not  shewn  to  be 
connected  with-  any  dwelUng*house.  The  stat.  9  Geo.  3.  c.  29,  was  passed 
on  purpose  to  extend  to  mills,  that  is,  whether  or  not  parcel  of  any  dwelling- 
house.  But  that  act  does  not  give  any  remedy  against  the  hundred.  The 
action  therefore  can  only  be  sustained  bv  bringing  the  case  within  the  stat.  9 
Gteot  1,  the  words  of  which  are  house*  bam,  or  outhouse,  that  is,  such  house 
or  outhouse  of  which  arson  might  be  committed  at  common  law ;  now  the  pre- 
mises burned  'are  clearly  not  a  dwelling-house,  nor  a  barn,  nor  an  outhouae 
belonging  to  a  dwelling-bouse. 

LAyfRfiNCB,  J.  What  is  a  mill-kouse,  as  stated  in  the  case,  bat  a  msS ; 
which,  as  such,  is  not  included  in  the  stat.  9  Geo.  1 :  the  burning  of  which 
is  expressly  provided  for  by  the  subsequent  act,  so  far  as  respects  the  offence, 
but  it  does  not  include  the  remedy  against  the  hundred.  The  case  of  Tayhr 
only  determined  that  burning  paper  in  a  house  was  not  burning  a  house.  It 
was  unnecessary  to  consider  any  other  question. 
^  Per  Curiami  Postea  to  the  Defendants. 


Coare  v.  Giblett. 

3  East,  461.   May  3, 1803. 

[S.  C.  at  iVut  JPrnij,  4  Esp.  23L 

Th0  first  part  of  a  memorial  of  an  annnity  stating  a  bond  by  which  certain  persons  become 
'  bound  to  the  grantee,  may  be  explained  by  a  subsequent  part  setting  forth  another  bond, 
in  which  the  first  is  reeifed  as  a  jaita  and  strend  bond ;  soch  recital  not  being  inconsis- 
tent with  the  preceding  allegation,  but  only  explaining  what  was  before  left  short  in  the 
description  of  the  first  Umd. 

'  DEBT  On  bond,  dated  24th  of  December  1796,  in  the  penal  sum  of  2800/. 
The  defendant  craved  oyer  of  the  bond  (by  which  it  appeared  to  be  a  bond  by 
the  defendant  singly  to  the  plaintiff)  and  of  the  condition,  which,  reciting, 
that  whereas  W.  S.,  G.  5.,  R.  N.,  C.  C,  and  D.  S.  had  contracted  with  the 
plaintiff  to  grant  him  an  annuity  of  165^.  Us.  Id.  for  the  life  of  the  survivor 
of  them  the  said  fV.  S.,  G.  S.,  &c.  at  the  price  of  1400^.  which  was  that  day 
paid  to  their  use  :  and  whereas  by  a  bond  of  the  same  date,  the  said  W.  S., 
G.  S.  &c.  (all  but  C.  C.)  became  jointly  and  severally  bound,  and  it  was  in- 
tended that  C.  C.  should  also  have  been  bound  to  the  plaintiff  in  2800/.  condi- 
tioned to  pay  the  plaintiff  an  annuity  of  1551.  Us.  Id.  dnrinff  the  life  of  the 
survivor  of  them  (the  grantors):  and  whereas  the  said  C.  C.  had  by  accident 
been  rendered  incapable  of  executing  the  said  bond  on  that  day,  and  there- 
fore the  defendant,  at  the  request  of  the  other  grantors,  had  agreed  to  become 
a  surety  with  them  for  the  payment  of  the  annuity :  was,  that  the  bond  (on 
which  this  action  was  brought)  should  be  void  if  the  said  annuity  were  truly 

{d)  This  statQle  does  not  extend  the  remedy  given  by  the  former  statate  against  the  hnn- 
dred* 
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paid  daring  the  life  of  the  sarmor  of  the  persotis  nhove  named.  And  then- 
the  defendant  pleaded,  1st,  nan  est  factum;  and  2dly,  that  the  plaintiff  within 
twenty  days  alter  the  execation  of  the  said  bond  caused  a  memorial  of  that 
and  of  certain  other  instruments  and  assurances  for  granting  and  securing 
the  said  annuity  to  be  inroUed  in  the  Court  of  Chancery  as  follows :  *'  A  me- 
morial to  be  inrc^ed,  &c.  of  a.bmd  dated  24th  of  December  1796,  whereby 
W.  5.,  Gf.  S.y  R.  N.<,  C.  C,  and  i>.  S.  (bnt  which  bond  is  not  yet  executed 
by  the  said  C.  C)  in  consideration  of  1400/.  on  that  day  paid  to  the  said  PF. 
5.,  G.  S.,  &C.,  became  bound  unto  the  said  Wiiliam  Voate  (the  plaintiff)  in« 
the  ram  of  2800/.  conditioned  for  payment,  &c.  And  also  of  a  memorandum. 
indorsed  thereon,  wherebv,  ^.  And  ulso  of  a  warrant  of  attornev^  &c.. 
And  oboofa  bond  dated.  24ih  of  December  1796,  whereby  P.  Gibleti  (the  de- 
fendant) became  bound  unto  W.  C.  (the  plaintiff)  in  28002.,  and  whereby, 
«^  reciting  that  the  said  W.  S.,  G.  S.,  kc.  had  agreed  with  the  plaintiff  to 
grant  him  an  annuitv  of  1^^.  lli.  Id.  during  the  life  of  the  survivor  of  them 
at  the  price  of  1400/.,  and  which  snm  the  plaintiff  had  that  day  paid,  to  their 
use,  &e. :  aiso  reciting  that  by  a  bond,  meaning  the  bond  before  stated^  bear- 
ing  even  date  therewith,  the  said  W.  S.,  G.  S.,  &c.  became  jointly  and  sene" 
redlf  bounds  and  that  it  was  intended  tluit  the  said  C  C.  should  also.haye  be- 
oome  bound,  tec.  (as  before  mentioned).  Also  reciting  that  the  defendant  had 
agreed  to  beccnne  bound  at  surety,  ^&c.  (as  before  mentioned),  which  he  had 
consented  to  do,**  &c.  The  memorial  then  proceeded  to  state  the  condition  oif 
the  bond  as  before  mentioned,  and  the  other  instruments  for  securing  it.  The 
defendant  then  pleaded,  that  the  bond  in  the  memorial  first-  above  stated  was 
ai  certain  bond  dated  the  24th  of  December  1796,  and  executed  bv  th§  said  W. 
&,  6.  S.,  &c.  whereby  they  became  jointly  and  teveraUy  bound  to  the  plain* 
tiff  in  2Q60L  conditioned  for  the  payment  of  the  said  annuity,  which  said  me- 
morial was  not  a  good  and  sufficient  memorial  of  the  said  last-mentioned 
bond,  kc  according  to  the  form  of  the  statute,  by  reason  of  which  the  bond 
on  which  this  action  is  brought  is  void  in  law.  [There  were  other  objections 
pleaded  to  the  memorial,  which  were  not  insisted  upon  in  argument]  Re- 
plication to  the  second  plea,  that  the  memorial  was  a  good  and  sufficient *me- 
norial  of  the  said  bond,  according  to  the  form  of  the  statute :  to  which  there 
was  a  general  demurrer,  and  joinder. 

BeaSer  in  support  ot  the  demurrer.  It  appears  that  the  bond  of  the  24th  of 
December  1796,  was  in  truth  a,  joint  and  seoeral  bond,  and  yet  in  the  mepio- 
rial  of  that  bond  it  is  only  stated,  that  the  several  obligors,  of  whom  the  de- 
fendant was  one,  became  bound  unto  the  plaintiff,  which  must  be  taken  ta 
mean ^'otfKly  bound:  but  supposing  it  meant  ieverally  bound,  yet  the  bond 
being  joint  as  well  as  eeteral  die  memorial  would  be  bad,  according  to  Wil" 
leyr.  Cat0lAonie(a).  If  it  be  said,  that  the  defect  is  supplied  by  the  subse- 
quent part  of  the  memorial,  in  which  it  is  recited  truly  as  a  joint  and  several 
bond,  and  that  a  recital  is  the  same  as  a  precise  allegation,  according  to  the 
construction. of  the  annuitv  act  (17  Geo.  3.  c.  26,)  in  Sower  by  v.  Harris,  4 
Term  Rep.  494,  and  Hodges  v.  Money,  4  Term  Rep.  500,  and  Cousins  v. 
Thompson,  6  Term  Kep.  ^ :  it  may  be  answered,  that  such  recital,  if  to  be. 
noticed  at  all,  is  contradictory  to  the  memorial  of  the  bond  itself  set  forth,  and 
shews  such  memorial  on  the  &ce  of  it  to  be  defective ;  or  it  leaves  it  at  least 
ambiguous  how  the  obligors  may  be  sued,  which  requires  explanation  .by 
matter  dehors  the  memorial.  But  it  is  not  even  the  recital  of  the  party 
making  the  memorial,  but  a  recital  in  another  deed  memorialized,  which  may 
not  be  correct  Nor  does  it  even  appeur  to  be  a  recital  of  the  same  deed ;  for 
the  words  are,  "  also  reciting  that  by  a  bond."  [Lord  Ellenborough.  The 
memorial  goes  on,  **  meaning  the  saU  bond  before  stated  bearing  even  date 
therewith;"  which  is  a  direct  allegation  that  it  is  the  same  bond  before  set 

(a)  4a(^  1  VOL  396. 
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forth.]  Bat  tbat  allegatioii  is  at  Tariance  with  the  ftct  appearing  on  the  face 
of  the  memorial,  whidi  shews  that  it  cannot  be  the  same  without  falsifyiog 
the  memorial  itself.  At  all  events,  those  cases  only  shew  that  a  recital  of  the 
consideration  of  the  annuity  is  sufficient  within  the  statute,  which  merely  re- 
quires that  the  memorial  shall  set  fprth  the  consideration  of  granting  the  an- 
nmty,  and  may  therefore  be  well  satisfied  by  a  recital  of  such  consideration : 
but  that  is  rery  difierent  from  the  express  requisition  of  the  act,  that  a  me- 
morial of  erery  deed,  bond,  &c.  shall  be  inroUed,  &c.  And  so  it  was  consid^ 
ered  by  the  Court  of  C.  B.  in  Van  Braam  y.  baaa,  1  Bos.  &;  PnlL  461,  who 
held  that  a  memorial  no  otherwise  noticing  a  bond,  &c.  given  to  secure  an 
annuity  than  by  way  of  recital,  was  bad.  A  fortiori^  tl^refnpe,  a  prevkms 
fidse  statement  cannot  make  a  recitalmore  available^ 

Hoiroffdi  contra.  The  memorial  must  be  taken  altogether ;  and  from  the 
whole  it  appears  sufficiently  dear  that  the  obligors  in  the  bond  of  the  24th  of 
Deoemher  were  jomtly  and  severally  bound.  The  recital  in  the  second  bend 
of  the  bond  befitre  gtaUd  is  not  inconsistent  with  the  memorial  before  made  of 
th)e  same  security.  The  memorial  first  slates,  that  the  oblignrs  became  bounds 
and  then  the  subsequent  recital  shews  in  what  way  they  became  so,  .viz. 
jointly  and  aeverally.  Though  this  is  something  mor^  than  recitaJ ;  lor  the 
former  bond,  as  recited  in  the  second  bond  set  forth  in  the  memorial*,  is  ex- 
pressly alleged  to  mean  the  bond  before  stated  of  the  same  date,  which  is  no 
part  of  the  leciuil  in  the  second  bond.  It  is  enough,  however,  if  the  fact  ap- 
pear by  way  of  recital ;  and  there  can  be  no  ground  for  the  distinction  set  up 
Mftween  the  manner  of  noticing  the  deeds  and  the  consideration  in  the  me- 
morial ;  for  bedi  are  equally  required  in  the  sanoe  clause  of  the  statute :  and 
the  point  was  unnecessary  to  be  decided  in  Van  Braam  v.  Isaacs  ;  for  theie 
was  another  decisive  objection  on  which  the  Court  there  relied,  namely,  that 
all  the  witnesses  to  the  deeds  were  not  stated. 

Lord  ELLBNBoaoTTGH,  C.  J.  It  is  unnecessary  to  discuss  the  anatier  far- 
ther, the  cases  cited  being  decisive  that  a.fact  appearing  in  the  memorial  by 
way  of  recital  ^ay  be  taken  in  aid  to  make  that  certain  which  would  other- 
wise be  left  more  at  large.  Our  opinion  does  not  contravene  any  of  the 
cases  referred  to ;  for  here  all  the  deeds  are  stated,  and  nothing  is  stated  un- 
truly. It  is  first  stated  that  the  obligors  became  bound,  not  stating  how ;  it 
might  be  jointly,  or  severally,  or  both ;  but  according  to  the  cases  we  may 
suppl]^  from  a  recital  in  another  deed  set  forth  in  one  part  of  the'  memorial 
what  is  defectively  stated  or  left  short  in  the  statement  of  another  part.  This 
is  very  distinguishable  from  the  case  of  Willey  v.  C^Aonte,  wnere  k  was 
stated  that  the  obligors  became  severally  bound,  wheieas  they  weie  bound 
both  jointly  and  severally,  which  was  holden  bad ;  for  that  was  a  deception 
in  the  memorial ;  it  imported  that  the  parties  were  otdy  bound  severally  and 
not  jointly  and  severally,  as  expressio  untMs  est  exdusio  alterius ;  but  here 
the  words  are  only  became  botmd,  which  are  open  to  either  sense,  and  are  ex- 
plained by  what  follows  to  mean  jointly  and  severally  bound :  and  when  it  is 
stated,  that  the  bond  so  recited  meant  the  bond  before  stated,  &c.  it  brings  the 
case  within  the  rule  of  supplying  a  fisict  material  to  be  stated  from  what  is  only 
recited  in  the  memorial :  and  thereby  what  was  left  doubtful  by  one  part  is 
made  dear  by  another.  And  if  the  consideration  of  granting  the  annuity  mav 
be  collected  from  a  recital  in  the  deed  set  forth,  it  is  as  competent  to  us  to  col- 
lect from  a  recital  of  one  bond  in  another  that  the  first  was  a  joint  and  seveial 
bond,  which  before  was  only  described  generally  in  the  memorial. 

Gross,  J.  The  statute  requires  a  memorial  of  every  deed,  bond,  kc. ;  and 
here  the  memorial  does  state  the  bond  in  question,  but  it  does  not  state 
the  whole  of  it  at  first;  yet  it  does  not  allege  any  fact  to  mislead ;  bat  the 
description  of  it  being  in  some  degree  left  short  at  first,  we  may  look  toodier 
parts  of  the  memorial :  and  we  find  that  in  noticing  another  bond  in  the  me- 
morial it  is  stated  in  the  recital  of  such  subsequent  bond,  that  the  first  was  a 
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joint  and  seTenl  obligation.  That,  therefore,  there  being  no  appearance  of 
deceit  intended,  may  be  taken  to  supply  what  was  only  left  short  in  the  de- 
scription of  the  first  bond  before. 

Lawbbncb,  J.  Taking  the  whole  memorial  together  it  appears  that  the 
first  bond  mentioned  was  a  joint  and  several  bond.  As  it  was  first  stated  in 
the  memorial,  that  stood  uncertain  ;  it  might  have  been  joint  and  several,  or 
joint  only,  or  only  several ;  but  upon  looking  further  we  find  it  recited  in  a 
subsequent  ins.trument  as  a  joint  and  several  bond,  with  an  allegation  that  it 
is  the  same  bond  before  mentioned  ;  that  therefore  is  sufficient. 

Lb  Blano,  J.  Supposing  the  first  part  of  the  memorial  contained  a 
defective  statement  of  the  bond  (which  I  am  by  no  means  prepared  to  say, 
supposing  the  question  to  have  turned  on  that,)  yet  admittmg  it  to  be  de* 
fective,  it  is  supplied  by  the  subsequent  part.  For  the  cases  shew  that  the 
Court  will  look  at  a- recital  in  the  memorial :  and  in  a  recital  in  this  memo- 
rial the  Court  see  that  which  is  not  inconsistent  with  what  goes  before,  but 
only  that  the  bond  in  question  was  stated  less  accurately  at  first  than  in  the 
sunequent  part  where  it  is  stated  by  way  of  recital.  Upon  the  whole, 
therefore,  the  Court  see  with  suflicient  certainty  of  what  nature  die  bond 
was,  that  it  was  a  joint  and  several  bond. 

Judgment  for  the  Plaintifi'.<l) 


The  King  t^.  Tolley. 

A  eoovietion  on  the  4th  wot  of  the  itat.  5  Ann.  e.  14,  for  keeping  a  dor  and  gen  to  kill 

lin  3  montbt  after  the  ofieoee  oommitted ; 


without  being  qnalified,  niaft  be  tnade  within  2 
and  if  the  hearing  of  the  matter  be  adjonrned  over  that  time,  though  with  the  conaent  of 
the  defendant,  a  conviction  aAerwards  ia  bad. 

A  conviction,  returned  into  this  court  by  certiorari,  set  forth,  that  on  the 
8th  of  SeptembeTfASi  G.  3,  F.  B,  who  prosecuted,  dec:  came  before  &  2^ 
Esquire,  a  justice  of  the  peace,  dec.  and  informed  him  '*  that  wUUn  three 
months  now  hut  past,  viz.  on  the  7th  of  September,  42  G.  3,  at  the  parish  of 
D.  in  the  county  of  Worcester,  one  John  ToUetf  (the  defendant)  of  E.,  dee. 
in  the  raid  county,  ^rYvier,  being  a-person  not  then  having  lands,  4dc.  (nega* 
Qting  Aid  several  qualifications  for  killing  game  mentioned  in  the  statute), 
nor  then  being  game  keeper  of  amf  lord,  ej^e.  of  any  manor,  ^.  dnfy  oonstp' 
inted,  4^.  to  kill  game,  nor  then  being  truly  a  servant  of  any  lord,  ^c.  of 
emy  manor,  nor  then  being  immediatdy  employed  or  appointed  to  kUl  game 
Jbr  the  soie  use  or  immediate  benefit  of  any  lord,  ^c,  nor  then  being  in  any 
manner  qualified  to  kill  game,  or  keep  any  dog  or  engine  to  kill  game,  kc, 
did  keep  and  use  a  certain  engine  called  a  gun  and  three  setting  dogs  to  kill 
the  game,  in  the  said  parish  of  P.,  dec;,  contrary  to  the  form  of  the  statute, 
whereby  and  by  force  of  the  statute  he  has  forfeited  SU*  The  conviction 
then  set  fordi  a  summons  of  the  defendant,  and  his  appearance  on  the  11th 
of  September,  when  he  pleaded  not  guilty,  and  that  a  witness  examined  on 
the  part  of  the  informer  proved  the  offence  in  the  manner  therein  stated  to 
have  been  committed  on  the  7th  of  September,  42  G.  3.  Wherenpon  the 
defendant  being  called  upon  by  the  said  justice  for  his  defence,  he  duly' 

Koved  the  execution  of  the  follovring  deputation  by  6.  P.,  Esquire,  lord  of 
e  manor  of  E.  in  the  parish  of  D.  aforesaid,  and  the  certificate  of  the  in* 
rollment  thereof  with  the  clerk  of  the  peace,  ice.  The  deputation,  dated  in 
September,  1784,  was  then  set  forth  in  the  usual  form,  wherein  the  lord  of 
the  manor  of  E,  appointed  the  defendant  therein  described  as  of  E.  aforesaid^ 

(1)  VMa  S.^.  4  fiaat,  86,  and  Horwooi  v.  UkierkiU,  10  EmC,  143. 
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farmer^  to  be  his  gamekeeper,  with  amhoritf  daring  the  lord's  pl^asare  to 
kill  game,  &c.  upon  his  said  manor  of  £.  And  it  was  admitted  by  the  in* 
former,  that  the  gun  and  dogs  were  kept  and  used  within  the  manor..  The 
defendant  then  also  produced  a  game  certificate  with  a  three  guineas  stamp, 
but  no  certificate  of  his  appointment  of  gamekeeper,  nor  any  other  proof  of 
of  his  qualification  to  kill  game.  It  then  stilted,  that  at  the  instance  of  the 
informer,  and.UTt/A  the  consent  of  the  defendant,  the  further  hearing  of  the 
matter  ytHB  adjourned  to  a  future  day  to  be  named  by  the  justice ;  *'  and  that 
afterwards,  on  the  23d  of  December,  43  G.  3,  the  defendant  was  again  sum- 
moned to  appear  before  the  said  justice  on  the  27th  of  the  same  December,  at, 
dec.,  on  which  day  the  defendant  not  appearing,  and  proof  of  the  summons 
being  made,  &c.  the  justice  adjudged  that  the  defendant  tcithin  three  m»nihs 
next  before  the  said  information,  viz,  on  7iii  September,  42  G.  3,  at,;  &c.  be- 
ing a  person  not  having  any  lands,  Uc,  (negativing  his  qualifications)  mor 
then  hemg  gamekeep  of  any  lord,  ^e,  (as  before)  did  keep  and  uae  a  cer- 
tain engine  called  a  gun  and  three  setting  dogs  to  kill  the  game,  kc* 
And  therefore  the  said  justice,  on  this  ^tkof  December,  43  Geo.  3,  at,  dec. 
did  convict  the  defendant  of  the  offence  aforesaid,  &c.  and  adjudged  that 
the  defendant  for  his  offence  aforesaid,  had  forfeited  SI,  to  be  distributed^ 
kc.  In  witness  whereof  the  justice  set  his  hand  and  seal,  at,  &c.  the  27th 
of  Deceniber,  43  Geo.  3."  (Signed  and  sealed  by  the  convicting  magis- 
trate.) 

Peake,  for  the  defendant,  first  objected  to  the  conviction,  that  it  proceeded 
upon  the  stat,  5  Ann.  c.  14,  for  the  penalty  of  61.  for  killing  game  without 
being  duly  qualified :  whereas  it  appears  upon  the  evidence  that  he  was  duly 
appointed  a  gamekeeper  by  the  lord  of  the  manor,  as  provided  for  by  the  same, 
statute,  8.  4.    The  Court  then  called  upon 

Wood  in  sopnort  of  the  conviction.  If  the  defendant  w^re  not  legally  con- 
stituted a  gameKeeper^  then  he  cannot  protect  himself  as  such  from  the  pen- 
alty of  the  sUitute  of  Queen  Anne.  iNow  the  stat.  3  Geo.  1.  c.  11,  reciting 
the  former  law,  "  and  that  under  colour  and  pretence  of  the  authority  to  kiU 
game  for  the  use  of  the  lords,  &c.  of  manors,  it  was  become  usual  for  lords, 
^EC  of  manors  to  grant  deputations  to  the  farmers,  tenants,  and  occupiers  of 
the  lands  lying  within  their  manors  to  be  gamekeepers,  which  practice  was  a 
great  abuse  of  the  said  act,  and  tended  to  a  destruction  of  the  game ;  for  rem- 
edy thereof  enacts,  that  no  lord,  ^.  of  any  manor  shall  a]^int  any  person 
to  be  a  gamekeeper,  with  powe^r  to  kill  game,  unless  such  person  be  qualified 
by  law  so  to  do,  or  unless  such  person  l^  truly  and  properly  a  servant  to  the 
said  lord,  dsc*  or  be  immediately  employed  or  appointed  to  kill  game  for  the 
sole  use  or  immediate  benefit  of- the  said  lord,  dec.,  and  not  otherwise.  And 
that  no  lord,  die.  of  a  manor  shall  qualify  any  person,  not  being  qualified  by 
the  lams  of  this  realni  so  to  do,  to  kill  game,  d&c.  or  keep  any  greyhound,  dec. 
or  any  other  engine  to  kill  game.  And  that  any  person  not  being  qualified, 
6ee,  or  not  being  truly  and  properly  a  servant  of  any  lord,  dsc.  (as  before) 
who  under  colour  or  pretence  of  any  deputation,  6k*  by  any  lord,  dw.  of  a 
manor,  shall  kill  any  game,  dsc.  or  keep  or  use  any  greyhound,  dec.  or  any 
other  engine  to  kill  game,  being  thereof  legally  convicted,  shall  ^  for  every 
such  offence  incur  such  forfeitures,  &c.  as  are  appointod  by  the  stats.  5  Aim» 
c.  14,  and  9  Ann.  c.  25 ;  such  forfeitures  to  be  recovered  by  such  means,  dec. 
and  within  such  time,  dsc.  as  ate  prescribed  by  the  said  acts ;  any  thing  in 
the  said  acts  or  in  any  other  law,  die.  to  the  contrary  notwithstanding." 
Now  here  there  was  no  evidence  that  the  defendant  was  duly  qualified ;  and 
in  the  deputation  itself  he  is  described  bs  farmer,  and  is  one  of  the  descrip* 
tton  of  persons  particularly  pointed  out  by  the  latter  statute,  to  whom  a  dep- 
utation shall  not  he  granti»i.  And  the  production  of  the  three  guinoa  certifi** 
cate,  which  b  a  di&rent  certificate  from  what  is  required  by  ue  act  of  the 
26  Geo.  3.  c,  60,  to  be  taken  out  by  deputed  gamekeepers,  shews  that  be  waa 
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not  acting  «t  the  time  under  that  deputation,  bat  churning  to  kill  game  in  his 
own  right :  and  he  never  took  out  a  certificate  as  gamekeeper. 

The  Court  intimated  some  doubt  whether,  though  the  defendant  might  not 
be  a  legal  gamekeeper  with  newer  to  kill  game  under  the  stat.  3  Geo.  1,  vet 
whether  he  might  not  be  a  legal  gamekeeper  to  keep  a  dog  or  gun  for  that 
purpose  within  the  stat.  of  Anne.  Though  Lord  Elle7ibor<ntgh  afterwards 
noticed  the  provision  at  the  conclusion  of  the  clause  referred  to  in- the  stat.  3 
Creo.  1»  that  such  persons  should  incur  such  forfeitures  as  are  appointed  by 
the  stat.  of  Anne.  When  Grose^  J.  observed,  that  by  the  2d  section  of  the 
atat.  5  Ann.  c  14,  it  is  provided,  that  the  conviction  shall  be  made  vrithin 
three  months  after  the  onence  committed  ;  and  here  it  appears  to  have  been 
made  long  after  that  period  ;  though  the  information  is  stated  to  have  been 
made  within  that  period. 

fVoodi  (after  some  interval  which  he  prayed  to  look  into  the  act)  observed^ 
that  the  limitation  of  time  Was  confined  to  the  clause  respecting  higlers  and 
others  having  or  ofiering  to  sale,  &c.  game  in  their  <:u8tody,  who  are  liaUe 
to  be  convicted  for  every  such  offence  in  61.;  and  the  words  of  the  2d  clause 
limiting  the  time  of  prosecution  are  "  provided  that  such  conviction"  (which 
must  relate  to  a  conviction  for  the  offences  before  described)  *'  be  made  with- 
in three  months  after  such  offence  committed."  But  the  ofience  for  which 
die  defendant  is  convicted  arises  out  of  the  4th  clause  of  the  statute,  which 
has  no  limitation  of  time  for  the  conviction,  nor  any  direct  words  of  reference 
to  the  former  clause. 

•  Peofo,  contra,  said,  that  the  4th  clause  speaks  of  persons  '*  convicted  or 
mforesmdf*^  which  may. as  well  refer  to  the  manner  and  time  of  conviction 
mentiwied  in  the  antecedent  clause  as  to  any  other  matter  in  the  same  clause  : 
bat  tlurt  at  all  events  the  doubt  was  gotten  rid  of  by  the  subsequent  statute  of 
the  9  Ann.  c.  SI5,  which  recites  and  makes  perpetual  the  sott  5  Anne,  except 
aa  thereby  altered :  and  then  provides  that  no  lord,  &c.  of  a  manor  shall  ap« 
point  above  one  person  to  be  a  gamekeeper  within  any  one  manor  with  power 
to  kill  game :  and  that  the  name  of  such,  person  shall  be  entered  with  the 
clerk  of  the  peace ;  and  that  in  case  any  other  gamekeeper  whose  name  shall 
be  not  eo  entered,  who  shall  not  be  otherwise  qualified,  kc.  shall  kill  game; 
&e.  he  shall  for  every  offence  incur  such  forfeitures,  &c.  as  are.  inflicted  by 
the  said  recited  aet  upon  higlers^  &o^  "  such  forfeitures,  to  be  recovered  by 
atteh  means,  and  in  such  manner  and  form,  and  within  such  timcy  ice.  as  are 
prescribed  by  the  said  aet." 

The  Court  said,  that  this  got  rid  of  all  doubt  on  the  subject,  and  shewed 
diat  the  conviction. must  be  within  three  months  after  the  ofience  committed : 
and  here  the  magistmte  had  adjourned  over  that  time  before  he  made  hia 
conyiction.  Conviction  quashed. 


Gare  v.  Gapper,  Clerk. 
Gould  V.  The  same. 

3  East,  472.    Msy  4,  1803. 

AAer  Beoteace  in  the  eccleiiastical  court  in  m  matter  of  tithe,  where  the  question  turned  np- 
on  the  construction  of  an  act  of  parliament ;  upon  a  doubt  raised  whether  that  Court  had 
not  misconstriled  the  act,  this  Court  directed  the  plaintifi  to  declare  in  prohibition,  for  the 
more  solemn  adjudication  of  the  question  whether  supposing  the  Court  below  to  have  mis* 
construed  the  act,  a  prohibition  should  go  afler  sentence  in  a  matter  in  which,  the  Court 
below  had  original  jurisdiction,  or  whether  it  were  only  a  ground  of  appeal. 

UPON  a  rule  calling  on  Mr.  Gapper  to  shew  cause  why  a  prohibition 
^ould  not  issue  to  the  consistory  coud  of  the  archdeacon  otwMs^  to  prohibit 
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it  from  holding  plea  of  the  matters  there  depending  between  the  parties ;  the 
proceedings  appeared  to  be  these : 

Mr.  Gapper,  as  rector  of  the  parish  of  High  H«in  in  the  county  of  Smner* 
jef,  libelled  the  respective  plaintiffs  in  the  cmirt  below  for  subtraction  of 
tithes  in  the  common  form :  and  charged  that  the  plaintiff  Gare,  in  the  years 
1798,  &c.  occupied  so  many  acres  of  meadow  and  pasture  land,  lately  part  of 
the  open  waste  or  common  called  King's  Sedgmoor,  and  lately  inclosed  by 
yirtne  of  an  act  of  parliament,  situate  mthin  the  parish  of  High  Ham  afore' 
said,  and  the  tithable  parts  thereof;  in  respect  of  which  the  tithe  of  hay  and 
agistment  tithe  was  demaocfed.  To  this  the  defendant  by  his  answer  stated, 
that  by  virtae  of  two  acts  of  parliament,  the  31  Geo.  3.  c»  91,  and  37  Geo.  3. 
c.  16,  for  draining  and  dividing  the  said  moor  or  tract  of  waste  land  called 
King's  SedgmooTi  the  same  was  inclosed  and  allotted  accordingly.  That  the 
said  waste  was  anciently  part  of  the  possessions  of  the  abbey  of  Glmioabmry^ 
and  so  continued  till  the  dissolution  of  monasteries  in  the  reign  of  Hen.  8» 
and  therefore  exempt  from  tithe.  That  before  the  inclosure  King's  Sedgmoor 
was  extra-parochial,  and  the  tithes  due,  if  at  all,  to  the  crewn,  whose  rieht 
was  saved  by  the  said  inclosure  acts.  The  respondent  further  admitted,  mat 
in  the  year  1796,  he  occupied  eight  acres  of  meadow,  latdy  part  of  King's 
Sedgmoor,  from  which  he  cut  seven  tons  of  hay ;  but  denied  that  the  same 
was  previous  to  the  passing  of  the  said  acts  wlthm  the  parish  of  High  Ham  ; 
and  as  to  the  tithe  of  hay,  he  alleged  a  certain  motku  in  the  said  parish* 
In  reply,  Mr.  Gapper,  by  his  personal  answer,  admitted  that  the  lands  in 
question  were  part  of  King's  Sedgmoor,  but  denied  that  they  were  eitra-pa* 
lochial :  because  the  proprietors  of  lands  in  the  several  parishes  near  adjoin* 
ing  to  King*s  Sedgmoor  (of  which  the  parish  of  High  Ham  is  one)  did,  in 
respect  of  their  lands,  messuages,  &c.  in  such  several  parishes,  clann,  and 
had  from  time  immemorial  exercised,  certain  rights  of  common  of  pasture 
appurtenant  on  King's  Sedgmoor  ;  wherefore  it  was  part  of  the  said  several 
parishes,  though  the  boundaries  of  each  were  not  certainly  known.  And 
that  King's  Sedgmoor  is  not  mentioned  in  the  act  of  the  31  Geo.  3,  as  extra* 
parochial,  but  is  therein  stated  to  be  in  or  near,  or  adjoining  to  certain  parishes 
named,  of  which  High  Ham  is  one ;  and  that  the  commissioners  appointed 
by  the  said  act  did  by  their  award  allot  and  divide  the  said  tract  called  King^o 
Sedgmoor,  unto  and  amongst  each  of  the  several  parishes,  kc.  named,  which 
were  allowed  to  have  rights  of  common  appurtenant,  ice.  and  it  was  in  and  by 
the  said  act  directed,  that  the  allotments  should  be  made  in  proportion  to  tlie 
number  of  rights  of  common,  &c.  and  should  for  ever  thereafter  be  deemed 
and  taken  to  be  part  and  parcel  of  the  several  parishes  to  which  the  same 
respectively  should  be  assigned.  That  the  con^missioners  allotted  €86  acres, 
part  of  King's  Sedgmoor^  unto  and  for  the  parish  of  High  Ham.  And  that 
the  proprietors  of  the  several  tenements  in  tne  said  parish,  in  respect  of  the 
said  allotments,  applied  to  parliament  in  the  37  Geo.  3.  and'  obtamed  an  act 
intitled,  *'  for  dividrog,  allotting,  and  inclosing  the  open  or  commonable  lands 
and  fields  within  the  parish  pf  High  Ham,". Sec.  under  which  last  mention^ 
act  the  spot  in  question  was  allotted  to  Gare,  being  part  of  the  566  acree 
before  mentioned,  and  within  the  bounds  of  the  said  parish  of  Hirh  Ham* 
And  that  it  was  by  the  said  last-mentioned  act  further  provided,  that  tne  luids 
allotted  by  virtue  of  the  same  should  be  held  under  and  subject  to  the  same 
charges,  tenures,  customs,  rents,  services,  and  incumbrances,  as  the  sevetal 
tenements  in  respect  whereof  such  allotments  were  made,  would  have  been  sub^ 
ject  to,  or  liable  to  be  charged  with,  or  affected  by,  in  case  that  ad  had  not 
been  made.  That  the  tenements  in  respect  whereof  the  said  allotment  was 
made  to  Gare  have  always  paid  tithe  to  the  rector  of  High  Ham.  And  the 
rector  further  submitted,  that  by  virtue  of  the  stat.  2  &;  3  Ed.  6.  c.  13,  which 
enacts,  that  every  person  who  shall  have  cattle  tithable,  going,  feeding,  and 
depasturing  on  any  waste  er  common^  ground,  whereof  the  parish  is  not  eer* 
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immly  bUmn,  shall  pay  tithe  for  the  increase  of  the  cattle  so  going,  ftc.  to 
Che  parson  of  the  parish  where  the  owner  inhabits  or  dwell? :  the  rector  of 
High  Ham  was  entitle4  to  the  tithe  of  the  increase  of  the  cattle,  &c.  The 
rector  then  denied  Gore's  allegation  that  the  rector  of  High  Ham  had  nerer 
received  tithe  arising  on  King's  Sedgmoor,  and  alleged  an  instance  of  a  com* 
position  received  by  the  rector  in  1785  of  a  parishioner  in  High  Ham^  for  the 
tithe  of  a  calf  fallen  on  the  same,  and  also  that  the  occupiers  of  commonable 
tenements  in  High  Ham  have  always  paid  tithe,  or  compounded  for  the  in* 
crease  and  agistment  of  their  commonable  cattle,  whether  kept  on  their  tene- 
ments, or  on  King's  Sedgmoor.  He  then  admitted  the  modus  set  up  by  Gart 
as  for  certain  catde  and  lands,  but  denied  it  as  to  others,  and  particularly  as 
to  the  lands  slotted  to  Gore  out  of  King's  Sedgmoor.  The  proceedings  Uien 
further  set  forth  the  depositions  of  witnesses,  in  which  it  appeared  that  with- 
in living  memory  King's  Sedgmoor  was  considered  as  extra  parochial,  and 
that  certain  persons,  occupiers  in  High  Ham  long  before  the  inclosure,  had 
depastured  cattle  on  King's  Sedgmoor^  and  cut  hay  there,  without  paying  or 
having  any  demand  made  on  Uiem  for  tithe :  and  speaking  also  as  to  the 
modus  set  up.  The  definitive  sentence  was  then  set  forth,  whereby  it  was 
decreed  that  the  defendant  below,  Gare^  in  1798,  occupied  eight  acres  of 
meadow  land,  part  of  King's  Sedgmoor,  situate^  lytag,  and  being  tinihin  the 
parish  of  High  Ham,  or  3ie  tithable  places  thereof,  &c. ;  and  then  it  pro- 
ceeded to  adjudge  the  rector  IL  Is,  for  the  tithe  of  hay  cut  therefrom ;  and 
8o  much  more  for  agistment  tithe  of  other  part.  The  grounds  stated  by  Gun 
for  the  prohibition  prayed  for  were ;  that  the  trial  of  bounds  of  pariskM,  and 
of  all  prescriptions  and  customs,  was  of  common  law  cognizance  only,  and  not 
determinable  by  the  ecclesiastical  laws.  2.  That  King's  Sedgwufort  lately 
inclosed,  out  of  which  the  allotment  in  question  was  made,  was  not  before 
the  act  of  the  31  Geo,  3.  within  the  parish  of  High  Ham,  or  the  tithable 
places  thereof,  nor  within  the  bounds  of  tithable  places  of  any  parish  whatever, 
iNit  wholly  extra-parochial,  and  that  in  and  by  the  said  act  there  is  a  **  &o- 
ing  to  the  king  €md,his  heirs^  ^c.  of  all  such  rights  title,  interest,  claim,  and 
demand  whatsoever,  as  he  had  before  the  passing  of  the  said  act"  And  that 
certain  moduses  had  been  alleged  and  proved  by  him  within  the  parish  of 
High  Ham  in  liett  of  tithe ;  notwithstanding^  all  which  premises  he  had  been 
sentenced  to  pay  tithe,  dec. 

Gibbs,  Lens,  Seijt.  and  Dampier  shewed  cause  against  the  prohibition^  and 
contended  that  however  before  sentence  the  Court  would  grant  a  prohibition 
apon  a  question  of  the  boundary  of  a  parish,  or  the  construction  of  an  act  of 

Cirlkment  in  issue  in  the  ecclesiastical  court ;  yet  this  application  came  too 
te  after  sentence.  And  they  distinguished  between  this  and  cases  where 
the  ecclesiastical  court  had  no  original  jurisdiction  over  the  subject  matter, 
appearing  upon  the  face  of  the  libel,  in  which  ci|se  a  prohibition  would  go 
even  after  sentence.  But  here  it  was  clear  that  the  court  below  had  juris- 
diction of  the  original  subject  of  complaint,  namely,  the  subtraction  of  tithes; 
and  the  defendants  bdow  cannot,  by  introducing  incidental  questions  in  their 
answers,  vary  the  original  jurisdiction  of  the  court ;  and  having  submitted  at 
the  time  to  have  those  matters  tried  and  determined  there,  they  cannot  now 
object  to  the  trial  and  sentence,  when  they  find  that  the  matter  is  decided 
against  them.  And  they  referred  to  FuU  v.  Hutchins,  Govq>.  422,  Juxon  y. 
Byron,  2  Lev.  64,  Symes  v.  Stpnes,  2  Burr.  813,  Buggin  v.  Bennet,  4  Burr. 
2035,  Blacquiere  v.  Hawkins,  Dougl.  378,  Dutens  v.  Bobson,  1  H.  Blac.  100, 
and  Offley  y.  Ffhitehatt,  Bunb. '  17,  as  establishing  the  distinction  contended 
{»r  between  a  prohibition  after  sentence  pro  defectu  jurisdictionis  and  such  a 
prohibition  pro  defectu  triationis  only. 

Erskine  and  Burrough  denied  that  the  Court  would  look  only  to  the  libel 
to  see  whether  the  ecclesiastical  court  had  jurisdiction  on  the  question  de- 
cided :  for  otherwise  it  would  be  open  to  the  plaintiff  below  to  Ubel,  in  the 
Vol.  II.  30 
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fint  instance,  for  any  matter  within  the  jarisdictioD,  and  in  the  sahseqneot 
proceedings  to  introduce  any*  other  matter  of  which  the  Court  had  no  original 
jurisdiction  to  inquire.  It  is  necessary,  therefore,  to  look  at  the  whole  pro« 
ceedings  in  order  to  see  whether  the  court  below  were  competent  to  decide 
upon  the  matters  in  issue  between  the  parties.  And  here  it  appears,  that  it 
was  not  so  competent,  the  question  being  upon  the  construction  of  an  act  •of 
parliament,  whether  such  and  such  spots,  which  were  before  extra-judicial, 
were  thereby  placed  within  the  boundary  of  a  parish,  concerning  which  the 
ecclesiastical  court  can  have  no  jurisdiction  ?  And  upon  the  face  of  the 
proceedings  it  appears,  that  there  was  no  other  evidence  of  the  spots  in 
question  being  within  the  parish  of  High  Ham^  except  from  what  appears 
upon  the  face  of  the  act  of  parliament.  And  the  court  below  have  miscon- 
strued the  act  of  parliament :  for  though  the  new  inclosures  are  to  be  deemed 
parcels  of  the  pari^es  to  which  they  are  respectively  allotted,  yet  there  is  a 
saving  of  the  rights  of  the  crown  ;  and  as  the  king  is  entitled  to  the  tithes  of 
extra-parochial  places,  his  right  is  not  affected  by  the  act,  nor  could  the  eccle- 

'  siastical  court  decide  upon  it.  In  18  Vin.  Abr.  53.  tit.  Prohibition  M.  a.,  it 
is  said,  "  If  a  suit  be  in  the  spiritual  court  for  tithes,  where  the  question  is, 
Whether  the  land  be  within  a  parish  or  out  of  it,  and  within  a  forest  of  the 
king :  after  a  sentence  for  the  plaintiflf,  and  an  appeal  by  the  defendant,  a 
prohibition  shall  be  granted,  because  it  is  utterly  out  of  their  jurisdiction  to 
try  the.  hounds  of  the  parish :  and  also  this  concerns  the  king^  ij^c.  FrezewM 
▼.  Li>rd  Darcey,  Hii.  9  Car.  1.  So  in  Foster  v.  Hide,  1  Rol.  Rep.  332,  the 
spiritaal  court  were  prohibited  from  proceeding  to  try  a  question  as  to  the 
bounds  oC  a  parish.  In  Paxton  v.  Knighi,  1  Burr.  314,  315,  though  the 
ecclesiastical  court  had  original  cognizance  of  the  subject  matter,  which  was 
a  seat  in  a  church,  yet  the  title  of  the  plaintiff  below  being  founded  upon  a 
prescriptive  rights  ^ich  was  only  triable  at  common  law,  this  Court  held 
itself  bound  to  grant  a  prohibition  even  after  sentence,  and  so  it  was  done  in 
Eaton  V.  Ayliffe,  Hetl.  94.  But  even  admitting  that  the  party  applving 
would  come  too  late  after  sentence,  if  the  question  of  boundary  bad  Seen 
decided  collaterally  upon  a  mere  issue  oifact,  whether  parcel  or  no  parcel  of 
the  parish  :  yet  here  the  issue  was  brought  forward  upon  a  matter  of  law 
alleged,  namely,  on  the  construction  of  the  act  of  parliament ;  there  being  no 
other  evidence  whereon  to  found  the  sentence  of  the  ecclesiastical  court* 
Judgment  may  be  arrested  on  proceedings  in  the  common  law  courts,  though 
the  illegal  matter  appear  on  the  pleadings  subsequent  to  the  declaration  or 
plea. 

The  Court  referred  to  the  case  of  Lord  Camden  v.  Home,  4  Term  Rep. 
382,  in  error,  which  afterwards  went  up  to  the  House  of  Lords,  (2  H.  Blac. 
533.  535,)  where  this  question,  as  to  the  authority  of  the  ecclesiastical  court 
to  cojnstrpe  an  act  of  parliament,  was  much  canvassed  :  and  said  they  would 
look  into  the  cases  before  they  delivered  their  opinion.     And  on  this  day 

Lord  Ellsnbohough,  C.  J.  said  ;  The  case  on  the  Sedgmoor  act,  which 
was  before  us  the  other  day  for  a  prohibition  to  Uie  consistorial  court  of  the 
Archdeacon  of  Wells,  seems  to  involve  a  question  of  sufficiently  general 
importance  to  make  it  fit  for  us  to  direct  the  plaintiff  to  declare  in  prohibition 
for  the  more  solemn  determination  thereof.  It  involves  a  question  of  the 
construction  of  an  act  of  parliament,  under  which  certain  parts  of  the  waste 
lands  of  King^s  Sedgmoor  have  been  allotted  to  particular  parishes.  And 
"  whether  in  case  that  act  has  been  improperly  construed,  a  prohibition  after 
sentence  should  go,^*  is  a. question  upon  which  the  authorities  are  not  suf- 
ficiently settled  to  warrant  us  in  treating  it  as  a  perfectly  clear  question. 
Lord  C.  J.  Eyre  in  Home  v.  Camden,  2  H.  Blac.  535,  thoueht  it  a  point 
which  then  required  consideration.  In  Rymer  v.  Atkins,  1  H.  Blac.  187, 
Lord  Umghborough  however  lays  it  down  as  clear,  that  "  if  a  court  of 
appeals  has  misconstrued  the  act  of  parliament  by  which  its  jurisdiction  is 
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regulated,  it  would  be  a  good  ground  of  prohibition ;  on  an  ancient  and 
essential  maxim  of  the  common  law,  that  all  courts  of  special  jurisdiction 
created  by  act  of  parliament  must  be  '*  limited  in  the  exercise  of  that  juris* 
*'  diction  by  such  construction  as  the  courts  of  common  law  may  givd  to  the 
**  statutes ;  because  if  they  had  a  latitude  to  construe  at  their  discretion  the 
•*  law  by  which  they  act,  they  would  set  themselves  above  the  common  law." 
In  Lord  Camden  v.  Home,  4  Term  Rep.  396,  Mr.  Justice  BuUer  says,  **  If  it 
were  competent  to  us  to  decide  on  the  second  question,  whether  or  not  the 
Court  of  appeals  had  misconstrued  the  act  of  parliament,  I  should  desire 
farther  time  in  order  to^  look  into  the  authorities.^'  And  he  afterwards  adds, 
**  it  the  court  below  have  jurisdiction  on  the  subject,  though  they  mistake  in 
their  judgment,  it  is  no  ground  for  a  prohibition,  but  is  only  matter  of  ap- 
peal." And  if  that  mistake  be  in  the  construction  of  an  act  of  parliament, 
what  is  said  by  Lord  Vaughan  in  Hill  v.  (roodt  Yaughan  301,  respecting  the 
distinction  between  statutes  directory  to  the  ecdetiastical  Court  and  other 
statutes,  deserves  consideration.  For  these  reasons,  and  that  the  rule  may 
be  laid  down  with  more  precision  and  certainty  in  what  cases  the  Court  will 
interfere  by  prohibition  after  sentence  to  correct  the  misconstruction  of  an  act 
of  parliament,  supposing  it  to  have  been  misconstrued,  as  well  as  to  consider 
whether  it  has  been  misconstrued  at  all  in  the  present  instance,  we  think  it 
fit  to  order  the  plaintiff  to  declare  in  prohibition (1). 


Ballingalls  and  another  t;.  Archibald  Gloster. 

3£a8{,481.    May  4,1803. 

[S.  C.  at  Nin  Prim,  4  Esp.  268.] 

An  netion  liei  by  the  indonee  agrainit  the  indoraer  upon  a  bill  of  exchange  immediately  on 
the  oon-aeoeptance  of  the  drawee,  though  the  time  for  which  the  bill  waa  drawn  be  not 
eiapeed. 

THE  plaintiffs,  as  indorsees  of  a  bill  of  exchange,  declared,  that  one  John 
Gloster  on  the  26th  of  March  1802,  at  the  island  of  St.  Vincent  in  parts  be- 
yond seas,  according  to  the  custom  of  merchants,  drew  a  bill  of  exchange  for 
250Z.  of  that  date,  directed  to  one  J.  Jackson,  and  required  him  at  90  days 
sight  to  pay  the  same  to  the  order  of  the  defendant ;  that  the  defendant  af- 
terwards, and  before  payment  of  the  same,  indorsed  the  bill  to  the  plain- 
tiffs or  their  order.  That  they  afterwards,  on  the  10th  of  August,  presented 
the  bill  for  acceptance  to  /.  Jackson,  who  refused  to  accept  the  same :  and 
thereupon  the  plaintiffs  caused  it  to  be  duly  protested  for  non-acceptance  :  of 
which  premises  the  defendant  had  notice,  and  according  to  the  custom  of 
merchants  became  liable  to  pay  to  the  plaintiffs  the  sum  of  money  in  the  bill 
mentioned  when  he  should  be  requested ;  and  being  so  liable,  he  promised  to 
pay,  &c. 

The  facts  appearing  in  evidence  before  Lord  EUenborough,  0.  J.  at  Guild^ 
hall  were,  that  the  biU  in  question  was  passed  to  the  plaintiff's  agent  at  Triny 
dad  by  the  original  drawer  with  the  indorsement  of  the  defendant  upon  it, 
for  a  valuable  consideration :  that  the  bill  was  presented  and  protested  for 
non-acceptance  on  the  10th  of  August ;  after  which,  on  the  30th  of  October^ 
Uiis  action  was  commenced  before  the  bill  fell  due,  which  was  not  till  the 
11th  oi  November,  And  the  only  question  was,  Whether  upon  non-accept- 
ance of  a  bill  the  indorsee  has  a  right  immediately  to  sue  the  indorser,  as  a 
new  drawer,  without  waiting  for  the  time  when  the  bill  becomes  due  ?  it  hav- 
ing been  decided  in   Milford  v.  Mayor,  Dougl.  54,  that  such  action  lies 

(1)  The  plaintiff  afterwards  declared  in  prohibition,  to  which  there  was  a  general  demup* 
ler ;  tod  the  Court  thereupon  decided  that  the  prohibition  should  stand.    5  East,  34& 
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aflainst  the  Mriginid  drawer.  The  plaintifTs  at  the  trial  obtained  a  rerdict, 
with  leave  to  the  defendant  to  move  to  set  it  aside.  A  rale  nisi  having  been 
accordingly  obtained  for  this  purpose, 

Erskine  and  C  Warren,  who  were  to  have  shewn  cause,  were  stopped  by 
the  Court. 

Gibhs  and  Cofuf,  in  support  of  the  rule,  endeavoured  to  distinguish  this 
from  die  case  of  Milfordy.  Mayor  ;  because  of  the  privity  between  the  ori- 
ginid  drawer  and  the  person  on  whom  the  bill  is  drawn,  who  is  presumed  to 
be  his  correspondent,  having  property  of  the  drawers  in  his  hands,  or  at  least 
willing  to  give  him  credit :  for  whose  due  acceptance  therefore  the  drawer 
may  well  be  supposed  to  pledge  himself  as  an  mducement  for  a  third  person 
to  take  his  bill  mstead  of  payment :  there  if  the  condition  fail  by  the  non- 
acceptance  of  the  drawee,  the  holder  may  &irly  resort  to  the  drawer  immedi- 
ately. But  as  between  indorser  and  indorsee  there  is  no  «uch  implied  under- 
standing, the  origintd  contract  between  them  is  with  relation  to  the  time  men- 
tioned in  the  bill,  before  which  no  debt  arises. 

Lord  Ellenbobough,  C.  J.  There  in  no  distinguishing  the  case  of  an  in- 
dorser from  that  of  the  drawer,  it  having  been  long  ago  decided  that  every 
indorser  is  in  the  nature  of  a  new  drawer(a),  every  indorsement  as  a  new  bill, 
and  that  the  indorser  stands  as  to  his  indorsee  in  the  law  merchant  the  same 
as  the  drawer.  The  point  ruled  in  Milfard  v.  Mayor  was  not  then  new.  In . 
Bright  y,  Purrier{b),  where  the  same  question  occurred,  Lord  MansfiddjSaii 
that  the  law  was  clearly  so  settled.  Those  indeed  were  actions  against  the 
drawers ;  but  though  this  particular  case  of  an  action  against  the  indorser 
has  not  occurred  in  the  books,  yet  when  it  has  been^  laid  down  that  an  in- 
dorser stands  in  all  respects  in  the  same  situation  as  a  drawer,  all  th^  conse- 
quences follow  which  are  attached  to  the  situation  of  the  latter.  And  in  a 
late  case  tried. before  me  at  ChiildhaUy  it  appeared  to  be  the  universally  re- 
ceived law  i^erchant  on  the  continent,  that  an  indorser  was  liable  immediately 
on  the  non-acceptance  of  the  drawee. 

Grose,  J.  of  the  same  opinion. 

Lawrence,  J.  In  Heylin  v.  Adamson^  2  Burr.  674,  Lord  Mansfield  said, 
when  a  bill  of  exd[hange  is  endorsed  "  as  between  the  indorser  and  indorsee, 
it  is  a  new  bill  of  exchange,  and  the  indorser  stands  in  the  place  of  the 
drawer." 

Lb  Blanc,  J.  There  is  no  hardship  on  the  indorser ;  for  he  must  be  pre- 
sumed to  know  the  person  from  whom  he  receives  the  bill,  and  on  whose 
security  he  must  rely.  Rule  discharged. (1)(2) 

(a)  Vide  Smattwood  v.  Fomoii,  1  Str.  479,  Kin^u  v.  Steward,  I  Salk.  12S>,  Anon.,  Skin. 
343.  and  Maeairty  ▼.  Barrow^  as  cited  in  3  Wila.  16. 

(i)  Lomtm  Sittings  after  Trin;  1765.    Ball.  N.  P.  269. 

h)  Vide  Masom  £  al.  ▼.  FrmnkUn,  3  John^.  202.  Weldm  Sl  td.  v.  Bw^  4  Johns.  144. 
MUUr  V.  BaMey,  5  Johns.  375.  384.  Watson  d^  oZ.  v.  Loring  f  «/.  3  Mass.  Rep.  557.  Lm- 
ox  V.  Cook,  8  Mass.  Rep.  460.  SUrry  ▼.  Robinson,!  Day's  Ca.  11.  Wintkrop  v.  Pepoon ^ 
fl|.  I  Bay  461. 

(S)  [See  to  same  point,  Chitty  on  Bills,  (10th  Am.  ed.)  p.  341,  and  the  American  author- 
ities eited  in  the  notes.— W.] 
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J.  Strange,  J.  Dashwood,  G.  T.  Steward,  J,  Agnew,  and  W. 
M'George,  surviving  Partners  of  James  Walwin,  deceased, 
v.  Lee. 

3  East,  484.    May  6,  1803. 

Where  a  bond  by  .^.,  recitin|r  that  B.  intended  to  open  a  banking  account  with  C.^'D.,  aqd 
£.,  aa  hia  bantera,  waa  conditioned  for  payment  to  them  of  all  auma  from  time  to  time  ad- 
vanced to 'B.  at  the  hotdemg-koiut  ol  C,  !>.,  and  £.:  held  tiiaton  C/a  death  anch^obli^- 
tioB  ceaaad,  and  did  not  cover  futqre  advancea  made  after  another  partner  waa  taken- m  ; 
«nd  thatt  B.  who  waa  indebted  to  the  houae  at  C.'a  death  having  ailerwarda  paid  off  the 
balance  which  waa  applied  at  the  time  to  the  old  debt  incurred  in  C.*b  lifetime,  A,  waa 
wholly  discharged  from  hia  obligation. 

IN  debt  on  bond,  the  plaintiffs  declared  as  surviving  partners  of  James 
Wahoyn,  to  whom  in  his  lifetime  with  themselves  as  beinkers  and  partners, 
on  the  the  3d  of  March  1800,  the  defendant  became  bound  in  the  sum  of  999Z. 
The  defendant  craved  ojrer  of  the  bond,  which  was  a  joint  and  several  bond 
by  himself  and  one  Benjamin  Blytk  ;  and  of  the  condition  ;  which,  reciting 
^  that  Blyth  intended  forthwith  to  open  an  account  with  Widtoynt  Strange, 
and  the  other  plaintiffs,  as  his  bankers,  and  that  in  the  course  of  their  deal- 
ings and  transactions  he  might  become  indebted  to^Af m  for  money  advanced 
on  bills,  bonds,  notes,  or  other  securities,  or  upon  drafts  or  notes  drawn  or  is- 
sued by  him,  Blyth,  upon  or  made  payable  at  the  banking  hottse  of  the  said 
Walwyn,  Strange,  Sec.,  and  for  interest  and  commission,  ^.,  witnessed,  that 
if  the  defendant  and  Blyth,  and  their  or  either  of  their  executors,  ice,  should 
from  time  to  time  thereafter  on  demand  pay  to  the  said  fValtoyn,  Strange, 
dsc.  or  either  of  them,  all  and  every  sums  of  money  which  should  or  might  at 
any  time  or  times  thereafter  become  due  to  them  from  Blyth  for  money  ad- 
vanced to  him,  or  for  his  use,  upon  any  bills,  &c.  drawn  or  issued  by  hlyth 
upon  or  made  payable  at  the  banking-house  of  Walwyn,  Strange,  &c.,  or  for 
interest  on  the  money  advanced  by  £em  as  aforesaid  from  the  times  of  ad- 
▼ancing  the  same  respectively  until  re-^payment  thereof,  or  for  commission, 
&e.  or  otherwise  howsoever ;  then  the  obligation  to  be  void,  &c.  The  de- 
fendant then  pleaded,  1.  Non  est  factum.  2dly,  Performance  generally  in 
the  words  of  the  condition ;  i.  e,  payment  to  fValtoyn,  Strange,  &c.  of  all 
sums  which  became  due  to  them  from  Blyth.  ddly,  That  Walwyn,  Strange,. 
and  the  other  plaintiffs,  before  and  on  the  3d  of  March  1800,  carried  on  the 
trade  and  business  of  bankers,  as  partners  on  their  own  account  and  in  their 
own  names  only,  and  not  in  partnership  with  any  other,  and  that  they  so 
continued  to  carry  on  the  same  till  the  9th  of  October  following,  when  Wal' 
wyn  died.  That  at  the  death  of  Walwyn  there  was  not  due  from  Blyth  to 
WohoyHi  Strange,  &c.  any  money  for  money  advanced  to  him,  or  for  his 
nae,  upon  any  bills,  Sec.  drawn  or  issued  by  6lyth  upon  or  made  payable  at 
the  banking-house  of  Walwyn,  Strange,  Su.  or  for  interest,  &c.  or  commis- 
sion, &c.  or  t>therwise  howsoever. 

The  replication  joined  issue  on  the  first  plea,  and  as  to  the  second,  protest- 
ing that  Blyth  had  xiot  paid  to  Walwyn^  Strange,  dsc.  the  sums  which  from 
time  to  time  became  due  to  them,  ^.,  assigned  for  breaches,  1st,  that  after 
the  making  of  the  writing  obligatory,  and  in  the  lifetime  of  Walwyn,  and  be- 
fore this  action  commenced,  viz.  on  the  19th  of  April  1800,  and  on  divers 
other  days  between  that  and  the  19th  of  October  1800,  Waluryn,  Strange, 
and  the  other  plaintiffs,  in  the  lifetime  of  Walwyn,  advanced  to  Blyth  upon 
his  bills,  dec.  payable  at  their  banking-house,  &c.  7000Z. ;  and  that  Blyth 
waa  further  indebted  to  Walwyn,  Strange,  6lc,  in  the  lifetime  of  Walwyn,  in 
260L  for  interest  and  commission,  &c« ;  which  sums  Blyth  did  not  on  de- 
mand pay  to  Walwyn,  Strange,  &c.  in  the  lifetime  of  fralwyn,  or  since  his 
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death  to  the  plaintifTs,  although  demanded,  dsc.  2d1y,  That  aAer  the  mahinff 
of  the  writing  obligatory,  and  after  the  death  of  Walwyn,  riz.  on  the  seyeral 
days  between  the  10th  of  October  1800  and  the  3l8t  of  December  1801,  t&e 
plaintiffs,  survivors  as  aforesaid,  advanced  and  paid  to  Blyih  and  for  hia  use, 
upon  divers  bills  and  notes  issued  by  Slyth  upon  and  made  payable  at  the 
banking-house  of  the  plaintiffs  Strange,  &c.  survivors  as  aforesaid,  6000/. ; 
and  that  after  there  became  due  from  Blyih  on  the  several  days,  dsc.  between  the 
10th  of  October  1800  and  the  31st  of  December  1801,  to  the  plaintiffs  Strange, 
dec.  a  further  sum  of  2001.  for  the  interest  of  mone^  advanced  bv  them  as 
last  aforesaid,  and  for  commission  for  transacting  busmess,  &c« ;  which  sums 
Blythiid  not  on  demand  pav  to  the  said  plaintiffs.  Replication  as  to  the 
3d  plea,  that  at  the  time  of  naltoyn's  death,  there  was  due  and  owing  from 
Blyih  to  Walwyuy  Strange,  <kc.  in  the  lifetime  of  Walwyn,  6000/.  as  well 
for  money  advanced  to  Blyih  upon  certain  bills,  &c.  made  payable  at  the 
banking-house  of  Walwyn,  Strange,  &c.  as  for  interest  thereon  and  commis- 
sion, dec.     On  all  these  issues  were  taken  and  joined. 

The  cause  was  tried  at  the  Sittings  after  Michaelmas  term  before  Lord  J57- 
lenboro2igh,G.  J.,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

At  the  time  of  entering  into  the  above  bond,  the  obligees  carried  on  in  ^rt- 
nership  the  business  of  bankers  in  New-Bond-street,  under  the  firm  of  Wal» 
toyn  and  Co.  Blyih  immediately  after  the  execution  of  the  bond  opened  an 
account  with  the  obligees  at  their  banking-house,  and  drew  bills,  notes,  and 
drafts  payable  there,  which  were  regularly  accepted  and  paid,  as  well  in  the 
lifetime  of  James  Walwyn,  as  after  his  death  on  the  change  of  the  firm  after- 
mentioned,  until  Blyih's  becoming  a  bankrupt,  which  was  in  AprU  1801. 
On  the  9th  of  October  1800,  Walicyn,  one  of  the  obligees,  died,  at  which 
time  there  was  a  balance  due  from  Benjamin  Blyih  to  the  house  of  219/.  for 
bills  paid  and  monies  advanced  pursuant  to  the  condition  of  the  bond.  On 
the  ^th  of  October,  George  Feacocke,  came  into  the  partnership  in  the  room 
of  Walwyn,  deceased,  and  the  business  was  then  carried  on  under  the  firm  of 
Strange,  Dashwood,  and  Co.  On  the  same  24th  of  October,  1800,  William 
Macgeorge,  one  of  the  original  obligees  of  the  bond,  went  out  of  the  partner- 
ship ;  on  which  occasion  notice  was  advertised  in  the  Lmdan  Gazette  that 
the  partnership  between  /.  Strange,  J,  Dashwood,  G,  T,  Steward,  J.  Agnew, 
and  FT.  Macgeorge,  of  New  Bond  street,  kc.  bankers,  (carrying  on  business 
under  the  firm  of  Walwyn,  Strange,  Dashwood,  Steward,  Agnew,  and  Jtfoo- 
george,)  was,  on  the  24th  of  October  1800,  dissolved  by  mutual  consent,  so 
far  as  concerns  the  said  W.  Macgeorge,  and  that  the  busmess  firom  thence- 
forth would  be  carried  on  by  the  said  Messrs.  Strange,  Dashwood,  Steward, 
and  Agnew  ;*'  (sig-ned  amongst  others  by  /.  W,  as  administrator  to  /.  Wal* 
wyn  deceased.)  Alter  this  advertisement  the  business  was  continued  under  the 
last  mentioned  firm  of  Strange,  Dashwood,  and  Co.  until  the  bankruptcy  of 
Blyih :  and  W,  Macgeorge  quitting  the  partnership,  there  was  a  balance  due 
by  Blyth  to  the  partnership  of  217/.  I2s.  4J.  After  the  death  of  Walwyn  the 
survivors  continued  to  accept  bills,  pay  drafts,  Sk.  made  payable  at  the  house 
in  Bond-street,  in  the  same  manner  as  had  been  done  in  the  lifetime  of 
Walwyn,  and  Blyth  also  made  payments  into  the  house  at  difierent  times ; 
but  on  the  bankruptcy  of  Blyth  be  was  indebted  to  the  house  in  1580/.  on 
balance  of  accounts,  including  the  sum  of  219/.  due  at  the  death  of  Wflhoyn, 
The  bankers  always  sent  down  to  Blyih  the  bankrupt  a  monthly  statement 
of  the  account  between  them,  striking  the  balance,  which  was  carried  to  the 
next  monthly  account.  This  account  was  styled  "  Dr.  and  Cr.  with  Walwyn 
and  Co. — B.  Blyth,*^  in  Walwyn^s  lifetime.  After  his  death  it  was  styled 
"  Dr.  and  Cr.  with  Strange,  Dashwood,  and  Co."  In  the  monthly  account  to 
the  dOth  of  October  1800,  in  which  Walwyn  died,  notwithstanding  the  bal- 
ance appearing  at  the  death  of  Walwyn  of  219/.  due  to  the  house,  there 
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appean  to  be  a  balance  of  871.  I2s.  due  to  BIyth.  In  December  following, 
m  the  monthly  account  the  balance  was  in  favour  of  Blifth  271,  Default 
having  been  made  in  payment  of  BlyWs  deficiency  to  the  extent  of  the 
penalty  of  the  bond,  the  above-mentioned  action  of  debt  on  bond  was  brought 
by  the  plaintifik  as  the  surviving  partners  of  Walwyn,  against  the  defendant 
Lee.  The  jury  found  a  verdict  for  the  plaintiffs  for  999/.,  the  amount  of  the 
penalty  of  the  bond,  with  one  shilling  damages,  and  damages  for  the  breach 
of  the  condition  999/.,  or  219/.,  or  any  other  sum  according  to  the  opinion 
of  the  Court ;  subject  to  the  opinion  of  the  Court  on  the  following  points  ; 
1st,  Whether  the  plaintiffs  are  entitled  to  recover  the  sum  of  999/.  as  dam- 
ages for  the  breach  of  the  covenant,  or  219/.  only,  the  sum  due  at  the 
time  of  the  death  of  J.  Walwyn  ?  2dly,  Whether  this  last  sum  has  been 
paid  by  subsequent  payments  made  to  the  partnership  of  Strange,  Dashtoood 
and  Co.  ? 

With  respect  to  the  last  of  these  questions,  which  was  discussed  at  the  bar 
in  the  course  of  the  argument  upon  observations  thrown  out  by  some  of  the 
benchf  it  being  more  a  matter  of  account  than  of  law,  it  was  finally  resolved 
by  the  Court,  that  taking  the  rest  to  be  made  in  the  account,  so  far  as  respects 
the  defendant,  at  the  death  of  Walioyn,  it  appeared  that  all  the  money  before 
that  time  advanced  by  the  banking-house  to  Blyth  was  repaid  by  him;  for 
afier  Walwyn's  death  the  payments  made  by  Blyth  were  applied  to  the  old 
account,  so  as  to  turn  the  balance  in  favour  of  Blyth  in  the  same  month  of 
October  in  which  Walwyn  died,  and  down  to  the  December  following. 

Eipinasse  for  the  plaintifiT,  upon  the  first  general  question,  contended  that 
the  defendant  was  liable  upon  his  bond,  notwithstanding  the  change  of  part- 
ners in  the  house,  tp  which  the  security  was  originally  given,  by  the  death 
of  one  partner  and  the  introduction  of  another.  The  obligation  was  meant 
to  be  given  to  the  parties,  not  personally  or  individually,  but  as  a  house  of 
trade,  without  regard  to  the  particular  persons  who  might  from  time  to  time 
constitute  the  partnership.  This  being  the  manifest  intention  of  the  parties, 
the  Court  will  ^ive  effect  to  it  without  looking  critically  to  the  mere  words  of 
the  obligation,  in  which  the  individuals  are  merely  named  as  descriptive  of 
the  banking  house ;  and  he  cited  Co.  Lit.  s.  282 ;  Bache  v.  Proctor,  Dougl. 
382  ;  Teat^s  case,  Cro.  Eliz.  7 ;  and  particularly  Barclay  v.  Lucas{a)^  where 
a  bond  for  the  fidelity  of  a  clerk,  who  was  taken  into  the  service  of  the  obli- 
gees as  a  clerk  in  their  shop  and  counting  house,  was  holden  not  to  be  dis- 
charged by  the  obligees  taking  another  partner  into  their  house ;  and  that 
the  obligees  might  recover  from  the  surety  on  his  bond  money  received  by  the 
clerk  after  such  change  of  partners ;  such  bond  being  meant  only  as  a  secu- 
rity to  the  house  of  the  obligees. 

Moore,  contra,  was  stopped  by  the  Court. 

Lord  Ellbnbobough,  C.  J.  The  Court  will  no  doubt  construe  the  words 
of  the  obligation  according  to  the  intent  of  the  parties  to  be  collected  from 
them :  but  the  question  is,  what  the  intent  was  ?  The  defendant's  obligation 
is  to  pay  all  sums  due  to  them,  on  account  of  their  advances  to  Blyth.  Now 
who  are  '*  them**  but  the  persons  before  named,  amongst  whom  is  Jam^  fVal' 
wyn^  who  then  constituted  the  banking  house,  and  with  whom  the  defendant 
contracted  ?  The  words  will  admit  of  no  other  meaning.  And  indeed  with 
respect  to  any  intent  which  parties  entering  inta  contracts  of  this  nature  may 
be  supposed  to  have,  it  may  make  a  very  material  difference  in  the  view  of 
the  obligor,  as  to  the  persons  constituting  the  house  at  the  time  of  entering 
into  the  obligation,  and  by  whom  the  advances  are  to  be  made  to  the  party 
for  whom  he  is  surety,  f'or  a  man  may  very  well  agree  to  make  good  such 
advances,  knowing  that  one  of  the  partners,  on  whose  prudence  he  relies,  will 
not  agree  to  advance  money  improvidently.    The  characters,  therefore,  of  the 

(a)  M«  24  Geo.  3.  B.  R.  cited  in  Barker  v.  Parker^  1  Term  Rep.  391. 
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several  partners  majr  form  a  material  ingredient  in  the  judgment  of  the  oUi- 

for  upon  entering  into  such  an  engagement*  But  with  a  small  shade  of 
ifference  in  Barday  v.  Lucas^  where  some  expressions  occur  that  may  per- 
haps be  difficult  to  reconcile  with  the  other  authorities,  I  consider  this  ques- 
tion concluded  by  the  cases  of  Arlington  v.  Merrick,  2  Saund»  412,  Wright 
V.  Russell,  2  Black.  934,  and  3  Wills.  532,  and  Barker  r.  Parker  (a).  It 
may  be  observed,  however,  that  in  Barclay  v.  Lucas,  the  words  were  difiereni 
from  the  present  case  ;  the  clerk  was  to  be  taken  into  the  service  of  the  obli- 
gees as  a  clerk  in  their  shop  and  counting  house,  which  might  be  supposed  to 
mean  the  same  house,  however  the  individual  partners  might  change.  But 
without  considering  whether  that  were  the  true  construction  of  those  words» 
it  is  enough  to  say  that  there  are  no  such  words  here.  But  we  are  now  de- 
sired to  construe  an  obligation  to  be  answerable  for  money  due  to  them  (cer- 
tain partners  having  been  before  named)  to  mean  money  due  to  any  part  of 
tJietn^  a  construction  which  would  be  contrary  to  the  words  of  the  instru- 
ment :  what  is  contended  for  is,  to  make  this  a  bond  to  the  persons  then  con- 
stituting the  banking-house  and  their  successors,  which  cannot  be  admitted. 

Lawrbnge,  J.     A  bond  may  be  drawn  with  the  condition  now  insisted  od 

in  argument  by  the  plaintiff's  counsel  for  the  obligor  to  be  answerable  nol 

only  to  the  present  but  to  all  future  partners  in  the  house ;  but  that  has  nol 

been  done  here. 

Per  Curiam,  Postea  to  the  Defendant(l). 


Howes  t;.  Brushfield. 

3£airt,491.    May  e,  1803. 


Hie  KHcr  covenants  to  the  purchaaer  of  an  eitate  that  he  thall  enjoy  and  receive  the  rente, 
^to,  witbont  any  action,  &c.  or  interruption  by  the  seller,  or  thoae  oUumiDg  fh>m  him,  or 
^,  tknm^k,  or  uiih  kit  ox  tkaur  octf ,  means,  difault,  Ac.  ;  held  that  a  breach  was  weD 
aasigned  in  respect  of  certain  qaitrents  in  arrear  before  and  at  the  time  of  the  coaTeyanco, 
though  not  stated  to  have  accroed  while  the  seller  was  tenant  of  the  premises. 

IN  covenant,  the  plaintiff  declared  on  an  indenture  of  release  of  three  parts, 
made  the  14th  of  December  1799,  between  the  defendant  of*  the  first  part,  the 
plaintiff  of  the  second  part,  and  one  /.  H>  of  the  third  part,  whereby  the  de- 
fendant bargained  and  sold  and  granted  to  the  plaintiff  certain  lands,  called 
Leymimth,  in  the  parish  of  Westham  in  the  county  of  Essex,  to  hold  to  him 
and  his  heirs,  &c*,  and  the  defendant  thereby,  covenanted  with  the  plaintiff, 
that  notwithstanding  any  act,  deed,  matter,  or  thing  whatsoever  by  nim  the 
said  defendant  made,  done,  executed,  committed,  or  willingly  suffered  to  the 
contrary,  he  the  defendant,  at  the  time  of  the  date  and  execution  of  the  said 
indenture,  was  seised  of  or  well  and  sufficientlv  entitled  to  the  premises 
thereby  granted,  dec.,  of  a  good,  sure,  perfect,  absolute,  and  indefeasible  estate 
of  inheritance  in  fee  simple,  without  any  condition,  trust,  limitation,  power  of 
revocation,  or  appointment,  use  or  uses,  or  any  contingency,  or  other  act,  deed, 
matter,  restraint,  or  thing  whatsoever,  whereby  such  estate  or  interest  could, 
should,  or  might  be  altered,  changed,  charged,  revoked,  defeated,  evicted, 
made  void,  affected,  incumbered,  or  determined,  in  anywise  howsoever,  except 
as  thereinafter  excepted.  And  that  notwithstanding  any  such  act,  deed,  mat- 
ter, or  thing,  as  thereinbefore  expressed,  he  the  defendant,  at  the  date  and  ex- 
ecution of  the  said  indenture,  had  in  himself  good  right,  full  power,  and  law- 
ful and  absolute  authority  to  grant,  bargain,  sell,  convey,  and  assure  the  said 
lands,  &c.  thereby  granted,  Sec.  unto  the  plaintiff  and  his  heirs,  &c.  according 

(a)  1  Term  Rep.  267,  and  vide  Myers  ▼.  Edge,  7  Term  Rep.  254. 

(1)  Vide  Danee^'oL  v.  GirdUr  f  of.  1  New  Rep.  34.  Jtfetoo^  v.  Bruin,  18  East,  400.  B. 
C.  at  Jiisi  Pnus,  2  Campb.  422. 
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lo  the  true  intent  and  meaning^  of  the  said  indentare  of  release.'*  It  also  con* 
tained  the  usual  covenant  for  entry  and  quiet  enjoyment,  and  for  receipt  of 
the  rents,  issues,  and  profits,  &c.  without  any  action,  suit,  proceeding,  denial, 
eviction,  molestation,  or  interruption  wha^tsoever,  of,  from,  or  by  the  said  de- 
fendant or  his  heirs,  or  any  oiher  penon  whomsoever  legally  or  equitably  claims 
imff  or  to  claim  any  estate,  right,  titU^  or  inter  est  whUsoever  of^  in^  or  to  the 
said  premises,  ^c,  hy,  from,  under,  or  in  trust  for  him,  them^  or  any  of 
them^  or  by,  through,  on  with  his,  their,  or  any  of  their  acts,  means,  default, 
privity,  consent,  or  procuren^ent.  And  that  freely,  clearly,  and  absolutely 
acquitted,  exonerated,  and  discharged,  or  otherwise  by  the  defendant,  his 
heirs,  ice.  at  ail  time  thereafter  well  and  effectually  saved,  defended,  and 
kept  indemnified  of,  from,  and  against  all  other  grants,  bar^ins,  sales,  con- 
tracts, agreements,  leases,  &c.  uses,  trusts,  wills,  devises,  latails,  recogniz- 
ances, judgments,  extents,  executions,  forfeitures,  rents,  arrears  of  rent,  rents 
charge,  debts,  and  of,  from,  and  against  all  other  estates,  rights,  titles,  intereto, 
acts,  charges,  and  incun^ances  whatsoever  at  any  time  theretofore  entered 
into,  had,  made,  done,  executed,,  committed,  created,  occasioned,  or  suffered^ 
by  the  defendant,  or  an]r  other  person  whomsoever  legally  or  equitably  claim- 
ing by,  from,  under,  or  in  trust  for  him,  or  by,  or  through,  or  with  his  or  their 
acts,  means,  defaults,  privity,  consent,  or  procurement ;  except  only  certain 
quitrents  from  thenceforth  to  become  due  and  payable  to  the  lord  of  the  man- 
or, &c.  for  and  in  respect  of  the  said  lands,  ^.,  and  also  fines  and  charges 
under  the  commissioners  of  sewers,  ^.  The  declaration  then  stated  Vxe 
enity  and  seisin  of  the  plaintiff;  and  assigned  for  breach,  that  before  and  at 
the  time  of  making  the  said  indenture  certain  arrears  of  rent,  viz.  32;  13f. 
1  l-2i.  of  quitrent  for  five  years  for  certain  part  of  the  premises  named,  were 
in  arrear  to  the  lord  of  the  manor,  ice.,  and  certain  other  charges  and  in* 
cumbrances  for  suits  of  court,  and  acquittances,  ice.  amounting  altogether  to 
32.  I9s.  11  l-2£,  at  the  time  bf  making  the  said  indenture  were  due  and  in 
arrear  to  the  said  lord,  ice.  which  the  plaintiff  was  compelled  to  pay  in  order 
to  save  his  goods  from  being  destrained  upon,  and  did  pay  the  same  to  the 
said  lord,  ice.,  who  at  the  time  of  making  the  said  indenture,  and  of  such 
payment,  had  lawful  right,  ice.  and  claimed  the  same.  There  was  another 
breach  assigned  on  the  title,  which  was  abandoned.  To  this  the  defendant 
demurred  generally. 

Marryai  in  support  of  the  demurrer.  It  is  not  shewn  that  the  rent  in  ar- 
rear was  an  incumbrance  made  in  the  defendant's  own  time,  and  he  only 
covenants  against  his  own  acts.  The  covenant  is  against  any  action,  ice.  or 
molestation  *^  of,  from^  or  hy  the  said  defendant  or  his  heirs,  or  any  other 
"  person  whomsover  legally  or  equitably  claiming,  ice.  any  estate,  right,  title, 
**  or  interest  in  the  premises  by,  from,  under,  or  in  trust  for  him,  ice.,  or  3y, 
"  through,  or  with  his,  their,  or  any  of  their  acts*  means,  default,  privity^ 
•*  consent,  or  procurement,^*  ice.  Then  the  covenant  to  indemnify  against 
arrears  of  rent,  ice,  must  be  confined  by  the  following  words  to  such  as  were 
**  created,  occasioned,  or  sufered  by  the  defendant,  or  any  other  person  claim- 
**  ing  under  or  in  trust  for  him,"  ice.  [Lord  EUenborough.  He  is  to  in- 
demnify against  all  wills  and  devises,  which  must  mean  the  acts  of  other  Mr- 
sons.]  Those  may  be  the  acts  of  persons  in  trust  for  the  defendant.  The 
particularity  of  the  covenant,  which  was  evidently  intended  to  be  a  qualified 
one,  is  now  attempted  to  be  converted  into  an  unqualified  covenant  against 
any  paramount  title.  If  the  defendant,  knowing  of  an  incumbrance  which 
didf  not  arise  from  his  own  act,  concealed  it  from  the  purchaser,  an  action  of 
deceit  would  lie :  but  that  cannot  affect  this  question,  which  turns  on  a  cov- 
enant by  the  defendant  against  his  own  acts,  there  beinff  no  averment  that 
the  rent  in  arrear  accrued  while  he  held  the  estate.  [Lord  EUenborough. 
He  covenants  against  incumbrances  by  his  drfauU.  Now  if  rent  were  in  ar- 
rear before,  which  remained  so  while  he  was  tenant,  would  it  not  he  kis  do- 
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fmU  that  it  was  left  UDimid  ?]  That  could  not  be  deemed  a  defiadt  othiM, 
which  must  be  understood  of  a  perMonal  default,  unless  it  had  accrued  in  bis 
time,  and  he  were  personally  answerable  for  it,  which  he  would  not  be  after 
he  had  parted  with  the  land :  and  the  breach  is  not  alleged  in  that  manner ; 
it  is  not  said,  that  it  was  in  arrear  by  his  default. 

Lord  Ellenborouoh,  C.  J.    If  it  were  in  arrear  in  his  lifetime,  it  is  a  con« 

sequence  of  law  that  it  was  by  his  default ;  that  is,  by  hiz  defaulif  in  respect 

of  the  party  with  whom  he  covenants  to  l^ave  the  estate  unincumbered.    He 

has  left  it  with  an  incumbrance  which  he  ought  to  have  discharged. 

Per  Curiam^  Judgment  for  the  Plaintiff  on  the  first 

breach,  and  for  the  Defendant  on 

the  other. 


Good  V.  Watkins. 

3Eaft,496.    May  6, 1803. 


Under  the  irtatute  8  &  9  W.  3.  o.  11.  ■.  4,  it  ii  diecratiomuy  io  the  Jodife  befiue  whom  the 
trial  ia  bad,  to  certify  or  not,  according  aa  it  appears  to  him,  under  the  eircoinatanees 
proved,  that  the  trespaaa  was  wilfal  and  malicioaa.  And  the  jadi^e  havinf  declined  to  eer- 
tifjr  in  a  ease  when  notice  waa  given  bj  the  wile  of  the  plaintiff  to  the  defendaat  wA  to 
enter  the  lociw  tK  one  in  his  eart,  there  being  no  rood  there;  notwitbatandiqg  whioh  the 
deibndant  peraiated  in  going  on  fiir  the  porpoae  of  viewing  more  conveniently  the  tan* 
ing  in  of  some  cattle  in  aawrtion  of  a  diapnted  right  of  common  in  an  adjoining  iodoaore 
of  the  plaintiff's,  which  right  was  foond  lor  the  oeibndtnt  on  a  jastifieation  pleaded ;  the 
Court  leAised  to  interibie. 

TO  trespass  for  breaking  and  entering  the  plaintiff's  dose,  called  Htad* 
acre,  and  two  other  closes  by  name,  and  for  treading  down  the  grass  with 
carts  and  cattle,  dec.,  the  defendant,  as  to  all  the  closes  but  Headaere^  plead- 
ed  several  rights  of  common  on  which  issues  were  taken,  and  also  on  tres* 
passes  newly  assigned ;  and  as  to  the  trespass  in  Headacre  he  went  to  trial 
on  the  general  issue.  At  the  trial  before  Le  Blanc^  J.  at  the  last  summer  as- 
sizes at  Oxfordy  all  the  issues,  except  that  on  the  trespass  in  Headacre^  were 
found  for  the  defendant :  and  as  to  that  the  evidence  was,  that  on  the  22d  of 
December  1800,  the  defendant,  who  was  a  cripple,  came  in  a  cart  attended  by 
several  other  persons  to  the  spot  where  these  closes  were  situated,  and  after 
turning  in  some  sheep  which  he  had  with  him  into  the  two  other  closes  in 
which  he  claimed  the  rights  of  common,  which  were  found  for  him,  he  en- 
tered  Headacre  in  his  cart,  when,  he  was  told  by  the  plaintiff's  wife,  who 
happened  to  be  present,  (the  plaintiff  himself  being  absent,)  that  there  was  no 
road  there ;  upon  which  the  defendant  said  he  would  make  one ;  and  after 
staying  there  some  little  4ime  looking  at  his  sheep  in  the  other  closes,  went 
out  at  another  gate  than  that  through  which  he  entered.  Upon  proof  of  this 
trespass,  lo  which  there  was  no  answer,  the  plaintiff  obtained  a  verdict  with 
li. 'damages ;  and  application  was  thereupon  made  at  the  trial  to  the  learned 
Judge  to  cer^t^  under  the  stat  8  &  9  W.  3.  c.  11.  s.  4,  that  the  trespass  waa 
wilful  and  malicious,  being  after  notice  ,*  which  he  declined  to  do ;  not  think- 
ing it  a  proper  case  for  such  a  certificate,  unless  it  were  compulsory  upoQ 
him  by  the  statute :  but  said,  that  if  upon  the  received  construction  of  the 
statute,  which  was  pressed  upon  him  by  the  plaintiff's  counsel,*  he  was  holden 
bound  to  certify  after  notice,  and  had  no  discretion,  he  should  be  ready  to 
grant  it  afterwards.  In  Michadmoi  term  last,  a  rule  was  obtained,  calling  on 
Uie  plaintiff  to  shew  cause  why  '*Mr.  Justice  Le  BlanCt  should  not  certify 
on  tne  record  that  the  trespass  proved  to  have  been  committed  bv  the  defend- 
ant in  going  over  Headacre  witn  a  cart  and  horse,  after  notice  that  the  same 
was  not  a  cartway,  was  wilful  and  malicious.*' 

Milks  now  shewed  cause,  stating  that  after  the  case  of  Begnolds  v.  Ed* 
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wmriMf  6  Term.Rep«  11,  he  would  not  dispute  bat  that  if  after  notice  not  to 
come  upon  another's  ground  the  party  committed  a  wilful  trespass,  the  Judge 
was  bound  to  certify :  but  here  he  contended,  that  neither  the  notice  was 
Tegular,  nor  the  trespass  wilful  and  malicious,  in  the  sense  intended  by  the 
statute ;  for  the  notice  must  be  given  by  the  tenant  of  the  land ;  whereas  here 
it  was  given  by  his  wife,  without  any  evidence  of  her  having  acted  b3r  his 
authority ;  and  none  could  be  presumed  upon  such  an  occasion,  especially 
where  the  trespass  could  not  have  been  foreseen.  For  as  she  could  not  have 
licensed  the  defendant  without  the  privity  of  her  husband,  so  neither  could 
she  by  her  single  forbidding  make  him  a  wilful  and  malicious  trespasser. 
Then  the  trespass  in  Headacre  was  merely  accidental,  and  on  the  sudden,  in 
the  assertion  of  another  right,  in  which  it  appears  that  he  was  justified ;  and 
•tt  that  ground  also  it  was  not  a  wilful  and  malicious  trespass  within  the 
statute* 

WiUumSf  Seijt  upon  moving  for  the  rule,  and  Manl^  in  support  of  it 
BOW,  relied  upon  Swttmerton  v.  Jervtit  E.  22  Geo.  3.  C.  b.,  and  other  cases 
cited  in  Hq^noUf  ▼.  Edwardi^  6  Term  Rep.  11,  to  shew  that  if  the  trespass 
were  commilted  after  notice,  it  is  wilful,  and  the  Judge  is  bound  to  certify  by 
the  statute.  And  they  also  referred  (b  a  case  of  Rudge  v.  Bmd^  Hereford 
Spring  assizes  1791,  before  BuUer^  J.,  where  in  trespass  quare  dauntm  ffer 
gkf  it  appeared  that  the  defendant  had  asked  leave  of  the  plaintiff  to  go  over 
the  locus  lit  quOi  which  the  latter  refusing,  the  defendant  said  he  would  then 
take  leave,  and  accordingly  went  over  it:  and  on  a  verdict  for  the  plaintiff 
fi>r  M.,  the  learned  Judge  held  himself  bound  to  certify.  And  so  he  did  in 
another  case  of  Davenport  v.  Humphreys^  at  Stafford  in  1784,  upon  a  tres- 
pass proved  after  notice  to  refrain.  Now  here  there  was  notice  given  on  the 
spot  by  the  wife,  after  which  the  defendant  persisted  in  going  through  the 
dote,  and  declared  that  he  would  make  a  road  there.  And  the  wifb  must  be 
taken  to  have  acted  with  the  authority  of  her  husband^  he  having  recognized 
her  act  by  bringing  the  action. 

Lord  £ll£HBobough,  C.  J.  To  be  sure  there  iriust  be  some  evidence  that 
the  wife  had  authority  to  give  such  a  notice,  which  is  to  make  the  party  a 
wilful  and  malicious  trespasser*  It  might  perhaps  have  been  sufficient  to 
riiew  that  she  had  the  general  n^anagement  of  the  farm ;  but  the  mere  bring* 
ing  of  the  action  is  no  confirmation  of  such  an  authority ;  for  it  concludes  no 
more  than  that  the  pUintifi*  meant  to  insist  on  his  damage  for  the  common 
trespass.  Non  constat  from  thence,  that  the  plaintiff  knew  more  of  the 
transaction  than  as  to  the  fact  of  the  trespass.  If  indeed  it  had  been  neces- 
nary  Sm  the  nutintenance  of  the  action  that  the  trespass  should  have  been 
wilful  and  malicious,  the  bringing  it  might  have  afibrded  some  presumption 
that  ke  adopted  his  wife's  act  at  the  time,  and  made  it  his  own.  In  the  case 
of  Swumertan  v.  Jervis  the  notice  not  to  come  on  the  manor,  after  which  the 
trespass  insisted  on  as  wilful  and  malicious  was  committed,  was  given  by  the 
plaintiff's  gamekeeper,  who  miriit  well  be  presumed  to  have  acted  by  the  or- 
ders of  the  plaintifi,  it  being  within  the  general  scope  of  his  authority  to  warn 
peiBons  off  the  manor  who  had  no  authority  to  sport  there.  It  also  appears 
to  me,  that  the  rule  itself  is  improperly  conceiv^.  The  act  of  grantmg  a 
a  certificate  in  any  case  is  to  be  done  by  the  Judge  alone  before  whom  the 
trial  is  had :  a  rule  therefore  calling  upon  a  party  to  shew  cause  why  the 
Jnd|[e  should  not  be  compelled  to  certify  is  not  only  disrespectful  and  impro- 
per m  the  terms  of  it,  but  inefficacious  m  itself;  and  I  must  object  to  making 
any  rule  which  we  have  no  means  of  compelling  the  execution  of.  If  there 
be  any  method  of  compelling  the  Judge  to  grant  a  certificate,  it  can  only  be 
by  numdamuSf  though  1  do  not  mean  to  say  that  it  can  be  done  at  all. 

GaosB,  J.  I  well  i^member  the  case  of  Swinnerton  v.  Jertk^  in  which  I 
was  counsel ;  and  it  would  never  have  been  conceived  that  such  a  rule  as  the 
present  could  have  been  made  had  it  not  been  the  express  desire  of  Mr.  Jus- 
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tice  iVaret ,  before  whom  the  caase  was  tried,  that  the  qaeetion  whether  or 
not  he  were  bound  to  certify  a  trespass  as  wilfiii,  committed  after  notice  not 
to  come  upon  the  plaintiff's  land,  should  be  brought  before  the  Court  in  that 
shape.  But  I  do  not  think  that  it  is  compulsory  at  all  on  tbe  Jud?e  to  cer« 
tify ;  but  the  act  of  parliament  meant  to  leave  it  altogether  to  his  discretion 
to  certify  or  not«  according  as  it  appeared  to  him  on  the  trial,  that  the  tres- 
pass was  or  was  not  wilful  and  malicious. 

Lawbehcb,  J.  The  statute  meant  to  leave  it  to  the  discretion  of  the  Judffe 
who  is  to  certify  whether  or  not  the  trespass  were  wilful  arid  malicious,  if 
he,  upon  view  of  all  the  circumstances  proved,  think,  that  it  was  wilful  and 
malicioas  within  the  statute,  he  will  certify  accordingly :  but  the  legislature 
meant  to  leave  it  to  him  to  determine  whether  it  were  so  proved  or  not. 
And  if  he  do  not  think  it  a  case  proper  for  him  to  certify,  I  have  no  idea  that 
he  can  be  enforced  to  do  so  either  by  such  a  rule  as  the  present,  or  by  trnm- 
damust  or  in  any  other  manner. 

L£  Blanc,  J.  I  would  not  have  it  understood,  that  I  make  any  complaint 
of  the  party  who  applied  for  the  rule  in  this  case.  I  was  indeed  of  optnion 
at  the  trial,  that  this  was  not  a  proper  case  for  me  to  certify,  if  I  had  any  dis* 
eretion  to  exercise  upon  the  subject ;  but  I  also  said,  on  being  pressed  with 
the  authority  of  the  cases  cited*  that  if  upon  further  examination  it  should  be 
found  that  I  was  compelled  to  do  so  afler  the  notice  proved,  I  should  be  ready 
to  certify  afterwards. 

Role  discharged.(l) 


Chawner  v#  Whaley, 

3Ka8t,500.   May  6, 1803. 


Where  a  niemorial  of  an  annqtty  omitted  to  register  certain  bonds,  whereby  the  grantor 
for  whoee  life  the  annuity  was  granted  bound  himaelf  to  pay  the  mntee  a  certain  sBm 
if  he  went  abroad  in  a  military-capacity  during  three  aevenl  y^ars  following  the  gram  of 
the  annuity ;  held  that  the  annuity  was  thereby  vacated ;  and  this  Coort  toereapon  set 
aside  the  warrant  of  attorney  and  judgment  given  amongst  other  instruments  finr  securing 
the  annuity. 

A  Rule  was  obtained  calling  upon  the  plaintiff  to  shew  cause  why  the  bond 
and  warrant  of  attorney  to  confess  judgment,  given  for  securing  an  annuity, 
and  the  judgment  entered  thereon,  should  not  be  set  aside,  and  the  several 
deeds,  &^.  for  securing  the  annuity  be  delivered  up  to  be  cancelled. 

It  appeared,  that  in  1794,  the  defendant  contracted  to  grant  to  the  plaintiff 
an  annuity  of  458^.  6^.  8^.  for  the  term  of  100  years  if  the  defendant  should 
so  long  live,  to  be  secured  by  the  defendant,  and  guaranteedhy  /.  H,  and 
W.  JET.  by  certain  bonds  and  an  indenture  for  the  price  of  32067.  In  pur- 
suance of  which  agreement  the  plaintiff  paid  the  last-mentioned  sum  on  the 
30th  of  October  1794,  and  on  the  same  day  the  defendant  executed  to  Chaw- 
ner a  bond  for  10,000Z.,  conditioned  to  be  void  on  payment  of  the  annuity, 
and  two  warrants  of  attorney  for  confessing  judgment  respectively  in  this  OoUrt 
and  in  the  Court  of  Exchequer  in  Ireland  ;  and  the  two  sureties  executed 
similar  bonds  and  warrants  of  attorney.  And  for  further  assurance  the  de- 
fendant also  executed  an  indenture  of  the  same  date,  whereby  he  assigned 
to  the  plaintiff  a  certain  annuity  devised  to  him,  secured  upon  certain  lands 
in  Ireland,  and  also  certain  other  lands  there -for  a  long  term  of  years  deter- 
ihinable  on  his  (the  defendant's)  life.  A  memorial  of  all  the^e  several  instru- 
ments VTas  duly  registered  pursuant  to  the  annuity  act  17  Geo.  3.  c.  26.  But 
the  objection  arose  upon  the  entire  omission  in  the  memorial  of  three  several 
bonds  executed  by  the  defendant,  at  the  same  time  and  bearing,  even  dale 

(1)  Vide  UtM  V.  JlP/nn^,  6  Johns.  277. 
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widi  die  other  deeds,  jvirhich  bonds  were  to  the  following  purport.  By  the 
first  the  defendant  bound  himself  to  the  pkintiff  in  860Z. ;  and  the  condition 
reciting  the  agreement  for  the  annuity,  and  that  in  pursuance  and  part  per- 
formance of  the  same  on  the  part  of  the  defandant  he  had  executed  the  first 
mentioned  bond  to  the  plaintiff,  and  in  further  peiibrmance  of  the  same  he 
and  the  sureties  named  had  executed  the  other  instruments  mentioned :  and 
reciting  furdier,  that  **  whereas  upon  the  treaty  for  the  purchase  of  the  said 
annuity  it  was  agreed  that  in  case  the  defendant  should  go  abroad  in  a  milita- 
ry capacity  at  any  time  during  the  period  of  three  years  from  the  date  of 
this  bond,  that  he  the  defendant,  should  forfeit  and  pay  for  any  or  either  of 
those  years  he  should  go  abroad  as  aforesaid,  the  sum  of  130Z.  to  the  plaintifT 
aa  a  compensation  to  him  for  the  loss  he  might  susUiin  by  his  the  defendant's 

King  abroad  in  the  said  capacity,  in  as  much  as  no  office  would  insure  the 
es  of  persona  going  abroad  in  a  military  caoacity ;  and  wherein,  in  pursu- 
ance of  tne  said  agreement  on  the  part  of  the  aefendant,  and  for  securing  the 
payment  of  the  said  130Z.  in  case  he  should  go  abroad  in  any  of  the  three 
years  in  a  military  capacity,  the  defendant  had  agreed  to  enter  mto  three  sev- 
eral bonds  to  the  plaintiff  in  2601.  each,  to  be  void  respectively  on  payment  by 
him,  the  defendant,  to  the  plaintiff  (if  he  the  defendant  should  go  abroad  in 
such  capacity  as  aforesaid)  of  1302. :  it  therefore  witnessed,  that  if  the  defend- 
ant should  pay  to  the  plaintiff  130Z.  if  he  the  defendant  should  go  abroad  in 
a  nilitary  capacity  between  the  30th  of  October  1794,  and  the  30th  of  Oc- 
tobeSr  1795,  within  a  month  after,  &c.  then  the  obligation  to  be  void."  The 
other  two  bonds  were  in  the  same  form,  mutatis  mutandit^  for  the  two  suc- 
cessive years  respectively. 

Erddtie  and  marryiU  shewed  cause.  The  annuity  act  only  requires  '<  a 
memorial  of  ever3r  deed,  kc.  whereby  any  annuity  shall  be  granted."  Now 
the  bonds  in  question  were  not  made  for  the  grant  or  security  of  the  annuity, 
hut  for  a  collateral  purpose.  The  object  of  the  legislature  in  requiring  the 
memorial  was  for  the  benefit  of  the  grantor,  in  order  that  it  might  more  easily  » 
appear  what  was  the  true  consideration  for  granting  the  annuity,  and  that 
die  grantor  had  had  the  benefit  of  it.  But  these  bonds  were  given  with  an- 
other view,  namely,  to  enable  the  grantee  to  contract  with  third  persons  to 
■lore  advantage  in  a  certain  event  which  was  in  the  choice  of  the  grantor. 
[Lord  EUenborough.  Is  not  such  a  bond  as  much  a  part  of  the  consideradon 
for  gratttin|f  the  annuity,  (which  must  be  shewn  by  the  memorial)  as  a  power 
of  redemption  ?  and  such  a  power,  whether  reserved  by  the  same  instrument 
granting  the  annuity  or  any  other,  must  be  memorialized.  Here  the  grantee 
B  to  pay  a  certain  sum  in  the  first  instance  as  the  price  of  the  annuity,  and 
if  die  grantor  go  abroad  within  the  three  yean,  he  is  to  return  so  much  of  the 
consideradon  money  as  amounts  to  the  penalty  of  the  bond,  and  is  therefore 
in  efibct  to  receive  so  much  lessibr  the  grant  of  the  annuity.]  But  this  is  no 
benefit  to  the  grantor,  like  a  clause  of  redemption,  and  therefore  not  within 
the  spirit  of  the  act  It  was  merely  intended  as  a  compensadon  to  the  grantee, 
if  by  the  voluntary  act  of  the  grantor  in  going  abroad  in  a  military  capacity 
subsequent  to  the  grant  of  the  annuity  he  thereby  put  the  grantee  in  a  worse 
condition  for  insuring  his  life  than  he  was  at  the  time  the  bargain  was  made 
for  granting  the  annuity  in  consideration  of  a  certain  adequate  sum.  It  mi^t 
have  been  an  inducement  to  the  grantee  to  buy  the  annuity,  but  it  forms  no 
part  of  the  consideration  paid  for  it  in  money,  which  is  the  only  sort  of  con- 
rideration  required  by  the  act  to  be  shewn,  as  may  be  collected  from  the  3d 
section  of  the  act  At  all  events,  they  contended  that  the  rule  could  not  be 
made  absolute  to  the  full  extent  of  directing  all  the  deeds  to  be  delivered 'Up 
to  be  cancelled,  but  only  to  the  setting  aside  the  warrant  of  attorney  and 
judgment:  and  they  cited  Lord  Loughboraugh^$  opinion  in  the  Duke  of 
Bakan  v.  WUHams^  2  Ves.  jun.  154,  correcting  the  case  Ex  parte  Chaterf 
4  Term  Rep.  634. 
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Loid  EiLSHBOBoUGR,  G.  J.  The  bmids  in  qnestion  are  certainlirpfirt  of 
the  aMUfanoe  whereby  the  grant  of  thcj  annuity  may  be  evidenced.  What  is 
the  casie  in  effect  but  this?  The  giaptor,  in  consideration  of  a  certain  sanif 
agrees  to  pay  an  annuity  of  468^.  6^.  8d»  for  his  life,  if  he  do  not  go  abroad 
in  a  military  capacity  from  Ociober  1794  to  October  1797 ;  and  if  he  should 
so  go  abroad,  he  agrees  to  pay  the  grantee  ^88^.  6f.  Qd.  during  each  of  the 
three  years  he  should  be  abroad.  The  annuity  is  therefore  void,  inasmuch 
as  the  memorial  omits  to  state  the  true  annual  sum  to  be  paid  by  the  grantor 
in  that  event. 

Lb  Blaitc,  J.  observed,  that  the  defendant  could  not  have  more  of  his 
rule  granted  than  for  setting  aside  the  warrant  of  attorney  and  judgment,  over 
which  this  Court  had  an  undoubted  jurisdiction :  but  it  belonged  to  anothar 
Court  to  set  aside  the  deeds. 

Pit  Curiamf  Rule  absolute  to  thai  extent. 


The  King  v.  Barker. 

3£ut,504.    May  9,  1803. 


One  may  be  oonrieted  on  the  stat  98  Geo.  3.  c.  57,  ai  tk§  drimr  of  a  stage  eoaelu  fyr  per- 
mittiDff  and  rafiering  beyond  the  proper  number  of  persona  to  go  npoo  the  root  of  it,  al« 
thoagh  he  be  not  sUiied  to  be  a  driven  tmplautd  by  the  owner,  and  althongh  be4id  motmp* 
pear  when  Mmmeited  before  the  magistrate,  m  which  caee  the  2d  tection  of  the  act  directs 
that  the  owner  thaU  he  UabU  to  the  penalty  thereby  laidoniueh  driver, 

A  Conviction  by  a  justice  of  peace  on  the  stat  28  Oeo.  3.  c.  67.  ataled, 
**  that  on  the  4th  of  November  1802,  at  the  nirish  of  DunstMe  in  the  county 
^Bedfard^  S.  F.  of,  kc.  came  before  me  TT.  M^  one  of  his  majesty's  justices 
of  peace  for  the  said  county,  and  informed  me  that  John  Barker  of,  &c.  stage 
ccicik  driver,  on  the  2d  of  November  now  last  past,  at  D.  aforesaid  in  the  said 
county,  did  drive  a  certain  coach,  called  the  Northampton  coach,  then  going 
and  travelling  for  hire  upon  the  king's  highway,  and  did  then  and  there  per- 
mit and  suftr  more  than  six  persons,  (to  wit),  nine  persons,  al  one  and  the 
same  time  to  ride  and  go  upon  the  roof  of  such  coach  when  so  going  and 
travelling  for  hire,  cimtrary  to  the  statute  made  in  the  88th  of  Geo.  3,  mtkledt 
6k.  ;  whereupon  the  said  J*.  B.  after  being  duly  summoned  to  answer  the  said 
charge,  did  not  appear  before  me  pursuant  to  the  said  summons,  and  did  neg- 
lect and  refuse  to  make  any  defence  against  the  said  charge ;  but  the  same 
being  fully  proved  upon  the  oath  of  /.  H.  a  credible  witness,  it  manifestly 
upears  to  me  the  said  justice  that  he  the  said  /.  jB.  is  guilty  of  the  oflmdce 
enarged  upon  him  in  the  said  information :  it  is  therefore  adjudged  by  me 
the  nid  jiistice,  that  he  the  said  J.  B.  be  convicted ;  and  I  do  hereby  convict 
him  of  the  ofience  aforesaid.  And  I  do  hereby  declare  and  adjudge,  that  he 
the  said  J.  B.  hath  forfeited  the  sum  of  62.  &c.  for  the  ofience  aforesaid,  lo  be 
distributed  as  the  law  directs,  according  to  the  form  of  the  statute,  te.  Giy* 
en  under  my  hand  and  seal  the  11th  of  November  1802,"  and  signed,  kc, 

Btdne  objected  to  the  conviction ;  1st,  supposing  the  defendant  to  be  tho 
driver  of  the  coach,  yet  as  he  did  not  appear  when  summoned  befiwe  the 
nagistmte,  he  could  not  be  convicted ;  for  the  2d  section  of  the  act  directSi 
that  in  case  the  driver  cannot  be  found  or  known,  ^<  or  being  found  or  known 
"  shaH  not  attend  in  pursuance  of  any  summons,  dec.,  tktn  and  in  every  such 
*^  case  ike  owner  or  proprietor  of  such  carriage,  &c.,  shall  be  HabU  to  the 
**  penaUy  hereby  laid  on  such  driver." 

Lord  Eluenboeovoh,  G.  J.  The  act  does  not  say  that  the  owner  shall  in 
such  case  be  liable  to  the  penalty  in  lieu  of  the  driver :  and  there  is  beridea 
a  general  form  of  conviction  given  applicable  to  the  very  case  Where  the  party 
refuses  to  appear  on  summons* 


IN  THE  FOSTY-f HIED  YEAB  OF  GEORGE  IIL         247 

Eaine.  Then,  secondly,  the  defendant  was  not  such  a  driver  on  wbom 
the  legisUture  meant  to  inflict  the  penalty  ;  for  he  is  not  stated  to  be  a  driver 
tmple^  by  ike  cwner^  one  who  bad  the  control  of  the  carriage,  and  of  whom 
it  might  be  said  in  the  words  of  the  act,  that  he  permitted  and  suffered  more 
than  the  proper  number  of  persons  to  ride  on  ,the  carriage.  Whereas  fwn 
etnutai  but  that  the  defendant  was  a  person  who  held  the  reins  accidentally 
at  the  time,  or  was  driving  for  his  amusement  under  the  immediate  inspec* 
tion  of  the  proper  driver,  and  who  could  not  be  said  to  permit  or  suffer  the 
passengers  to  be  there. 

Lord  Eluhworouob,  G.  J.  There  are  no  such  words  as  *^  employed  hy 
the  owner**  annexed  to  the  description  of  driver  in  the  act.  It  is  stated  in 
the  conviction  that  this  man  did  drive  the  coach,  which  sufficiently  designates 
him  as  the  driver  within  the  words  of  the  act.  Whether  or  not  he  permkted 
and  suffered  persons  beyond  the  proper  number  to  get  up  was  matter  of  de* 
fence  for  him  before  the  magistrate.  But  I  am  not  prepared  to  say,  that 
though  he  had  the  conduct  of  the  coach  devolved  upon  him  but  for  a  time, 
jex  if  he  permitted  an  improper  number  of  persons  to  get  up  during  thai 
time,  he  would  not  be  liable  to  the  penalty. 

Per  Curiam^  Conviction  affirmed. 


The  King  v.  Terrott. 

3e«rt,506.    May  7, 1803. 

When  the  soniiiMidiog  officer  in  bsmckt  bad  distinct  sptrtments  allotted  to  bini,oii»  hi 
partienlar  for  tramactioff  the  InifineM  of  the  regiment,  and  the  others  fitted  up  for  the  ae- 


eommodation  of  hinneiT  and  hb  family,  who  reeided  there  with  him  contaimnff  among*! 

able  yard  and  mden  ; 

▼inf  a  beneficial  enjog^ 
ment  of  them  beyond  bia  neoeaaary  aocooimodation  as  an  officer  for  the  porpoae  of  pobfie 


othen  a  kilaben,  wash-boose,  and  eoaen-bonae,  tooetber  with  a  stable  yard  and  mden 
bald  thai  he  was  rateable  to  the  relief  of  the  poor  for  the  same,  haTuif  a  beneficial  enjo] 


THE  defendant  appealed  to  the  quarter  sessions  of  the  borough  of  Ports'- 
mouth  against  a  rate  made  for  the  relief  of  the  poor  o(  the  parish  of  Ports^ 
mouthy  within  the  liberties  of  the  borough,  in  the  county  of  Southampton^ 
The  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  appellant  is  a  lieutenant  colonel  in  his  majesty's  royal  regiment  of 
artillery,  and  is,  and  during  the  foUowing  periods,  was  commanding  officer 
of  the  royal  artillerv  at  Portsmouth^  viz.  from .  the  year  1795  to  ^ti^wl 
1799,  and  from  October  1800  to  the  present  time.  The  premises  in  respect 
of  which  the  appellant  is  rated  are  the  property  of  the  Grown,  and  part  of  a 
barrack  called  the  Coiewort  Garden  Barrack^  and  until  1801  it  was  appropri- 
ated to  the  use  of  the  privates  of  the  regiment ;  the  officers,  and  amocigst 
others  the  apoellant,  hating  quarters  in  an  adjoining  building  under  the  sanie 
roof.  In  1801,  the  board  of  ordnance  directed  a  qqarter  with  offices  to  be 
fitted  up  for  a  field  officer ;  in  consequence  of  which  the  prirates  were  re- 
moved to  another  building  in  ihe  same  barrack  yard,  and  the  building,  at  u 
considembla  expence  to  the  Crown,  was  altered  to  its  present  form.  The 
building  in  which  the  appellant  resides  consists  of  two  stories  with  four  looma 
i9  each  floor,  besides  attics.  The  rooms  on  the  ground  floor  are  thus  appn^ 
priated ;  one  room  as  a  store  room,  another  as  a  quarter  for  the  adjutant,  a 
third  as  an  office  for  a  commanding  officer  to  transact  the  business  of  the 
regiment^  and  the  fourth  as  the  appellant^s  kitchen.  The  whole  of  the  first 
fliK^r  and  the  attics  are  the  residence  of  the  commanding  officer  of  the  ar- 
tillery for  the  time  being,  together  with  a  kitchen,  wash-house,  and  other 
offices,  coach-house,  stable-yard,  and  small  garden  or  drying-ground.  The 
appellant  Msides  there  with  his  wife,  family,  and  aertants ;  two  of  the  bitter. 
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a  man  senrant,  who  is  one  of  the  private  soldiers  of  the  artillery,  and  his 
wife,  who  is  cook  to  the  colonel,  sleep  in  the  attic,  and  the  other  female 
servant  sleeps  in  one  of  the  rooms  on  the  first  floor.  The  rate  is  made  for 
the  whole  of  the  premises  used  hy  the  appellant.  The  outer  door  of  the 
building  opens  into  a  passage  between  the  office  and  the  room  used  as  a 
8toce«room.  There  is,  however,  no  communication  with  that  room,  or  the 
adjutant's  quarter,  by  means  of  the  door  or  passage,  nor  are  ihey  otherwise 
connected  with  the  apartments  of  the  appellant  than  beii^  under  some  of  the 
rooms ;  the  entrance  into  them  being  through  the  door  of  the  adjoining 
building,  in  which  the  other  officers  have  apartments.  The  part  used  by  the 
appellant  is  in  every  respect  separate  and  distinct  from  the  rest^  there  being 
no  communication  between  it  and  any  other  apartments,  and  the  outer  door 
abmrementioned  leading  only  to  the  appellant's  apartments,  and  being  subject 
to  his  control ;  except  that  the  storehouse  and  adjutant'aquarter  are  under 
two  of  the  rooma  of  the  colonel's  quarter ;  and  except  the  office  being  pob- 
iic  for  the  duties  of  the  service  at  such  hours  as  the  commanding  officer 
pleases.  At  the  time  of  fitting  up  the  building,  chairs,- tables,  fire  grates,  and 
the  usual  barrack  furniture  were  supplied  bv  the  crown ;  beds,  and  the  rest- 
due,  by  the  appellant.  The  appellant  is  liable  to  be  ordered  elsewhere  upon 
service  at  any  moment  at  the  pleasure  of  the  crown.  In  1799,  he  was  or- 
dered and  went  to  the  Hdder,  On  that  occasion  the  command  devolved  to 
Lieutenant  Colonel  Seward^  who,  during  his  absence,  resided  in  the  apart* 
ment  in  which  the  appellant  resided  tefore  his  departure,  and  which  he 
returned  to  on  being  again  ordered  to  PortsnunUh  to  take  the  command. 
The  question  for  the  opinion  of  the  Court  was.  Whether  the  appellant  were 
liable  to  be  rated  in  respect  of  any  part  of  the  premises  ?  If  he  Were,  the 
rates  to  stand :  if  not,  the  rates  to  be  amended  by  striking  out  his  assessment* 
Erskine^  Lens,  SerjU,  and  Gaselee,  in  suj^rt  of  the  rate,  admitted  that  the 
property  of  the  crown  was  not  rateable  in  the  occupation  of  the  servants  of 
the  crown,  occupying  it  merely  as  such  ;  but  contended,  that  it  was  rateable 
when  Occupied  by  them  beneficially  for  their  own  purposes,  and  when  they 
had  a  distinct  personal  enjoyment  of  it  beyond  what  the  necessity  of  their 
public  or  official  duties  required.  This  distmctlon  is  fulhr  established  in  the 
cases  of  Gre€nvnch{a)  and  Ckelsed{b)  hospitals,  the  officer  of  which  were 
holden  to  be  taxable  and  rateable  for  the  separate  apartments  enjoyed  by 
themselves  and  families ;  in  Rez  v.  Matthews,  Cald.  1,  where  the  appellant 
was  rated  for  the  keeper's  lodge  and  two  acres  of  land  in  Windsor  Great 
Park,  which  he  occupied  by  virtue  of  his  office  ;  and  in  other  cases  to  the 
same  efiect  there  cited:  so  in  Lord" Bute  v.  Grindall,  1  Term  Rep.  338, 
where  the  ranger  6f  a  royal  park  was  deemed  rateable  for  the  occupation  of 
inclosed  lands  within  the  park,  though  the  produce  was  partly  raised  and 
sated  at  the  king's  expence,  and  partly  used  by  him.  On  the  other  hand, 
where  the  occupation  has  been  exclusively  for  the  benefit  of  the  crown  or 
public,  there  the  property  has  been  holden  not  liable  to  be  rated ;  as  in  Lord 
Amherst  v.  Lord  Somers,  2  Term  Rep.  372,  where  stables  were  rented  by 
the  colonel  of  a  regiment  for  the  use  of  the  regiment,  by  order  of  the  crown  : 
so  in  Holford  v.  Copeland,  3  Bos.  &  Pull.  129,  where  the  Masters  in  Chan« 
eery  were  shewn  to  occupy  their  respective  apartments  in  Simthampton 
Buildings,  merely  for  the  purpose  of  transacting  public  business  relating  to 
the  suitors  of  the  court.  JBut  there  Lord  Altanley,  in  delivering  the  judg- 
ment of  the  Court,  observed  with  respect  to  the  porter  who  lodged  in  an 
apartment  there  to  take  care  of  the  rooms,  that  it  would  be  safer  that  he 
should  not  have  his  wife  and  family  with  him.  And  in  Rex  v.  Catt,6  Term 
Rep.  332,  the  schoolmaster  of  a  charity  school  was  deemed  rateable  for  the 

(a)  Cited  in  R.  y.  8t,  Luke's  HospUal,  2  Barr.  1050. 

(h)  E}fre  V.  SmaUpace^  £.  23  Geo.  2.  B.  R.  cited  ib.  and  1062, 106t  and  1  Const.  100. 
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personal  occapation  by  kimaeif  and  his  family  of  the  bouse  and  garden  be- 
longing to  the  school.  It  cannot  make  any  difierence  that  the  appellant  was 
lemoTable  at  pleasure ;  for  that  circumstance  occurred  in  several  of  the  cases 
before  mentioned(a).  Neither  is  there  any  distinction  in  this  respect  between 
ciTil  and  military  offices ;  for  in  Rex  v.  Hurdu,  3  Term  Rep.  497,  the  mas- 
ler  gunner  at  Seafartk  who  occupied  the  battery-house  there,  which  he  held 
with  his  office  at  the  pleasure  of  the  crown,  was  deemed  rateable,  though 
one  of  the  rooms  of  the  house  was  appropriated  to  and  occupied  by  the  under 
gunner,  the  appellant  occupying  the  rest  as  his  dwelling-house.  Now  here 
Um  apartments  occupied  by  Lieut.  Col.  Terrott  were  distinct  from  the  res^  of 
the  barracks,  and  were  expressly  calculated  for  the  accommodation'  of  a  iam- 
ily,  with  all  convenient  offices  and  outlets  for  their  private  use«  such  as  coach 
hoase,  dryin^*yard,  garden,  much  beyond  what  was  necessary  for  his  resi- 
dence as  an  individual  officer  placed  there  for  military  service  only.  This 
was  such  a  residence  as  was  calculated  to  bring  additional  burthens  on*tfae 
parish  by  settling  servants  and  apprentices  there. 

C.  Warren  and  Ryder,  contra,  said  that  the  only  case  which  pressed  at  all 
upon  the  present  was  R.  v.  Hurdu ;  but  that  was  decided  solely  upon  the 
ground  that  the  Sessions  had  precluded  aov  question  by  finding  that  Wood^ 
the  master  gunner,  was  the  occujner  of  the  battery-house :  and  Lord  Satyont 
in  delivering  his  opinion,  expressly  said  that  nldien  could  not  be  said  to  be 
the  oecupmrs  of  their  barracks  in  the  legal  signification  of  the  word ;  thev 
being  no  more  than  mere  servants.  There  is  a  main  distinction  between  mil* 
itary  and  civil  officers  in  this  respect.  The  acceptance  of  their  offices  bjr 
the  latter  is  voluntary,  and  their  residence  in  houses  appropriated  for  their 
service  is  necessarily  beneficial,  and  like  an  increase  of  emolument.  But  a 
military  officer  has  no  option  to  refuse  a  command  of  this  sort,  but  is  compel* 
lable  to  reside  wherever  he  is  appointed  by  the  crown,  and  removable  again 
at  pleasure*  It  wouU  be  a  great  nardship  and  inconvenience  if  such  an  one 
were  liable  to  be  rated  at  every  place  where  he  might  happen  to  be  quartered 
in  the  course  of  the  year.  It  is  very  difficult  in  these  cases  to  distinguish 
between  what  is  personal  and  what  is  military  accommodation.  .  It  cannot  be 
contended  that  the  defendant  would  be  rateable  for  necessary  accommodation  * 
for  himself  in  the  barracks ;  for  then,  by  the  same  rule,  every  common  soldier 
would  be  liable  to  be  rated  for  his  lodging  and  the  use  of  the  mess-room.  It 
is  more  convenient  and  reasonable  that  the  Ime  of  distinction  should  be  drawn 
upon  the  necessity  of  the  residence,  a  fact  which  is  easily  ascertainable* 
[Lord  EUemhoremgh.  That  distinction  will  hardly  hold  ;  for  an  ecclesiastic 
cannot  resign  his  benefice  without  the  consent  of  tne  ordinary  :  and  he  is  as 
much  bound  to  residence  as  this  party.]  But  an  officer  is  more  in  the  nature 
of  a  servant,  and  his  residence  in  the  barracks  is  not  given  him  for  his  per- 
sonal accommodation,  but  for  the  necessary  discharge  of  his  military  duty. 
[Lord  EUenhoremgk  observed,  that  a  eoach'hmue  could  not  be  considered  as 
a  building  intended  for  public  military  purposes.]  That  and  the  other  build* 
ings  were  added  by  the  order  of  Government,  whose  property  they  are :  they 
were  not  built  by  the  defendant  upon  his  own  account.  The  occupation  of 
these,  which  are  provided  for  him  by  the  crown,  does  not  shew  any  ability  in 
the  officer  to  pay  the  rate,  which  is  the  ground  of  rating  in  other  cases*  Then 
if  an  occupation  merely  as  an  officer  would  not  make  the  defendant  liable  to 
the  rate,  the'  circumsUnce  of  his  being  married  and  havinff  his  wife  reside 
with  him  in  die  same  apartments  he  would  oUierwise  have  bad,  cannot  alter 
the  character  in  which  he  resides.  The  question  must  turn  on  the  residence 
being  in  barracks,  qua  barracks,  and  not  on  the  commodiousness  of  it.  To 
make  a  person  rateable  as  occupier,  he  must  occupy  in  his  own  right,  and  not 
as  a  servant  of  another,  and  he  must  have  some  interest,  such  as  tenant  at  will 

(•)  And  vide  i{.  v..M«ailsy,  1  EaU,  681 
Vol.  II.  32 
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at  least,  in  the  premises :  bat  Lord  Coke  defines  a  tenancy  at  will  to  be  a 
tenancy  determinable  at  the  will  of  either  party ;  but  this  officer  had  no  option 
to  determine  his  occupation.  In  Rex  t.  Fidd,  6  Term  Sep.  567,  one  who 
was  employed  by  the  PhUanihrojnc  Society  to  superintend  the  children  at 
annual  wages  was  holden  not  rateable  for  her  apartments  which  she  occupied 
in  the  house.  [Lord  JSilenborough.  She  was  a  mere  senrant,  and  had  no 
right  to  bring  her  family  to  reside  there^  Here  the  ofiicer  has  no  control 
over  .the  house  except  for  the  purpose  of  his  residence  there ;  he  could  not 
have  let  the  apartments,  or  put  any  other  persons  than  his  own  iaroiiv  there. 

Cur.  mdv.  vult. 
Lord  Slunbobouoh,  G.  J.  now  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  is,  Whether  the  appellant  Lieut,  Col.  TerroU  is  to 
be  considered  as  an  occupier  of  the  premises  for  which  he  has  been  rated  I 
[Here  his  lordship  stated  from  the  case  the  situation  of  the  premises*  and  the 
matiner  in  which  they  were  occupied  by  Colonel  Terroit  and  his  family.] 
These  apanments  and  premises  appear  to  have  been  put  into  their  present 
form  at  a  considerable  ezpence  by  Government,  in^e  year  I8OI9  for  the  oc- 
eommodaiioH  of  the  commanding  ofiicer  of  artillery  at  PorismoiUh  barracks, 
and  the  appellant  has  ever  since  resided  therein.  Of  the  eight  rooms,  be- 
sides attics,  one  room  is  a  i^ore  room,  another  a  quarter  far  the  adjttUmit  and 
a  third  an  ofllce  for  the  commanding  ojker  to  transact  the  hmnaen  of  the 
regiment:  the  rest  of  the  rooms  and  offices  are  all  devoted  to  the  pereemei 
flcse  and  accommodation  of  the  commanding  qficer.  If  the  permanency  and 
duration  of  the  occupation  and  the  quantity  of  interest  which  the  occupier  has 
in  the  subject  of  such  occupation  were  not,  as  laid  down  by  Bulier^  J.  in 
Lord  Bute  v.  Grindallt  1  Term  Rep.  343,  generally  immaterial,  it  would 
still  form  no  Question  in  the  present  instance,  as  the  apellant  has  had  a  long, 
and  has  a  still  continuing  occupation  (supposing  him  to  be  in  law  an  occupier 
at  all)  of  the  subject  for  whica  he  is  now  rated,  that  is,  from  1801  to  the 
present  time.  And  the  legislature  contemplated  the  situation  and  ability,  at 
the  time,  of  the  party  subjected  to  this  rate,  which  was  by  the  12th  section  of 
the  Stat.  4^  Eliz.  directed  to  be  a  weekly  sum ;  such  sum  imposed  tberefora, 
«f  course,  with  a  reference  to  actual  ability  at  the  weekly  or  other  short 
periods  at  which  the  rate  is  made,  and  pot  as  to  what  it  might  be  at  any  sub* 
sequent  period.  The  principle  to  be  collected  from  all  the  cases  on  the  sob- 
ject,  ts,  that  if  the  party  rated  have  the  use  of  the  building  or  other  subject  of 
the  rate  as  a  mere  servant  of  the  crown,  or  of  any  public  body,  or  in  any  other 
respect  for  the  mere  exercise  of  public  duty  therein,  and  have  no  beneficial 
^Kxupatioa  of  or  em<rfument  resulting  from  it  in  any  personal  and  private  re- 
spect,  then  he  is  not  rateable.  The  property  of  the  crown  jit  the  hen^ficud 
occupation  of  a  tuiject,  whether  he  be  a  citil  officer  of  the  crown,  as  in  Lord 
Buk*i  case,  <who  was  ranger  of  the  New  Park  near  RickmondJi  and  in  the 
case  of  the  comptroller  of  Chdsea  Hospital,  Evre  v.  SmaUpage,  2  Burr.  1059, 
or  as  a  military  officer,  as  in  Hurdis^s  case,  he  is  in  each  case  equally  rate- 
aUe.  For  in  Uiese  cases  each  of  the  persons  rated  had  a  degree  of  personal 
benefit  and  accommodation  from  the  property  enjoyed  bv  him  uUra  tne  mere 

Xublic  use  of  the  thing ;  and  which  excess  of  personal  benefit  and  accoramo- 
Btion  ultra  the  public  use  may  be  considered  as  so  much  of  salary  and 
emolument  annexed  to  the  office,  and  enjoyed  in  respect  of  it  by  the  ofiker 
for  the  time  being.  But  if  the  use  of  or  residence  upon  the  property  be  either 
as  the  servant  of  the  crown  and  for  public  purposes  only,  as  in  Lord  Somers^s 
case,  or  as  a  mere  public  officer  or  servant,  or  of  any  other  description,  such 
as  the  superintendant  of  the  Philanthropic  Society,  Rex  v.  Fidd^  5  Term 
Rep.  587,  the  trustees  of  a  meeting-house,  the  servants  at  St.  Lnk^s,  the 
Masters  in  Chancery  in  respect  of  their'public  offices :  in  all  such  cases,  the 
parties  having  the  immediate  use  of  the  property  merely  for  such  purposes, 
are  not  rateable ;  because  the  occupation  is  throughout  tluit  of  the  public,  and 
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•f  which  pabltc  ooenpatlon  the  individuals  are  only  the  menns  aYid  instru- 
ments. It  is  isaid,  that  if  the  commanding  officer  tie  rated  for  the  degree  of 
iwivate  aceonifflodation  he  enjoys  in  a  building  of  this  description,  why  not 
the  soldiers  in  their  barracks  for  the  accommodation  they  enjoy  there  ?  I  am 
not  aware  that  private  soldiers  have  any  accommodations  in  barracks  beyond 
what  are  reouired  for  the  mere  ordinary  uses  and  purposes  of  animal  nature, 
I  mean  for  sleeping,  and  eating,  and  the  like  :  but  if  their  barracks  should 
supply  even  them  with  any  accommodation  of  a  beneficial  and  valuable  and 
not  strictly  of  a  necessary  nature,  the  analogy  between  the  two  cases  would 
rather  afford  perhaps  a  ground  for  including  them,  under  such  circumstances, 
in  the  rate,  than  for  excTudingan  occupier  of  the  present  description  from  it 
The  reason  of  the  thing,  and  the  sound  and  established  construction  of  the 
statute  subjects  every  person  who  has  the  beneficial  use  of  any  local  visible 
property  in  a  parish  to  this  species  of  public  contribution.  The  parish  is  lia- 
ble to  lie  burthened  with  settlements  of  them  and  of  their  children :  a  part  of 
the  property  antecedently  contributing  to  the  poor-rate  is  by  being  thus  built 
upon  and  appropriated  to  such  public  purposes  efiectually  withdrawn  from  its 
liability  to  contribute,  unless  the  nature  and  quali^  of  the  occupation  thereof 
restores  and  throws  it  back  again,  either  in  the  whole.  Or  in  part,  within  the 
scope  and  reach  of  this  species  of  parochial  contribution.  And  the  imme- 
diate oecupant  has  in  fact  nothing  to  complain  of;  for  I  believe  it  never  haa 
occurred  in  experience  that  the  quantum  of  the  mere  rate  upon  an  occupier  of 
this  kind  has  exceeded  in  amount  the  benefit  and  advantage  derived  to  him 
from  his  occupation.  Whether  the  commanding  officer  could  with^w  him- 
self from  the  rate,  by  contracting  his  occupation  in  some  proportionable  de* 
gree  within  the  same  narrow  limits  of  merely  necessary  enjoyment  vrith  the 
soldier  in  his  barracks,  will  be  a  question  to  be  decided  when  it  shall  occur* 
It  is  enough  for  us  to  say  at  present,  that  upon  the  principles  laid  down  and 
acted  upon  in  the  cases  already  referred  to,  the  commanding  officer  in  ques- 
tion has  such  a  beneficial  occupation  of  these  apartments  and  other  conven- 
iences as  to  render  him  rateable  for  the  same,  and  that  this  rate  of  course 
shooM  stand,  and  the  rule  for  amending  the  same  be  discharged. 


Camfield  v.  Gilbert. 

[S.  C.  at  Nisi  Prim,  4  Esp.  221.] 

3  East,  516.    May  10, 1803. 

Where  one  seiflsd  in  fee  of  real  estate  by  her  will  fint  made  a  diapeeition  of  her  real  estate 
to  two  penona  for  life,  resenriog  a  rent-charge  out  of  the  aame,  payable  fiiat  to  her  uncle 
lor  life,  and  then  to  her  heir  at  law /or  Ufe ;  which,  **  together  with  the  repaira  daring  the 
tenn,.8hoald  be  eonaidered  as  hiaraii  wt  the  aaid  farm ;"  and  afterwards  she  proceeds  to 


\  a  dispositioB  of  her  oersonal  property,  and  then  bcHqneaths  and  dem»ef  «*  all  the  rest, 
residue,  anid  remainder  or  her  tftcu  wheresocTcr  and  whatsocTer,  and  of  what  nature, 
kind,  or  quality  soever  {nupi  tier  wearing  apparel  and  plate)  to  certain  nephews  and 
oieoea,  to  be  equally  divided  between  them  by  her  tobtaOon;"  held  that  the  rerenion  in 
fee  in  tbe  real  esUle  did  not  pass  by  the  miduary  cUuse.  but  descended  to  the  heir  at  law, 
atthougli  lie  had  a  rent-charge  devised  to  him  for  his  life  oat  of  the  same  esUte  in  the 
hands  of  the  tenanta  fer  life. 

THIS  Kas  an  action  for  money  had  and  received,  which  came  on  to  be 
tried  on  the  general  issue  before  Lord  EUenbaraugh  at  the  Sittings  after  Mi^ 
tkadmmi  term  last,  When  a  verdict  was  found  for  plaintiff  for  50/.,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

EUxdbHk  ArnM  of  SpOdhunt  in  Kent^  being  seised  in  fee  of  the  tene- 
ments after  mentioned  to  be  dievised,  by  her  will,  dated  20th  of  Augnst  1794, 
and  duly  executed,  and  attested,  gave  as  follows :  *'  I  give  and  bequeath  all 
^  that  freehold  messuage,  tenement,  and  farm  of  mine  I  now  hold  in  my  pos- 
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*'  session,  together  with  the  field  I  bonght,  to  mj  cousins  John  and  Sarak 
**  Luck  daring  Uie  term  of  their  natural  lives,  subject  to  a  rent-charge  of  1(M« 
**  per  ann.,  first  to  my  uncle  John  VaUance  for  the  term  of  his  natural  life, 
**  and  from  and  after  his  decease  to  ipy  brother  Jokm  Gilbert  for  the  term  of 
**  his  natural  life,  which  sum  of  10/.  per  annum,  together  with  the  repairs 
"  during  the  term  aforesaid,  shall  be  considered  as  hii  rent  for  the  said  &rm. 
'  ^  I  give  to  the  said  John  Luck  mv  two  best  beds  with  all  the  furniture,  the 
^  eight  day  clock,  and  the  easy  chair.  I  also  give  to  Elizabeth  Boorman  of« 
*'  &c.  the  sum  of  lOZ.  I  also  give  to  my  nephew  John  Gilbert  61.  I  will 
"  that  all  my  iust  debts  and  funeral  expences  he  paid  by  my  executors  hereio- 
*'  after  named.  I  also  will,  bequeath,  jind  devise  all  the  rest^  residue^  and 
*^  remainder  of  my  effects^  wheresoever  and  whattoever^  and  of  what  nature, 
*^  ittW,  or  quality  soever^  (save  and  except  mv  wearing  apparel  and  plate, 
'<  which  I  will  to  my  neices  Sarahs  Anne^  ana  Mary  Gilbert j)  to  my  three 
*'  nephews  'JoAit,  WiUiam^  and  Isaac  GUbert^  and  their  three  sisters  Sarah, 
"  Anme,  and Jtfary,  to  be  equally  divided  amongst  them  by  my  execatonre" 
The  testatrix  afterwards  died  without  altering  or  revoking  her  will,  leaving 
J6kn  Gilbert  her  only  brother  and  heir  at  law  ner  surviving ;  which  will  Was 
duly  proved  by  her  executors  therein  named.  The  said  Sarah  Luck  and 
John  VaUance  are  both  since  deceased.  The  said  John  Gilbert^  as  heir  at 
law,  claims  the  reversion  in  fee,  expectant  on  the  decease  of  said  John  Luck, 
in  the  freehold  estate  of  the  said  testatrix,  as  also  of  the  said  annuity  ot  IQl* 
per  ann«  during  the  life  of  the  said  John  Luck  ;  and  v^ich  reversion  and 
rent-charge  he,  on  the  10th  of  AprU  last,  contracted  to  sell  and  convey  Co  the 
plaintifTfor  420/. }  whereupon  60Z.  was  paid  to  the  defendant  in  part  of  such 
purchase-money,  and  the  remainder  was  to  have  been  paid  on  or  befmne  the 
24th  day  of  June  last :  but  the  plaintiff  being  advised,  that  the  title  of  the 
defendant  to  such  reversion  in  fee  was  defective,  or  at  least  very  doubtful, 
refused  to  complete  the  purchase,  and  demanded  a  return  of  his  said  deposit 
and  the  expences  by  him  sustained  prior  to  the  24th  cmT  Jimc,  which  not  be- 
ing returned,  this  action  was  brought  to  recover  the  same.  And  the  questioa 
for  the  opinion  of  the  Court  was.  Whether  the  reversion  in  fee  after  the  estate 
for  life  to  John  and  Sarah  Lnck  passed  to  the  nephews  and  nieces  under 
the  will,  or  descended  to  the  defendant  as  the  heir  at  law  to  Elizabeth  Ar- 
noldf 

Wigley,  for  the  plaintifi*,  contended  that  the  fee  passed  b^  the  residuary 
clause  to  the  three  nephews  and  three  nieces  of  the  testatnx.  It  is  clear, 
that  she  did  not  mean  that  her  heir  at  law  should  take  an  inheritance  in  the 
estate,  for  she  gives  it  in  the  first  instance  to  her  two  cousins  for  their  lives, 
subject  to  a  rent-charge  of  10/.  a  year,  payable  first  to  her  uncle,  and  after 
his  death  to  her  brother,  her  heir  at  law.ybr  his  life  only.  Then  the  words 
of  the  residuary  clause  are  very  strong  to  show  the  intent  of  the  testatrix  to 
pass  the  fee ;  for  she  uses  the  word  devise  there,  (which  is  peculiarly  appli- 
cable to  real  estate,)  having  before  only  said  that  she  gate  and  bequeathed, 
when  parting  with  personalty  or  life  interests  only.  It  is  true,  she  only 
gives  the  residue,  &c.  of  her  effects  ;  but  that  word  is  sufiicient  in  itself  to 
carry  land,  if  such  intent  be  manifest ;  and  here  it  appears  to  be  used  in  the 
most  ample  sense  by  the  accompanying  words,  •*  wheresoever  and  whaisoev- 
**  er,  and  of  what  nature,  kind^  or  ^udity  soever,*^  In  Hogan  v.  Jackson, 
Cowp.  299,  a  devise  of  the  ''  remainder  and  residue  of  all  his  (the  testator's) 
<*  effects,  both  real  and  personal,"  was  holden  to  carn[  the  fee.  [Lord  JE/2«n- 
borough.  There  was  the  word  real.  Grose,  J.  There  were,  besides,  the 
introductory  words  as  to  my  worldly  substance.]  Lord  Mamsjield,  however, 
said  in  the  course  of  the  alignment,  that  he  considered  the  word  effects  as 
equivalent  to  worldly  substance  ;  and  the  same  ai^ument  was  afterwards  in- 
sisted  upon  in  the  House  of  Lords,  (7  Bro.  P.  C.  491),  where  the  judgment 
of  B,  R,  was  unanimously  affirmed ;  and  it  appears  that  there  were  chattels 
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nal  to  have  satisfied  the  word  real  if  the  vforieffeeis  had  not  had  a  laq^er 
iDteqiTetadon  than  is  now  contended  for.  So  in  Doe  d.  CkUcott  v.  Whiie^  1 
East,  33»  the  testator,  after  devising  the  residue  of  his  goods  and  lands  to  his 
wife'  for  life,  gave  her  power  to  give  what  she  thought  proper  of  her  said 
efecU  to  her  sisters  :  and  held  that  the  widow  had  power  thereby  to  devise 
as  well  (he  real  as  the  personal  estate  of  her  deceased  husband  which  she 
took  under  his^  will.  Ijiough  the  division  is  to  be  made  by  the  execviorv,  it 
does  not  follow  that  nothing  was  intended  to  pass  but  what  they  would  take 
at  exeaUors  ;  for  it  is  not  necessary  that  the  mere  hand  whicii  is  to  make 
the  division  should  take  any  estate;  as  in  JDoe  d.  Burkiti  v.  Chapman,  1  H. 
Blac.  223  ;  unless  as  in  Doe  d.  Spearing  v.  Buckner,  6  Term  Rep.  610,  the 
executors  as  such  were  to  have  the  management  of  the  fund  to  accumulate 
in  their  hands,  which  made  it  necessary  for  them  to  take  an  interest. 

E9pi9tai$e  for  the  defendant,  the  heir  at  law,  insisted  that  nothing  passep 
by  the  residuary  clause  but  personal  effects.  The  general  meaning  of  the 
word  effects  is  confined  to  personalty,  unless  other  words  be  added  to  shew 
that  it  was  used  in  a  larger  sense.  But  here  the  accompanying  provisions 
of  the  will  shew  that  it  was  used  in  ita  usual  limited  sense ;  for  the  immedi- 
ately preceding  beauest  is  of  personal  property,  and  the  exception  out  of  the 
lesidue  bequeathea  is  of  the  same  description:  and  the  division  of  such 
leaidue  is  to  be  made  by  executors^  which  must  be  of  the  property  after  it 
was  turned  into  money,  and  no  power  is  given  to  them  to  sell  the  real  esute. 
But  further^  it  is  apparent  that  the  testatrix  nnust  have  meant  that  her  heir  at 
law  should  take  the  fee,  for  the  10^.  a  year  rent-charge  was  to  be  paid  to  him 
daring  the  lives  of  the  cousins  '^as  his  rent  for  the  said  farm,"  after  the  death 
of  the  uncle  :  and  though  the  uncle  was  to  take  the  rent-charge  first,  there 
art  no  such  words  annexed  to  the  devise  to  him.  [Lord  EUenborough 
observed,  that  the  only  difficulty  which  occurred  against  the  defendant's 
inlernretation  was,  that  this  rent  was  given  to  him  for  life  out  of  an  estate, 
whicn,  if  he  took  the  ultimate  remainder  as  heir  at  law,  might  be  in  him  at 
the  time  that  the  relit-charge  was  made  payable  to  him.  That  therefore  the 
defendant  could  only  take,  if  at  all,  by  the  omission  of  the  testatrix  to  dispose 
of  the  fee,  and  not  by  the  operative  words  of  the  wiU.  But  he  intimated 
that  there  waa  no  occasion  for  the  defendant's  counsel  to  observe  upon  the 
casea  cited,  which  were  all  distinguishable  enough  from  this.] 

Wigle^f  in  reply  to  the  argument  drawn  from  the  devise  of  the  rent-charge 
to  be  paid  to  the  defendant  as  **  his  rent  for  the  farm,"  answered,  that  if  it 
had  been  meant  in  the  sense  contended  for,  it  would  have  been  left  to  him 
for  th£  lines  of  the  tenants  of  the  farm,  and  not  for  his  the  defendant's  life: 
bat  leaving  it  as  she  did  shewed  plainly  that  the  testatrix  did  ndt  mean  tlmt 
he  should  take  the  fee. 

Lord  ELL£NBbR0U6B,  C.  J.  The  only  question  is.  What  was  the  intention 
of  the  testatrix  on^  the  face  of  the  will  ?  If  she  have  expressed  no  intention 
to  give  the  fee  to  any  other,  her  heir  necessarily  takes  it  by  operation  of  law. 
The  question  then  is,  Whether  the  residuary  clause  include  the  residue  of 
her  real  as  well  as  of  her  personal  estate  not  before  disposed  of?  The 
principal  sttess  is  laid  upon  the  word  effects.  But  that  word  stands  alone, 
and  nothing  is  added  to  alter  its  usual  signification,  as  in  Hogan  v.  Jackson, 
where  the  word  real  was  used  together  with  it.  But  in  its  natural  significa- 
tioQ  it  means  personal  efiects.  The  only  other  word  relied  on  as  carrying 
the  real  estate  is  demse,  which  though  technically  considered  is  more  appli* 
cable  to  real  than  personal  property,  it  might  yet  be  easily  mistaken  for 
bequeath  by  an  uninformed  testatrix.  Then  what  precedes,  what  follows, 
and  what  is  excepted  out  of  the  residuary  clause,  all  relate  to  personalty. 
The  words  **  of  what  nature,  kind,  or  quality  soever,"  may  indeed  be  said  to 
import  realty  as  well  as  personalty.  But  considering  the  different  articles 
of  personal  property  before  enumerated,  it  is  plain  that  she  meant  merely  to 
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express  in  general  words  the  whole  remainder  of  her  personal  property", 
instead  of  mentioning  each  article  specifically  as  she  had  hefore  done.  The 
only  difficulty  which  occurred  in  the  course  of  the  argument  was  upon  that 
part  of  the  will  whereby  she  gives  an  annuity  of  10^.  to  her  heir  at  law  for 
Lis  life,  after  the  death  of  her  uncle,  out  of  this  estate,  which,  **  together  with 
the  repairs  during  the  term  aforesaid,"  she  says  "  shall  be  considered  as  hi$ 
rent  for  the  said  farm."  But  the  whole  doubt  arises  from  the  use  of  the 
word  Air  rent  instead  of  their  rent.  If  it  had  stood  their  rent,  the  whole 
sentence  would  have  been  clear  and  intelligible ;  that  is,  it  would  have  been 
considered  as  the  rent  of  her  cousins  John  and  Sarah  Luck,  to  whom  she 
had  before  given  the  estate  for  the  term  of  their  lives.  Bat  however  this 
may  be  in  cases  of  this  sort  where  there  is  an  omission  in  the  first  instance 
of  words  sufficient  to  carry  the  inheritance,  and  there  are  no  words  in  the 
residuary  clause  large  enough  to  convey  the  realty,  the  rule  applies,  that  the 
heir  at  law  shall  not  be  disinherited  out  by  express  words  or  necessary 
implication,  neither  of  which  occur  in  the  present  case. 

Grose,  J.     The  question  is,  Whether  the  rerersion  of  the  real  estate  shall 

fo  to  the  heir  at  law,  or  pass  by  the  residuary  clause  ?  The  rule  is,  that  the 
eir  shall  only  be  disinherited  by  plain  words  or  necessary  implication. 
Then  are  there  any  such  here  ?  It  is  clear  that  there  is  no  devise  of  this 
reversion  to  any  person  in  the  first  part  of  the  will.  I  should  have  wished 
to  have  seen  the  original  will :  for  I  do  not  think  it  improbable  bat  that  the 
testatrix  may  have  first  disposed  of  her  real  estate  in  one  paragraph,  and 
then  commenced  a  new  paragraph  disposing  of  her  personal  propieity  in 
which  is  included  the  residuary  clause.  But  be  that  as  it  may,  she  first 
devises  her  real  property,  and  then  takes  up  the  disposition  of  her  personal 

Sroperty ;  and  after  enumerating  several  specific  articles  of  the  latter  she 
evises  all  the  rest,  residue,  &c.  of  her  effects^  6cc.  (with  an  exception  intro* 
daced  into  the  same  sentence  of  her  wearing  apparel  and  plate)  to  her 
nephews  and  nieces,  to  be  equally  divided  amongst  them  by  her  executors. 
This  disposition  is  very  strong  to  shew  that  she  did  not  mean  to  include  the 
leaidue  of  her  real  estate  in  the  word  «/0c<i,  because  she  had  before  disposed 
of  her  real  estate  in  the  first  part  of  the  will,  and  the  residue  of  her  efecis 
must  mean  her  personal  efifects,  of  which  she  was  then  disposing.  By  ^ecU 
is  commonly  meant  personal  property ;  though  I  do  not  mean  to  say  that  it 
may  not  be  applied  to  real  property,  as  in  Hogan  t.  Jackson^  where  the 
words  *'  real  and  personal  efilects"  being  used,  shewed  such  an  intent.  But 
here  all  the  accompanying  prorisions  relate  only  to  personalty ;  and  the  rule 
applies  nosciiur  a  sociis  ;  for  out  of  these  effects  she  excepts  wearing  apparel 
and  plate.  Then  again,  the  efi*ects  are  to  be  divided  amongst  the  nepnews 
and  nieces  ^  her  executors :  that  shews  she  meant  such  property  as  they 
would  be  entitled  to  take  as  executors.  What  I  rely  on  therefore  is,  that  in 
the  first  part  of  the  will  the  testatrix  disposed  of  her  real  property,  in  the  next 
of  her  personal  property :  and  from  the  residue  of  her  ^eets,  the  disposition 
of  which  immediately  ^llows,  she  excepts  certain  parts  of  her  personal  prop- 
erty, leaving  the  rest  to  be  divided  by  her  executors.  The  devise  of  the  lOl, 
a  year  rent-charge  to  her  heir  at  law  for  his  life,  payable  out  of  this  estate,  is 
indeed  a  strong  circumstance  to  shew  that  she  did  not  mean  him  to  take  the 
fee ;  bat  eyen  unexplained,  it  is  no  express  disherison  of  him,  nor  does  it 
oprate  as  such  by  necessary  implication :  and  with  the  explanation  of  it 
alluded  to  by  my  Lord,  the  whole  would  stand  well  together. 

LawIibncb,  J.  The  word  effects  may  be  taken  to  mean  real  estate,  if,  from 
other  expressions  coupled  with  it,  it  appear  that  such  was  the  intention  of  the 
testator.  But  the  expressions  in  wills  are  so  various,  that  one  case  cannot  in 
general  be  made  to  govern  another  where  different  words  are  nsed,  because 
the  meaning  of  one  man  to  be  collected  from  one  set  of  words  affords  no  rule 
for  discovering  the  meaning  of  another  man  who  has  used  diflferent  words. 
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The  word  legacy  has  been  holden  to  pass  real  estate,  where  from  other  words 
in  the  will  such  appeared  to  be  the  intention  of  the  devisor.  But  here  noth* 
ing  appears  from  the  words  of  the  residuary  clause  to  shew  that  the  word 
effects  was  intended  to  carry  the  real  estate.  In  general,  the  word  effects  is 
used  to  denote  personalty,  and  wheresoever  means  in  whatsoever  place  they 
were  to  be  found  :  the  other  words  *'  whatsoever,  and  of  what  nature^  kind  or 
quality  soever^**  do  not  carry  the  description  beyond  the  notion  of  personsi 
estate,  which  may  well  enough  be  described  in  that  manner  by  amplification ; 
they  do  not  shew  that  the  testatrix  must  have  meant  to  include  real  estate. 
Then  the  only  other  clause  relied  on  is  that  in  which  the  rent-charge  of  10/.- 
a  year  out  of  this  estate  is  given  to  the  heir  at  law  for  his  life,  of  which  an 
explanation  has  been  given  which  will  render  it  sensible  and  intelligible.  The 
claim  of  the  heir  at  law  to  take  arises  from  the  omission  of  the  testatrix  to  de- 
vise the  reversion  away.  Then  the  distribution  of  the  residue  is  to  be 
made  by  the  executors;  but  that  must  be  understood  of  that  which  the  law 
vests  in  them  as  such,  namely,  the  personal  and  not  the  real  estate. 

Lb  Blanc,  J.  The  question  arises  on  the  word  effects^  as  used'  in  the  re* 
siduar^  clause,  from  whence  we  are  to  collect  what  was  the  intention  of  the 
testatrix.  Effects  standing  alone  must  certainly  be  taken  to  mean  personal- 
ty ;  but  it  may  be  extended  beyond  that,  and  include  real  estate  by  other 
words  used  -  shewing  such  an  intent.  But  no  other  words  are  used  in  this 
will  which  carry  it  beyond  its  natural  signification.  In  the  first  part  of  the 
will  she  disposes  of  her  real  estate.  And  in  the  clause  which  has  been  allu- 
ded to  in  that  part  I  think  she  must  have  meant  the  word  their  instead  of  Aii 
Tent.  For  she  gives  the  estate  to  two  persons  for  their  lives,  subject  to  a  rent 
charge  of  102.  a  year,  which  rent«charge  she  first  gives  to  her  uncle  for  life» 
and  then  to  her  brother.  This  therefore  was  to  be  paid  by  those  who  were 
in  possession  of  the  estate  during  the  lives  of  the  uncle  and  brother.  But 
there  she  stops  in  the  disposition  of  her  real  property,  and  we  are  left  in  the 
dark  as  to  how  she  intended  to  dispose  of  the  estate  afterwards.  She  then 
takes  up  the  disposition  of  her  personal  property,  and  after  several  specific  be^ 
quests  of  it  she  gives  the  residue  of  her  effects  in  the  manner  stated.  Takng 
effects  in  the  natural  meaning  of  the  word,  all  the  words  in  the  will  couplea 
with  it  will  apply  to  it  in  that  sense.     Then  she  excepts  oat  of  these  eTOCts 

J  articular  species  of  petsomil  property ;  and  then  she  gives  the  residue  to  be 
ivided  by  her  executors.  All  these  expressions  therefore  apply  to  persomd 
eflects.  The  reading  the  will  with  this  obscurity  about  it  must  lead  us  to 
throw  the  real  estate  on  the  side  where  the  law  has  thrown  it,  unless  we  can 
discover  from  other  words  of  the  will  a  contrary  intent.  But  I  cannot  find 
any  thing  to  lead  to  such  a  construction ;  and  if  we  are  left  in  the  dark,  which 
it  most  1^  confessed  that  we  are  as  to  what  her  further  intent  was  ih  respect 
to  the  reversion  of  the  real  estate,  that  is  sufficient  to  let  the  heir  at  law  take(l>* 

Poslea  to  the  Defendant. 


Parish  qui  tam  v.  Thompson^and  Others. 

3  East,  525.    May  10, 1803. 

A  dealer  in  eoale  bv  the  chaldron  who  aold  to  another  6y  Hu  tkaidnm  a  eertain  qoaotitj  w 
tmdfoT  10  ekaUtam  of  eotUs  pool  meanare^  without  justly  measuring  the  same  with  the 
lawful  bushel  of  Queen  .^juis,  is  liable  to  the  penalty  of  501.  impoeed  by  the  13th  sect,  of 
the  Stat.  3  Geo.  2.  e.  26,  u^n  such  defaulters  who  sell  coals  btf  the  ehaUron  or  U$$or 
pmniiiy  withont  to  measuring  them. 

'    IN  debt  for  a  penalty  of  50/.  on  the  stat  3  Geo.  2.  c,  26.  s.  13,  for  not 
(1)  Vide  Do€  d.  Jhtdrew  v.  Uincktury,  11  Eaaij  390. 
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justly  measariiig  by  the  bushel  of  Queen  Anne  coals  sold  by  the  chaldroDf 
the  third  count  of  the  declaration  stated,  that  the  defendants,  after  the  1st  of 
Augustf  1730,  and  within  the  space  of  six  calendar  months  next  before  the 
exhibiting  of  the  piaintifPs  bill,  to  wit,  on  the  17th  of  Augutt^  ^802,  in  Xon* 
dofit  in  the  parish  of  St.  Lmvrenee,  in  the  ward  of  Cheap,  they  the  defend- 
ants  then  and  there  being  dealers  in  and  sellers  of  coals  hy  the  chaldron 
within  ten  miles  of  the  cities  of  London  and  Westminster,  to  wit,  in  London 
aforesaid,  in  the  parish  of  Saint  Andrew  by  the  Wardrobe  in  the  ward  of 
Castlebaynard,  that  is  to  say,  in  the  said  first-mentioned  parish,  did  sell  to  one 
T.  Marriott,  by  the  chaldron^  a  certain  quantity  of  coals  as  and  far  ten  chtd- 
dron  of  coals  pool  measure  ;  and  the  said  last-mentioned  coals,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  in  the  said  first-mentioned  parish,  did 
deliver  to  the  said  T.  M,  as  and  for  ten  chaldron  of  coals  pool  measure  ;  never- 
theless  the  said  defendants,  not  regarding  the  statute  in  such  case  made,  fcc 
did  not  justly  measure  or  cause  to  be  justly  measured  the  said  kst-mentioned 
coals  so  sold  and  delivered  as  last  aforesaid,  with  a  lawfid  bushel,  (to  wit),  such 
a  bashel  as -is  described  iii  and  by  stat.  12  Ann.  as  they  the  said  defendants 
ought  to  have  done,  according  to  the  form  of  the  statute,  kc. ;  but  then  and 
there  wholly  omitted  and  neglected  so  to  do,  contrary  to  the  form  of  the 
statute,  &c. :  whereby  and  by  force  of  the  statute,  &c.  the  said  defendants 
fbrfeitied  for  their  said  last-mentioned  offence  the  sum  of  6Q{«,  &e.  To  this 
count  there  was  a  general  demarrer  and  joinder. 

Glead,  in  support  of  the  demurrer,  said,  that  this  wa»  a  sale  of  coals  by 
pool  measure  (which  is  a  known  customary  measure  in  the  I^amesi  consist- 
iiig  of  an  addition  of  l-20th  of  a  chaldron  to  each  chaldron  properly  so  called) 
to  which  the  13th  sect  of  the  stat.  3  Geo.  3.  c«  26,  on  which  the  third  count 
was  framed,  does  not  apply.  This  is  an  act  for  the  general  regulation  of  the 
coal  trade,  having  in  view  all  the  diflferent  sorts  of  measure.  The  10th  sec- 
tion describes  pool  measure,  and  gives  a  difierent  penalty  of  lOOZ.  against 
any  eeller  of  coals  by  pool  measure  (which  is  described  as  a  certain  allow- 
ance by  ancient  custom  in  the  port  of  London  in  the  proportion  of  one  chal- 
dron for  e?ery  score  bought  on  board  of  ship,  and  called  ingrain)  who  shall 
not  deliver  to  the  buyer  the  full  quantity  so  sold,  together  with  the  ingrain* 
But  this  part  of  the  act  says  nothing  about  measuring  by  the  bushel*  The 
13th  section,  in  which  such  measuring  by  the  bushel  of  Queen  Anne  is  re- 
quired, refers  only  to  sales  of  coals  by  retail ;  for  it  enacts,  **  that  all  dealers 
**  in  and  sellers  of  coals  by  the  chaldron  or  lesser  quantity  shall  keep  at  their 
**  toharfa,  warehouses,  and  other  places  for  the  sale  of  their  coals,  a  lawful 
^  bushel,  such  as  is  described  in  the  stat.  12  Ann.  st.  2.  c.  17,  with  which 
*^  bushel  they  shall  justly  measure  all  the  coals  they  shall  so  sell^  the  chal' 
**  dron  or  lesser  quantity,^*  &c.  upon  pain  of  forfeiting  601.  if  they  omit  so  to 
do.  This  mode  of  admeasuring  is  known  in  thie  trade  by  the  name  of  wharf 
measure(a),  as  contradistinguished  from  pool  measure,  which  is  by  the  whole- 
sale. A  chaldron  is  a  known  measure  containing  a  certain  number  of  bush- 
els ;  which  by  the  very  term  excludes  pool  measure,  which  is  a  fraction  of  a 
20th  added  to  each  chaldron.  Besides,  pool  measure  is  not  to  be  measured 
by  the  bushel  of  Queen  Anne,  but  by  the  bushel  prescribed  by  the  stat.  16  &  17 
Cfar.  2.  c.  2,  which  is  required  tp  be  used  in  the  sale  of  all  coals  broucfht  into' 
the  river  Thames  and  sold  by  the  chaldron,  containing  36  such  busheb  heap^ 
ed  up  according  to  a  sealed  model  kept  for  that  purpose  at  Guildhall.  Here 
it  appears  by  the  declaration,  that  the  sale,  which  was  in  London,  was  of  a 
lajger  quantity  of  coals  than  a  chaldron,  namely  ten  chaldron ;  and  therefore 
the  13tn  clause  of  the  stat.  3  Geo.  2,  which  begins  with  naming  the  largest 
quantity  to  which  it  relates,  namely,  a  chaldron  ox  lesser  quantity,  does  not 

(a)  Wharf  meaaofe  is  spoken  of  m  the  stat.  7  Geo.  3.  o.  23,  and  other  statutes. 
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*PPly-     [^  iB/oJic,  J.    It  appears  by  the  act  that  pool  measure  is  estimated 
by  the  chiddron.] 

KnowlySt  contra.  The  argument  proceeds  on  an  assumption  that  aAer, 
coals  are  in  the  hands  of  the  dealers  there  can  be  no  contract  for  the  sale  of 
them  by  pool  measure ;  and  the  10th  section,  so  far  from  saying  that  pool 
measure  shall  only  be  used  in  buying  from  the  shipper,  inflicts  a.  penalty  of 
100^.  upon  any  dealer  who  shall  sell  to  any  person  any  parcel  or  quantity  of 
coals  as  and  for  pool  measure,  and  shall  not  deliver  the  same  quantity  hv  the 
same  measure  as  that  by  which  he  bought.  The  object  of  that  section,  how- 
ever, was  to  provide  for  sales  in  the  River.  The  11th  section  provides  in 
what  manner  the  coals  when  landed  shall  be  conveyed,  namely,  in  sacks  of 
certain  dimensions  marked  by  the  proper  officer ;  with  liberty  (by  s.  12.)  to 
the  purchaser  to  remove  them  if  he  please,  in  his  own  carts,  &c.  The  13th 
sect,  which  is  for  the  further  prevention  of  fraud  in  the  measurement,  and  re- 
quires the  sacks  as  before  mentioned  to  be  used  by  the  dealers,  also  requires 
the  measure  of  coals  sold  "  l^y  the  chaldron^  or  lesser  quantity,^'  to  be  by  the 
legal  bushel  of  Queen  Anne,  requiring  three  bushels  in  each  sack  before  de- 
scribed. All  these  several  provisions  are  conducing  to  the  suppression  of 
fraud  in  the  several  transits  of  the  commodity  from  the  ship  to  the  consumer, 
and  the  basis  of  the  whole  measure  is  the  bushel  of  Quelen  Anne,  36  of  which 
go  to  the  chaldron,  which  chaldron  is  the  basis  of  the  pool  measure,  with  an 
addition  of  one  chaldron  in  twenty,  and  so  in  proportion  for  a  greater  or  less^ 
number  of  chaldron.  It  must  therefore  be  contended  by  the  defendant,  if  the 
13th  sect,  do  not  apply  to  this  case,  that  if  the  sale  be  by  wharf  measure  the 
dealer  is  bound  to  measure  justly,  but  not  so  if  it  be  by  pool  measure.  As  to 
this  section  only  applying  to  sales  by  retail,  there  is  nothing  to  prevent  deal- 
ers selling  a  hundred  chaldrons  by  wharf  measure,  in  which  case  no  doubt 
they  would  still  be  bound  to  measure  justly  under  pain  of  the  penalty  pro- 
scribed. Neither  is  pool  measure  confined  to  any  particular  quantity ;  for 
the  10th  section  regulates  the  sale  of  any  quantity  of  coals  by  pool  measure. 
The  common  measure  by  which  coals  are  sold  by  the  wholesale  in  London  is 
by  the  voi,  containing  9  bushels,  which  is  a  customary  measure  used  for  con- 
venience in  measuring  large  quantities  at  a  time  ;  but  no  doubt  if  any  fraud 
were  used  in  giving  less  than  9  bushels  to  the  vat,  the  ofiender  would  be  lia- 
ble to  the  penalty  of  the  13th  section.  It  may  as  well  be  contended,  that  the 
11th  section  does  not  relate  to  pool  measure,  as  that  the  13th  does  not;  for 
neither  of  them  speak  of  it  in  terms ;  but  both  require  the  same  sort  of  sacks 
to  be  used,  and  the  first  of  them  expressly  refers  to  the  landing  of  the  coals 
from  the  ship.  As  to  the  difference  contended  for  between  the  bushel  of 
Queen  Anne  and  that  of  Car.  2,  by  which  it  is  said  pool  and  wharf  measure 
are  respectively  regulated,  that  is  bagging  the  Question :  and  the  demurrer 
admits  that  the  contract  was  for  tC  sale  by  the  chaldron  by  pool  measure. 

Glead,  in  reply,  said,  that  the  objection  was  not  to  the  sale  by  pool  measure 
again  out  of  the  hands  of  the  dealer ;  but  that  being  by  poci  measure,  the 
provision  of  the  13th  section,  which  was  for  ascertaining  vsharf  measure  by 
the  bushel  of  Queen  Anne,  did  not  apply. 

Lord  Bllenborough,  C.  J.  I  feel  no  great  difficulty  in  disposing  of  this 
case.  There  are  two  modes  of  sale  of  this  article,  one  by  pool  measure,  and 
the  other  by  wharf  measure.  The  rule  of  selling  by  pool  measure  is  ffiven 
by  the  10th  section  of  the  stat.  3  Geo.  2.  c.  26,  by  which  it  appears  to  be  an 
allowance  claimed  by  ancient  custom  in  the  port  of  London  of  one  chaldron 
to  every  score,  the  Inisis  of  which  measure  is  the  chaldron,  a  well  known 
quantity,  being  a  multiple  of  so  many  bushels.  Then  by  the  13th  section 
another  provision  is  made  for  the  prevention  of  fraud,  whereby  all  sellers  of 
coals  by  the  chaldron  within  a  certain  district  in  and  about  the  cities  of 
London  and  Westminster  are  to  mete  their  coals  bjr  a  particular  bushel  as 
described  in  the  statate  of  Queen  Anne.     But  what  is  there  in  the  statute  to 

Vol.  II.  33 


2S8  GASES  IN  EASTER  TERM 

prevent  a  person  from  contracting  to  buy  by  tbe  chaldron  with  pool  measure  ? 
it  is  no  more  than  stipulating^  for  the  delivery  of  half  a  chaldron  more  abore 
the  ten  chaldrons  which  he  contracted  to  purchase  by  pool  measure.  It  is 
still  a  sale  by  the  chaldron  with  pool  measure  delivery.  Then  the  defen- 
dant, not  having  justly  measured  this  quantity  by  the  bushel  of  Queen  Anne, 
has  forfeited  the  penalty  prescribed  by  the  13th  section  of  the  act. 

Grose,  J.  The  whole  question  is,  whether  the  13th  section  of  the  act 
apply  to  a  sale  by  pool  measure  ?  in  other  words,  Whether  if  a  p&rty  buy  b^ 
the  measure  referred  to  in  the  10th  section,  he  be  entitled  to  the  benefit  of 
the  13th  section,  in  having  his  coals  justly  measured  by  the  bushel  of  Queen 
Anne?  Now,  pool  measure  means  no  more  than  that  a  person  buying 
according  to  that  measure  shall  have  the  ingratTi^  as  it  is  called,  or  customary 
allowance  of  the  port  of  London^  of  one  chaldron  for  every  twenty  chaldrons 
which  he  shaH  contract  for.  But  still  he  is  entitled  to  have  his  chaldrons 
justly  measured,  and  to  have  the  benefit  of  the  13th  section  of  the  act 

Lawrbnc£,  J.  The  difficulty  arises  from  coivfounding  the  provisions  of 
the  two  sections  (the  10th  and  13th)  and  not  attending  to  the  difierent  objects 
which  the  legislature  had  in  view.  A  party  may  either  buy  coals  by  pool 
measure,  and  then  the  penalty  of  lOOZ.  attacnes  if  the  dealer  do  not  deliver 
the  same  proportionable  quantity  which  he  received  from  the  ship  by  the 
same  measure ;  or  the  party  may  contract  to  buy  by  Uie  chaldron  or  common 
measure,  and  then  the  13th  section  attaches  upon  the  seller  not  justly 
measuring  the  coals  so  sold  according  to  the  bushel  given  by  the  statute  of 
Anne.  Npw  it  is  admitted  by  the  demurrer,  that  the  party  bought  5y  the 
chMron,  which  brings  him  within  the  13th  section.  But  he  stipulated  to 
have  pool  measure ;  that  is,  he  was  to  have  a  certain  known  allowance  upon 
every  chaldron  that  he  bought :  still,  however,  he  bought  by  the  chaldron. 
Then  was  he  not  entitled  to  have  it  measured  by  the  bushel  of  Queen  Anne  f 
Clearly  he  was,  by  the  express  provision  of  the  13th  section  of  the  act. 
Then  the  defendant  not  having  ^o  measured  the  coals  is  liable  to  the  penalty 
inflicted  by  that  section.  Some  difficulty  might  have  arisen  if  the  coals  had 
been  bought  merely  6y  pool  measuret  but  here  they  were  bought  by  the  ehal" 
dron,  . 

Lb  Blamc,  J.  The  difficulty  arises  by  supposing  that  a  sale  by  pool 
measure  means  otherwise  than  by  the  chaldron  and  bushel ;  and  that  this 
defendant  did  not  contract  to  sell  by  the  chaldron  and  bushel  referred  to  in 
the  13th  section.  Now  here  the  defendant  is  charged  as  one  who  was  a 
dealer  and  seller  of  coals  by  the  chaldron ;  and  the  contract  stated  was  to  sell 
by  the  chaldron  a  certain  quantity  of  coals'  as  and  for  ten  chaldrons  of  coab 
pool  measure ;  the  meaning  of  which  was,  that  the  buyer  was  to  have  ten 
chaldrons  and  a  half  for  his  ten  chaldrons  which  he  contracted  for ;  then  the 
'  contract  being  by  the  chaldron,  the  penalty  given  by  the  13th  section  applies 
as  well  as  if  the  contract  had  specifically  been  for  the  sale  of  ten  chaldrons 
and  a  half,  ibr  that  was  the  meaning  of  the  parties  by  this  contract.  But  it 
is  said  that  this  clause  only  applies  to  sales  of  a  chaldron  or  some  less 
quantity,  that  is,  that  it  does  not  attach  on  a  sale  of  any  greater  quantity  than 
one  chaldron :  but  that  cantiot  be  the  meaning,  for  the  words  are  by  the 
chaldron^  which  does  not  imply  that  .no  more  than  one  chaldron  is  to  be 
purchased  at  a  time  ;  but  is  contradistinguished  from  sales,  by  the  hundred 
weight,  or  the  ton,  or  the  like.  But  this  was  a  sale  by  the  chaldron,  which 
consist  of  so  many  bushels.  I  do  not  find  any  statute  upon  this  subject 
which  says  that  pool  measure  denotes  a  measure  by  a  chaldron  containing  a 
difierent  number  of  bushels  from  wharf  measure ;  but  it  only  means  a  meas- 
ure by  the  ordinary  chaldron,  with  a  certain  allowance  of  one  chaldron  over 
in  twenty. 

Judgment  for  the  PlaintilT. 
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Doe/ on  the  Demise  of  David  Hallen  c.  Ironmonger  and 

Others. 

3  East,  533.    May  10, 1803. 

Devise  to  a  trustee  to  receive  and  pay  the  rents  and  profits  for  the  maintenance  of  S.  a 
feme  covert  and  the  issue  of  her  bodv  during  her  life,  and  af\er  her  decease  upon  trust 
for  the  use  of  the  kars  of  the  body  or  S.,  their  heirs  and  asst|[ns  for  ever,  vdthout  regard 
tm  gemiarkp  of  mge  or  prtoritjf  of  Urik^  and  m  defauU  of  such  istut  to  the  use  of  the  rirht 
heirs  of  the  testatrii :  held  that  S.  took  only  an  esUte  for  life,  and  that  the  heirs  of  her 
body  took  as  parchaaers  and  as  joint  tenants ;  and  therefore  that  the  eldest  son  of  Sarah 
dying  in  her  lifetime,  his  eldest  son  could  not  take  either  the  whole  as  heir  of  the  body  of 
5.,  or  a  part  as  heir  to  his  father. 

IN  ejectment  for  certain  premises  in  Litchfield  in  the  county  of  Stafford^ 
which  was  tried  at  the  last  Stafford  assizes,  before  Lawrence^  J.,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  fol- 
lowing case : 

AwM  Boylitony  being  seised  in  fee  of  the  premises  in  question,  by  her  will 
duly  executed  and  attested,  dated  the  19th  of  September^  175iS,  gave  and 
deTised  the  sftme  as  follows :  "  I  give  and  devise  unto  my  nephew  George 
Baylston  (now  supposed  to  be  beyond  seas),  and  to  the  heirs  of  his  body,  all 
my  lands,  du.  in  the  county  of  Stafford^  and  all  other  my  real  and  personal 
estate  of  what  nature  or  Jcind  soever  within  Great  Britain,  to  have  and  to 
hold  the  eaid  lands,  d»:.  unto  my  said  nephew  G.  BoyUton  and  his  heirs  for 
ever,  subject  to  the  following  proviso :  provided,  if  it  happen  that  my  nephew 
G.  Boyliton  or  no  heir  of  his  body  shall  be  in  Great  Britain^  or,  if  living, 
ahall  not  come  into  Great  Britain  personally  to  claim  my  said  estate  within 
aeven  years  to  be  reckoned  from  the  day  of  my  death,  then  I  will  and  direct 
that  my  executors  shall  receive  and  retain  in  their  hands  the  rents,  issues, 
interests,  and  profits  of  all  my  estates  to  and  for  their  own  use  for  ever ;  and 
at  the  end  of  the  said  seven  years  I  give  and  devise  my  said  estates  and 
every  part  thereof  to  George  Hayes,  his  heirs  and  assigns  for  ever,  upon  trust 
that  the  said  G,  Hayes,  his  heirs  and  assigns,  shall  and  may  receive  the  rents, 
issues,  and  profits  of  all  my  said  estates,  and  do  and  shall  pay  and  appl]y  the 
same  to  and  for  the  maintenance  and  support  of  my  niece  Sarah  the  wife  of 
John  Clay  Hallen,  and  the  issue  of  her  body  lawfully  begotten  or  to  be  begot- 
ten during  the  natural  life  of  the  said  Sarah,  in  such  sort,  manner,  and  form 
as  the  said  G. -Hayes  shall  from  time  to  time  think  most  proper;  and  from 
and  after  the  decease  of  my  niece  Sarah,  theh  upon  trust  for  the  use  of  the 
kesrs  of  the  body  of  my  niece  Sarah,  lawfully  begotten  or  to  be  begotten,  their 
heirs  ami  assigns  for  ever,  without  any  respect  to  be  had  or  made  in  regard 
to  seniority  of  age  or  priority  of  birth.  And  in  default  of  such  issue^  then 
in  trust  for  the  use  of  the  right  heirs  of  the  said  Ann  Boylston  for  ever.^' 
The  testatrix  died  about  two  years  after  the  date  of  her  will,  without  having 
altered  or  revoked  the  same.  6.  Boyhton^  her  nephew  and  devisee  was 
abroad  at  the  time  of  her  death,  and  has  not  since  been  heard  of,  nor  have 
any  heirs  of  his  body  appeared  to  claim  the  estate  within  the  time  limited 
by  the  will ;  after  which  the  testator's  niece  Sarah,  then  the  widow  of  J.  C» 
Auient  came  into  possession  of  die  devised  estate  by  the  permission  of  6. 
Haues  the  trustee,  and  continued  in  possession  of  the  same.  Sarai  Hallen 
had  issue  one  son,  J.  B.  Hallen,  and  two  daughters,  namely,  the  defendant 
Sarah  Ann  the  wife  of  the  defendant  J.  Ironmonger,  and  Arabella  Hqilen 
the  other  defendant.  /.  B*  Hallen  died  intestate  in  the  lifetime  of  his  mo- 
ther, leaving  the  lessor  of  the  plaintiff  David  Hallen,  his  eldest  son  and  hek 
at  law,  and  also  four  odier  chiklren,  namely,  Sophia^  Lucy,  Charlotte,  and 
/oAn,  the  two  last  of  whom  are  minors.    The  lessor  of  the  plaintiff  claims 
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the  said  premises,  as  being  the  heir  of  the  body  of  bis  grandmother,  the  said 
Sarah  liallen,  at  the  time  of  her  death.  The  question  for  the  opinion  of  the 
Court  was,  Whether  the  lessor  of  the  plaintiff  be  entitled  to  recover  any  and 
what  part  of  the  premises  ?  If  the  Court  should  be  of  the  opinion  that  he  is 
entitled  to  recover,  then  the  verdict  to  be  entered  accordingly  :  but  if  the 
Court  should  be  of  opinion  that  he  is  not  entitled  to  recover,  then  a  verdict 
to  be  entered  for  the  defendants. 

WUliamSj  Serjt.,  for  the  lessor  of  the  plaintiff,  admitted  that  Sarahs  the 
niece  of  the  testatrix,  did  not  take  an  estate  tail,  but  that  the  legal  estate 
passed  to  G,  Hayes  the  trustee  during  Sarah's  life,  with  a  legal  contingent 
remainder  to  such  person  or  persons  as  should  be  the  heir  or  heirs  of  her 
body  at  the  time  of  her  death  :  under  which  description  of  heir  of  her  body 
the  lessor  of  the  plaintiff,  who  was  the  eldest  son  of  her  only  son,  who  died 
in  her  lifetime,  would  be  entitled  to  take  the   whole  :  or,  if  the  Court  should 
think  that  heirs  of  her  body  meant  children,  then  such  children  would  take 
as  tenants  in  common,  and  the  lessor  would  be  entitled  to  a  proportionable 
share.     That  the  use  was  executed  in  the  trustee  during  Sarah^s  life  is  clear, 
because  he  was  to  receive  the  rents  and  profits  and  pay  the  same  over  to  her, 
which  he  could  not  do  without  having  the  legal  estate,  which  differs  from  the 
case  of  a  limitation  to  a  trustee  in  trust  to  permit  and  sufier  another  to  take 
and  receive  the  rents  and  profits.     Bnmghton  v.  Langley^  1  Lutw.  823 ;  2 
Ld.  Baym.  873,  and  2  Salk.  679,  Lady  Jones  v.  Lord  Say  and  Sele,  8  Vin. 
Abr.  262,  and  3  Bro.  P«  C.  458,  in  Dom.Proc. :  and  the  same  distinction  was 
recognized  in  a  late  case  of  Woolley  v.  Pickardy  before  Lord  Kenyan  at  Staf- 
firdf  and  in  another  of  Jones  v.  Prosser^  before  Lawrence,  J.  at  Worcester. 
And  after  Sarah^s  death  the  legal  estate  vested  in  the  heir  or  heirs  of  her 
body,  according  to  the  same  case  of  Lady  Jones  Vk  Lord  Say  and  Seie.    Of  that 
case,  it  is  true,  that  Lord  Kenyon,  in  Harion  v.  Harton^  7  Term  Rep.  654, 
observed  that  it  stood  by  itself;  but  he  admitted  that  it  was  recognized  to  be 
law  by  Lord  Bardwicke  in  Bagshaw  v.  Spencer^  1  Ves.  142,  and  2  Atk.  246. 
570,  as  it  has  since  been  by  Ix)rd  Alvanley  in  KenHck  v.  Lord  Beauclerk,  3 
Bos.  &  Pul.  179.    It  is  true,  that  in  Lady  Jones  v.  Lord  Say  and  Sele,  the  trus- 
tees were  to  stand  seised  of  the  premises  to  the  use  of  the  heirs  of  the  body, 
&c.  and  here  the  words  are  only  **  in  trust  to  the  use :"  but  in  ShapUntd  v. 
Smithy  1  Bro.  Chan.  Cas.  75,  where  the  words  were  the  same,  Lord  Tkur- 
low  adopted  the  same  rule.     The  distinction,  however,  is  best  taken  in  Chap- 
man V.  Blissety  Cas.  temp.  Talb.  145.  150,  for  ascertaining  where  the  use 
shall  be  executed  in  a  trustee,  namely,  while  any  purposes  of  the  trust  re- 
main to  be  answered :  and  here  there  was  no  necessity  for  it  longer  than  the 
life  of  Sarah,  who  was  a  married  woman.     Then  the  question  is,  What  es- 
tate the  heirs  of  her  body  take  ?  (which,  he  said,  he  should  presently  advert 
to.)     The  word  heirs  is  not  used  by  the  testatrix  in  any  definite  sense  in  the  « 
will ;  for  in  the  devise  to  G.  Boylston,  heirs  and  heirs  of  the  body  are  con- 
founded together.     It  is  contended  by  the  defendant,  that  under  the  limitation 
to  the  heirs  of  the  body  of  SarahyXhe'ir  heirs,  &c.  the  children  of  Sarah, 
living  at  her  death,  would  all  take  as  joint  tenants;  but  the  testatnx  could 
never  have  intended  that  if  one  of  the  children  of  Sarah,  whom  she  so  much 
favoured,  should  die  in  her  lifetime  leaving  issue,  such  issue  should  taJce 
nothing.     But  the  words,  **  in  default  of  such  issue,'*'  which  follow,  shew  that 
she  could  not  so  intend.     For  if  Sarah  had  had  three  children,  two  of  whom 
had  died  in  her  lifetime  leaving  issue,  and  then  the  third,  who  survived,  had 
died  without  issue,  the  devise  over  could  not  take  eflect.     Admitting  that 
heirs  of  the  body,  or  even  heirs,  may  under  that  description  take  as  purchasers  i( 
the  intent  appear  plainly  to  he  so,  as  in  Doe  v.  Laming,  2  Burr.  1100,  Bur- 
chett  V.  Durdant,  2  Ventr.  311,  and  other  cases:  yet  unless  the  intent  be 
plain,  heirs  of  the  body  must  take  by  descent  according  to  the  rule  of  the 
common  law,  as  in  Co.  Lit.  24  b.  and  Moor,  362.     [The  Court  reminded  him 
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of  tke  words  which  followed,  viz.  '*  wiiAout  respect,  &c.  to  seniority  of  age 
or  priority  of  birth,"  a^  plainly  shewing  an  intent  that  they  should  take  as 
purchasers.]  But  supposing  that  heirs  of  the  body  meant  children  in  this 
case,  still  they  would  take  the  remainder  in  fee  as  tenants  in  common  and 
not  as- joint  tenants.  For  unity  of  time  is  one  of  the  properties  of  joint  ten- 
ancy :  but  if  the  children  took  as  purchasers  they  would  take  as  they  came 
in  esse.  And  the  subsequent  words,  '*  without  regard  to  seniority  of  age  or 
priority  of  birth,"  mean  duly  that  they  should  all  take  equal  portions,  females 
as  well  as  males,  and  those  who  came  in  esse  last  as  well  as  first ;  but  this  is 
coinptttible  with  their  taking  as  tenants  in  common.  In  Fisher  v.  Wigg,  1 
P.  Wms.  14,  a  copyhold  was  surrendered  to  the  use  of  A„  £.,  C,  and  I)., 
equally  to  be  divided,  and  their  respective  heirs  and  assigns  for  ever ;  and 
held  to  be  a  tenancy  in  common.  So  a  devise  to  three  equally^  as  in  Denn  v. 
Gaskin,  Cowp.  657.  So  the  word  several  was  holden  to  make  a  tenancy  in 
common  in  Sheppard  v.  Gibbons,  2  Atk.  441.  [Lord  EUenborough.  There 
are  do  such  words  of  severance  here.]  The  word  heirs  alone  is  sufficient  to 
sever  the  estate.  And  it  is  plain  from  what  follows  that  all  the  children 
were  meant  to  take  alike,  which  could  not  be  without  taking  as  tenants  in 
common. 

Jervis,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborocgh,  C.  J.  All  Sarah*s  children  were  intended  to  take 
together,  without  regard  to  seniority  of  age  or  priority  of  birth:  that  roust 
mean  that  they  should  take  as  joint  tenants.  And  as  the  father  pf  the  lessor 
of  the  plaintiff  died  before  any  severance  of  the  joint^tenancy,  his  children 
cannot  take. 

Per  Curiam^  Postea  to  the  Defendants. 


Curwen  v.  Salkeld. 

3  Eut,  533.    May  10,  1803. 


The  lord  of  a  manor,  to  whom  a  grant  of  a  market  is  made  tf|/Wi  viUam  de  IT.  mav  hold  it 
anj  where  iyrs  viUam  de  W. :  and  whether  villa  extend  to  the  town  of  IV.  or  the  town- 
ship or  pariah  of  IT.  the  lord  hai  a  right  to  remove  the  market-place  from  one  litaatioo 
to  another  within  the  precinct  of  hii  mnU  And  tho'  he  ihoald  have  holden  it  for  above 
90  years  within  the  township  of  IF.  when  the  grant  only  gave  it  him  within  the  town  prop- 
erly so  called  at  the  time,  yet  if  he  afterwards  give  notice  of  the  removal  to  another  place 
in  the  township,  the  public  have  no  right  to  go  upon  his  soil  and  freehold  in  the  old  mar- 
ket^plaoe  ;  ana  any  person  going  there  is  liable  to  an  action  of  trespass  by  the  lord. 

TO  trespass  for  breaking  and  entering  the  plaintiff's  close  called  The 
Square  in  fVorkington  in  the  county  of  Cumberland^  and  Selling  and  dispo* 
sing  of  potatoes  there,  the  defendant  pleaded  the  general  issue  ;  and  also  that 
before  and  at  the  time  of  the  trespasses  being  committed,  there  was  a  public 
open  market  held  in  and  upon  the  place  in  question  on  Wednesday  in  every 
week  for  the  sale  of  potatoes ;  and  justified  the  breaking  and  entering  at 
SQch  time  and  upon  such  occasion.  The  replication,  after  stating  by  way  of 
indacement  that  the  market  for  the  sale  of  potatoes  had  been  lawfully  remov- 
ed from  the  place  in  question  to  a  certain  street  in  fVorkington  called  Wash' 
tngtoU'Sireet^  and  at  the  time  of  the  trespasses  being  committed  was  lawfully 
holden  there,  traversed  that  in  and  upon  the  place  in  question,  at  the  time  of 
committing  the  trespasses,  there  was  a  public  and  open  market  holden  on 
Wedsusday  in  every  week  for  the  sale  ot  potatoes  :  on  which  traverse  issue 
was  taken  by  the  rejoinder.  At  the  trial  before  Chambre,  J.  at  the  last  assi- 
zes at  Carlisle^  a  verdict  was  taken  for  the  plaintiff  with  nominal  damagesy 
safaject  to  the  opinion  of  this  Court  on  the  following  case. 

The  manor  and  parish  of  Workingtouy  which  are  co-extensive,  comprise, 
amoogst  other  districts,  the  township  of  Workington^  of  which  the  town  of 
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Workington  is  a  part.  In  the  the  15th  year  of  Queen  Elizaietkt  the  queen 
hy  her  charter  granted  as  follows :  '*  Concessimus  et  licentiam  dedimus,  ac 
pro  nohis,  hceredibus  et  successoribus  nostris,  Henrico  Curwen  miliii,  domiDO 
TillsB  et  manerii  de  Workingion  in  comitatu  Cumbrise,  quod  ipse  et  hseredes 
sui  habeant,  teneant,  et  custodiant,  &c.  infra  villam  pr»dictam  annatim  in 
perpetuum,  qualibet  septimana  per  annum,  unum  niercantum,  viz.  die  Mer- 
curii ;  ac  etiam  duas  ferias  sive  nundinas  per  annum  singulis  annis  in  per- 
petuum, &c. ;  una  cum  curia  pedis  pulverizati,  &;c. ;  ac  cum  omnibus  liberlO' 
tibus  et  liberis  consuetudinibus  ad  hujusmodi  ferias^  nundinas,  mercatum,  et 
curiam  pedis  pulverizati  pertinentibus  sen  spectanlibust  ^e.  Habendum,  tenen- 
dum, utendum  et  gaudendum  prsfato  Ho.  Curwen,  ac  haeredibus,  &c.  £t  quod 
tempore  nundinarum  et  feriarum  prsBdictarum,ei  earum  aheriu8,balliviprs- 
dicti  Hi.  Curwen  et  hsredum  suorum,  6cc.  habeant,  pe/cipiant,  et  coiligant  cus- 
tumas  et  theolonia  per  legem  Yel  consuetudinem  regni,  d^c.  in  mercato  aut 
feriis  prcedictis  debita  vel  consueta,  de  omnibus  mercandizis  et  catillis  tarn  in- 
fra  libertates  ejusdem  villee  quam  extra  tenditis  sive  emptis^  sine  interruptione 
seu  impediroento  nostri,  hceredum,  vel  successorum  nostrorum  aut  aliorum 
qoorumcumque.  Et  insuper  concessimus,  &c.  prsfato  Ho.  Curwen  et  hsre- 
dibussuis  omnia  ei  omnimodis  ordinationem,  gubemationem,  et  assignationem 
stallarum  et  placearum,  et  totum  regimen  earundem  feriarum  et  earum  cujus- 
libet  per  eundum  Hm.  Curwen,"  &c.  By  another  charter  of  the  2  Jac.  %  aAer 
reciting  the  letters  patent  of  Queen  Elizabeth^  and  that  the  market  and  fairs 
thereby  granted  had  not  for  many  years  been  used,  the  king  proceeds  to  grant, 
ratify,  and  confirm  the  same  to  Henry  Curwen  Esq.  and  his  heirs  in  the  same 
words  and  as  ample  manner  as  before,  *^  infra  villam  de  Workington :  et  or^ 
dinationemf  guhemationtmy  et  assignationem  stallarum  et  placearum,  et  totum 
regimen  eorundem  mercatorum  et  feriarum^^  ^c. 

Under  these  grants  a  market  for  all  sorts  of  articles  continued  to  be  regu- 
larly held  in  a  part  of  the  town  of  Workington,  called  the  Old  Market' 
place,  till  30  years  since,  when  the  com  market  first,  and  five  years  after- 
wards the  potatoe  market,  were  appointed  to  be  held  in  the  "  The  Square,'* 
being  the  place  in  question,  by  the  late  H.  Curwen  Esq.,  owner  of  the  said 
market,  and  also  owner  of  the  soil  and  freehold  of  the  place  in  question,  and 
under  and  from  whom  the  present  plaintiff  claims.  Until  1767,  there  were 
no  houses  or  buildings  erected  upon  the  place  in  question;  but  in  that  year 
H,  Curwen,  then  the  owner  of  the  soil  of  the  place  in  question  and  of  the  land 
immediately  adjoining  thereto,  formed  the  intention  of  making  the  place  in 
question,  which  had  till  that  time  been  inclosed  ground  within  the  township 
of  Workington,  not  built  upon,  or  being  any  part  of  the  town  .of  Workington, 
into  a  market-place  and  square :  and  with  that  intention,  in  1767  began  to 
make,  and  from  thence  from  time  to  time  until  1777  continued  to  make, 
grants  to  different  persons  of  different  parcels  of  land  immediately  joining  the 
place  in  question,  for  the  purpose  of  building  houses  upon.  All  these  grants 
were  made  for  a  valuable  consideration  and  in  fee  simple.  And  in  one  of 
them,  dated  the  15th  of  September  1772,  the  land  thereby  granted  is  describ- 
ed as  situate  at  the  head-end  of  Portland  street  in  Workington  aforesaid, 
^  and  containing  12  yards  in  length  of  front  to  the  intended  square  or  market 
'  place,  kc.  And  the  said  grant  also  contains  a  covenant  by  the  said  H.  Cut" 
toen,  that  neither  he  nor  his  heirs  shall  at  any  time  hereafter  build  any  house 
or  houses  in  the  intended  market-place  or  square  between  the  first  above- 
mentioned  parcel  of  ground  and  the  buildings  of/.  /.  (excepting  a  market* 
house,  moot  hall,  or  other  public  building  for  the  ornament  or  use  of 
the  said  market  or  square).  And  the  other  grants  made  to  the  different  per- 
sons contain  similar  descriptions  of  the  land,  and  similar  covenants  with  ref- 
erence to  the  said  market-place  or  square.  Before  the  end  of  1777,  if.  Cur* 
wen  had  granted  all  the  land  adjoining  the  place  in  question  for  the  purposes 
aforesaid,  except  such  parts  as  were  left  for  streets  leading  into  and  out  of 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  HI.        263 

the  place  in  qaestion,  and  houses  were  accordingly  built  upon  the  land  so 
granted,  and  a  square  and  market-place  formed  in  the  place  in  question,  in 
addition  to  or  continuation  of  the  streets  of  the  said  town  of  Workington  ; 
and  the  said  square  and  market-place  was  appointed  by  the  said  H,  Curwen 
to  be  the  only  place  for  the  exposing  to  sale  and  buying  and  selling  corn  and 
potatoes  in  his  said  market«  And  the  said  square  and  market-place  from 
thenceforth  until  the  time  of  issuing  the  notice  hereinafter  mentioned  was 
used  by  the  public  resorting  there  as  the  sole  market  for  corn  and  potatoes. 
On  the  26th  of  May  1802,  the  plaintiff  issued  the  following  notice,  which  was 
pablicly  proclaimed  in  open  market.  **  Whereas  John  Christian  Curwen^ 
^  Esq.,  lord  of  the  manor  of  Workington^  and  owner  of  the  market  by  char- 
**  ter,  has  found  it  expedient  for  the  public  convenience  that  the  mai^ket  for 
*'  potatoes  should  be  removed  from  the  plac^  where  they  have  been  exposed 
**  to  sale  in  the  square,  and  to  be  hereafter  set  down  and  exposed  in  the  new 
"  street  called  Washington  street ;" — ^*'  Notice  is  hereby  given  by  Mr.  Cirr- 
'*  ttPOi,  the  present  proprietor  of  the  market,  that  on  Wednesday  the  2d  of 
^  June  1802,  and  for  every  other  market-duy  following,  until  other  notice  be 
**  gijen,  the  place  for  the  potatoe  market  will  be  held  in  the  said  new  street 
**  called  Washington  street^  and  that  the  said  proprietor  of  the  market  is  de« 
. "  termin^d  after  this  public  notice  according  to  the  authorities  vested  in  him 
**  by  law  to  bring  actions,  or  otherwise  prosecute  all  and  every  other  person 
''  and  persons  who  should  presume  to  set  down  any  cact  or  cacts,  or  any  other 
*<  thing  containing  potatoes  for  sale,  or  set  up  any  table,  or  erect  any  stand  for 
**  the  purpose  of  exposing  such  potatoes  in  any  other  place  where  he  is  the  pro- 
"  prietor  of  the  soil,  save  in  Washington'Street  {^vXy,  Without  his  leave  first  of 
'*  all  obtained  for  that  purpose.'*  At  the  time  of  giving  the  above  notice,  and 
until  and  at  the  time  of  committing  the  trespasses,  a  fit  and  convenient  place 
for  the  potatoe  market  was  set  out  in  the  place  called  Washington-street  by 
the  plaintiff  on  his  soil  and  freehold  there,  the  same  being  a  new  street  which 
the  plaintiflf  was  then  forming  within  the  township  of  Workington  as  an  ad- 
dition to  or  continuation  of  the  streets  of  the  town  of  Workington^  but 
npon  ground  which  had  till  that  time  been  a  piece  of  inclosed  ground, 
not  built  upon  or  being  any  part  of  the  town  of  Workington.  On  the  2d  of 
June,  being  on  a  Wednesday^  the  defendant  knowing  of  the  said  notice  com- 
mitted the  trespasses  in  the  Square^  as  above  complained  against  him.  That 
the  market  for  the  sale  of  corn  continued  ta  be  held  in  and  upon  the  place  in 
question  until,  upon,  and  ever  since  the  said  26th  May  before  mentioned,  and 
still  does  continue  to  be  held  there ;  and  the  plaintiflf  has  from  time  to  time, 
and  at  various  times  since  the  day  of  committing  the  trespasses,  received  toll 
for  com  sold  there  on  those  days  since  the  day  of  committing  the  trespasses. 
The  question  for  the  opinion  of  the  Court  was.  Whether  at  the  time  of  the 
trespasses  being  committed  there  was  a  public  open  market  in  and  upon  the 
place  in  question  for  the  sale  of  potatoes.  If  the  court  shall  be  of  opinion 
that  there  was  no  such  public  open  market,  then  the  present  verdict  to  stand  : 
if  otherwise,  to  be  entered  for  the  defendant. 

Christian  jun.  contended  for  the  plaintifiT's  right  to  hold  the  market  wher- 
ever he  pleased  infra  viUam  according  to  the  terms  of  the  granU  Villa  does 
not  merely  imply  a  contiguity  of  houses,  but  may  mean  a  district  within  a 
manor  or  township.  Bract,  lib.  4.  c.  31.  Fortes,  de.  laud.  c.  24.  In  this 
sense  the  town  of  Workington  means  the  township  of  Workington,  as  a  vill 
and  manor  may  be  co-extensive,  Fleta.  lib.  6.  c.  51,  or  a  vill  and  parish. 
Wrey  v.  Vesper,  Cro.  Jac.  263,  and  Winchcomb  v.  Goddard,  Cro.  Eliz.  837. 

The  Court  here  called  on  the  defendant's  counsel  to  know  upon  what 
ground  he  meant  to  contend  for  the  right  of  any  person  to  •  hold  a  market  in 
Uiis  place  against  the  will  of  the  lord.  That  supposing  the  lord  had  a  grant 
of  a  market,  there  could  be  no  doubt  but  that  it  was  competent  to  him  to  hold 
it  any  where  within  the  precinct  named  in  the  grant.     But  if  he  had  no 
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grant,  or  the  place  where  the  market  had  heen  holden  were  not  within  the 
grant,  then  could  any  person  ohtrude  an  usin-ped  market  upon  the  lord,  or 
compel  him  to  continue  a  usurpation  which  he  was  willing  to  disclaim  ? 

LiUledale^  for  the  defendant,  said  that,  taking  viUat  in  the  sense  in  which 
it  must  be  understood  with  reference  to  the  subject  matter,  to  mean  the  toum, 
in  which  sense  it  is  explained  in  Co.  Litt.  115.  b.  and  to  which  only  a  grant 
of  a  market  can  apply,  the  name  being  derived  from  vehtUa,  quod  in  earn  con- 
tehantur  Jruetus :  then  neither  the  Square  nor  Washingion-itreet  being 
within  the  town  at  the  time  of  the  grants,  the  market  which  has  been  holden 
in  the  Square  is  %n  usurpation,  which  having  continued  for  above  twenty 
years  is  good  on  the  part  of  the  puhlic  as  against  the  lord  though  not  as 
against  the  Crown,  if  the  Attorney-General  thought  it  advisable  to  interfere 
by  way  of  information.  And  as  ^gainst  the  lord,  the  defendant  after  the  pup- 
lie  user  for  so  long  time  is  not  bound  to  shew  the  origin  of  it,  but  it  will  be 
E resumed  to  be  good ;  at  least  it  will  not  lie  in  the  mouth  of  the  lord  to  ahew 
is  own  usurpation.  [Lawrerice^  J.  Here  the  origin  is  shewn,  and  therefore 
there  can  be  no  presumption.]  But  supposing  the  original  place  to  be  within 
the  grant ;  although  the  lord  might  have  had  an  option  to  place  it  at  .first 
wherever  he  pleased  within  the  precinct,  yet  it  will  not  follow  tlwt  having 
once  appointed  it  to  be  holden  at  a  certain  place,  he  can  afterwards  remove 
it  to  another,  though  within  the  same  precinct.  The  rights  of  other  persons 
are  implicated  to  whom  grants  have  been  made  by  the  lord. 

Lord  Ellenborough,  C.  J.  If  the  lord  have  a  grant  of  a  market  within 
a  certain  place,  though  he  have  at  one  time  appointed  it  in  one  situation,  he 
may  certainly  remove  it  afterwards  to  another  situation  within  the  place  named 
in  his  grant.  This  was  long  ago  settled  in  Dixon  v.  Robinson^  3  Mod.  106, 
and  in  modern  times  has  been  acted  upon  in  the  case  of  Manchester  market* 
There  is  nothing  in  reason  to  prevent  the  lord  from  changing  the  place  within 
the  precinct  of  his  grant,  taking  care  at  the  same  time  to  accommodate  the 
public.  Neither  is  there  any  authority  which  says,  that  having  once  fixed  it 
he  is  compellable  ever  after  to  keep  it  in  the  same  place.  In  many  instances 
there  may  be  great  public  convenience  in  the  owner  having  liberty  to  remove 
it ;  for  the  buildings  in  a  growing  town  may  take  a  difierent  direction  away 
from  the  old  market-place.  If  the  lord  in  tne  exercise  of  his  right  be  guilty 
of  any  abuse  of  the  franchise,  there  may  be  a  remedy  of  another  nature. 
The  right  of  removal  however  is  incident  to  his  grant,  if  he  be  not  tied  down 
to  a  particukr  spot  by  the  terms  of  it.  Till  it  be  removed,  the  public  have  a 
right  to  go  to  the  place  appointed  without  being  deemed  trespassers ;  but  after 
the  lord  has  removed  it,  of  which  public  notice  was  given  in  thb  place,  the 
public  have  no  longer  a  right  to  go  there  upon  his  soil.  If  a  private  injury 
have  been  sustained  by  any  individual  who  has  been  deceived  by  the  lord 
having  holden  out  to  him  a  particular  scite  for  the  market-place,  in  order  to 
induce  him  to  purchase  or  build  there  for  the  convenience  of  it,  that  may  be 
the  subject  of  an  action*  to  recover  damages  for  the  particular  injury  sustained 
by  that  individual,  but  does  not  preclude  the  lord's  general  right  to  remove 
the  market 

Per  Curiam,  Fostea  to  the  Plaintifil 
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Buchanan  v.  Alders  and  Another.     • 

3EMt,546.    Majl2,1803. 

Upon  a  writ  of  error  raed  oat  by  the  principal  afler  the  bail  are  fixed,  and  proceeding! 
againat  them  in  wtre/ocuv,  the  Court  will  only  stay  proceeding!  against  the  Mil  pending 
the  writ  of  error  on  the  terms  of  the  bail's  ukiderta!king  to  pay  the  condemnation-money, 
and  the  oosts  of  the  sdre  fadas ;  and  if  it  be  a  ease  in  whioh  there  is  no  bail  in  errori  to 
pay  the  costs  also  of  the  writ  of  error  if  jadgment  should  be  affirmed. 

A  RULE  was  obtained  calling  on  the  plaintiflfto  shew  cause  whj  the  pro- 
ceedings  against  the  bail  in  scire  facias  should  not  be  stayed  pending  a  writ 
of  error,  on  their  undertaking  to  surrender  the  principal,  or  pay  the  condem- 
nation-money,  within  four  days  after  affirmance  of  the  writ  of  error.  And 
the  questions  were,  first,  Whether  the  bail  were  fixed  before  the  allowance  of 
the  writ  of  error?  and,  secondly,  if  they  were,  Upon  what  terms  the  proceed* 
ings  were  to  be  stayed  ?  As  to  the  first,  it  appeared  that  the  writ  of  error 
was  sued  out  on  the  last  day  which  the  bail  nad  to  surrender  the  principal 
tedimte  curia  ;  but  it  did  not  appear  whether  it  were  in  fact  sued  out  before 
or  after  the  rising  of  the  Court  on  that  day.  If  it  were  sued  out  before,  then 
it  intercepted  the  fixing  of  the  bail. 

Lord  Ellbnboroitgh,  C.  J.  said,  that  it  lay  upon  the  bail  who  came  to  ask 
for  an  indulgence  to  shew  that  the  writ  of  error  was  sued  out  on  that  day 
sedenit  curia ;  which  they  had  not  done ;  and  therefore  the  only  question 
was.  Upon  what  terms  the  proceedings  should  be  stayed  ?  which  the  Court 
would  take  till  the  next  day  to  advise  upon. 

Toddy  shewed  cause  against  the  rule,  and  obserred,  that  there  being  no 
bail  upon  the  writ  of  error  in  this  case,  the  Court  would  only  stay  plroceed- 
ings  upon  the  terms  of  the  bail  undertaking  to  pay  the  condemnation-money, 
and  the  costs  on  the  scire  facias  against  the  bail,  and  also  the  costs  on  the 
writ  of  error  in  case  die  judgment  was  affirmed,  as  was  doae  in  JSlCfon  T* 
Rrands,  2  Stnu  877. 

Marryat^  contra,  contended  for  the  practice  to  reliere  the  bail  upon  the 
terms  mentioned  in  the  rule,  if  they  came  at  any  time  before  execution  leried 
against  them. 

Cur,  adv.  vult 

Lord  ELLENBOROtroH,  C.  J.  upon  this  day  said,  that  it  appearing  that  the 
bail  were  fixed  before  the  writ  of  error  brought  by  the  principal,  the  Court 
bad  considered  upon  what  terms  the  proceedings  should  be  stayed  against 
the  bail  pending  the  writ  of  error ;  and  they  found,  that  the  rule  of  the  Courts 
had  been,  that  where  the  writ  of  error  is  not  brought  till  after  the  bail  hare 
been  fixed,  it  had  only  been  usual  to  relieve  them  by  staying  the  proceedings 
against  them  pending  such  writ  of  error,  on  the  bail's  undertaking  to  pay  the 
condemnation-money  and  the  costs  of  the  scire  facias  ;  and  in  a  case  where 
there  is  no  bail  in  error,  to  pay  the  costs  also  of  the  writ  of  error  if  the  judg- 
ment should  be  affirmed.  And  upon  these  terms  they  would  make  the  rule 
ab8olute.(l) 

Marryat  then  said,  that  he  would  consult  the  bail  whether  they  would 
accept  the  rule  upon  these  terms,  or  pa^'the  debt  at  once. 

(1)  Vkte  4rrm^  V.  JMimpfttMtt,  11  fiut,  316. 

Vol,  U.  -34 
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Frank  v.  StoTio. 

3£art,646.    May  13, 1803. 

Under  a  deviae  to  ^.  for  lifo,  wUhmU  impeaehmeiU  of  vNUte,  and  toith  a  power  qfjoUtmringf 
remainder  to  tbe  iasue  male  of  ^.'a  body  and  their  heira,  and  in  defaidt  of  such  tance  to  B, 
for  life*  without  impeachment  of  waate  and  with  power  of  jointuring,  remainder  to  the  ia- 
sue male  ofB.*9  body  and  their  heira  for  ever :  with  a  proviso  that  in  case  ^.  or  B.  should 
become  possessed  of  any  olher  estate,  and  be  obliged  to  change  his  name,  that  he 'should 
have  the  option  which  to  Uke,  but  not  to  take  both  estotes,  but  that  one  of  the  esUtes 
should  go  to  tbe  other  of  his  nephews:  remainder  and  residue  of  the  testator's  estate  to 
A.  in  fee :  held  that  A.,  who  had  no  child  till  after  the  death  of  the  tesUtor,  took  an  esUte 
tail  under  the  first  devise,  and  that  a  recovery  suffered  by  him  after  the  birth  of  a  son  was 
good. 

THE  followiDg  case  was  sent  by  the  Master  of  the  Rolls  for  the  opinion 
of  this  Court, 

Richard  Frank  by  his  will  in  writing,  dated  19th  of  May  1762,  duly 
executed  and  attested,  gave  and  bequeathed  to  his  nephew  Bacon  Franks  the 
pktintiflr,  all  his  estates  whatsoever  as  well  freehold  as  copyhold  in  possessioa 
and  reversion  in  the  county  of  York^  subject  as  therein  mentioned  to  hold  to 
the  said  B.  Frank  for  the  term  of  his  natural  life,  without  impeachment  of 
waste,  and  with  power  to  make  a  certain  jointure  thereout  for  any  futare 
wife ;  and  from  and  after  his  decease,  then  to  the  use  of  the  issue  male  of 
the  body  of  his  said  nephew  B.  F.  lawfully  begotten  or  to  be  begotten,  and 
their  hiirs ;  (subject  as  aforesaid).  And  in  default  of  such  issuer  then  he 
devised  the  same  estates  to  the  use  of  his  nephew  Richard  Frank  and  his 
assigns,  for  life,  without  impeachment  of  waste,  subject  as  aforesaid,  with  a 
like  power  of  jointuring :  and  from  and  after  the  decease  of  his  said  nephew 
R,  P.,  then  to  the  use  of  the  issue  male  of  the  body  of  his  said  nephew  £• 
jP.  lawfully  begotten  or  to  be  begotten,  and  their  heirs,  subject  as  aforesaid : 
and  in  default  of  such  issue,  then  to  the  use  of  his  nephew  Francis  Frank 
and  his  assigns  for  life,  without  impeachment  of  waste,  (subject  as  aforesaid,) 
with  a  like  power  of  jointuring  ;  and  from  and  after  the  decease  of  his  said 
nephew  F.  F.,  then  to  the  use  of  the  issue  of  the  body  of  his  said  nephew 
F,  F.  IfiwfuUy  begotten  or  to  be  begotten,  and  their  heirs  forever  (subject  as 
aforesaid.)  But  in  case  any  of  his  nephews  should  at  any  time  after  his 
decease  become  possessed  of  any  other  estate  than  the  estate  by  him  devised 
as  aforesaid,  and  be  obliged  to  change  their  name,  then  he  willed  that  such 
of  his  said  nephews  as  should  become  so  entitled  should  have  it  in  his  option 
to  take  the  estate  by  him  devised  as  aforesaid,  or  the  other  estate  as  should 
descend  or  come  to  him  ;  but  not  to  enjoy  both  the  estates ;  but  that  one  of 
the  said  estates  should  eo  and  descend  to  the  next  brother  in  remainder 
immediately  after  such  election  made.  And  the  testa^tor  thereby  also  gave 
all  the  residue  and  remainder  of  his  real  estates  unto  his  said  nephew  ]£icon 
Frankf  his  heirs  and  assigns.  The  testator  died  soon  after  making  his  will, 
and  upon  his  death  Bacon  Frank  entered  into  possession  of  tbe  said  devised 
estates,  which  he  still  retains.  And  having  been  advised,  that  he  took  an 
estate  in  tail  male  in  the  same,  he  suffered  a  recovery  thereof  as  of  Easter 
term  41  Geo.  3,  the  uses  of  which  were,  by  certain  indentures  of  lease  and 
release  dated  the  22d  and  23d  of  April  1801,  declared  to  be  (as  to  the  prem- 
ises now  in  question)  to  himself  in  fee.  Bacon  Frank  had  not  any  issue 
living,  nor  had  been  married  when  the  testator  made  his  will,  nor  at  the  time 
of  the  testator's  death  :  but  he  had  issue  at  the  time  of  his  suffering  the  re- 
covery, who  are  now  living.  Bacon  Frank  having  been  advised,  that  by  the 
means  aforesaid  he  acquired  an  estate  in  fee  simple,  he,  after  suffering  the 
recovery,  contracted  with  the  defendant  Stovin  for  the  sale  to  him  of  certain 
parts  thereof,  but  the  defendant  afterwards  objecting  to  the  title,  the  plaintiff 
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filed  his  bill  ftgainst  him  to  compel  him  to  complete  his  purchase.  The 
question  reserved  was,  whether  the  plaintiff  B.  Frank,  by  virtue  of  the  will 
of  the  said  Richard  Frank,  and  the  recovery  so  suflered  as  aforesaid,  and  of 
the  deed  to  lead  the  uses  thereof,  took  or  acquired  an  estate  in  fee  simple  in 
the  premises  in  question  ? 

Christian,  for  the  plaintiff,  contended  that  he  took  an  estate  tail  by  the 
will,  and  that  the  recovery  was  well  suffered :  and  he  relied  principally 
upon  Denn  v.  Puckey,  6  Term  Rep.  299,  as  in  point,  where  the  limitations 
were  in  terms  the  same  in  substance  as  the  present ;  the  difference  being, 
that  there  was  no  power  of  jointuring  there  :  but  an  express  estate  for  life 
being  given  to  the  first  taker  without  impeachment  oftvaste  afforded  the  same, 
argument  as  to  the  presumed  intention  of  the  devisor  that  he  should  not  take 
an  estate  of  inheritance ;  yet  the  words  following,  **for  default  of  such 
issue,**  namely,  issue  of  the  first  taker,  shewed  the  toeightier  intention  to  be, 
as  Lord  C.  J.  WUmot  expressed  it  in  Roe  v.  Grew,  2  Wils.  322,  that  the 
first  laker  should  take  an  estate  of  inheritance.  [Lord  EUenborough, 
There  was  a  similar  power  of  jointuring  in  King  v.  melling,  2  Lev.  S8 ; 
1  Yentr.  224]  So  there  was  in  Papillon  v.  Voice,  2  Pr.  Wms.  471,.and  in 
Broughton  v.  LankUy,  2  Ld.  Raym.  874,  6.  The  only  other  circum9tance 
which  differs  this  case  from  that  ot  Denn  v.  Puckey  is,  that  there  the  recovery 
was  suffered  before  a^y  issue  bom,  which  is  otherwise  here,  though  the 
plaintiff  had  no  issue  at  the  time  of  the  will  made,  nor  indeed  till  after  the 
testator's  death.  This  difference,  therefore,  cannot  operate  upon  the  questiod 
of  the  estate  tail.  He  also  referred  to  Robinson  v.  RoHnson,  1  Burr.  38, 
Hodgson  V.  Ambrose,  Dougl.  326,  Doe  v.  Applin,  4  Term  Rep.  82,  and  Doe 
▼.  Smith,  7  Term  Rep.  SM,  and  contended  that  it  was  clearly  the  intention 
of  the  testator  in  this  case,  that  the  estate  should  not  go  over  to  his  nephew 
Richard  till  there  was  a  general  failure  of  the  issue  of  Bacon  Frank ;  to 
eflfectuate  which  he  must  take  an  estate  tail.  [Le  Blanc,  J.  observed,  that  in 
Roe  V.  Grew  there  was  no  issue  of  the  first  taker  born.]  He  concluded  with 
referring  to  Page  v.  Hayward,  2  Salk.  570,  to  shew  that  a  condition  not 
broken  was  barred  by  a  recovery  suffered  by  tenant  in  tail ;  and  also  to 
GuUiver  v.  Ashley,  4  Burr.  1929. 

Home,  contra,  endeavoured  to  distinguish  this  from  the  cases  cited  to  shew 
that  the  plaintiff  took  an  estate  tail,  by  Sie  several  circumstances  of  the  express 
estate  for  life  given  to  him,  without  impeachment  or  waste,  afnd  with  a  power 
of  jointuring,  which  were  inconsistent  with  the  notion  of  living  the  first  taker 
an  estate  tail,  and  altogether  did  not  occur  in  any  of  the  otlier  cases,  and  shew- 
ed plainly  that  the  devisor's  intention  was  that  h6  should  only  take  for  life. 
In  Denm'r.  Puckey  the  first  taker  had  no  issue  at  the  time  of  the  recovery 
wtkred ;  and  therefore  though  the  Court  inclined  to  think  it  an  estate  tail, 
yet  the  ultimate  decision  went  on  the  ground,  that  whether  the  first  taker  took 
an  estate  tail  or  not,  yet  the  subsequent  remainder  to  the  issue  being  contin- 
gent might  be  well  barred  by  the  recovery  before  any  issue  bom,  upon  the 
doctrine  in  Lodingtan  v.  Kime,  Salk.  224 :  and  therefore  Lord  Kenyan  con- 
cluded, that  quacumque  via  data  without  determining  whether  N.  W,  took 
an  estate  toil  or  for  life  only,  the  lessor  of  the  plaintiff  was  not  entitled  to  re- 
cover. And  he  referred  to  Doe  v.  Cooper^  4  Term  Rep.  294,  where  a  de- 
vise to  a  daucfhter  and  the  issue  of  her  body  and  their  heirs  for  ever,  she 
having  a  child  living  at  the  time  of  the  devise,  was  holden  to  give  her  only 
an  estate  for  life,  with  remainder  to  her  children  as  purchasers.  [Le  Blanc^ 
J.    There  was  no  limitotion  over.] 

Christian,  in  reply,  observed  that  the  latter  case  was  a  devise  to  the  testa- 
tor's two  daughters  to  be  equally  dividedhevween  them,  one  moiety  to  the  one 
and  her  heirs,  and  the  other  moiety  to  the  other  for  life,  and  after  her  decease 
to  the  issue  of  her  body  and  their  heirs  for  ever,  she  having  a  child  then  liv- 
ing.   There  Lord  Kenyan  relied  on  this,  that  if  the  devise  of  the  second  moi- 
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•tywere  censtnied  to  give  an  estate  tail  tQ  that  daughter,  the  estate  would 
not  he  equally  divided,  contrary  to  the  intent  of  the  testator ;  for  there  heing 
no  limitation  over,  the  ultimate  reversion  of  the  second  moiety  would  he  again 
aobdivided  between  ihe  heirs  of  the  two  daughters. 

Lord  Ellbnborough,  C.  J.  This  case  is  clearly  ruled  by  that  of  Boer* 
GreWf  and  it  is  unnecessary  to  repeat  the  language  of  the  Court  there  again. 
The  following  certificate  was  afterwards  sent  to  the  Master  of  the  Rolls  : 
This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion  that  Sie  plaintiff  Bacon  Frank,  under  and  by  virtue  of 
the  will  of  the. said  Richard  Frank,  and  the  recovery  so  sufiered  as  stated  in 
the  above  case,  and  the  deed  to  lead  the  uses  thereof,  acquired  an  estate  in  fee 
simple  in  the  premises  in  question. 

Ellenbobough. 
23dofJlfay,  N.  Gbobb, 

,  1803,  S.  Lawbbkcb, 

S.  Lb  BI.ANC. 


HiltGU  V.  Kenwortbj. 

3£ut»553.    May  14, 1803. 

One  devM  a  leBt^ehtrge  to  bis  wift  for  life,  together  with  the  interest  in  190(K. ;  and 
■Her  her  decetee  deTiaed  the  »nt«hftrge  to  trustees  And  their  heira  to  sell  and  dispose  of 
the  same,  and  distcibnte  the  pnrchase-moner  amongst  certain  persons,  and  after  givini^  a 
few  small  legacies  directed  his  bonsebola  goods,  dke.  to  be  sold ;  and  the  money  aris- 
ing fh>m  die  sale  of  the  rent-charge  and  from  his  honsehold  goods,  &c.  andjrom  til  other 
luMUtaUmtid  sfsets ^  fduAwatuT9or  kind  mtntrmnd  loikersssatsr,  he  directed  shonld  be 
first  liable  to  the  payment  of  legacies,  and  theresidoe  to  be  diyided  ialooertain  paits, 
which  he  bequeathed  to  certain  persons;  with  a  proviso  that  the  reeeipt  of  the  trustees 
to  a  purchaser  of  the  rent-charge  should  be  sufficient  wi^iout  seeing  to  the  application  of 
the  purchase-money :  and  then  he  appointed  the  said  trustees  and  his  wife  his  executors. 
Held  that  the  trustees  did  not  take  the  legal  estate  in  the  real  property  of  the  devisor. 

IN  replevin  the  defendant  avowed  as  heir  at  law  of  one  Cornelius  Kenwor* 
tky%  deceased,  who  died  seised,  and  had  before  leased  to  the  plaintiff,  reserv- 
ing certain  rent,  and  because  the  rent  was  in  arrear  after  the  death  of  Cor* 
nelius  apd  the  seisin  of  the  defendant,  he  entered  and  distrained,  d^c.  Plea 
in  bar,  that  the  said  Cornelius,  being  so  seised,  on  the  11th  of  December  1799, 
made  his  wilt,  whereby  he  devised  the  premises  to  G.  WooUom,  James  and 
Joseph  LeeSt  in  fee,  and  afterwards  died  seised :  and  traversing  that  the  plain* 
tiff  held  of  the  defendant  after  the  death  of  Cornelius.  The  replication  took, 
issue  upon  this  traverse. 

This  cause  was  tried  at  the  last  York  assizes  before  Lord  EUenbonmgh^ 
C.  J.  when  the  jury  found  a  verdict  for  the  defendant  upon  the  issue  on  the 
above  avowry.  They  fl^lso  found  59Z.  in  arrear  of  the  rent,  and  that  the  goods 
distrained  were  of  that  value  over  and  above  the  charges,  4ec.  ;  subject  to 
the  opinion  of  the  Court  on  the  following  case  : 

Cornelius  Kenworthy,  being  seised  in  fee  of  the  premises  in  question,  made 
his  will,  dated  the  11th  of  December  1799,  duly  executed  and  attested  for 
passing  real  estates,  bv  which,  after  directing  payment  of  debts,  ^.  out  of 
his  personal  estate  by  nis  executors  after  named,  he  devised  unto  Dorothy  his 
wife  and  her  assigns  a  rent  of  90^.  issuing  and  payable  to  him  and  his  heirs 
out  of  certain  lands,  &c.  in  Milbron,  in  the  county  of  Lancaster,  bv  virtue  of 
a  certain  indenture  of  feoffment,  dated  the  9th  of  June  1788,  made  between 
him  (the  testator)  and  one  J.  Butteruorth,  hahendum  unto  the  said  Dorothy 
his  wife  and  her  assigns  for  her  life,  subject  to  the  performance  on  her  part 
of  all  convenants,  &c.  in  the  said  indenture  contained  on  his  part  to  be  per- 
formed.    He  also  gave  and  bequeathed  junto  his  wife  and  her  assigns  for  her 
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life  the  interest  of  12002.  placed  out  at  interest  by  him  in  the  hands  of 
Messrs.  WooUam^  Kmworthy^  and  Back^  of  Stockport,  brewers,  when  and 
as  sach  interest  should  become  due ;  and  after  the  decease  of  his  wife, 
then  he  gave  and  devised  the  said  clear  yearly  rent  of  90Z.  before  devised  to 
her  unto  G.  WooUom,  J*  Lees,  and  /;  Lees,  their  heirs  and  assigns,  upon  trust 
that  they  or  the  survivors  or  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  should  as  soon  as  conveniently  might  be  after  his  wife's  de« 
cease,  sell  and  dispose  of  the  same  rent  by  public  auction  for  the  best  price, 
^£C  ;  and  the  money  arising  therefrom  should  pay  and  distribute  in  the  man* 
ner  after  directed.  And  as  to  the  said  principal  sum  of  1200Z.,  after  the  de- 
cease of  his  wife,  he  gave  and  bequeathed  lOOOZ.,  part  thereof,  unto  and 
amongst  the  children  of  William  and  ^ary  Boyle  of,  d^c.  to  be  equally  d]*» 
Tided  amongst  them,  share  and  share  alike,  when  they  should  respectively  at* 
tain  the  age  of  21  years :  Provided,  that  if  any  of  the  said  children  died  be- 
fore their  respective  legacies  should  become  due  and  nayable,  without  leaving 
kwful  child  or  children,  then  the  share  or  shares  of  him,  kc,  so  dying  to  be 
equallv  divided  amongst  the  suririvors,  dec.  share  and  share  alike:  Provided, 
that  if  any  of  the  said  children  should  die  before,  dec.  and  leave  lawful  child 
or  children,  then  that  the  child  or  children  of  such  of  them  so  dying  should 
be  entitled  to  his  &ther  or  mother's  share,  Sec.  when  such  father  or  mother 
would  have  been  entitled  to  the  same  if  living.  He  also  gave  and  bequeath* 
ed  2002.,  residue  of  the  said  12002.,  nolo  William  Kenworthy  of,  &c.  to  be 

Giid  to  him  in  twelve  months  next  after  the  decease  of  the  testator's  wife, 
e  then  gave  to  A.  R.  2002.,  and  to  5.  W.  1002.,  to  be  paid  in  twelve  months 
next  after  his  decease  :  and  to  M.  S.  his  portrait,  and  after  the  decease  of  his 
wife  his  daughter's  portrait.  And  he  directed  that  all  his  household  goods 
and  furniture,  plate,  linen,  dsc.  and  all  other  things  in  his  house  at  his  death 
should  be  valued  within  one  month  af\er  his  decease  by  a  proper  person  to 
be  chosen  by  his  executors :  and  after  such  valuation  made,  that  his  wife 
might  choose  to  her  own  use  absolutely  such  of  the  goods,  6a:»  as  shie  thought 
proper,  not  exceeding  half  in  value  of  the  whole,  &c.  As  for  and  concern^ 
iMg  the  clear  monies  to  arise  and  be  received  from  the  sale  and  disposal  of  the 
stttd  rent  of  9QZ.  thereinbefore  devised  in  trust  to  be  sold  and  disposed  of  on 
the  death  of  his  toife,  as  also  the  m&nies  to  arise  from  a  sale  of  the  remainder 
of  his  household  goods  and  plate,  and  from  all  other  his  estate  and  effects  of 
what  nature  or  kind  soever  and  wheresoever,  he  thereby  directed,  that  the 
same  should  be  first  liable  to  the  payment  of  his  legacies ;  and  the  residue 
of  such  monies  to  aris^  as  aforesaid  to  be  divided  into  thirteen  equal  shares* 
Then  be  gave  and  bequeathed  six  of  the  said  thirteen  shares  unto  the  said 
J.  LeeSf  J.  Lees,  £.  B.,  S.  B.,  R.  W.,  and  C.  IF.,  to  be  equally  divided 
amongst  them  and  their  respective  executors  and  administrators,  share  and 
share  alike.  (In  like  manner  he  bequeathed  the  other  shares  to  difierent 
persons.)  Provided  that  when  any  person  or  persons  should  become  a  pur- 
chaser or  purchasers  of  the  said  yeavlv  rent  of  902.  the  receipt  of  his  said 
trustees,  or  the  survivors  or  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  should  from  time  to  time  be  good  and  sufficient  discharges  in 
law  and  equity  to  such  purchaser  or  purchasers  (and  that  the  purchaser  or 
purchasers  after  such  receipt  should  not  be  obliged  to  see  to  the  appliciition  of 
the  purchase-money,  dsc.)  Provided  that  it  should  and  might  be  lawful  to 
and  for  his  said  trustees  and  the  survivors  and  survivor  of  them,  his  heirs, 
dec.  in  the  first  place,  and  from  time  to  time,  by,  with,  and  out  of  the  said 
trust  estate,  monies,  effects,  and  premises,  to  reimburse  themselves  all  such 
losses,  costs,  charges,  damages,  and  demands  whatsoever  which  they  should 
sustain,  incur,  expend,  or  be  put  unto,  dec.  fof  or  by  means  of  the  trusts  here- 
by reposed  in  them,  or  any  thing  relating  thereto.  And  also  so  much  money 
as  they,  or  any  of  them,  should  reasonably  deserve  for  their  care  and  trouble, 
in,  for,  or  by  reason  of  the  performance  of  his  will,  or  the  execution  of  the 
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•tywere  censtnied  to  give  an  estate  tail  ta  that  daughter,  the  estate  woaU 
Dot  be  equally  divided,  cootraiy  to  the  intent  of  the  testator ;  for  there  being 
no  limitation  over,  the  ultimate  reversion  of  the  second  moiety  would  he  again 
subdivided  between  ihe  heirs  of  the  two  daughters. 

Lord  Ellbnborough,  C.  J.  This  case  is  clearfy  ruled  by  that  of  Boer. 
Grewt  and  it  is  unnecessary  to  repeat  the  language  of  the  Court  there  again. 
The  following  certificate  was  afterwards  sent  to  the  Master  of  the  Rolb  :^ 
This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion  that  Uie  plaintiff  Bacon  Franks  under  and  by  virtue  of 
the  will  of  the. said  Richard  Frank,  and  the  recovery  so  sufiered  as  stated  in 
the  above  case,  and  the  deed  to  lead  the  uses  thereof,  acquired  an  estate  in  fee 
simple  in  the  premises  in  question. 

.  ELLElfBOBOUGB. 

23dofJlfay,  N.  Gbobb, 

^  1803.  S.  Lawaekgb, 

S.  Lb  BI.ANC. 


HiltGU  i;.  Kenwortbj. 

3£ut,553.    May  14, 1803. 


One  devted  a  lenteharge  to  bte  wift  for  life,  together  with  the  intereet  in  19(NK. ;  mnd 
ttliBT  her  decetse  deriaed  the  »nt«harge  to  trustees  and  their  heirs  to  eel!  and  dispoee  of 
the  same,  and  distribnte  the  purchase-moner  amongst  oerUin  persons,  and  after  giving  a 
few  small  legacies  directed  his  househola  goods,  Ac.  to  be  sold ;  and  the  money  aris- 
ing fh>m  the  sale  of  the  rent-charge  and  from  his  honsehold  goods,  &c.  andjram  ml  other 
luM$$ua9tmd  Bfiet$vf  whUmaiitnar  kimd  soever  and  tokerteoeter^  he  directed  should  be 
first  liable  to  the  payment  of  legacies,  and  theresidoe  to  be  divided  iatooertain  pnttSt 
which  he  bequeathed  to  certain  persons ;  with  a  proviso  that  the  receipt  of  the  tnisteee 
to  a  purchaser  of  the  rent-charge  should  be  sufficient  wi^iout  seeing  to  the  application  of 
the  purchase-money :  and  then  he  appointed  the  said  trustees  and  his  wife  his  executors. 
Held  that  the  trasteea  did  not  take  the  legal  estate  in  the  real  property  of  the  devisor. 

IN  replevin  the  defendant  avowed  as  heir  at  law  of  one  Cornelius  Kenwor* 
tky%  deceased,  who  died  seised,  and  had  before  leased  to  the  plaintiff,  reserv- 
ing certain  rent,  and  because  the  rent  was  in  arrear  after  the  death  of  Cor^ 
ndius  and  the  seisin  of  the  defendant,  he  entered  and  distrained,  6»:.  Plea 
in  bar,  that  the  said  Cornelius,  being  so  seised,  on  the  11th  of  December  1799, 
made  his  will,  whereby  he  devised  the  premises  to  G.  WooUom,  James  and 
Joseph  Lees,  in  fee,  and  afterwards  died  seised :  and  traversing  that  the  plain* 
tiff  held  of  the  defendant  after  the  death  of  Cornelius.  The  replication  took, 
issue  upon  this  traverse. 

This  cause  was  tried  at  the  last  York  assizes  before  Lord  EUenboraugh^ 
C.  J.  when  the  jury  found  a  verdict  for  the  defendant  upon  the  issue  on  the 
above  avowry.  They  a^Iso  found  59Z.  in  arrear  of  the  rent,  and  that  the  goods 
distrained  were  of  that  value  over  and  above  the  charges,  4ec.  ;  subject  to 
the  opinion  of  the  Court  on  the  following  case  : 

Cornelius  Kentportky,  being  seised  in  fee  of  the  premises  in  question,  made 
his  will,  dated  the  11th  of  December  1799,  duly  executed  and  attested  for 
passing  real  estates,  by  which,  after  directing  payment  of  debts,  dsc.  out  of 
his  personal  estate  by  nis  executors  after  named,  he  devised  unto  Dorothy  his 
wife  and  her  assigns  a  rent  of  90^.  issuing  and  payable  to  him  and  his  heirs 
out  of  certain  lands,  &c.  in  Milbron,  in  the  county  of  Lancaster,  by  virtue  of 
a  certain  indenture  of  feoffment,  dated  the  9th  of  June  1788,  made  between 
him  (the  testator)  and  one  /.  Butterteorth,  habendum  unto  the  said  Dorothy 
his  wife  and  her  assigns  for  her  life,  subject  to  the  performance  on  her  part 
of  all  convenants,  &c.  in  the  said  indenture  contained  on  his  part  to  be  per- 
formed.    He  also  gave  and  bequeathed  ^niQ  his  wife  and  her  assigns  for  her 
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life  the  interest  of  12002.  placed  out  at  interest  by  him  in  the  hands  of 
Messrs.  WooUam^  Kemworthy^  and  Back^  of  Stockport^  brewers,  when  and 
«8  such  interest  should  become  due ;  and  after  the  decease  of  his  wife, 
then  he  gave  and  devised  the  said  clear  yearly  rent  of  90Z.  before  devised  to 
her  unto  G,  WoolUnn^  /•  Lee$^  and  /;  Xeef,  their  heirs  and  assigns,  upon  trust 
that  they  or  the  survivors  or  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  should  as  soon  as  conveniently  might  be  after  his  wife's  de« 
cease,  sell  and  dispose  of  the  same  rent  by  public  auction  for  the  best  price, 
^Ec. ;  and  the  money  arising  therefrom  should  pay  and  distribute  in  the  man- 
ner after  directed.  And  as  to  the  said  principal  sum  of  12002.,  after  the  de* 
cease  of  his  wife,  he  gave  and  bequeathed  1000/.,  part  thereof,  unto  and 
amongst  the  children  of  WiUiam  and  Jdary  Boyle  of,  ^.  to  be  equally  di- 
vided amongst  them,  share  and  share  alike,  when  they  should  respeetivelv  at- 
tain the  age  of  21  years:  Provided,  that  if  any  of  the  said  children  died  be- 
fore their  respective  legacies  should  become  due  and  payable,  without  leaving 


lawful  child  or  children,  then  the  share  or  shares  of  him,  kc.  so  dying  to  be 
equally  divided  amongst  the  survivors,  dec.  share  and  share  alike:  Provided, 
that  if  any  of  the  said  children  should  die  before,  dec.  and  leave  lawful  child 
or  children,  then  that  the  child  or  children  of  such  of  them  so  dying  should 
be  entitled  to  his  father  or  mother's  share,  &c.  when  such,  father  or  mother 
would  have  been  entitled  to  the  same  if  living.  He  also  gave  and  bequeath- 
ed 2002.,  residue  of  the  said  12002.,  unio  William  Kenworthy  of,  &c.  to  be 
Giid  to  him  in  twelve  months  next  after  the  decease  of  the  testator's  wife, 
e  then  gave  to  A.  R,  2002.,  and  to  S.  W.  1002.,  to  be  paid  in  twelve  months 
next  after  his  decease :  and  to  M.  S.  his  portrait,  and  after  the  decease  of  his 
wife  his  daughter's  portrait.  And  he  directed  that  all  his  household  goods 
and  furniture,  plate,  linen,  dsc.  and  all  other  things  in  his  house  at  his  death 
should  be  valued  within  one  month  after  his  decease  by  a  proper  person  to 
be  chosen  by  his  executors :  and  after  such  valuation  made,  that  his  wife 
might  choose  to  her  own  use  absolutely  suqh  of  the  goods,  dec.  as  she  thought 
proper,  not  exceeding  half  in  value  of  the  whole,  &c.  As  for  and  concern'* 
ixg  the  dear  monies  to  arise  and  be  received  from  the  sale  and  disposal  of  the 
stud  rent  of  9Q2.  thereinbefore  denised  in  trust  to  be  sold  and  disposed  of  on 
the  death  of  his  wife,  as  also  the  m&nie$  to  arise  from  a  sale  of  the  remainder 
of  his  household  goods  and  plate,  and  from  all  other  his  estate  and  effects  of 
what  nature  or  kind  soever  and  wheresoever,  he  thereby  directed,  that  the 
same  should  be  first  liable  to  the  payment  of  his  legacies ;  and  the  residue 
of  such  monies  to  arise  as  aforesaid  to  be  divided  into  thirteen  equal  shares. 
Then  he  gave  and  bequeathed  six  of  the  said  thirteen  shares  unto  the  said 
J,  Leess  /.  Lees,  E.  B.,  &  B.,  R.  W.,  and  C.  TV.,  to  be  equally  divided 
amongst  them  and  their  respective  executors  and  administrators,  share  and 
share  alike.  (In  like  manner  he  bequeathed  the  other  shares  to  different 
persons.)  Provided  that  when  any  person  or  persons  should  become  a  pur- 
chaser or  purchasers  of  the  said  yearly  rent  of  902.  the  receipt  of  his  said 
trustees,  or  the  survivors  or  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  should  from  time  to  time  be  good  and  sufficient  discharges  in 
law  and  equity  to  such  purchaser  or  purchasers  (and  that  the  purchaser  or 
purchasers  after  such  receipt  should  not  be  obliged  to  see  to  the  applicfition  of 
the  purchase-money,  dec.)  Provided  that  it  should  and  might  be  lawful  to 
and  for  his  said  trustees  and  the  survivors  and  survivor  of  them,  his  heiirs, 
dsc.  in  the  first  place^  and  from  time  to  time,  by,  with,  and  out  of  the  said 
trust  estate,  monies,  effects,  and  premises,  to  reimburse  themselves  all  such 
losses,  costs,  charges,  damages,  and  demands  whatsoever  which  they  should 
sustain,  incur,  expend,  or  be  put  unto,  dec.  for  or  by  means  of  the  trusts  here- 
by reposed  in  them,  or  any  thing  relating  thereto.  And  also  so  much  money 
as  they,  or  any  of  them,  should  reasonably  deserve  for  their  care  and  trouble, 
in,  for,  or  by  reason  of  the  performance  of  his  will,  or  the  execution  of  the 
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tnists,  thereby  in  them  reposed,  or  the  management  thereof,  or  any  other 
thing  in  anywise  relating  thereto ;  and  that  they,  or  any  of  them,  ahoald  not 
be  answerable  for  any  more  monies  than  what  should  actually  come  to  their 
hands  respectively,  nor  for  any  involuntary  loss  or  misfortune  which  might 
happen  to  the  estate  and  money  :  nor  should  the  one  of  them  be  answerable 
or  accountable  for  the  acts,  receipts,  neglects,  defaults,  misapplication,  or  non« 
application  of  the  other  of  them,  and  that,  notwithstanding  they  might  join 
in  receipts,  but  each  of  them  only  for  his  and  their  own  respective  wilful 
acts,  receipts,  neglects,  and  defaults.  And  lastly,  he  appointed  his  wife  and 
the  said  G.  Woollom,  J.  Lees,  and  J*  Lees,  executors  of  his  will ;  dated  the 
11th  of  December,  1799,  and  properly  executed  and  attested.  The  testator 
died  seised  of  such  his  estate  in  the  premises  in  question  on  the  16th  of /mt- 
uary,  1800,  without  having  revoked  nis  will,  leaving  the  defendant  his  grand- 
son and  heir  at  law.  The  plaintiff  held  the  premises  during  the  time  in  the 
said  avowry  mentioned,  until  the  death  of  the  testator,  as  tenant  to  him  al 
and  under  the  rent  and  in  the  manner  mentioned  in  the  said  avowry,  and 
continued  to  hold  the  same  after  the  death  of  the  testator,  nntil  and  at  the 
time  of  taking  the  distress  as  mentioned  in  that  avowrv-  And  it  wa9  admit- 
tedt  that  the  defendant  is  entitled  to  the  verdict  upon  the  said  avowry,  if  the 
Court  shall  be  of  opinion  that  the  premises  did  not  pass  by  the  will  to  the 
devisees  therein  named  :  but  if  the  premises  in  question  did  so  pass,  then  the 
plaintiff  is  entitled  to  a  verdict  with  nominal  damages ;  and  a  verdict  is  to  be 
accordingly  entered  for  him.  The  question  for  the  opinion  of  the  Court  was. 
Whether  upon  the  death  of  the  testator  the  premises  mentioned  oassed  by  his 
will  to  his  devisees  therein  mentioned,  or  aescended  to  the  defendant  as  his 
heir  at  law  ? 

Wood,  for  the  plaintiff,  contended,  that  the  legal  estate  necessarily  passed 
to  the  trustees  named  in  the  will,  from  the  several  provisions  made  in  it,  and 
by  the  residuary  clause ;  though  he  admitted,  that  there  was  no  express  de- 
vise of  the  fee  to  them.  The  words  in  the  residuary  clause,  as  for  and  con- 
cerning the  clear  monies,  ^cc,  from  the  sale  of  the  said  rent  of  902.  before 
devised  in  trust  to  be  sold,  &c.,  as  also  the  monies  from  the  sale  of  his  house- 
hold goods,  &c.  **  and  from  all  other  his  est€Ue  and  effects  of  tokat  nature  or 
**  kind  soever,^*  dec.  shews  that  he  meant  his  executors  and  trustees  to  dispose 
of  his  real  ^s  well  as  personal  estate,  though  coupled  with  antecedent  words 
relating  to  personal  estate.  As  in  Ridout  v.  Pain,  3  Atk.  486,  where  a 
devise  of  '*  all  the  rest,  residue  and  remainder  of  m^  goods,  chattels,  and  per^ 
tonal  estate,  together  with  my  real  estate  not  herem  before  devised,"  to  the 
devisor*?  wife,  whom  he  appointed  his  sole  executrix,  was  holden  to  carry  the 
land  and  inheritance.  Ana  in  Scott  v.  Alberry,  lb.  493,  and  Com.  Rep.  337, 
there  cited,  where  one  gave  to  /•  S.  his  "  wearing-apparel,  linen,  and  books, 
with  all  other  his  estate  whatsoever  and  wheresoever  not  therein  before  given 
and  bequeathed : "  which  was  deemed  sufficient  to  carry  real  estate.  [There 
the  testatdr  had  before  devised  some  real  estate  to  S,  T.  But  what  real  es- 
tate is  before  devised  here  to  the  trustees  ?]  He  had  before  devised  the  rent- 
charge  of  90/.  a  year  to  his  wife  for  her  life,  and  afterwards  directs  the  trus- 
tees to  sell  and  dispose  of  the  real  estate,  and  make  distribution  of  it  amongst 
the  persons  named.  [Lawrence,  J.  desired  him  to  point  out  in  what  part  of 
the  will  there  was  any  disposition  of  the  real  estate  to  the  trustees.]  The 
trustees  are  to  distribute  the  money  arising  from  the  sale ;  therefore  they 
must  have  the  legal  title  to  enable  them  to  sell  the  estate. 

Lawbbngb,  J.  A  power  of  sale  does  not  of  itself  give  the  legal  property. 
Where  a  man  directs  his  executors  to  sell,  till  sale  the  land  descends  to  the 
heir  at  law,  and  he  may  enter :  so  says  Lord  Coke,  Co.  Lit.  236,  a.  Here  is 
a  proviso  that  the  receipt  of  the  trustees  to  a  purchaser  of  the  rent-charge 
shall  be  sufficient ;  but  there  is  no  disposition  of  the  property. 

Wetherdl  for  the  defendant  was  stopped  by  the  Court. 
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Lord  Ellenborot76R,  G.  J.  Here  are  no  words  of  devise  to  tbe  tmsteeSf 
which  will  carry  the  legal  estate  to  them.  Whether  the  heir  wotild  be  con* 
sidered  as  a  trustee  in  the  mean  time  before  sale  is  another  qoestion. 

Per  Curiam^  Postea  to  the  Defendant* 


Desenfans  v.  O'Bryen. 

3  £aBt,  559.    May  14,  1803. 

A  deed  for  fecnring  an  annuity  containing  a  stipulation,  tliat  the  traetee  should  permit  the 
grantor  to  take  the  rents  and  j>rofits  until  default  in  the  payment  of  the  annuity,  and  that 
tit  east  the  annuity  should  be  m  art  tar  for  60  days^  the  trustee  might  enter  and  raise  suffi- 
cient to  satisfy  it,  and  suffer  the  grantor  to  take  the  overplus  from  time  to  time,  is  not  sat- 
isfied by  a  memorial  only  describing  such  deed  as  containing  i\t  usual  powers  rfenirif  an€ 
disiregt  and  parcsptiam  of  ikt  renU  tuuL  prq/Us  of  the  premises  for  better  eecuring  and  et^orc' 
ing  the  payment  of  the  annuity, 

A  RULE  called  upon  the  plaintiff  to  shew  cause  why  the  judgments  and 
executions  in  the  defendant's  affidavit  mentioned  should  not  be  set  aside,  and 
why  the  warrants  of  attorney  therein  also  mentioned  should  not  be  delivered 
up  to  be  cancelled ;  on  the  ground  that  the  memorials  of  the  respective  an* 
nnities  were  defective  in  not  setting  out  the  trusts  of  the  several  deeds  ,*  and 
why  90i?.,  levied  on  the  defendant  for  the  arrears  of  the  said  annuities,  and 
now  in  the  hands  of  the  sheriff,  should  not  be  repaid,  and  proceedings  stayed 
in  tbe  mean  time. 

The  affidavit  of  the  defendant  stated,  that  he,  on  the  12th  of  August  1795, 
in  consideration  of  6507.  paid  to  him,  granted  to  the  plaintifif  an  annuity  of 
801.  determinable  on  three  lives  named,  and  gave  a  bond  and  warrant  of  at- 
torney to  secure  the  same,  and  also  executed  a  certain  indenture  between  the 
defendant  of  the  first  part,  the  plaintiff  of  the  second,  and  T.  Lane  a  trustee 
of  the  third  part,  whereby  the  aefendant  assigned  to  Lane  certain  premises  for 
a  term  of  years  determinable  on  the  said  three  lives,  upon  the  following 
trusts :  1.  To  permit  and  suffer  the  defendant  to  possess  and  enjoy  the  prem- 
ises and  to  receive  and  take  the  rents  and  profits  to  his  own  use,  until  default 
made  in  the  payment  of  the  annuity,  at  the  times  therein  mentioned.  2.  In 
case  the  annuity  should  be  in  arrear  for  sixty  days,  being  lawfully  demanded, 
then  the  trustees  might  enter  upon  the  premises  assigned,  and  out  of  the 
rents  and  profits,  or  by  sale  or  mortgage  of  the  premises  during  the  remain- 
der of  the  term,  should  raise  sufficient  to  satisfy  the  arrears  of  the  annuity 
and  also  all  costs,  kc.  and  should  pay  to  or  otherwise  permit  and  suffer  the 
defendant,  his  executors,  &c.  from  time  to  time  to  receive  and  take  the  over- 
plus of  the  rents  and  satisfaction  of  the  annuity  to  his  own  use.  It  then 
stated  another  annuity  of  40/.  granted  to  the  plaintiff  by  similar  securitiesi 
and  that  judgment  had  been  entered  up  on  both  the  warrants  of  attorney : 
and  that  the  annuities  having  been  since  assigned  to  one  Lake,  and  the  pay- 
ments being  in  arrear,  executions  were  sued  out  upon  those  judgments  against 
the  defendant  in  the  plaintiff's  name  by  Lake ;  whereupon  the  defendant 
gave  a  fresh  warrant  of  attorney  to  Lake  to  confess  judgment  for  the  arrears, 
on  which  execution  was  sued  out.  The  memorial  of  the  indenture  only  stated 
the  first  of  the  above  mentioned  trusts  in  these  words :'  **  in  which  said  in- 
^  denture  is  contained  the  usual  powers  of  entry  and  distress  and  perception 
"  of  the  rents  and  profits  of  the  said  premises  for  better  securing  and  en- 
"  forcing  the  payment  of  the  said  annuity."  But  it  wholly  omitted  the 
secondly  mentioned  trust  in  favour  of  the  grantor. 

Gibbs  and  Freer  shewed  cause  against  the  rule,  and  insisted,  that  it  was 
unnecessary  to  state  the  resulting  trust  in  the  memorial ;  for,  whether  ex- 
pressed or  not  in  the  deed,  it  would  have  resulted  by  law,  and  therefore  the 
omission  of  it  could  not  prejudice  the  defendant,  or  conceal  from  him  his 
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right  It  was  enough  to  state  in  die  general  terms  of  the  memorialt  that  il 
contained  *'  the  usual  powers  of  entry  and  distress  and  perception  of  the  rents 
*<  and  profits,^'  &c.  In  Tolderny  ▼.  Allan,  6  Term  Rep.  480,  the  Court  said, 
that  the  legislature  (17  Geo.  3.  c.  26,)  did  not  mean  to  require  that  the  me* 
morial  should  set  forth  all  the  trusts  which  were  a  lien  on  the  estate,  inde- 
pendently of  the  annuity,  such  as  for  payment  of  taxes,  &c. ;  hut  only  those 
created  m  consequence  of  it.  Now  here  it  is  done  in  substance;  and 
therefore  is  distinguishable  from  Denn  v.  Dolman,  5  Term  Rep.  641,  where 
the  men^orial  only  set  forth  that  the  demise  was  made  by  the  grantor  to  a 
trustee  *'  upon  the  trusts  therein  mentioned,''  without  mentioning  what  the 
trusts  were ;  and  also  from  ex  parte  Ansell,  1  Bos.  and  Pull.  62,  where  it 
only  stated  that  the  annuity  was  redeemable  "  on  such  notice,  termsi^  and  con- 
ditions as  were  therein  expressed."  In  neither  case  were  the  trusts  omitted 
to  be  stated  such  as  were  necessarily  implied  by  law.  And  in  many  of  the 
late  cases  the  Court  have  consideredf  objections  of  this  sort  as  going  beyond 
the  strict  letter  of  the  statute,  which  only  requires  the  names  of  the  parties  to 
be  set  forth,  "  and  for  whom  any  of  them  are  trustees,"  without  saying  that 
the  trusts  themselves  shall  be  mentioned.  2dly,  They  insisted,  that  at  any 
rate,  the  objection  came  too  late^  as  the  defendant  might  have  resisted  pay- 
ment on  this  ground  when  execution  was  before  sued  out  on  the  judgment 
confessed;  and  having  lost  his  opportunity  then,  he  ought  not  now  to  be  re- 
lieved on  summary  application;  according  to  Buck  v.  T^te,  7  Term  Rep* 
496,  and  Wiikey  v.  fVooUey,  lb.  540. 

Erskine  and  fVood,  contra,  referred  to  Tayl&r  v.  JaARj0fi,(a)  and  wefe 
stopped  by  the  Court. 

LK>rd  Ellenborough,  C.  J.  The  defendant  stands  strongly  upon  the  de- 
cided cases,  which  must  bind  us  sitting  here  :  though  I  fairly  say,  that  if  this 
were  a  new  question  I  should  not  give  my  assent  to  the  necessity  of  stating 
the  particular  trusts  in  the  memorial,  when  the  act  of  parliament  only  re- 
quires the  names  of  the  parties  to  the  deeds,  and  for  whom  any  of  them  are 
trustees,  without  saying  a  word  as  to  the  trusts.  That  question,  however, 
is  now  before  the  House  of  Lords  upon  a  writ  of  error*  where  these  cases 
may  undergo  a  revision  ;  but  sitting  here  we  must  be  bound  by  them,  especial- 
ly when  some  of  them  have  not  merely  been  decided  upon  summary  appli- 
cation, but  in  a  form  in  which  the  question  appeared  on  the  record,  and  might 
have  been  carried  to  the  dernier  resort.  But  supposing  the  trusts  necessary 
to  be  set  forth  in  the  memorial,  its  merely  stating  that  the  indenture  contained 
the  usual  powers  of  entry  and  distress,  ^.  is  much  too  general ;  for  it  wholly 
omits  to  state  the  interval  of  sixty  days  after  the  annuity  should  have  frilen 
in  arrear  allowed  to  the  grantor  before  the  entry  of  the  trustees,  and  every 
other  particular  modification  of  the  trust. 

The  other  Judges  expressed  themselves  of  the  same  opinion,  and  Lawreneef 
J.  particularly  referred  to  the  case  ex  parte  Amell,  where,  after  time  taken  to 
deliberate  by  the  Court,  Lord  C.  J.  Evre  said,  that  they  had  conferred  with 
all  the  Judges  upon  the  question,  and  the  result  was,  that  where  an  annuity 
was  redeemable  the  terms  and  conditions  of  redemption  ought  to  be  set  forth 
in  the  memorial. 

Rule  absolute. 

(c)  8  Term  Rep.  184.  There  the  deed  for  lecorinfi^  the  uinoity  stipalsted  that^the  true- 
lee  shoald  permit  the  grantor  to  receive  the  rents  and  profits  till  default  made  in  the  pay- 
ment of  the  annuity,  and  then  in  trust  for  the  grantee ;  and  the  memorial  stated  the  traai 
to  be  for  the  grantee  generally,  which  was  holden  ill. 
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The  King  vi  The  Inhabitants  of  Alvelejr. 

3£art,66S.    May  18, 1868. 

A  simgle  woman  living  ;in  lerTioe  with  iiar  nuuner  i«  not  remorable  eten  ftinoe  the  afat  35 
Geo.  3.  0. 101.  a.  6,  againat  the  conaient  both  of  heraelfand  h«r  maater;  though' adjudged 
hf  the  order  of  lemoval  to  be  with  ehUd^  and  (kerffon  deemed  chargeable  to  the  pariih  in 
wbieh  ahe  waa  aerring ;  that  atatate  not  extending  to  make  peraona  leaMvaUe,  ^bct 
wevp  not  proper  objeota  of  lemciTal  hefoie,  but  only  to  leave  certain  deaortpti^ha  of  per* 
aona  ezcepled  out  of  the  act  liable  to  be  removed,  though  not  in  fiict  chargeable,  if  otoar* 
'  jriae  proper  objebta  of  removal. 

TWO  Justices  by  an  order  removed.  Jam  Hhusn^  singTe  woiiiaB,.from  the 
parish  oiKHver  id  the  county  of  Stafford  to  the  parish  of  Alvdeif  in  the 
coanty  of  Salop;  m  which  order  h-  was  stated^  that  upon  the  complainC  of 
the  churchwardens  and  overseeis  of  K.  unto  the  said  jnsUces /*  toat  Jane 
HintoHj  single  ttfoman^  had  come  to  inhabit .  in  the  stid  parish  of  K.  not  bar- 
ing gained  a4egal  settlement  there,  and  that  the  mid  J.  H.  ii  with  chiH  and 
it  therefore  deemed  chargeable  to  the  said  parish  of  K.  they  the.  said  justices 
upon  4tie  proof  made  thereof  ^  as  well  upon  the  examination,  of  the  said  J.  JST^ 
upon  oath  as  otherwisei  and  likewise  upon  due  consideretion  had  of  the 

E remises,  did  adjndgs  the  same  to  hie  true,  and  did  likewise  adjudge  that  the 
iwfol  settlement  of  the  said  /.  H.  was  in  the  said  parish  of  A."  tec.  they 
did  therefore  require  the  said  church-wardens,  6cc.  of  K.  to  convey  and  de- 
liver, and  the  said  church-wardens,  &c.  of  A.  to  receive  the  pauper.  The 
Sessions  on  appeal  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the- following  case.  ^ 

The  pauper  was  settled'  by  birth  in  the  parish  of  Alvde:g%  and  some  time 
previous  to  Michaelmas  1801  hired  herself  to  Ednsard  Cost  of  BnnAjt  in  the 
parish  of  Kinder  for  a  year,  at  the  wagesxof  U.  She  entered  upon  her  ser* 
vice  on  the  1st  of  October  following,  and  continued  therein  without  interrup- 
tion til^  the  2d  o(.  September  1802,  when  she  being  about  seven  months  gone 
with  child,  the  parish  officers  of  Ktnver  insisted  upon  her  going  before  twe 
magistrates  for  the  purpose  of  bein^  examined  as  to  the  place  of  her  settle- 
ment, and  accoidingly  took  her  awav  from  her  s^viee  on  the  evening  of  that 
daTt  and  thie  next  morning  brought  her  before  the  magistrates,  wfao^  made  the 
order  of  removal.  The  pauper's  master,  had  made  no  complaints  against 
her :  he  did  not  consent  to  her  being  taken  away,  but  dbjected  to  it ;  ns  did 
the  pauper  herself,  who  was  perfectly  able  to  do  her  work ;  and  it  being* 
harvest  time  the  master  could  ill  spare^her.  After  the  piniper's  examination 
had  been  taken  she  cetumed  to  her  nmster's  service ;  and  on  the  following 
day  the  parish  officers  removed  her  under  the  order  from  Kinver  to  Alvdty^ 
telling  her  at  the  same  time  that  she  might  return  to  Kinver.  The  master 
also  told  the  parish  officer^  that  he  should  insist  on  the.  pauper's  returning 
and  serving  oat  the  rest  of  her  year.  The  pauper  accordingly  returned' to 
Einver  and  served  out  the  rest  of  her  year,  and  received  her  whole  year's 
wages. 

Touchet  and  Puller,  in  support  of  the  order  of  Sessions,  contended  that 
the  pauper  waa  remevable  by  the  express  provision  of  the  stat.  35<3eo.  3. 
c.  101.  s.  .6,  "  that  every  unmarried  w6man  with  child  shall  be  deemed  and 
*^  taken  to  Be  a  nersen  actually  chargeable  within  the  true  intent  and  meaning, 
'*  of  this  act  to  tne  parish,  &c.  in  which  he  shall  inhabit,  and  may  be  removed 
''  as  such  to  the  place  of  her  last  legal  settfement,'^  dco.  Now  the  object  of 
that  act  was  to  enable  parishes  to  remove  paupers  not  legally  settled  therein 
when  they  became  actually  chargeable,  instead  of  removing  them  upon  the 
supposition  only  of  their  being  likely  to  be  chargeable,  as  the  hiw  stood  be- 
fore the  act.  The  necessity  of  this  clause  was  obvious,  to  prevent  such 
Vol.  II.  35 
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persons  haviDg  it  in  their  power  to  settle  their  bastard  children  iii»  the  place 
of  their  birth  instead  of  in  the  parishes  to  which  they  respectively  belonged, 
which  is  only  provided  for  by  the  latter  part  of 'the  clause  in  case  of  the 
birth  pending  an  order  for  the  removal  of  the  mother.  The  only  case  on 
this  branch  of  the  act  is  R.  V.  Great  Yarmouth^  8  Term  Rep.  68,  where  the 
Court  put  a  strict  construction  on  the  words  of  the  clause,  and  held  that  they 
extended  to  a  certificated  single  woman  with  child^  though  such  ai  person  was 
certainly  not  removable  before. that  act,  as  was  ruled  in  S>  v.  St.  Mary 
JVestport^  3  Term  Rep.  44.  If  it  be  «aid  that  an  order  of .  removal  cannot 
dissolve  the  contract  ^tween.  the  master  ^n^  servant,  the  atiswer  is,  that  no 
private  agreement  of  the  parties  can  intervene  to  prevent  the  execution  of  a 
public  law  in  a  case  falling  within,  it.  And  in  R,  v.  Kenilworihf  2  Term 
Rep.  5d8,  where  ii  pauper  was  removed  by  an  order  out  of  the  service  of  his 
master  in  the  parish  otA.j  against  which  there  Waa  no  appeaU  it  was  .Golden 
to  dissolve  the  cbntract  of  hiring  for  a  year,  under  which  be  was  then  serving ; 
ao  that  though  he  returned  a  few.  days  afterwards  to  his.master  in  il.,  and 
served  out  his  year,  and  received  his  full  wages,  he  could  not  thereby  gain  a 
settlement.  BtdUr^  J.  there  said,  "  ^at  the  order  of  removal  put  -an  end  to- 
the  service."  And  in  a  subsequent .  case,  R,  v.  FUhngleVf  lb.  709,  where 
one  residing  on  a  tenement  of  10^.  a  year  was  removed,  Loid  Kenyam  dis- 
tinguished it  ftom  B.  V.  Keniiwortht  because  *'  that  was  a  case  of  nuister  and 
servant,  and  there  the  justices  have  a  power  of  putting  an  end. to  the  coo* 
tract."  Then  here  if  the  old  contract  were  dissolved  by  operatien  of  law, -the 
service  afterwards  was  under  a  new  contract,  and  could  not  gain  the  pauper 
a  settlement.  . 

Lord  ELLaivBOBOUGH,  C.  J.  If  the  order  of  removal  were  good,  no  deebt 
it  would  operate  to  dissolve  the  contract.  In  Rex  v.  Kenilworth,  the  order  of 
vemioval  being  unappealed  from  was  therefore  to  be  deemed  a  valid  one :  but 
this  is  now  under  appeal,  and  may  be  controverted.  .  And  that  brings  it  pi 
the  question  whether  the  order  were  properly  inade  ?  Was  it  not  the  mean- 
ing of  the  act  to  prevent  the  removal  of  persons  until  actually  chargeable^ 
w$o  were  before  removable  if  likely  to  become  so :  but  not  .to  make  persona 
nemovaUe  who  were  not  proper  objects  of  removal  before  4iat  act?  Could  il 
be  meant  .that,  a  person  in  this  situation  should  be  liable  to  be  torn  away  firem 
ber  parents,  whatever  her  condition, in  life  may, be,  and  however  far  removed 
from  any  probability  of  being  a  change  on  the  parish  ?  Is  there  any  instance 
te  be  found  in  the  books  before  this  act  of  a  woman  under  these  circum- 
etances,  being  a  person  of  substance,  and  yet  deemed  to  be  remov^le  I  The 
aubstance  of  a  person  so  sStuated  repel»the  idea  of  her  being  chargeaUe:  and 
the  act  did  not  mean  to  make  any  person  removable  who  wais  not  so  ante^ 
eedendy  to  A/e  oassing  of  the  act.  The  general  provision  is,  that  jio  person 
shall  he  removable  till  actually  chargeable,  and  tha  6th  section  iqlrodoces  an 
ezceptioa  to  that  general  rul^  leaving  the  person  so  circumstanced  to  the 
operation  of  the  law  as  it  stood  before  the  passing  of  the  act.    .   *  . 

The  respondents' counsel  observed,  that  there. were  no  fscts  stated  in  the 
case  to  shew  that  the  woman  was  not  a  person  who  was  likely  te  becoltoe 
changeable  at  the  time  of  the  order  made,  or  that  the  removing  msgislrates 
had  not  exercised  their  judgment  upon  that  fact:  on  the  contrary,  they  ad- 
judge her  to  be  chargeable ;  and  before  the  act  in  question  such  a  peraon  was 
removable.    . 

JLord  EjLLBNBOEouGH,  C.  J.  There  is  nothing  of  that  sort  stated  in  the 
case,  nor  any  thing  in  the  ordet  itself  to  shew  that  the  magistrates  adjudged 
her  to  be  chargeaUe  otherwise  than  as  a  consequence  of  law  in  their  under- 
standing of  the  act  of  parliaments  they  adjudge  that  she  UwUh  ehUd  '*>and 
is  therefore  deemed  chargeable  to  the  parish  of  Kinver."  But  though  the  act 
says  that  such  a  person  shall  be  ''  deemed  and  taken  to  be  actually  charge- 
ahle ,' "  yet  that  must  be  understood  secundum  ^ubjectam  materiam^  or  as  Uie 
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•ct  itself  exjiresses  it,  **  cbarfeaUe  wilkin  the  tnte  inttnt  mid  mmmmg  of  Ms  < 
moti*  which  I  have  before  ecpkined.  It  goes  on  tp*  say,  that  such  a  person 
-mmf  be  remoTed';  it  does  not  say  that.she  jAoS  be  so.  It  lies  then  upon  the 
respondents  to  shew  that  before  this  act  passed  the  mere  circumstance  of.  a 
single  woman  in  the  service  of  another  being  with  child  operated  as  a  disso- 
lution cff  the  contract,  and  made  her  liable  to  be  removed  against  the  consent 
both  of  the  master  and  servant. 

Lawksicce,  J.  Can  it  be  contended  that  a  single  woman  in  thb'situatton 
who  was  a  person  of  substance  was  liable  to  be  removed  before  the  late  act  I' 

Ls  Blanc,  J.  The  respondents  must  contend  that  a  single  womatn  within 
a  week  of  the  end  of  her  service,  upon  being  discovered  to  be  three  months 
gone  with  child,  was  a  person  Jikely  to  be  chargeable. 

Gibhsy  Clifford^  and  Jeruu,  contra,  aAer  the  opinion  of  the  Court  thus  ex« 
pressed,  referred  to  Rfx  v.  Marlborough^  12  .  Mod.  402,  and  2  Const  495, 
and  R*  v.  Brampton^  Cald.  11^  as  confirmatory  of  that  opinion,  that  a  single 
woman  servant  being  with  child  was  ikot  a  good  cause  of  removal  from  Uie 
service  by.  the  overseers  of  the  poor  of  the  parish  where  she  lives,  thougka 
good  cause  of  discharge  by  the  master(l). 

Per  Curiam^  Order  of  Sessions  qna8hed(49. 


Hayed  «•  Perkins. 

dKairt,568.   ft^yl8,ie03..  ( 

MoHeeorenentiaga  writ  of  inqimriiioit  ii|  fhtiue  to  be  given  te  thsftgant  in  town,  and  «oC 
|o  the  cttonieyviii  tlie  oonntiy. 

NOTPICE  to  execute  a  writ  of  inquiry*  in  a  country  cause  vnn  served  on 
the  attorney  in  the  country,  and  not  otx  the  agent  in  town.    Whereupon  alter  ' 
the  damages  Were^ assessed  before  the  sheriff  in  the  absence  of  th^  defendant, 
a  rule  was  obtaitied  for  setting  the  inquisition  aside  upon  the  ground  of  irreg^ 
ularity.    Against  w^ich  on  a  former  day  '         .    ^ 

Gaselee  sjbewed  causey  contending  that  the  notice  was  regular,  and  that  it 
was  not  tike  notice  of  trial  for  the  assizes(^) ;  and  cited  SmUh  v.  Lecodc^ 
Barnes,  305,  where  this  very  point  was  ruled :  and  TaMmrn  v.  HaveUock^ 
Ibid.  306,  where  the  distinction  was  taken  between  such  notice  of  what  was 
to  be  done  in  the  country,  aind  notice  of  any  matter  to  he  done' only  in  town, 
which  latter  must  he  given  to  the  agent  in  town. 

T.  Carr,  contra,  cited  Griffiths  v.  WSUams.^l  Term  Rep.  711,  where  JB«^ 
2er,  J.  said,  that  where  there  was  an  agent  in  town,  aU  ncHcei  are  given  tp 
him,  and  are  not  sent  into  the  country.  ^      '  ^ 

-  Lawrbstcb,  J.  said  he.'. remembered  a  case  some  years  ago  in  w{iich  he 
was  concerned,  where  it  was  ruled  by  this  Court,  that  such  notice  to  the  attor^ 
ney  in  the  country  was  good ;  and  that  the  master  thought  he  recqllected 

(l)  Y\6e  Tks  King  T.  The  UUialriimiU.  of  Tiiimk^  Tkt  KiMgY.  TUu^ 

Afl^itoBtf  o/lfo/m.  11  East,  381. 

(«)  Vide  R,  V.  OiUufortk,  Barr.  8.  C.  30S!,  4,  where  a  iervant  who*  bad  eoatneted  te 
•erfe  hit  naaler  for  8  yeartat  ao  much  a  week  uader  oertatn  conditioDS  waa  veaioveddiirin( 
Uie  tacm,  and  while  ha  waa  aetnallj  in  his  masier*a  aerrioe.  Lord  C.  J.  Lss  pqt  an  end  to 
the  argament  apoa  the  natare  of  the  Contract  hy  saying,  **  How  ooold  the  justioes  remove 
bin  oat  of  the  service  ?  It  ap^pean  that  the  man  waa  actoally  in  the  aerrioe  at  the  time  ef 
the  reoMnral.'*   And  the  Goar^edashed  the  orden. 

(*)  9  Tidd*a  Pnct.  679,  saya,  that  the  notice  of  trial  at  the  aasiiee  is  te  be  given  IQ  the  at- 
1  citea  Say.  133 :  hot  that  is  teneral,  and  onlv  aaya,  that  if  the 


the  Came  case. 
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the  atmc  yoint  to  lut^  been  determined.  He  therefore  dented  dmt  the  inat* 
ter  might  stand  oTer  to  look  for  his  note  of  the  case. 

On  the  next  day,  he  said/ that  the  point iiad  been  ruled,  as  he  had  intima- 
ted, in  a  case  of  Bell.  v.  Trevemna,  M.  23  Geo.  3. 

Tke  Cimri  thereupon  discharged  the  rule,  but  without  costs :  and  Lord 
mknborought  C.  J.  (after  consulting  wHh  the  other  Judges)  said,  that  as  it 
was  more  convenient  that  the  notice  should  be^  given  to  the  agent  in  town  by 
whom  Ihe  eubpmnas  are  issued,  that  should  1^  undersood  to  be  the  rule  in 
future*  ^    > 


Dejward  v.  Rennard  and  Another,   Bail  of  Rennard, 

*  3  Ea«t,  570.    May  30,  1803.     - 

if  the  leeoQd  ivrit  of  teinfaddt  b«  io  mopur  time  on  the  file  in  the  sheriff.  >  o^ee,  t|uit  is 
■afficient  to  warrant  ]>roceecliiigto  affainst  the^hail,  though  it  were  not  entered  in  the  scire 
Jmdag  book  in  the  sheriff*!  office,  which  is  merely  a  private  book  for'his  own  convenienee. 

*  A  HULE  called  on  the  phintiffto  shew  cause  why  the  proceedings  against 
the  defendl^lts  as  bail  should  not  be  set  aside  with  costs  for  irregularity,  on 
an  affidavit  that  the  defendants'  attorney,  on  the  first  day  of  the  term,  ex* 
amined  the  scire  facias  book  at  the  office  of  the  sheriff  of  Middlesex^  and 
found  that  a  sdre' facias  returnable  on  that  day  had  been  lodged  against 
them  in  the  office,  and  that  on  the  3d  of  May  he  again  examined  the  said 
book)  but  no  entry  was  made  of  any  alias  scire  facias  having  been  left  in  the 
•Aoe.  ^  But  on  another  examination,  on  the  6th  of  Afav,  in  the  Mire  /tetcr 
book,,  it  appeared  that  an  alias  sci\  fa^  reti^mable  on  the  4th  had  then  been 
entered  in  the  said  book,  and  a  receipt  entered  there  as  if  the  alias  set,  fa. 
had  been  taken  awav  by  the  plaintiff's  attorney  on  the  5th  ;  zo  that  the  said 
writ  could  not  have  been  entered  in  the  said  book  two  whole  days  before  the 
return :  whereas  by  the  practice  the  second  scire  facias  should  Imve  lain  four 
dajs.in  the  office  oefore  it  was  returned.  And  that  on  the  7th  of  May^  the 
principal  surrendered  himself  in  discharge  of  his  bail. 

Wtglcy  sbewcid  cause  on  an  i^davit  that  the  second  scire  fjaeias  had  in 
iact  lain  five  days  in  the  office,  *  though  by  misUike  of  the  sheriff  it  was  not 
entered  in  his  book  within  the  usual  time,  the  omission  of  which  he  contended 
ought  not  to  prejudice-  the  plaintiff,  who  had  done  all  that  the  law  required  of 
him  to  warraift  his  proceedings  against  the  bail ;  and  it  was  the  defendants^ 
fiwltnot  to  search  the  file* 

Etpinas9S^  in  support  of  the  rule,  relied  on  the  general  practice  for  the  boil 
to  search  only  the  scire  facias  book  in  the  office,  which  was  kept  there  by  the 
sheriff  for  t^^  express  purpose  of  notifying  to  the  practisers  wheUier  the  writs 
were  out ;  and  that  it  was  not  usual  tq  examine  the  file. 

Lord  Ellbnbobough,  G.  J.  (after  the  Court  bad  consulted  the  Master)  re- 
ferred to  the  case  of  Sampson  v.  Ji/DGuite^  Mich,  term  l^l(a),  as  having 
settled  the  question,  thst  if  diere  be  a  writ  of  scire  facias  On  the  file  lying  the 
proper  Ome  in  the  office  that  is  sufficient,  and  its  not  being  entered  in 
the  sheriff's  book  is  immaterial.  That  is  merely  a  private  book  kept  for  the 
eottTenience  of  the.  sheriff  himself.    And  if  the  party  be  regular  in  what  is 

Ys)  Ths  following  pote  of  the  oaie  was  read  by  the  Court  from  the  JMaeter^e  book.  "  Rqle 
eeilinfr  on  the  plaintiff  to  ahew  cauae  why  the  prooeediafla  againal  the  bail  abould  not  he 
slaysd,  Ac.  ano  the  render.  < 
oircaqiatanoe.of  there  being 
office^  which  the  defendant^ 
Sgainat  the  defendcnt'a  bail.  Role  diecbarged  ;  tlie  Court  conaidering  the  book  a^  the  fvi- 
vou  hook  cf  the  aherifft  and  thst  the  naity  sboal4  have  aearohed  th^  mgitiMlJUes  for  the 
writs  themaelves." 
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tequifed  to  be  done  hyhim^  in  bringing  in  the  writ  to  tUe  ofiiee  and  letting  il 
lie  there  the  proper  time,  no  omission  of  the  sheriff  in  maiang-an  entry  of  it 
in  his  owa  book  can  make  ihe  party  irregular. 

Per  Curiam^  Rule  discharged.    ' 


Marsden  v.  Reid. 

3£ut»57S.    M«y  90,1603. 


Uader  a  policy  of  iiMraninee  on  gfoods  fW>ni  A,  to  B.,  C.  and  D.,  the  risk  attached  where  the 
skif,  wkick  waa  caplared  before  the  dividing  point,  aailed  with  inteqtiod  to  proceed  di- 
teclij  to  D.^  with90t  firat  riaiting  the  iatermediate  plaoea^  thongh  if  ahe  mean  to  go  to 
moie  than  one  of  Ihe  placea  ao^named,  she  moat  Tiflit  them  in  the  order  in  which  the^^ 
aland  in  the  policy.  How  fkr  a  jepreaentation  made  to  one  underwriter  ahall  be  taken  to 
'  extend  td  the  rest ;  and  what  ahdl  be  eTidence  of  it 

THIS  was  an  action  on  a  policy  of  insunaLUce  on  goods  on  board  the  ship 
FranihfHy  ^  at  and  from  Liverpool  to  Palermo,  Memwh  NapUs^  and  Leg" 
**  hom^  provided  the  French  should  not  be  at  Leghorn.*'  The  plaintiff  de- 
elared  as  upon  a  loss  by  capture,  and  the  defendant  paid  the  premium  into 
court  It  appeared,  that  soon  after  the  period  of  eating  the  policy^  intelU- 
geace  was  received  that  Leghorn  was  in  the  hands  of  the  Fren^;  and  that 
the  ship  took  in  goods  and  cleared  out  for  Nupiee  mUu^  apd  had  no  goods  for 
any  other  place  on  board;  and  that  she  was  afterwards  captured  i^ifith  the 
goods  instUBd  on  board  bj  the  \FreneA  in  the  Batf  ofBiecay^  and  consequent- 
ly before  the  dividing  point  The  plaintiff  recovered-  a  verdict  at  the  Sittings 
after  last  term  at  Guildhall;  to  set  a«ide  which  a^  rule  niii  was  obtained  on 
two  grounds : 

1st,  That  the  ship  was  represented  to  be  an  ilmerican,  by  the  brokei  who 
eflEbcied  the  policy,  to  the  first  Underwriter  to  whom  it  was  offered  for  sub» 
acription ;  upon  the  faith  and  credit  of  whose  name  and  judgment,  that  the 
risk  was  safe  and  the  premium  adapted  \o  it,  the  Subsequent  underwriterA . 
must,  it  was  contended,  be  taken  to  have  subscribed  the  policy,  and  therefore 
that  thev  were  entitled  to  avail  themselves  of  all  representatiooa  made  to  him, 
although  not  afterwards  repeated  to  any  of  the  rest.  And  the  question  in* 
tended  to  have  been  raised  upon  this  part  of  the  case  was,  Whether  taking 
the  defendant  40  have  underwritten  the  poli<;y  subsequent  to  another  of  the 
underu^riters  to  whom  suqh.  representation  was  made,  and  wliich  representa- 
tion was  not  substantiated  in  proof,  the  defendant  might  not  avail  himself  of  it 
as  part  of  the  contract  of  insurance,  although  in  fact  it  were  not  ^known  to 
him  at  the  time  of  his  subscription^  It  appeared,  however,,  upon  examina- 
tion of  the  policy,  thai  the  defendant's  name  stood  before  that  of  the  person 
to  whom  the  representation  was  made :  and  upon  further  inquiry,  it  appeared 
that  the  names  of  the  underwriters  in  the  order  in  which  they  had  originally 
been  applied  to.  and  had  agreed  to  underwrite,  (and  which  was  difierent  from 
that  i^  which  their  names  appeared  on  the  policy),  were  minuted  a,t  the.  time 
upon  a  separate  slip  of  papes,  in  whioh  list  the  name  of  the  person  to  ifvhom 
the  representation  was  made  was  the  first  This  paper  was  therefore  tender- 
ed, in  evidence  to  shew  the  ordier  in  which  the  underwriters  bad  in  t^ulfa 
engaged,  for  the  purpose  of  letting  in  the  evidence  of  the  false  representation 
made  to  the  first  underwriter  in  fact,, that  the  ship  was  Americmn.  But  Lord 
EUemioroughf  C.  J.  at  the  trial,  and  the  Qourt  afterwardfi  upon  the  diacnssioo 
of  the  rule  for  setting  aside  the  verdict,  were  ofs  opinion  Uiat  the  paper  in 
question  could  not  be  received  in  evidence  for  this  purpose  for  want  of  a 
stamp ;  the  effect  of  the  evidence  being  to  shew  through  the  medium  of  a 
writing,  that  the  conUnact  entered  into  between  these  parties  was  difierent 
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frem  that  which  it  appeared  to  be  upon  the  face  of  the  policy  itself,  itiatimek 
as  the  true  contract  was  to  be  evidenced  by  the  order  in  which  the  nnderwrit* 
ers  had  engaged,  as  appeared  by  the  paper  produced.  Though  the  Court 
intimated  upon  the  general  Question  that  if  it  had  appeiured  thAt  a  material 
fact  had  been  represented  to  tne  first  underwriter  to  induce  him  to  subscribe 
the  policy,  it  should  be  taken  to  have  been  made  to  all  the  rest  without  the 
necessity  of  repeating  it  to  (each. 

The  second  principal  ground  of  objection  tor  the  verdict  was,  that  there 
was  no  inception  of  the  voyage  insured,  which  was  to  PatermQ^  Memna,  and 
Naples^  in  the  order  in  which  they  stand  in  the  policy,  according  to  Beaison 
T.  Haworthf  6  Term  Rep.  531 1  whereas  here  it  appeared  that  the  vessel 
never  intended  to  go  to  Palermo,  or  Meuhuit  but  only  to  Nmplest  for  which 
place  she. took  in  her  loading  and  cleared  out. 

Erskine]  Parkt  and  Gdselee  shewed  cause  against  the  rule,  and  distin- 
guished this  at  all  events  from  the  case  cited,  because  the  loss  happened  here 
before  the  dividing  point ;  and  therefore  at  most  there  could  only  be  said  to 
have  been  an  intention  to  deviate  never  executed;  and  that  too  only  evi- 
denced by  the  ship  having  cleared  out  for  Napki  only,  which  she  might  do, 
and  still  intend  to  go  there  by  the  way  of  Palermo  atid  Memnd,  for  letters, 
lefieshment,  consignments,  dsc.  It  difiers,  therefore,  from  WiMMdge^  t. 
BotfdeUflkingl,  10,  where  though  the  loss  happened  beforethe  dividing  point, 
yet  it  appeared  by  the  oath  of  the  owner  hitpself  that  the  ship  never  intend- 
ed ta  go  to  (kuUz  for  which  she  was  insured,  but  sailed  upon  another  distinct 
voyage.  The  case  of  Beatson  v.  Haworth  only  decided,  that' where  a  voy* 
mge  wa^  described  in  the  policy  from  Gmtenimrgh  xo  Lnih  and  CockenzUt 
and  the  ship  had  taken  in  goods  Tor  both  those  places,  it  was  not  competent 
to  the  assured  to  reverse  the  qrdet  in  which  the  termini  ad  quot  were  pieced 
in  the  policy,  and  to  go  to  Cockenzie  first,  intending  afterwards  to  proceed  ib 
LBiih,  But  the  true  construction  of  such  k  policy"  is,  that  the  ship  may  go 
to  either  of  the  lenntat  without  touching  at  the  others,  though  if  she  go  to 
moris  than  one,  she  must  take  them  in  the  order  in  which  they  %tand  in  the 
policy.  If  therefore  the  ship  after  going  to  Naples  were  to  go  back4o  Paler- 
mo or  Jlfesftaa,  that  would  be  a  deviation,  as  in  Clason  v.  Simmondi{a),  the 
authority  of  which  was  confirmed  by  Liord  Tkurlaw  in  a  Scotch  appeal  in 
the  House  of  Lords.  This  was  in  effect  an  insurance  frotn  Ltterpoel  to  iVb- 
flegy  with  liberty  to  touch  at  Palermo  nni  Meteina;  and  though  there  were 
no  intention*  to  touch  at  the  intermediate  places,  the  underwriters  could  not 
complain,  as  it  diminished  their  risk  by  so  much  r  the  risk  which  a  ship  must 
necessarilyittcur  by  putting  ihto  any  port,  not  only  frotn  the  accidents  of  nsrr- 
igation,  fire,  embargoes,  unskilful  nilolaget  and  th^iike,  hot  from  the  prolon^ 
gatien  of  the  time  during  which  tne  underwriters  are  upon  the  policy ;  thb 
premium  .being  always  proportioned  to  the  number  of  places  to  wnich  a  ship 
18  destined*    *     .  '  .      '  ' 

,  Gartow'y  Gt3Af,  and  Gilet,  in  support  of  the  rule,  after  premising  tfiat 
the  fact  was  prdved  and  clearly  understood  at  the  trial  that  the  ship  when  she 
sailed  was  destined  for  iVio^ef  only,  contended  that  this- case  was  governed  by 
that  of  Beaiion  v.  fTotoorM,  which  wi|s  thait  the  voyage  insured  must  be  pur- 
sued in  the. order  described  in  the  policy :  that  in  enetH  the  voyage  insured 
h^re  was  to  Naples  .{Leghorn  being  in  the  hands  of  the  Brench)  ly  the  way 
of  Palermo  and  Messina.  [Ls  SSanc^  J.  Suppose  the  ship  had  cleared  out 
for  Pofefinoonl]^,,  and  manifestly  intended  to  go  there  only  and  no  further,^ 
was  ir  the  intention  of  the  underwriter  that  the  policy  should  not  attach  un-* 
le^  she  went  on  to  all  the  other  places  I]  Though  it  were  competent  to  the 
assured  upon  such  a  policy  to  go  to  Palermo  only,  or  afler  going  to  Palermo 

(c)  Cited  ftom  a  note  ia  BsslMni  v«  BoworO,  6  Term  Rep.  633. 
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to  stop  at  Nkuma^  wtthont  proceeding  to  NugfUs,  because  ihe  order  described 
in  the  policy  woiild  still  be  preserved  as  far  as  the  voyage  .w«^  pursued ;  yet 
it  was  not  competent  for  him  to  omit  either  of  the  places  first  named  and  to 
go  direct  to  the  further  terminus  ;  for  by  so  doing  the  course  of  the  voyage 
iosoied  is  altered,  and  another  course  substituted  in  the  room  of  it.  And  it 
is  no  answer  to  say,  that  the  voyi^e  substituted  is  better  for  the  underwriter; 
he  is  to  judge  of  that  when  he  enters  into  the  contract,  and  it  Wa  sufficient 
defence  for  him  if  the  voyage  proceeded  on  be  different  from  that  which  he 
contracted  to  insure.  In  Beatson  v.  Haworth  the  loss  happened  while  the 
ship  was  at  Cockenzie,  to  which  she  had  first  proceeded  out  of  (he  order  of 
the  termini  named  in  the  policy,  and  therefore  that  judgment  must  haxe  gone 
on  the  general  ground  that  it  Was  not  competent  to  the  asaui^  tp  proceed 
first  to  the  place  last«^named.  [Lord  Ettenborcwgh,  It  appeared  there, ^  that 
tlie  ship  was  to  proceed  afterwards  to  JLet/A, .  for  she  had  goods  on  board  for 
that  port.  To  have  made  the  cases  the  sam^,  there  should  have  been  a  carge. 
Wea  for  Cookenzie  only ;  and  then  I  do  not  see  that  they  could  have  been 
distingiiished.]  That  was  a  question  of  deviation.  But  here  the  ship  never 
sailed  upon  the  voyage  insured  to  Palermo  and  Messina  and  so  on  to  NapUs^ 
but  direct  to  Naples^  and  therefore  it  is  no  question  of  a  deviati<in,,  meditated 
and  not  executed,  in  which  case  only  the  distinction  can  be  made  that  the 
loss  happened  before  the  dividing  point,  but  there  was  «ne  inception  of  the 
▼oyage  insured,  and  then  the  loss  happening  before  the  dividing  point  is  ira» 
malerisj,  according  to  Wooldridgs  ▼.  BoydeUl  Suppose  a  voyage  insured 
from  London  to  the  coast  of  Africa  and  the.  West  IwiieSf  that  would  not  pro- 
tect a  ship  which,  sailed  direct  to  the  West  Indies,  though  the  course  down 
channel  would  serve  for  both*  ^or  how  could  it  be  known  that  the  under- 
writer did  not  consider  the  more  circuitous  as  the  safer  course :  or  supposing 
it  a  matter  of  caprice  in  the  underwriter,  still  the  assured  is  bound  by  the 
terms  of  the  policy.  Where  it  is  meant  that  the  assured  should  have'  an  op- 
tion to  touch  or -not  at  intermediate  places,  there  is  a  common  form  of  policy 
adapted  to*  such-  a  cohtraqt,  which  runs  thus }  **  from  A.  to  C.  nnth  liberty .  to 
touch,  4-0^  at  B." 

''  Lord  ELLBNaoKouoH,  C.  J.  This  is  not  a  question  of  deviation  $  to  raise 
which  it- must  be  assumed  that  the  voyage  insured  was  commenced,  aitd  that 
the  skip  aAerwards  went  out  of ,  her  track  on  ^hat  voyage.  But  there  i9  no 
qnestioB  of  that  sort  here ;.  the  loss  happened  before  the  dividing  point  to  any 
of  the  places  named  in  the  ppUcy  :  the  o^ly  Question  is.  Whether  there  were 
any  inception  of  the  voyage  insured  ?  and  I  am  clear  that  there  was.  I 
think  that  the  voyage  insured  to  Palermot  Messifta,  and  Naples,  meant  a 
vojrage  to  all  or  any  of  the  places  named ;  with  this  reserve  only,  that  if  the 
ship  went  to  more  than  one  place,  she  must  visit  them  in  the  order  described 
in  the  policy.  That  was  the  clear  meaning  of  the  parties.  The  assured 
must  on1)r  not  invert  the  order  of  .the  places  as  the^  stand  in  the  policy* 
And  that  .is  in  truth  all  that  was  decided  in  the  case  ox  Beatson  v.  Haworth; 
where  it  niust  be  retneiribered  that  the  vessel  had  taken  in  cargo  for  both  the 
places  named,  Leitk  and  Cockenzie,  and  it  was  assumed  that  /she  put  itito 
Coekonzie  first  in  her  way  on  to  Leiih,  where  she  was  to  discharge  the  rest 
of  her  car^.  There  might  have  been  a  question  here,  Whether,  supposing 
the  ittteation  of  going  only  to  Naples  shewed  a  non-in<iteption  of  the  voyage 
insured,  that  non-inception  were  clearly  made  out}  because,  though  the 
cargo  were  only  taken  in  for  Naples,  yet  non  constat  that  the  vessel  might 
not  have  called  at  the  intermediate  places  iii  her  w^y-  However^  I  do  not 
presume  that  su<;h  was  the  intention  ;  I  think  it  more  likely  that  it  was  not 
so  :  but  the  party  who  disputes  that  such  was  the  intention  must  shew  it  by 
evidence.  For  the  purpose,  however,  of  this  argument,  I  will  assume  it  as 
a  fact  that  the  ship  was  only  going  to  NapleSf  and  then  I  say  that- upon  the 
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true  construction  of  such  an  insunince  as  this,  the  aasored  is  aft  liberty  4o  drop 
any  of  the  places  named ;  but  that  if  he  so  to  more  than  onei  he  must  take 
them  in  the  order  named  in  the  policy.  ^ 

^  Orosb,  'J.  This  is  a  question  of  inception  of  the  voyage  i  and  though  nam 
eansiat  that  the  ship  was  not  upon  heir  voyage  to  Naples  by  way  of  Palermo 
and  MffftiMi  when  she  was  captured,  yet  I  will  take  the  faet  tabe  Uiai  aha 
was  on  her  voyage  to  Naples  only.  Then  it  is  objected  that  this  was  not 
the  same  voyage  described  in  the  policy.  But  it  co^id  not  "be  denied  that  if 
the  ship  bkd  sailed  for  Palermo  only,  as  put  by  my  Brother  Le  Blame  in  ike 
couTSQ  of  the  argume;it,  it  would  have  been  within  the  policy  i  and  if  so,  I 
cannot  distinguish  that  case  in  principle  from  this :  for  the  objectioti  would 
equally  hold  that  it  was  not  the  same  voyage  described.  But  I  agiee  witk 
the  construction  put  by  my  lord  on  the  words  of  the  policy. 

Laweewce,  J.  .  It  is  wonderful,  considen^ig  how  much  property  is  at  stake 
upon  instruments  of  this  description,  that  they  should  be  drawn  jup  with  se 
much  laxity  as  they  are,  and  that  those  who  are  interested  should  not  apply 
to  some  man  whose  habits  cf  life  and  professional  skill  will  enable  him  to 
adapt  the  words  of  the  .policy  to  the  intention  professed  by  the  partiei^  In 
construing  these  instruments  we  rousft  always  look  for  wnat  Was  the  iatee* 
tion  of  the  parties,  without  confining  ourselves  to  a  strict  grammatical  coq« 
struction  \  for  it  is  impotisible  in  many  instances  so  to  construe  them,  without 
departing,  tvidely  from  ^  the  object  intended.  Thus  we  find  that  ^  policy 
meant  to  cover  a  risk  on  goods  only  will  have  words  relating  for  the  moot 
pait  to  an  insurance  on'  ship,  to  whiek  it  would  extend  but  for  some  leooe- 
memorandam  :  and  a  policy  hieant  to  cover  respondentia  interest  will  contain' 
no  'taeiAxon  ei  respondentia  except  in  the  margin.  The  question  here  then 
iis,  What  was  the  ititention  of  the  partiies  to  this  instrument  ?  was  it  tp  insure 
a  voyage  round  by  Palermo  and  Messina  to  Naples^  or  that  the  assured  ^ight, 
if  he  pleased,  proceed  directly  to  Naples  without  stopping  at  either  of  dioie 
places  ?  and  why  are  we  to  suppose  that  the  underwriters  meant  to  stipulate 
that  at  all  events  the  ship  should  take  the  circuitous  instead  of  ihe  direct 
course  ?  Is  it  not  rather  to  be  presumed,  that  if  the  Question  had  been  pttt  to 
the  underwriters  whether  they  meant  to  insist  that  the  ship  should  go  round 
about  by  each  of  the  places  named  to  Naples,  they  would  have  answered  in 
tl|e  negative,  because  if  (^he  went  the  direct  course  to  Naples,  )t  wbnM  lessen 
their  risk.'  It  is  admitted,  that  if  the  ship  had  cleared  out  for  the  firyl  [daoe 
named  in  the  policy,  the  risk  would  have  commenced,  although  there  had 
%een  no  intention  of  prosecuting  the  voyage  further.  Then  diere  is  an  ^d  eC 
the  objectran  that  the  voyage  commenoed  is  not  identificfd  ^with  the  veyage  in* 
eured.  And  the  case  of  Beaison  v.  Haworth  only  decided,  that  if  the  shin  go 
to  more  than  one  of  aeveral  places  named  in  the  policy  she  -must  take  uxm 
in  the  order  named  in  the  policy.  -         - 

Lfi  Blanc,  J.  I  am  of  the  saihe  opinion.  The  nieaning  of  the  policy  is, 
that  the  ship  may  go  to  Naples,  with  liberty  to  go  there  by  the,  i^ray  of  vthe 
intermediate  places,  PdUtmo  and  Mtssma.  She  did  therefore  sail  upon  the 
voyage  insured,  which  puts  an  end  to  any  question  as  to  the  Bon-iiiception  of 
the  voyage.  And  that  gets^rid  of  the  application  of  the  case  of  BnUson  v. 
Hmvorth,  which  was  throughout  argued  and-  considered  as  a  queetiGhi  of  de* 
motion  ;  and.no  question  was  made  as  to  the  non-incebtion  of  the  vojFUge ; 
but  the  ground  of- the  decision  was  that  the  ship,  insured  for  Leiik  and'  Codb- 
enzie,  meaning  to  go  to  Leith,  went  first  into  Cockenzie  in  her  way  to  Lriih  : 
it  was  therefore  considered  as  ten  actual  dentation  from  the  voyage  insured, 
being  out  of  the  order  named  in  the  policy,  where  the  intention  clearly  waa 
to  go  to  both,  and  it  was  assumed  that  she  was  going^  on  to  Leiih  from  CocAr- 
enzie.  The  other  cases  cited  do  not  interfere  with  our  decision  here,  wUch 
turns  on  the  intention  of  the  parties  in  making  this  contract.    And  if  we 


IN  THE  FORTY^THIRD  YEAE  OF  GEOBGE  III.        281 

were  to  construe  it  otherwise  it  would  be  quite  beside  the  usual  understanding 
of  the  mercantile  world  and  the  intention  of  these  parties. 

Rule  discharged(l)(2). 


Th6  King  v.  Rice. 

3Ea8t,58L    May  10, 1803. 

If  one  kill  another  in  a  deliberate  duel,  under  proToeation  of  charges  against  his  character 
and  cottdact,  however  grievous,  it  is  murder  in  him  and  his  second  and  therofore  the 
bare  incitement  to  light,  though  under  such  provocation,  is  in  itself  a  very  high  misde 
meanor,  though  no  consequence  ensue  thereon  against  the  peace. 

THE  defendant,  a  lieutenant  in  the  navy,  was  brought  up  in  custody  on 
this  day  to  receive  sentence,  after  judgment  by  default  upon  aii  information 
filed  against  him  for  having  sent  a  letter  to  his  superior  officer,  provoking  him 
to  fight  a  duel  with  him,  in  consequence  of  certain  charges  thrown  out  against 
him  by  the  other  reflecting  upon  his  character  and  conduct  while  serving  as 
an  officer  under  him,  and  of  certain  acts  done  by  the  superior  officer  tenung 
to  degrade  the  defendant  in  the  eyes  of  the  crew. 

Grose,  J.  in  passing  sentence  upon  the  defendant,  censored  strongly  seve* 
ral  circumstances  of  provocation  on  the  part  of  the  prosecutor,  which  had  led 
to  the  challenge  given  by  the  defendant.  And  as  to  the  offence  itself  he  ob- 
served :  This  offence  in  modem  times  is  so  frequent,  that  it  is  become  alarm- 
ing to  the  public,  and  induces  me  to  suspect,  that  men  either  are  not  aware  of 
the  consequences  the  ofience  may  lead  to,  or  are  become  insensible  to  the 
mischiefs  of  them.  That  fighting  a  duel  is  a  grievous  breach  of  the  peace  is 
undoubted,  and  that  it  ought  to  be  so  considered  is  as  clear ;  inasmuch  as  it 
may  lead  to  one  of  the  worst  of  crimes,  murder  ;  the  murder  of  6ne  probably, 
and  possible  of  more.  I  lay  stress  upon  the  word  murder ^  because  I  feta  some 
are  ignorant,  and  others  will  perversely  not  understand,  that  to  kill  a  man  in 
a  duel  amounts  to  the  crime  of  deliberate  murder,  whether  he  that  gave  or  he 
that  accepted  the  challenge  fall.  To  every  lawyer  this  is  a  proposition  per- 
fectly clear ;  but  that  others  who  are  not  of  the  profession  may  as  perfectly 
be  assured  of  it,  I  will  read  only  a  passage  or  two  from  the  most  able  writers 
upon  the  subject,  to  shew  that  it  is  a  doctrine  not  of  modern  date,  but  coe- 
val with  the  first  institution  of  our  laws.  By  Sir  Matthew  Htdct  as  correct,  as 
learned,  and  as  humane  a  Judge  as  ever  graced  a  bench  of  justice,  we  find  it 
laid  down  (1  Hale's  P.  G.  452,)  that  if  A.  challenge  C.  to  meet  in  the  field  to 
fight,  and  C.  decline  it  as  much  as  he  can,  but  is  threatened  by  A.  to  be  posted 
for  a  coward,  (an  ingredient  to  be  found,  I  fear,  in  this  case  in  substance, 

(1  ^  Vide  Hetukdw  v.  The  Marine  Inattranee  Company,  9  Caines  374.  T%e  Marine  Inauranea 
Company  of  Alexandria  v.  Tucker  in  error,  3  Craneh  357.  Kane  v.  The  ColmnHan  Jhuurance 
Compantfy  2  Johns.  264. 

(2)  [A  similar  question  arose  in  the  following  cases,  in  addition  to  those  mentioned  in 
the  previous  note ;  and  the  decisions  were  in  accordance  with  that  in  the  text.  Housion 
V.  JV.  £.  Ins,  Co.,  5  Pick.  89.  Hale  r^  MereantiU  Ins.  Co.,  6  Pick.  172.  Cross  v.  SwOiffe^ 
2  Bay,  220.  Marine  Ins,  Co.  v.  fifnw,  1  Mumf.  R.  408.  Andrews  v.  Jtfe/Iwi,  5  Taunt  496. 
Cefin  V.  fCewlnaryport  Ins.  Co.,  9  Mass.  436.  It  has  sometimes  been  made  matter  of  doobt, 
whether  the  order  of  ports  named  in  the  policy  mast  be  observed,  although  this  be  not  the 
geographical  order.  It  would  seem  that  it  must  be  observed,  unless  there  oe  a  usage  to  the 
contrary.  Usaee  enters  largely  into  the  construction  of  mercantile  instruments;  and 
governs  not  on^  implicitly  where  the  policy  is  upon  a  particular  voyage ;  hot  also  exerts  a  >  . 
powerful  influence  in  deciding  upon  the  objects  and  general  tenor  of  the  instrument.  Even 
the  naming  of  ports  in  the  policy  in  an  order  different  from  that  in  which  vessels  bound 
upon  the  same  voyage  usually  stop,  does  not,  says  Mr.  Phillips,  (1  Phil,  on  Ins.  500)  **  con- 
clusively shew  that  the  parties  mtended  to  vary  from  the  nsage."  **  Whether  they  so 
intended  or  not,  will  be  a  question  of  construction  upon  the  whofo  instmraent,  considered 
in  reference  to  the  particular  voyage  insured,  and  tho  sobject  matter  of  tht  contraot*'— W.] 
Vol.  II.  36 
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dioQgh  not  ID  teniiB,)  if  he  meet  not ;  and  thereupon  A*  and  JB.  his  second^ 
and  C.  and  D.  hia  second,  meet  and  fight,  and  C.  kill  A.  \  this  is  mnrder  in 
C.  and  D.  his  second,  and  so  ruled  in  Tavemer'!  case,  1  Rol.  Rep.  360 ;  3 
Bulstr.  171,  in  which  case,  tried  hefore  thi?  Coart  of  K.  B.  in  this  place,  it 
appeared  that  the  deceased  was  the  challenger,  and  that  the  prisoner  accep* 
tea  the  challenge,  as  the  case  terms  it,  upon  very  fordhle  provocation.  Sir 
Edward  Coke,  the  Lord  Chief  Justice,  laid  down  the  law  thus ;  (3'Bttlstr. 
172,)  **  This  is  a  plain  case,  and  without  any  qwution;  if  one  kill  another 
in  ^ght,  upon  the  provocation  of  him  which  is  killed,  this  is  murder.'* 
Of  me  same  opinion  were  the  rest  of  the  Court.  In  this  case,  it  is  to 
be  observed,  that  the  second,  one  Thomas  Musgravet  as  well  as  the  prin- 
cipal, was  indicted,  and  the  second  was  outlawed.  This  precedent  may 
well  deter  others  from  taking  upon  them  so  illegal  and  improper  an  office. 
And  such  has  been  the  law  recognized  at  different  times  down  to  the  pres- 
ent moment,  as  we  may  observe  by  what  is  laid  down  by  a  very  learned  and 
able  Jttdge(a)  of  the  last  reign ;  his  words  are,  *<  that  in  all  possible  cases 
deliberate  homicide  upon  a  principle  of  revenge,  is  murder ;  for  no  man  un- 
der the  protection  of  the  law  is  to  be  the  avenger  of  his  own  wrongs.  If 
they  are  of  such  a  nature,  for  which  the  laws  of  society  will  give  him  an  ad- 
equate remedy,  thither  he  ought  to  resort :  but  be  they  of  what  nature  soev- 
er, he  ought  to  bear  his  lot  with  patience,  and  remember  that  vengeance  be- 
longeth  only  to  the  Most  High."  Then  he  goes  on :  ''  Upon  this  principle, 
deliberate  dueling,  if  death  ensueth,  is  in  the  eye  of  the  law  murder :  for 
duels  are  generally  founded  in  deep  revenge ;  and  though  a  person  should  be 
drawn  into  a  duel,  not  upon  a  motive  so  criminal,  but  merely  upon  the  punc- 
tilio of  what  the  swordsmen  falsely  caU  honor  y  that  will  not  excuse ;  for  he  that 
deliberately  seeketh  the4>lood  of  another  on  a  private  quarrel  acteth  in  defi- 
ance of  all  laws  human  and  divine,  whatever  his  motive  may  be."  Here  too 
we  may  note  this  excellent  man's  opinion  upon  that  punctilio  of  honor,  by 
the  rules  of  which  some  men  affect  to  palliate  and  others  to  justify  crimes  of 
the  blackest  dve,  the  gros^t  frauds,  gambling,  seduction,  adultery,  murder. 
Such  was  ana  is  the  law  of  honour,  and  no  roan  who  will  attend  to  the  sub- 
ject can  doubt  of  it.  In  this  case,  if  the  prosecutor  had  not  obeyed  the  law, 
b^  consulting  his-own  honour,  and  not  the  false-honour  of  swordsmen,  and 
either  party  had  &Uen,  the  other  would  have  undoubtedly  been  guilty  of  mur- 
der, and  liable  to  an  ignominious  and  fatal  sentence  :  from  which  had  it  been 
hi9  fortune  to  escape,  either  from  absence  of  witnesses,  or  any  other  means 
that  sometimes  occur  to  cause  a  failure  of  public  justice,  the  remainder  of 
his  life  niust  have  been  clouded  with  th6  dreadful  remembrance  that  for  the 
purpose  of  giving  or  receiving  that  miserable  thing  falscfly  called  satisfaetianf 
he  had  unnecessarily  imbrued  his  hands  in  the  blood  of  a  brother  officer* 
Fortunately  for  the  defendant  that  crime  he  has  not  to  atone  for :  he  is  to  re- 
ceive sentence  only  for  attempting  to  provoke  a  duel :  the  punishment  for 
this  offence,  as  a  misdemeanor,  is  discretionary,  and  must  be  guided  by  such 
circumstances  of  aggravation  or  mitigation  as  are  to  be  found  in  the  ofience* 
He  then  adverted  to  the  particular  circumstances  of  the  case,  amongst  which 
were  several  of  a  nature  to  mitigate  very  materially  the  offence,  accompanied 
by  affidavits  of  the  defendant's  general  merits  as  in  officer  from  many  respec- 
table officen  of  the  ntLvy ;  though  there  still  remained,  as  he  observed,  much 
for  which  atonement  should  be  made  to  the  public  for  the  intended  violation 
of  its  peace.  Wherefore,  upon  the  whole,  the  Court,  taking  into  consideration 
the  imprisonment  alreadv  suffered  by  the  defendant,  (who  had  been  brought 
up  eariy  in  the  term,  and  committed  to  custody  *in  the  mean  time,)  adjudffed 
him  to  pay  a  fine  of  100/.  and  to  be  imprisoned  for  one  calendar  month,  and  at 
that  expiration  of  that  time  to  give  security  to  keep  the  peace  for  three  years, 

(a)  Mr.  JuBtioe  #Wter  in  his  Crown  Law,  896. 
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himself  in  lOOCM.  and  two  snTaties  in  25(U.  each,  and  to  be  further  imprisoned 
till  sttch  fine  were  paid  and  such  eecurities  giren. 


Walley  v.  Montgomery. 

3£a8t,585.    May  21, 1803. 

Wbeie  the  eoamgoor  of  goods  «bffo«d  Mlviaed  the  conmgnee  by  letttr,  that  he  had  ehiurleiw 
ed  a  certain  ship  on  his  account,  andenclosed  him  an  tmvoiee  of  the  ^oods  Uden  on  board, 
which  were  therein  expressed  to  be  for  account  and  risk  of  the  consignee,  and  also  a  bill 
of  ladinff  in  the  usnal  form,  expressmg  the  delivery  to  be  made  to  order,  Ache  Paying 
Jtmgki  for  tks  mid  goods  oeeordimg  to  AmrUrrporty  ;  and  the  letMr  of  advice  ah»  mlorm- 
cd  tho  ooBsigaee,  that  the  consignor  had  drawn  bills  on  him  at  3  months  for  the  valoe  of 
the  eargo :  held  that  the  invoice  and  bill  of  lading  sent  to  the  consignee,  and  the  delivery 
of  the  goods  to  the  captain,  vested  the  property  in  the  consignee,  subject  only  io  be 
devested  by  the  consignor's  right  to  stop  the  goods  tn  trotuUu  m  case  of  the  insolveney 
«d  the  other.  And  the  consignor's  agent  having  obtained  possession  of  the  eargo  under 
another  bill  of  lading,  and  having  refused  to  Oliver  it  up  unless  the  consignee  would 
■Mfce  immediate  payment,  which  he  declined  doinff,  but  offered  his  acceptances  at  3 
months  in  the  manner  before  stipnUted  ;  held  that  the  consignee  might  maintain  trover 
against  ench  a|ent  without  having  tendered  payment  of  the  freight  either  to  him  or  the 
'  D,  the  defendant  having  posMswd  himself  of  the  goods  wronglbUy. 


IN  trover  for  a  cargo  of  timber  of  the  value  of  above  800Z. ;  it  appeared  in 
evidence  at  the  trial  before  Lord  EUenboroughj  C.  J.  at  the  Sittings  in  London 
after  last  term,  that  the  plaintiff,  a  merchant  at  Liverpool^  gave  an  order  for 
the  timber  to  SchumoHn  and  Co.,  merchants  residing  at  Menul;  in  pursuance 
of  which  Schumann  and  Go.  informed  the  plaintiff  by  letter  of  the  1st  of  iftfay 
1802,  that  they  had  chartered  on  his  account  the  ship  Esther^  Captain  Rose^ 
of  Liverpool  ;  and  on  the  15tb  of  May,  they  wrote  him  another  letter,  inclo- 
sing him  the  bill  of  lading  and  invoice  of  the  timber  after  mentioned,  and 
saying  that'  they  had  sent  the  charter-party  in  a  letter  which  Captain  Rom 
would  deliver ;  and  advising  the  plaintiff  further,  that  (Ee'y  had  drawn  on  him 
certain  bills  at  diree  months  for  the  value  of  the  timber.  Ittte  invoice  in- 
closed was  of  this  tenor :  *'  Memel,  4th  Jtfoy  1802.  rnVoice  of  a  cargp  of 
*'  timber  shipped  by  order  and  ^or  account  and  risk  of  Mr.  T.'  WaUey  at 
**  Liverpool^  in  the  Esther,  Captam  Rose,^^  And  the  bill  of  lading  was  dated 
14th  oCMay  1802,  and  mentioned  the  shipping  of  the  cargo  in  .the  usual  form, 
^  to  be  delivered  unto  order  or  assigns,  he  or  they  pamng  freight  for  the  said 
goods  according  to  tte  chartet^^party :"  which  was  sipped  by  Rose  the  Cap- 
tain, and  indorsed  in  blank  by  Schumann  and  Co.  The  charter-party,  though 
produced,  could  not  be  proved  at  the  trial  for  want  of  the  subscribing  witness.  < 
Schumann  and  Co.  sent  another  bill  of  lading  of  the  timber  to  jthe  defendant 
at  the  same  time,  who  |pjpeved  from thecff^umstances  to  have  acted  as  their 
agent,  though  he  did  not  avow  himself  to  be  actitag  iti  that  character  at  the 
time;  by  virtub  of  which  bill  of  lading  th^  defen&nt  obtained  the  delivery 
of  the  timber  fr,omjhe  captain  before  the  plaintiff  was  apprised  of  the  circum- 
stance, or  bad  made^ny  demand  of  Ih^same  under  his  own  till  of.Iadinjg: 
bat  on  the  2l8t  of  June,  two  days  after  the  arrival  of  the  timber,  finding  that 
the  defe;idant  had  obtained  possession  of  it,  he  applied  to  him,  offering 
to  abcept  die  bills  .drawn  on  him' by  Schumann  ana  Co.  demanding  the 
timber,  which  the  defendant  refused,  unless  the  plaintiff  would  pay  for  it 
immediately.  The  plaintiff  however  declined  such  a  ifhode  of  payment, 
insisting  on  the  mode,  stipulated  for  by  Schumann  and  Co.  in  their  let- 
ter to  him,  bv  giving  his  acceptances  at  three  months ;  in  consequence  of 
which  the  defendant  retained  possession,  and  afterwards  sold  the  cargo  under 
the  authority  of  Schumann  and  Co.  Upon  the  refusal  of  the  defendant,  the 
plaintiff  demanded  the  cargo  from  the  captain,  telling  him  that  he  was  ready 
to  perform  his  part  of  the  contract ;  but  the  captain  said,  that  he  had  before 
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deliveTed  it  to  the  defendant,  conceiving  that  he  acted  by  the  aathbrity  of  the 
shippers :  but  there  was  no  proof  of  any  tender  of  the  freight  having  been 
made  to  the  captain,  for  want  of  which  the  pUintifT  was  nonsuited. 

GMs  and  Park  shewed  cause  against  a  rule  for  setting  aside  the  nonsuit 
and  granting  a  new  trial,  and  contended  that  no  legal  title  to  the  timber  vested 
in  the  plaintiff,  so  as  toenable-him  to  maiotain  trover  for  it.  For  1st,  the  bill 
of  lading  to  the  plaintiflf  was  oniy  conditional,  "  he  paying  freight  for  the 
**  said  goods  according  to  charter-party,''^  It  was  incumbent  on  him,  there- 
fore, to  shew  that  he  had  at  least  tendered  the  freight,  without  which  he  could 
not  make  title  to  the  timber  under  the  bill  of  lading.  But  2dly,  independent 
of  that  objection,  the  plaintiff  cannot  maintain  trover  against  this  defendant, 
who  claims  under  another  bill  of  lading  from  the  shippers  of  equal  validity 
with  that  sent  to  the  plaintiflf;  and  the  defendant  having  first  obtained  the 
goods  by  virtue  of  a  lawful  authority,  his  possession  is  lawful,  and  he  cannot 
be  treated  as  a  wrong-doer.  There  is  no  legal  precedence  of  one  bill  of  lad- 
ing before  another  of  the  same  set,  but  whichever  holder  first  gets  possession 
without  fraud  is  entitled  to  the  priority  according  to  Caldwell  v.  Btdl^  1  Term 
Rep.  205.  Even  considering  the  defendant  as  standing  in  the  place  of  Schu" 
tnaHn  and  Co.,  which  was  not  proved  at  the  trial,  jstill  the  contract  between 
the  plaintiflf  and  them  was  only  executory ;  for  he  was  not  to«have  the  con- 
signment but  upon  the  terms  of  accepting  bills  at  three  months ;  which  was 
not  done :  and  though  his  oflfering  to  comply  with  his  part  might  give  him  a 
*  remedy  against  them  for  a  breach  of  contract  id  not  delivering  the  timber,  yet 
their  property  in  it  either  as  the  original  shippers,  or  by  virtue  of  the  defend- 
ant's prior  possession  under  a  legal  bill  of  lading,  could  not  be  thereby  de* 
yestea,  or  pass  to  the  plaintiff,  so  as  to  enable  him  to  maintain  trover. 

Erskine,  Garrow  and  Scarlett^  contra,  in  answer  to  the  objection  made  at 
the  trial  of  the  plaintiff's  not  having  tendered  the  freight,  said,  that  it  did  not 
lie  in  the  mouth  of  the  present  defendant,  however  it  might  have  been  urged 
by  the  captain  if  the  action  had  been  brought  against  him.  But  in  truth  the 
captain,  who  was  examined  as  a  witness  at  the  trial,  made.no  objection  of 
that  kind  when  the  cargo  was  demanded  of  him ;  but  said,  that  if  the  defend- 
ant had  not  obtained  the  possession  of  the  cargo,  as  by  the  authority  of  Scku* 
mann  and  Co.,  he  (the  captain)  should  not  have  objected  to  deliver  it  to  the 
plaintiff  upon  the  faith  of  his  afterwards  paying  the  freight.  At  any  rate, 
the  defendant  cannot  make  the  objection ;  for  supposing  the  plaintiff  to  have 
the  best  title  to  the  cargo,  the  defendant  who  is  a  wrong-doer  cannot  create  to 
himself  a  lien  by  his  own  voluntary  act,  and  make  himself  the  creditor  of  the 
plaintiff,  by  paymg  money  for  his  use  without  his  consent.  In  Lempriere  v. 
jPasley,  2  Term  Rep.  485,  where  goods  were  delivered  to  a  party  claiming 
them  wrongfully,  who  paid  freight  and  other  charges  for  them,  it  was  holden 
that  he  could  not  detain  them  for  those  expences  against  the  rightful  owners. 
The  captain  may  refuse  to  part  with  the  cargo  till  he  has  received  the  freight ; 
but  if  he  let  it  out  of  his  possession  the  lien  is  gone,  and  he  must  resort  to  his 
action ;  and  no  third  person  can  set  up  the  lien  again  in  his  name.  Neither 
will  any  injustice  be  worked  by  the  recovery  of  the  plaintiff  in  this  respect ; 
for  if  the  defendant  have  not  paid  the  freight,  the  captain  will  have  his 
remedy  against  the  plaintiff  af\er  he  is  possessed  of  the  cargo ;  and  i(  the 
defendant  have  paid  it,  when  he  is  dispossessed  of  the  cargo  by  judgment  of 
law,  the  payment  will  be  without  consideration,  and  he  may  recover  it  back 
again,  and  then  the  captain  will  be  entitled  to  receive  it  from  the  plaintiff. 
Then  as  to  the  merits  of  the  case,  the  whole  of  the  defendant's  argument 
turns  on  assuming  that  he  was  an  innocent  holder  of  the  bill  of  lading  for  a 
valuable  consideration,  and  without  notice  of  the  plaintiff's  title  :  in  which 
ease  if  he  got  possession  of  the  goods  first,  he  would  be  preferred  to  the 
plaintifld  But  it  is  clear  from  the  whole  transaction  that  the  defendant  acted 
as  the  agent  and  instrument  of  Schumann  and  Co.,  and  therefore  cannot 
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stand  in  a  better  situation  than  they.  Then  as  between  ttem  and  the  plain- 
tifi^  the  invoice  and  bill  of  ladii^g  sent  to  the  latter  was  a  complete  transfer  of 
the  legal  property  in  the  goods ;  foe  it  appears  thereby  that  the  goods  were 
shipped  at  the  plaintiif's  risk ;  and  he  having  offered  to  do  all  that  he  had 
contracted  for,  namely,  to  give  his  acceptances  at  three  months,  may  conse- 

Suently  maintain  trover  for  them.  The  conversion  by  the  defendant  was  not 
le  taking  the  goods  out  of  the  ship,  but  the  subsequent  refusal  by  him  to 
deliver  them  up  on  the  plaintiff's  demand,  and  the  actual. sale  of  them  since. 
Considering  the  defendant  as  the  agent  of  Schumann  and  Co.,  nothing  could 
justify  him  in  stopping  the.  goods  in  transitu  to  the  plaintiff  but  the  insol- 
vency of  the  latter,  which  is  not  suggested.  It  was  at  all  events  a  question 
for  the  jury  whether  the  defendant  were  not  the  agent  of  Schumann  and  Co. 
Lord  Ellsnborough,  C.  J.  If  it  were  not  for  one  piece  of  evidence  which 
was  mentioned  late  in  the  cause,  and  to  which  my  attention  was  not  before 
particularly  directed,  I  should  still  be  inclined  to  think  that  the  plaintiff  was 
not  entitled  to  recover ;  and  that  is  the  invoice ;  by  which  it  appears  that 
the  goods  were  shipped  ^or  account  and  at  the  risk  ojf  the  plaintiff ;  that  is  a 
material  piece  of  evidence  on  a  question,  in  whom  was  the  property  of 
the  goods  at  the  time  of  their  arrival  here;  whether  then  vested  in  the 
plaintiff  subject  to  a  defeazance  in  case  of  the  non-'performance  by  him 
of  certain  conditions  on  which  the  consignment  was  made,  or  whether 
to  vest  in  him  at  a  subsequent  tirhe  on  performance  of  those  conditions  ? 
Laying  the  invoice  out  of  the  question,  I  should  still  have  been  of  the  same 
opinion  as  before  upon  the  letter  of  advice  and  the  bill  of  lading,  that  they 
were  conditional.  Two  things  were  required  of  the  plaintiff  to  be  done,  first, 
the  acceptance  of  the  bills  drawn  on  him  at  three  months,  which  bavin?  been 
tendered  to  be  performed  on  his  part  must  be  taken  as  done  :  secondly,  the 
payment  of  the  freight,  which  was  neither  made  nor  tendered.  I  will  not 
consider  whether  the  defendant  were  the  agent  of  Schumann  and  Co.,  for 
whether  so  or  not,  he  cannot  be  considered  as  a  wrong-doer  if  he  have  ob- 
tained possession  of  the  cargo  under  a  competent  bill  of  lading  and  upon  a 
performance  of  the  conditions,  which  the  plaintiff  neglected  to  perform.  If,  , 
having  no  notice  of  a  better  title,  he  were  not  a  wrong-doer  when  he  received 
the  goods,  and  he  has  paid  the  freight  find  performed  the  conditions  required 
of  him,  the  goods  cannot  betaken  out  of  his  hands  without  paying  those 
charges.  But  taking  him  to  be  the  agent  of  Schumann  and  Co.  and  bound 
by  their  engagement,  yet  he  had  a  right  in  their  name  to  stipulate  for  the 
performance  of  the  two  conditions  on  which  the  shipment  and  delivery  of  the 
goods  were  to  be  made  to  the  plaintiff,  namely,  the  acceptance  of  the  bills, 
and  the  payment  of  the  freight.  And  though  the  defendant  cannot  object  to 
the  non-acceptance  of  the  bills  which  was  offered  to  be  done  by  the  plaintiff, 
3^t  he  may  make  his  stand  in  point  of  law  on  the  non-performance  of  the  other 
condition,  without  which  the  plaintiff  could  not  be  entitled  to  recover  if  the 
question  rested  there.  But  here  I  think  the  invoice  vested  the  property  in 
the  plaintiff;  for  if  there  had  been  a  loss  at  sea,  that  loss  must  have  been 
borne  by  him.  Then  if  the  property  were  vested  in  him,  subject  only  to  a 
defeazance  if  he  did  not  perform  the  conditions  required  of  him,  I  think  the 
plaintiff  would  be  entitled  to  recover.  The  doctrine  in  the  case  of  Lempriere 
▼.  PasUy  only  applies  to  the  case  of  a  mere  wrong-doer  possessing  himself  of 
the  goods  01  another  without  authority,  and  paying  freight  for  them :  but 
without  the  Invoice  in  this  case  the  act  of  the  defendant  even  as  the  agent  of 
Schumann  and  Co.  would  not  have  been  tortious,  the  plaintiff  not  having  per- 
formed the  conditions  required  by  the  letter  of  advice  and  the  bill  of  lading : 
the  invoice  however  vested  the  property  in  him. 

Gross,  J.  In  order  to  sustain  this  action  the  plaintiff  must  prove  the 
property  in  himself,  and  a  conversion  by  the  defendant.  The  property  of  the 
goods  was  once  in  Schumann  and  Go. :  but  by  the  bill  of  lading  and  invoice 
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tent  to  the  plaintiC  and  the  delivery  to  the  captain,  the  property  passed  from 
them  to  the  plaintiff  to  every  parpose  except  as  to  the  right  of  stopping  the 
goods  in  trarmtu  to  the  vendee :  there  is  no  pretence,  however,,  for  saying 
diat  they  were  stopped  in  this  case  under  an  exercise  of  that  righL  For  as 
far  as  concerns  the  acceptances  of  the  bills  of  exchange  drawn  on  him  the 
plaintiff  was  ready  and  offered  to  give  them;  and  as  to  the  payment  of  the 
freight,  that  was  a  question  between  the  captain  and  the  plaintiff,  with  which 
the  defendant  had  no  right  to  concern  himself.  The  defendant  must  either 
have  been  a  purchaser  for  a  valuable  consideration,  or  the  agent  of  SckufMmn 
and  Co.  As  a  purchaser  for  a  valuable  consideration,  the  captain  could  not 
be  considered  as  his  agent  under  the  bill  of  lading,  so  as  to  entitle  him  to  claiin 
what  was  due  to  the  captain.  But  in  truth  there  is  no  pretence  for  saying 
that  he  was  a  purchaser  for  a  valuable  consideration.  He  was  the  mere 
agent  of  Schumann  and  Co.,  out  of  whom  the  nroperty  was  devested  by  the 
bill  of  lading  and  invoice,  and  the  delivery  to  tne  capUiin  for  every  purpose 
except  that  of  stopping  in  transitu.  The  defendant  therefore  had  no  titles 
But  It  is  said,  that  he  had  a  right  to. retain  for  the  freight,  and  that  the  plain- 
tiff should  have  tendered  it.  The  defendant,  howeveCt  had  no  right  to  paj 
freight  for  the  plaintiff.  No  roan  can  make  another  his  debtor  against  his 
will.  The  plamtiff  was  bound  to  pay  the  capUiin  his  freight,  and  the  captain 
was  bound  to  deliver  the  goods  to  the  plaintiff;  but  there  was  no  duty  in  the 
plaintiff  to  pay  the  defendaht  the  freight;  because  he  was  a  tortfeasor :  stand* 
ing  as  Schumann  and  Co.  be  was  detaining  the  goods  from  the  plaintiff  after 
having  passed  the  property  to  him  ;  <which  he  must  be  taken  to  have  done 
according  to  lAckbarraw  v.  Mason^  2  Term  Rep.  63,  and  other  cases.  Then 
the  defendant  having  no  right  to  receive  the  freight,  the  refusal  by  him  to  de* 
liver  the  goods  to  the  plaintiff  was  a  conversion. 

Lawxbncb,  J.  After  what  has  been  already  observed,  it  is  not  necessary 
to  say  more  than  that  the  property  was  vested  in  the  plaintiff,  and  the  de* 
fendant  converted  it. 

Lk  Blanc,  J.  declared  himself  of  the  same  opinion. 

Rule  ab6olote(l). 


.  Leame  v.  Braj. 

3£aat,593.    May  21,  1803. 


Wfaeie  one  aecidentiUy  drove  hit  carriage  against  another's,  the  remedy  is  tiespeos  and  not 
case,  the  injary  being  immediate  from  the  act  done,  though  he  were  no  otherwise  blaine- 
mble  than  driving  on  the  wrong  side  of  the  road  in  a  dark  night.  The  distinction  is,  that 
where  the  injury  is  immediate  irom  an  act  of  force  done  by  the  defendant  the  remedy  is 
in  trespass ;  where  the  injury  is  only  consequential.to  an  act  before  done  by  the  defend- 
«nt»  there  an  action  on  the  case  lies. 

THIS  was  an  action  of  trespass,  in  which  the  plaintiff  declared,  that  the 
defendant  with  force  and  arms  drove  and  struck  a  sinrie-horse  chaise  which 
the  defendant  was  then  driving  along  the  king's  highway  with  such  great 
force  and  violence  upon  and  against  the  plaintiff's  curricle  drawn  by  two 
horses,  and  upon  ana  against  the  said  horses  so  drawing,  dsc.,  and  in  which 
said  curricle  the  plaintiff  was  then  and  there  riding  with  his  servant,  which 
servant  was  then  driving  the  said  curricle  and  horses  along  the  king's  high* 
way  aforesaid,  that  by  means  thereof  the  plaintiff's  servant  was  thrown  out 
of  me  curricle  upon  the  ground,  and  the  horses  ran  away  with  the  curricle^ 
and  while  the  horses  were  so  running  away  with  the  curricle  the  plaintiff,  for 

(1)  Vide  Caxe  ^aL  y.  Harden  fyal.4  East,  21t,  and  the  authorities  cited  in  the  editor's 
B0Uc4JbMmp.2U. 
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the  preaeriration  of  his  life,  jumped  and  fell  from  the  curricle  upon  the  ground 
and  fractured  his  collar  hone»  &c.    Plea,  Nat  guilty. 

It  appeared  in  evidence  at  the  trial  before  Lord  Mlenborough^  C.  J.  at  the 
last  sittings  at  WestmiTtsteTf  that  the  accident  described  in  the  declaratioa 
happened  in  a  dark  night,  owing  to  the  defendant's  driving  his  carriage  on 
the  wrong  side  of  the  road,  and  the  parties  not  being  able  to  see  each  other ; 
and  that  if  the  defendant  had  kept  his  right  side  there  was  ample  room  for 
the  carriages  to  have  passed  without  injury.  But  it  did  not  appear  that 
blame  was  impotable  to  the  defendant  in  any  other  respect  as  to  the  manner 
of  his  driving.  It 'was  therefore  objected  for  the  defendant,  that  the  injury 
having  happened  from  negligence,  and  not  wilfully,  the  proper  remedy  was 
by  an  action  on  the  case  and  not  of  trespass  vi^et  armu  ;  and  the  plaintiflf 
was  thereupon  nonsuited. 

Gihbt  and  Pork  now  shewed  cause  against  a  rule  for  setting  aside  the 
nonsuit,  and  admitted  that  there  were  many  precedents  of  trespass  vi  et  armit 
for  an  injury  immediately  proceeding  from  the  party,  although  his  will  did 
not  go  along  with  his  act :  but  here  they  contended,  that  the  injury  was  con* 
sequential,  and  not  immediately  flowing  from  the  forcible  act  of  the  defen* 
dant,  and  in  such  a  case  trespass  will  not  lie  unless  such  act  be  done  wilfully : 
and  they  compared  it  to  the  case  of  one  ship  running  down  another,  in  all 
which  eases  the  form  of  the  action  has  been  case  and  not  trespass.  Yet  in 
the  one  case  the  ship  is  as  much  impelled  by  the  agency  of  the  captain  as 
in  the  other  the  carriage  is  impelled  by  the  agency  of  the  driver.  In  both 
the  ininry  happens  not  from  the  immediate  personal  act  of  the  parties  con* 
cemed,  but  by  sobseauent  contact  of  the  subject  matters  derived  from  the 
impulse  communicatea  for  another  and  lawful  purpose,  but  taking  a  direction 
at  the  time  either  from  the  unskilfulness  or  negligence  of  the  parties,  beyond 
their  control.  Here  the  accident  was  solely  imputable  to  the  negligence  of 
the  defendant  in  driving  on  the  wrong  side  of  the  road  in  a  dark  night ; 
bat  the  injury  was  occasioned  by  the  carriage  and  horses,  and  not  by 
his  personal  act.  To  make  it  his  personal  act,  it  must  be  done  wUfuUy. 
[Lord  EUenhotmigh,  I  do  not  And  that  distinction  laid  down  in  any  of  the 
cases,  that  in  order  to  maintain  trespass  the  act  must  be  wilful.  In  Scott  v. 
SAepherd,  3  Wlls.  411 ;  S.  C.  2  Blac.  892,  Lord  C.  J.  De  Grey  said,  thai 
trespass  vi  et  armis  lay  against  the  person  from  whom  an  injury  was  re- 
ceived ^  farce :  and  he  afterwards  adverted  to  acts  that  might  become  tres* 
passes  by  accident  or  inadvertency.  Now  here,  was  not  the  putting  the  horse  in 
motion  an  act  of  force  by  the  de^ndant  ?J  The  same  argument  would  apply 
as  well  to  the  case  of  a  vessel  at  sea :  and  yet  there  is  but  one  instance  of 
that  sort  mentioned  in  the  books  where  trespass  was  holden  to  lie,  and  that 
was  in  Tripe  and  Another  v.  Potter^  6  Term  Rep.  128,  and  S  Term  Rep* 
191,  at  Exeter  in  1767,  where  Yates^  J.  nonsuited  the  plaintiff  in  case  for 
wilfully  rowing  his  boat  against  the  defendant's  net,  because  the  act  being 
unlfidy  trespass  was  the  proper  remedy.  So  in  Ogle  v.  Barnes,  where  the  alle- 
gation was  that  the  defendant  so  negligently  and  unskilfully  steered  his  ves- 
sel that  she  ran  foul  of  and  damaged  the  plaintiff's  vessel,  Lord  Kenyan  distin- 
guished it  from  actions  of  trespass  where  the  act  was  laid  to  be  done  wUfid" 
ly,  or  fMrioudy,  which  implied  wilfully  :  and  the  other  Judges  thought  thai 
if  upon  a  declaration  ii(  case  it  appeared  in  evidence  that  the  act  were  wil- 
fully done  the  plaintiff  must  be  nonsuited.  [Lawreneey  J.  There  certainly 
are  cases  in  the  books  where  the  injury  .being  direct  and  immediate,  trespass 
has  been  holden  to  lie,  though  the  injury  were  not  intentional.  As  in  Weaver 
▼.  Ward,  Hob.  134,  where  the  defendant  exercising  in  the  trained  bands,  and 
firing  his  musket  accidenUiUy  hurt  the  plaintiff;  and  in  Underwoad  v.  Hewion^ 
1  Stra.  596,  where  one  uncocking  a  gun,  it  went  off  and  accidentally  wounded 
a  bystander.  In  Ogle  v.  Barnes,  8  Term  Rep.  188,  it  did  not  appear  that  the 
force  which  occasioned  the  injury  was  the  act  of  the  defendant.    Bat  it  mi£^t 
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have  happened  from  the  force  of  the  wind  or  tide  operating  at  the  time  di- 
rectly against  the  force  uaed  by  the  defendant.     Here  the  continuing  motion  of 
the  carriage  was  not  the  immediate  act  of  the  defendant.    [Lord  Elienboraugh. 
If  I  put  in  motion  a  dangerous  thing,  as  if  I  let  loose  a  dangerous  animal,  and 
leave  to  hazard  what  may  happen,  and  mischief  ensue  to  any  person,  I  am  an- 
swerable in  trespass.]     The  case  o(  throwing  the  squib(a)  was  put  upon  that 
ground,  but  that  has  never  been  approved  since.     [Lord  EUenborouffL    That 
case  to  be  sure  goes  to  the  limit  of  the  law.     Lawrence^  J.     The  question  is. 
Whether  the  injury  be  immediate  from  an  act  done  by  the  defendant,  or 
whether  it  be  consequential  only  from  such  act  ?     If  one  turning  round  sud- 
denly  were  to  knock  another  down,  whom  he  did  not  see,  without  intending 
it,  no  doubt  the  action  miist  be  trespass.]     Perhaps  a  defendant  might  be 
liable  in  trespass  for  that  which  is  the  immediate  consequence  of  a  forcible 
act  done  by  himself;  but  for  that  which  is  not  the  immediate  consequence  of 
his  own  act,  but  is  the  consequence  of  some  other  act  which  he  nesligently, 
improvidently,  or  unskilfully  did,  he  is  only  liable  in  case.    [Grose^  J.    There 
is  a  case  put  in  the  Year-book  21  H.  7.  28.  a.  that  where  one  shot  an  arrow 
at  a  mark  which  glanced  from  it  and  struck  another,  it  was  holden  to  be  tres- 
pass.    Lord  EUenborough,     The  only  rule  I  believe  will  be  found  to  be 
where  the  injury  happens  from  an  immediate  act  of  force  of  the  defendant, 
there  it  is  trespass.     And  if  one  put  an  animal  or  carriage  in  motion  which 
causes  an  immediate  injury  to  another,  he  Is  the  actor,  the  causa  castsans.     It 
is  not  to  be  wondered  at  that  actions  for  running  down  ships  should  have 
been  brought  in  case ;  for  the  plaintiflT  would  fail  in  almost  every  case  in  prov* 
ing  that  the  injury  happened  from  the  immediate  act  of  the  master  where 
the  action  is  brought  against  him  :  it  happens  more  frequently  from  the  neg* 
ligent  or  improper  execution  of  orders  by  some  of  the  seamen,  for  which  the 
master  would  not  be  liable  in  trespass(&)].     The  boundaries  of  actions  cannot 
depend  upon  such  nice  calculations  as  whether  the  injury  happened  by  the 
last  impulse  given  to  a  vessel  or  carriage  by  the  defendant :  the  only  plaia 
and  solid  distinction  seems  to  be,  whether  or  not  the  injurious  act  were  done 
wilfully  ;  and  though  particular  cases  may  have  erred  in  the  application  of 
it,  most  of  them,  particularly  Ogle  v.  BameSj  seem  to  have  gone  upon  that 
principle.     [LoMorence,  J.     The  word  wilful,  and  other  words  equivalent  to 
it,  were  there  used  in  answer  to  arguments  adduced  from  cases  where  the 
acts  were  wilfully  done,  and  with  a  view  to  distinguish  those  cases  from  the 
principal  one  then  in  judgment  before  the  Court.     Le  Blanc,  J.     In  several 
of  the  cases  where  the  word  wilfully  has  occurred  it  will  be  found  that  the 
Court  were  commenting  upon  other  cases  where  the  acts  were  laid  to  be  done 
wilfully,    Lawrence,  J.     r^o  doubt  trespass  lies  against  one  who  drives  a 
carriage  against  another,  whether  done  wilfully  or  not.     Suppose  one  who 
is  driving  a  carriage  is  negligently  and  heedlessly  looking  about  him,  with- 
out attendincf  to  the  road  where  persons  are  passing,  and  thereby  runs  over  a 
child  and  kills  him.  is  it  not  manslaughter  ?  and  if  so,  it  must  be  trespass ; 
for  every  manslaughter  includes  trespass.] 

Erskine  and  Hovell  in  support  of  the  rule.  The  distinction  which  was 
\x\ievk  in  Reynolds  v.  Clarke(c)  has  been  adopted  in  all  the  subsequent  cases, 
that  where  the  immediate  act  itself  occasions  a  prejudice  or  is  an  injury  to 
the  plaintifTs  person,  &c.  there  trespass  vi  et  armis  will  lie  :  but  where  the 
act  itself  is  not  an  injury,  but  a  consequence  from  that  act  is  prejudicial  to 
the  plaintiflf's  person,  &c.  there  trespass  vi  et  armis  will  not  lie,  but  the  pro- 
per remedy  is  by  an  action  on  the  case.  So  in  Day  v.  Edwards,  6  Term 
Kep.  649,  Lord  Kenyan  said,  "  If  the'  injury  be  committed  by  the  immediate 


(a)  Scott  T.  Shgpard,  3  Wils.  403. 

(6)  Vide  M'Manus  v.  CrickUt,  1  East,  106. 


(c)  2  Lord  Ray.  1402,  recogaiaed  in  Bull.  N.  F.  26  and  79,  where  Bome  other  cases  are 
referred  to. 
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'  net  complained  of«  the  action  mast  be  trespass :  if  the  injury  be  merely  eon^ 
sequential  upon  that  act,  an  action  upon  the  case  is  the  proper  remedy.*' 
And  he  exemplified  it  bv  the  Instance,  (1  Stra.  636,)  of  a  man  throwing  m  log 
into  the  highway,  which  if,  in  the  act  of  throwing,  it  hit  anothets  it  is  ties* 
pass;  but  if  as  it  lies  there  the  other  tumble  over  it^  he  must  bring  case* 
The  declaration  there  charged  that  the  defendant  **  so  fiiri&udyt  ne^igently 
and  improperly"  drove  his  cart  against  the  platntiflfs  carriage  that  it  over* 
turned  and  damaged  it :  but  non  constat  that  it  was  done  tMfitUy^  however 
Jkrimisiy  ;  and  on  the  contrary,  the  allegation  of  its  being  done  negligentUf 
as  well  as  furiously  rebutted  the  idea  of  wilfulness  :  yet  £e  Court  heU  that 
the  injury  ensuing  upon  the  immediate  act  of  the  defendant,  the  action  ought 
to  have  been  trespass,  and  not  case,  as  it  was  laid  to  be«  '  In  OgU  t.  JBomef, 
8  Term  Rep.  188,  the  Court  could  not  say  that  the  act  done  was  by  the  im* 
mediate  agency  of  the  defendants  :  it  was  charged  to  be  done  by  their  negli* 
gence,  carelessness,  ignorance,  and  unskilfulness ;  non  comtat  but  that  the 
act  which  produced  the  mischief  was  done  the  day  before ;  they  mi^ffat  not 
have  been  in  the  ship  when  it  happened*  In  none  of  the  cases  is  it  laid  down 
as  a  bmnch  of  the  distinction  that  the  act  done  must  be  either  mlfid  or  iOeg^ 
or  violent^  in  order  to  maintain  trespass :  the  only  question  is,  whether  the 
injury  from  it  be  immediate. 

Lord  Ellenboroitgh,  C.  J.  The  true  criterion  seems  to  be  according  to 
what  Lord  C.  i:  Be  Grey  says  iii  Scott  v.  Shepherd^  whether  the  plaintiff 
received  an  injury  byfinrde  from  the  defendant  If  the  injurious  act  be  the 
immediate  result  of  thef  force  originally  applied  by  the  defendant,  and  the 

tlftintiff  be  ii^ted  by  it,  it  is  the  sulyeet  of  an  action  of  trespass  vi  et  amm 
J  M  the  cases  bbth  ancient  arid  modern«  It  is  immalerial  whether  the  in* 
jury  be  wilful  or  not.  As  in  the  case  alluded  to  by  my  brother  Gross,  where 
one  shooting  at  butts  folr  a  trial  of  skill  with  the  bow  and  arroWt  the  Weapon 
then  in  use,  in  itself  a  lawful  act,  and  no  unlawful  purpose  in  view ;  yet 
having  accidentally  wounded  a  man,  it  was  holden  to  oe  a  trespass,  being  an 
immediate  injory  from  an  act -of  force  by  another.  Such  also  was  the  case 
of  Weaver  ▼.  Wood^  in  Hob.  134,  where  a  like  unfortunate  accident  happened 
whilst  persons  were  lawfully  exercising  themselves  in  arms.  So  in  none  ef 
the  cases  mentioned  in  Scott  ▼.  Shepherd  did  wilfulness  make  any  difierence. 
If  the  injury  were  received  from  the  personal  act  of  another,  it  was  deemed 
sufficient  to  make  it  trespass.  In  the  case  of  Dayr.  Edwards  the  allegation 
of  the  act  having  been  done  furiously  was  undetBtood  to  imply  an  act  of 
force  immediately  proceeding  from  the  defendant  As  to  the  case  of  Ogh 
V.  Barnes,  I  incline  to  think  it  was  rightly  decided ;  and  yet  there  are  woras 
there  which  imply  force  by  the  act  of  another :  but,  as  was  observed,  it  does 
not  appear  that  it  must  have  been  the  personal  act  of  the  defendants ;  itii 
not  even  uUeged  that  they  were  on  board  the  ship  at  the  time :  it  is  said  in* 
deed  that  they  had  the  care,  direction,  and  management  of  it ;  but  that  might 
be  through  the  medium  of  other  persons  in  their  employ  on  board*  Thai 
therefore  nlight  be  sustained  as  an  action  on  the  case,  because  there  were  no 
words  in. the  declaration  which  necessarily  implied  that  the  damage  happened 
from  an  act  of  force  done  by  the  defendants  themselves.  I  am  not  aware  of 
any  case  of  that  sort  where  the  party  himself  sued  having  been  on  board  this 
question  has  been  raised.  But  4ere  the  defendant  hims^f  was  present^  and 
used  the  ordinary  means  Of  impelling  the  horse  forwtird,  and  from  that  the 
injury  happened.  And  therefore  th^re  being  an  immediate  injury  from  an 
immediate  act  of  force  by  the  defendant,  the  proper  remedy  is  trespass ;  and 
wilfulness  is  not  necessary  to  constitute  trespass. 

OftosB,  J.    I  am  of  the  same  opinion.    Looking  into  all  the  cases  from  the 

year  book  in  the  21  H.  7,  down  to  the  latest  decision  on  the  subject,  I  find 

the  principle  to  be,  that  if  the  injury  be  done  by  the  act  of  the  party  himself 

at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it  happened  accidentally 
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er  by  mtsiortutie,  yet  he  is  answerable  in  trespass^  The  case  mentiooed 
from  Strange^  that  in  Hobart,  and  those  in  the  Term  Reports,  all  agree  ia 
the  principle.  *- 

Lawrbncb,  J.  I  am  of  the  same  opinion.  It  is  more  convenient  that  the 
action  should  be  trespass  than  case  ;  because  if  it  be  laid  in  trespass,  no  nice 
points  can  arise  upon  the  evidence  bv  which  the  plaintiff  may  be  tamed 
round  upon  the  form  of  the  action,  as  there  may  in  manv,  instances  if  case  be 
brought;  for  there  if  any  of  the  witnesses  should  say  that  in  his  belief  the 
defendant  did  the  injury  wilfully,  the  plaintiff  will  run  the  risk  of  being  non-^ 
suited.  But  in  actions  of  trespass  the  distinction  has  not  turned  either  on 
the  lawfulness  of  the  act  from  whence  the  injury  happened,  or  the  design  of 
the  party  doing  it  to  commit  the  injury  :  but,  as  mentioned  by  Mr.  Justice 
Blackstone  in  the  case  of  Scott  y.  Shepherd^  2  Blac.  Rep.  895,  on  the  di&r- 
ence  between  injuries  direct  and  immediate^  or  mediate  and  contequeniial  / 
in  the  one  instance  the  remedy  is  by  trespass,  in  the  other  by  case.  The 
same  principle  is  laid  down  in  Reynolds  y,  Clarke^  2  Ld.  Ray.  1402.  As  to 
Ogle  V.  Barnes^  I  certainly  did  not  mean  to  say  that  the  distinction  turned  on 
the  wilfulness  of  the  act ;  I  only  made  use  of  the  word  wilful  to  distinguish 
that  from  other  cases  which  had  been  mentioned  where  the  injurious  acta 
were  averred  to  be  vnlfidly  done,  and  where  as  the  acts  complained  of  were 
charged  as  intentional^  and  the  injuries  done  immediately  referred  to  them, 
trespass  was  determined  to  be  the  proper  remedy.  And  so  I  understand  what 
was  there  said  by  my  brother  Grote.  What  I  principally  relied  on  there 
wa8,ithat  it  did  not  appear  that  the  mischief  happened  from  the  personal  acta 
of  the  defiHidanta :.  it  might  have  happened  from  the  operation  of  the  wind 
and  tide  counteracting  their  personal  efforts  at  the  time :  or  indeed  they  might 
not  even  have  been  on  board.  Alleging  that  the  defendant  negligently  did 
aoch  an  act  may  be  sustained  by  proof  that  it  was  done  by  his  servant  in  bis 
erapby  in  the  absence  of  the  master,  according  to  Michael  v.  Aiestr^,  2  Lev. 
172^  foUowed  up  by  Brucket'V.  Fremont,  6  Term  Rep.  659.  Those  were 
actions  on  the  case,  and  are  reconcileable  with  ATManusv.  Crickett,  1  East, 
IQBi  in^  which  case  the  Court  held  that  trespass  would  not  lie  against  a  mas- 
ter for  the  wilful  act  of  his  servant  in  driving  his  master's  caxxiage  against 
another's  carriage,  against  the  will  of  .his  master. 

Lb  Blanc,  J.  In  many  of  the  cases  the  question  haa  come  before  the 
Court  upon  a  motion  in  arrest  of  judgment,  where  the  Court  in  determining 
whether  trespass  or  ease  were  the  proper  remedy,  have  observed  on  the  pax- 
ticnkr  language  of  the  declaration.  But  in  all  the  books  the  invariable  prin- 
ciple to  be  colfected  is,  that  where  the  injury  is  immediate  on  the  act  done/ 
there  trespass  Ues ;  but  where  it  is  not  immediate  on  the  act  done,  but  conse* 
quential,  there  the  remedy  is  in  case.  And  the  distinction  is  well  instanced 
by  the  example  put  of  a  man's  throwing  a  log  into  the  highway :  if  at  the 
time  of  its  being  thrown,  it  hit  any  person,  it  is  trespass ;  but  if.  after  it  be 
thrown,  any  person  going  along  the  road  receive  an  injury  by  fallhig  over  it 
as  it  lies  there,  it  is  case.  Neither  does  the  degree  of  violence  with  which 
the  act  IS  done  make  any  difierence  :  for  if  the  bg  were  put  down  in  the 
most  quiet  way  upon  a  man's  foot,  it  would  be  trespass;  but  if  thrown  intp 
the  road  with  whatever  violence,  and  one  afterwards  fall  over  it,  it  i3  case  and 
not  trespass.  So  here,  if  the  defendant  had  simply  placed  his  chaise  in  the 
road,  and  the  plaintiff  had  run  against  it  in  the  dark,  the  injury  woold  not 
have  been  direct,  but  in  consequence  only  of  the  defendant's  previous  im- 
proper act.  Here  however  the  defendant  was  driving  the  carriage  at  the 
time  with  the  force  necessary  to  move  it  along,  and  the  injury  to  the  plaintiff 
happened  from  that  immediate  act :  therefore  the  remedy  must  be  trespass : 
and  all  the  cases  will  support  that  principle.  It  is  chiefly  in  actions  for  run- 
ning down  vessels  at  sea  (hat  difficulties  may  occur ;  because  certainly  the 
force  which  occasions  the  injury  is  not  so  inunediate  from  the  act  of  the  per- 
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son  steering.  The  immediate  agents  of  the  force  are  the  wind  and  waves, 
and  the  personal  act  of  the  party  rather  consists  in  putting  the  vessel  in  the 
way  to  he  so  jacted  upon :  i^nd  whether  that  may  make  any  diflference  in  that 
case  I  will  not  now  take  upon  me  to  determine.  But  here»  where  the  per- 
sonal force  is  immediately  applied  to  the  horse  and  carriage,  the  things  acted 
upon  and  causing  the  damage,  like  a  finger  to  the  trigj^r  of  a  gun»  the  in- 
jury is^  immediate  from  the  act  of  driving,  and  trespass  is  the  'proper  remedy 
for  an  immediate  injury  done  by  one  to  another :  but  where  the  injury  is  only 
consequentiajl  from  the  act  done,  there  it  is  ca8e(l)  (2). 

Rule  afasoliita. 


Pedlej  V.  Westmacot» 

3Ka>l,603.    May  91, 1803. 

The  Cooit  htLte  Jarinaietioii  io  the  case  of.  an  award  nnder  the  sUt  9  &  10  W.  3.  c.  1^ 
though  the  aabnuMion-boad  were  to  make  the  award,  instead  of  the  milkmissum^Arvle  of 
CmrL 

G ARROW  and  Marryat,  upon  shewing  cause  against  a  rule  ibr  setting 
aside  an  award,  objected  to  ^he  Court's  entertaining  jurisdiction  of  it,  because 
the  consent  in  the  submission-bond  was  to  make  the  award  a  rule  of  Court 
instead  of  the  tubmimon  to  the  award,  which  was  not  within  tjhe  words  of 
the  statute  9  &  10  W;  a  c^  15.  s.  1,  making  it  lawful  for  oarties,  'desiring 
^  to  end  any  controversy,  &c.  by  arbitration,  to  agree  that  tneir  submission  ^ 
**  their  suit  to  the  mcari  of  any  person  should  be  made  a  rule  of  any  of  his 
«  majesty's  courts  of  record,"  &c.  And  they  cited  Harrison  v,  Grundy  %  2 
Stra.  1178,  where  the  same  objection  prevailed.    But 

The  Court  referred  to  a  case,  furnished  them  by  the  Mast^rt  of  PoweS  v. 
PkiUips^  £«  30  Geo.  3.(a)  where  the  submission-bond  stating  that  the  award 
should  be  made  a  rule  of  Court  instead  of  the  agreement^  was  holden  to  be 
no  objection*  And  this.  Lord  EUenborough  said,  was  the  later  and  more 
sensible  determination^  and  therefore  the  objfsction  here  was  over-ruled  ;  and  , 

Erskine^  who  bad  moved  for  the  rule  to  set  aside  the  award,  was  heard  in 
support  of  his  objections  to  it. 

(1)  Vide  Hmttt  r/Mont^fomery,  2  New  Rep.  446,  (Day*a  edit.)  and  the  editor'a  note  to 
that  eaie,  in  which  the  principal  authorities  extant  at  the  time  of  compiling  it  are  noticed. 
The  foHowinff  ease  has  ainee  appeared.  TVtgpau  was  hroaght  ibr  rooninff  the  defendant's 
Aip  flfainat  the  phunliff'a  in  the  river  Tlhafliua.  The  defeniUat  waahimadfoahoardofhis 
ahip,  and  stood  at  the  helm ;  and  the  accident  happened  against  his  wishes  thfough  nnskO* 
Ihl  management  Ldxtd  EUenborau^  held  trespass  to  be  the  proper  remedy.  Jie  said, 
^  Whether  the  injniy  complained  c7  ariiet  direeUy,  or  fallows  canaeqiumtiaUy^  firom  the  act 
of  the^fendant;^!  eonsider  aa  the  only  jost  and  mloUigiMa  criterion  of  trenassaad  eassj 
ii;  in  the  dark,  1  ignonntly  ride  against  another  man  ctthonebaAh,.  this  is  nndirabledlytrec^ 
miss,  although/l  was  not  aware  ofhis  presence  tiU  wo  came  into  contact '  It  makes  no  dif- 
ference  that  here  the  parties  were  sailing  on  ship  board.  The  defendant  ins  at  the  helm, 
and  gaided  the  motions  of  his  ressel.  The  winds  and  the  waves  were  only  instniraental  in 
esiTf  ing  her  along  in  the  directi<m  which  he  commnnicated.  The  force,  therefore,  proceed* 
ed  mm  Aim,  and  the  injury  which  the  plaintiiT  sostained,  was  the  immMiata  efhctof  that 
loroe."  Ca9€li  ¥.  Laming^  1  Campb.  497.  A  still  later  case  at  JM  Prius  has  confirmed 
the  doctrine,  that  if  an  injary  is  received  from  the  immediate,  though  unintentional  act  of 
another,  the  remedy  is'tfesposs  and  not  case.    Loton  t.  CVms,  9  Ounpb.  465. 

03)  [See  2  Stephen's  f9isi  Prins  Am.  ed.  p.  1003,  where  all  the  Ule  eases.  English  and 
American,  are  coUected-*and  the  <^nion  of  Ld.  i^Uenboionfl^  seems,  to  be  sustained, 
notwithstandusg  the  doubt  expressed  by  Sir  J.  Mansfield,  In  Rojgers  v.  hnUetaUf  2  N.R. 

(a)  The  same  ease  is  refened  to  in  2  TSdd's  Praet  73<f ,  as  of  E.  20  Geo.  a 


CASES  IN  EASTER  TEBtt 


The  King  v.  The  Sheriff  of  Middlesex. 

3£ut,604.    Ma723,1803.  ^ 

After  a  bttl-bond  ttken,  tnd  an  attaclmient  uitied  agahwt  the  ilieriir  for  not  bringinir  in 
Ilia  bod7«  ^B  CoiBt  will  nUevQ  him  on  payment  of  wbiJt  is  due  to  ibe^utent  of  the 
penalty  in  tfae  bail-bond,  tbougb  leia  than  the  plaintiff's  demand. 

THIS  came  on  upon  a  rule  to  shew  cause  why  upon  payment  by  WaUey 
(the  defendant  in  the  original  cause)  to  HcHes  and  another,  administrators  of 
Cousmaaker  (the  plaintifis)  of  86Z.  145.  2d.  and  interest,  the  debt  due  at  the 
time  when  the  action  was  commenced,  with  costs,  the  present  attachment 
against  the  sherifT  for  not  bringing  in  the  bod^  should  not  be  set  aside  with 
costs  to  be  paid  by  the  ptaiintiiSs  to  the  defendant,  the  sheriff,  or  his  attorney. 

The  original  writ  was  issued  in  October  last,  indorsed  for  bail  for  881.  and 
upwards,  by  virtue  of  an  affidavit  sworn  on  the  29th  of  October j  that  ihf  de- 
fendant Was  indebted  to  the  plaintifis  in  SSI.  and  upwards,  upon  a  bond  in  the 
Cmal  sum  of  709Z.  IS^.  4£f.,  conditioned  for  payment  of  354Z.  6s.  Bd»  with 
torest  from  the  17th  of  May  preceding,  by  four  quarterly  instalment3^  of 
which  906  instalment  only  was  due  at  the  time  of  issuing  the  original  writ. 
Subseouent  to  the  issuing  of  the  original  writ,  and  before  the  issuing  of  the 
wri^  or  fluries  teetotum  special  capiae^  on  which  the  defendant  was  arrested, 
aiKnOier  mstalment  had  become  due ;  but  no  new  affidavit  of  debt  being  made, 
the  latter  writ  was  indorsed  for  bail  in  the  same  sum  as^  the  first,  and  the 
defendant  ^ve  bail  to  the  sheriff  in  176Z.,  double  the  sum  so  indorsed.  The 
rale  for  bntiging  in  the  body  expired  on  the  3d  of  February^  when  no  bail 
being  put  in  above,  the  attachment  issued.  The  plaintiflb  now  claimed  for 
initalmeDts  due  and  interest  upwards  of  176Z.,  besides  the  costs. 

6ii&»  shewed  cause  against  the  rule,  and  contehded  that  &e  sheriff,  being 
In  contempt,  could  only  be  i^lieved  on  payment  of  the  whole  jsunr  due  on  the 
original  bond  put  in  suit,  and  that  the  plamtifli  were  not  limite4  in  their  demand 
W  the  penalty  of  the  bail-bond  taken  by  him,  they  being  ii^ured  to  the  amount 
of  alt  that  they  might  have  recovered  against  the  original  defendant  in  tbe  suit. 
And  he  cited  I^ppelr.  Kingy  7  Term  Rep.  870,  Stevenson  v.  Cameron^  8 
Term  Bep.  28,  and  jPoio^  v.  MackUoshy  1  H.  Blac.  233,  in  which  latter 
case  a  bail-bond  had  been  taken. 

Pwrk^  contra,  said  that  in  the  two  first-mentioned  cases  no  bail-bond  had 
been  taken  ^by  th^  sheriff,  which  was  a  breach  of  his  duty,  and  the  defendant 
was  thereby  put  in  a  worse  condition  than  he  ought  to  have  been*  And  though 
there  vas  a  bail-bond  in  the  last-mentioned  case  in  C.  £• ;  yet  in  the  first 
tditioB  of  Tidd's  I^ract  1  vol.  166,  (omitted  m  the  9d  edition),  a  case  was 
montioiied  of  Stakey  v.  Pee2,  E.  25  Gea  3,  as  contrary  to  that  The  bail 
betow  are  only  liable  to  the  extent  d[  the  debt  actually  due  within  the  penalty 
of  the  hail-bond :  and  thQ  sheriff  is  only  liable  for  what  the  bail  would  other- 
wise have  b«en  liable  to. 

CurUi(a)  ado.  vuk. 

liovd  Elleitbosottgh,  C.  J.  now  delivered  the  opii^ion  of  the  Court.  '  This 
was  a  rule  for  setting  aside  an  attachment  against  the  sheriff  in  a  cause  of 
Bales  V.  Walleye  for  not  bringing  in  the  body  on  payment  of  the  debt  due  al 
the  time  tiia  action  was  commenced.  The  action  was  debt  on  b6nd  for  the 
penalnr  ffiven  to  secure  the  payment  of  money  by  instalments.  It  was  con- 
tended, that  the  sheriff  could  be  relieved  only  upon  payment  of  what  was  due 
— — —       "  '     ■ '  ■' —  — ■'  '   '   ' 

(a)  iMoranee,  J.  obeerred,  that  there  was  an  inaccnracy  in  the  wording  of  the  report  of 
rTP^ftT'  ^^*iVf  7  Term  Rep.  372,  in  what  he  is  made  to  eay  concerning  the  reeogiwumee 
u  ^^  below.    Bail  betow  do  not  enter  into  a  recQgmxmie$t  bat  give  a  bail-Aom^  to  tbe 
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to  the  pktDtiff ;  for  which  purpose  Beppd  ▼.  King^  7  Term  Rep«  870,  Steifm* 
$on  ▼.  CUtmeron^  8  Term  Rep.  28,  and  FawUs  ▼.  MaeinUik^  1  H.  Blac.  283, 
were  cited.  On  the  other  hand,  we  were  referred  to  1  Tidd^s  Practice,  166, 
(1st  edition).  The  question  we  had  to  consider  was.  Whether  the  sheriff 
should  be  liable  beyond  the  penalty  of  the  bail-bond  ?  and  upon  full  considera* 
tion  of  the  cases  cited  we  are  of  opmion  that  he  shall  not  be  liable  beyond 
such  penalty. 


JUDGES 


OF   THE 


COURT  OF  KING^S  BENCH, 


DITRING  THE  PERIUU  OP  TUESB  ilEPORTS. 


EDWARD  LoBD  ELLENBOROUGH,  C.  J.  - 
Sib  NASH  GROSE,  Knioht. 
Sir  SOULDEN  LAWRENCE,  Knioiit. 
Sir  SIMON  LE  BLANC,  Kniout. 

ATTORNET-CEHERALi, 

Thk  Honorable  SPENCER  PERCEVAL. 

SOLICITOR-GENERAL. 

Sir  THOMAS  MANNERS  SUTTON,  Ksicbt. 


>      '•  •  <  j       I      , 
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CASES 


IN 


TRINITY  TERM, 


IN  THE  FORTY-THIRD  T£AR  OF  THE  REIGN  OF  GEORGE  lU; 


Meux  and  Others,  qui  tarn  v.  Howell  and  Atlee* 

4£ast,l.    Jiiiiel3,1803. 

AAer  a  eicditor  had  dittniiied  for  lent  the  aooda  of  his  debtor,  who  wis  ako  under  enga^pe- 
ment  with  the  creditor's  agent  for  the  aale  of  hia  gooda,  for  the  purpose  of  diaeharging 
the  rent,  and  also  certain  book  debta  due  to  such  creditor  and  hia  a^nt,  the  debtor 
confeaaed  judgment  to  the  defendant,  another  creditor,  for  a  large  nonnnal  vum,  with  a 
defeasance  that  eiecntion  afaould  only  iaroe  fpr  auch  an  amoont  aa  would  coter  the  debt 
of  the  delendant,  and  all  the  other  creditora  amongat  whom  a  rateable  diatribntion  waa  to 


t  might  be  to  delay  <     

ing  the  whole  amount  of  hia  denianda.  Neither  oonld  it  be  aatd  to  delay  or  hinder  at  all 
hia  recovering  the  rent  due  to  him,  and  for  which  he  had  diatrained,  auch  diatreaa  haring 
a  legal  priority.  But  it  aeema,  that  the  penalty  given  by  the  third  clauae  of  the  atatnte 
attachea  aa  well  upon  a  covenoua  judgmmU  aa  upon  a  covenoua  bond,  though  the  latter 
alone  be  named  in  that  part  of  the  clauae. 

THIS  was  an  action  on  the  statute  13  Eliz.  c.  5,  wherein  the  declaration 
stated^  that  the  defendants  of  their  malice)  fraud,  covin,  and  collusion,  on  the 
10th  of  Jum  1802,  at,  ^.  were  parties  to  a.  certain  feigned,  covenous,  and 
fraudulent  suit  against  one  /.  Norton^  in  which  a  certain  feigned,  covenous, 
and  fraudulent  judgment  against  him,  to  which  the  defendants  were  also 
parties,  was  signed  and  entered  of  record  in  B.  JL  as  of  Easter  term,  42  Geo. 
^,  by  which  sa^d  judgment  the  defendants  feignedly,  covenously,  and  fraud- 
ulently recovered  against  the  said  /.  N,  as  well  a  supposed  debt  of  800^.  as 
ako  63f.  damages,  &c.  to  the  purpose  and  intent  to  delay,  hinder,  and  defraud 
the  plaintiff  of  their  just  debt,  the  plamtifis  then  being  creditors  of  the  said  /• 
N.  for  a  debt  of  176Z.  6sc, ;  whicli  said  feigned,  covenous,  and  fraudulent 
judgment,  the  defendants  being  parties  and  privies  to,  and  knowing  of  the 
same,  afterwards,  on  12th  June^  1802,  at,  dec.  did  wittingly  and  willingly  put 
in  use,  avow,  maintain,  and  defend  as  true,  simple,  bo^a  fide,  and  upon  good 
consideration,  contrary  to  the  form  of  the  statute,  &c. ;  hy  reason  whereof  an 
action  hath  accrued  to  the  plaintifis,  they  being  the  parties  aggrieved,  dsc.,  to 
demand  803Z.  3s.  being  so  much  contained  in  the  said  feigned,  covenous,  and 
fraudulent  judgment,  dsc.    Plea  nil  debet. 

At  the  trial  before  Lord  EUenbcrough^  C.  J.  at  the  sittings  after  hist  Hilary 
term,  at  Westminster^  the  plaintiff  recovered  a  verdict  upon  tbe  first  count  of 
the  declaration  above  stated ;  and  upon  a  rule  nisi  obtained  in  the  last  term 

Vol,  U.  38 


298  CASES  IN  TRINITY  TERM 

for  setting  aside  the  ▼erdict(a)  and  entering  a  nonsuit,  or  arresting  the  judg- 
ment, which  stood  over  till  now,  the  following  facts  appeared. 
The  plainti£i  were  brewers,  and  landlords  of  a  public  house  tenanted  by  /. 
*  Norton^  who  was  indebted  to  them  921.  10^.  for  three  years*  rent  in  arrear, 
and  also  1162.  for  beer  supplied  to  him  by  the  plaintiffs.  On  the  llth  of  Map 
1802,  the  plaintifis  distrained  for  the  92Z.  lOs.  rent  in  arrear,  and  an  agent  was 
put  in  possession  of  the  goods  distrained  on  the  premises,  but  no  sale  was 
made,  Norton  applying  to  them  for  time  to  settle  his  affairs,  and  ageing  that 
the  plaintifli'  agent  should  continue  in  possession  of  the  distress  in  the  roeao 
time.  Prior  to  the  sending  in  the  distress  Norton  was  arrested  by  the  de- 
fendants, who  were  distillers,  for^  42Z.,  for  which  he  had  at  first  given  bail, 
but  on  the  12th  of  May  was  rendered  in  discharge  of  his  bail.  On  the  19ih 
of  May^  Norton  having  agreed  to  dispose  of  his  business  to  one  /.  IF*.,  while 
the  plaintiffs'  distress  still  continued,  entered  into  an  agreement  in  writing  with 
the  plaintiffs'  acent  Deady^  whereby  he  requested  him  to  let  /.  W.  into  pos- 
session of  his  (Norton's)  house  for  SOZ.  good-will,  and  to  sell  by  appraise- 
ment all  the  goods,  fixtures,  and  stock  in  trade  on  the  premises  to/.  Wi 
before  the  524th  of  May^  and  after  such  settlement  Deady  was  to  pay  all  the 
rent,  taxes,  expences,  and  the  book  debt  due  to  Meux  and  Ob.,  and  another 
debt  to  him,  {Deady y)  and  another  to  his  brother;  the  overplus  to  be  returned 
to  Norton^  &c.  In  consequence  of  this  authority  Deady  procured  the  goods, 
&c.  to  be  appraised,  and  the  gross  amount  was  2S6L  Is,  3c{.,  out  of  which 
certain  deductions  were  to  be  made  for  taxes,  expences,  die.  The  defendants 
being  apprised  by  Norton  of  these  circumstances,  on  the  25th  of  Afajr,  while 
the  plaintiff'  agent  was  still  in  possession  under  the  distress,  the  defendant 
Atlee  told  Norton  that  he  should  be  very  sorry  that  Deady  should  run 
away  with  the  whole  of  the  property,  and  that  if  he  {Norton)  would  consent 
to  sign  an  instrument,  he  would  give  him  his  discharge  immediately.  What 
the  instrument  was  Norton  did  not  know  till  he  had  signed  it ;  but  Atlee  pro- 
posed that  it  should  be  for  the  benefit  of  the  creditors  in  general.  Norton  did 
not  himself  consult  any  of  his  creditors,  of  whom  he  had  several,  but  left  that 
to  Atlee,  Norton^  however,  swore  that  he  did  not  sign  the  instrument  for  the 
purpose  of  defeating  the  plaintiffs'  distress ;  and  at  the  time  of  the  trial  he  was 
still  in  custody  at  the  suit  of  the  defendants.  This  instrument,  which  was 
prepared  by  Mr.  Wildj  the  attorney  for  the  defendants,  was  a  warrant  of 
attorney  to  confess  judgment  for  800Z.,  with  a  defeazance  that  execution 
should  issue  to  levy  5002.  (which  the  defendants'  attorney  computed  to  be  the 
probable  amount  of  the  debts,)  and  that  with  the  produce  of  the  sale  an  equal 
distribution  should  be  made  amongst  all  the  creditors.  Under  this  power 
judgment  was  entered  up  on  the  10th  of  June^  and  execution  issued  on  the 
12th,  when  all  the  goods  were  sold  for  about  104Z.,  and  no  part  of  the  money 
was  paid  to  the  plaintiffs  either  on  account  of  their  distress  for  the  rent,  in 
respect  of  which  the  plaintifis'  agent  was  still  on  the  premises,  with  Norton's 
consent,  or  for  their  book  debt:  but  a  tender  was  made  to  the  plaintifis  as  for 
the  rent,  (but  less  than  the  two  years'  rent,)  which  they  would  not  receive. 
The  defendants  had  not  previously  consulted  any  of  the  other  creditors  of 
Norton ;  but  Atlee^  in  answer  to  one  of  them  who  afterwards  called  upon  him, 
said,  that  he  meant  to  divide  the  money  equally  amongst  the  creditors  as  soon 
as  he  could  procure  a  list  of  them.  On  the  part  of  the  defendants,  Mr.  Wild 
their  attorney  swore,  that  the  instructions  he  received  from  them  was  merely 
to  take  such  measures  as  the  occasion  required  to  effect  an  equal  distribution 
of  Norton's  property  amongst  all  his  creditors,  leaving  the  particular  mode  of 

(a)  The  grounds  on  which  the  verdict  was  at  first  impeached  were,  that  the  judgment 
eonwsaed  by  Jforton  was  not  under  the  circumstances  fiaudiUent  within  the  meaninf  of 
the  statute  13  Eliz.  c.  5 ;  or  if  it  were,  that  the  verdict  ought  to  have  been  taken  on  anoUier 
count  for  Uie  50(M.,  the  amount  of  the  defeazance.  Bat  ota  shewing  cause,  the  argomeDt 
and  the  judgment  turned  solely  on  the  first  ground. 
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doing  it  10  him  (  Wild) ;  in  consoquence  of  whieh  he  prepared  the  'wanant  6( 
attorney  on  which  the  judgment  in  question  was  entered  up.  The  defeazance 
was  taken  for  500/.,  considering  that  to  be  about  the  amount  of  Norton's  debts 
altogether.  It  was  leA  to  the  jury  to  consider  whether  the  defendants  were 
privy  to  the  actual  judgment  and  execution/ founded  upon  the  power  of  at- 
torney prepared  by  Wud  their  agent,  or  merely  to  the  general  object' of 
obtaining  possession  of  the  property  to  prevent  the  plaintifis  from  satisfying 
their  demand  in  prejudice  to  the  general  creditors.  The  jury  found,  that  the 
defendants  were  privy  to  the  means  used  as  well  as  to  the  general  object,  and 
found  a  verdict  for  the  plaintiffs  for  803/.  Ss. 

Erskine^  Garrow^  and  Lawes^  shewed  cause  against  the  rule.  The  penalty 
accrues  within  the  statute  13  Eliz.  c.  5(a),  upon  the  mere  signing  of  the  fraud* 
ulent  judgment,  though  it  should  not  have  been  successful  in  delaying  or  de- 
frauding a  creditor,  and  the  statute  avoids  it  if  obtained  to  the  end  to  delaif 
creditors.  And  though  the  latter  part  of  the  third  clause  creating  the  penal- 
ty only  refers  in  terms  to  "  so  much  money  as  shall  be  contained  in  any  such . 
covenous  and  feigned  boruly^*  dropping  the  other  words,  **  suits,  judgments, 
and  executions,"  coupled  with  the  word  "  bond"  in  the  former  part  of  the 
clause ;  yet  the  word  bond  is  there  put  only,  for  brevity  sake,  as  an  instance 
of  the  fraudulent  instruments  and  acts  before  enumerated  in  the  antecedent 
part,  all  of  which  must,  from  the  necessary  construction  of  the  clause,  and 
the  reason  of  the  statute,  be  intended  to  he  included,  as  if  the  word  '*  bond" 
were  IbUowed  by  an  *'  &c."  And  all  the  words  occur  again  in  the  subsequent 
part  of  the  clause,  where  the  penalty  is  distributed,  one  moiety  to  the  in- 
former, the  other  to  the  partv  grieved  by  such  feigned  "bonds,  suits, 
judgments,  and  executions."  The  statute  has  also  the  word  privy  as  well 
as  partly  ;  and  it  was  said  at  the  trial,  that  a  man  might  be  a  party  to  a  fraud- 
ulent judgment  without  being  privy  to  it,  as  if  he  were  made  a  party  without 
his  knowledge  :  but  if  an  authority  be  given  to  an  attorney  to  effect  a  partic- 
ular purpose  for  another,  that  other  is  bound  by  any  act  of  his  attorney  in 
efiecting  that  purpose,  it  being  within  the  scope  of  his  authority.  [Lord  El* 
lenboroughj  C.  J.  It  was  left  by  the  defendants  to  the  discretion  of  their 
attorney  in  what  way  to  act  so  as  to  secure  their  lawful  claim :  and  though 
they  might  be  answerable  einiiUer  for  what  was  done  by  him  under  that 
authority,  yet  I  thought  that  the  defendants  must  have  had  knowledge  of 
the  means  used  in  order  to  subject  them  to  a  penalty,  within  the  words  of 


*>  covin,  colliuion,  or  guile,  to  the  end,Durpofle,  and  intent  to  delay,  htnder,  or  defhtnd  credit- 
M  ors  and  others  of  their  jast  and  lawfal  actions,  sntts,  dehts,  accounts,  damages,  dko.  not  on- 
•<  ly  to  the  let  or  hindrance  of  the  4lue  course  and  execution  of  law  and  justice,  but  also  to 
*^  the  overthrow  of  all  true  and  plain  dealing,  &c.'*  declares  and  enacts, «.  2.  **  that  all  and 
**  everv  feoffment,  &c.  and  all  and  every  bond,  suit,  judgment,  and  execution,  to  or  for 
**  any  intent  or  purpose  before  declared  and  expressed,  shall  be  fh>m  henceforth  deemed  and 
**  teken  (only  as  against  that  person  or  persons,  his  or  their  heirs,  executors,  Ac  whose  ao- 
>*  tions,  suits,  debts,  accounts,  damages,  &c.  by  such  guileful,  covenous,  or  fraudulent  de- 
^  vices  and  practices  as  is  aforesaid  are,  shall,  or  might  be  in  anywise  disturbed,  hindered| 
*'  delayed,  or  defrauded)  to  be  utterly  void  and  of  none  effect,  any  pretence,  colour,  feigned 
^  consideration,  expressing  of  use,  or  any  other  matter  or  thin^f  to  the  contrary  notwithstand- 
«« ing."  And  1^  s.  3.  ^  All  and  every  the  parties  to  such  feigned,  covenous,  or  firaudnlent 
•«  feoffment,  Ac,  bonds,  suits,  judgments,  executions,  and  other  things  before  expressed, 
••  and  being  privy  and  knowing  of  the  same,  which  ahall  wittingly  and  willingly  put  in  ure, 
**  avow,  maintain,  justify,  or  defend  the  ss me  as  true,  simple,  and  done,  had,  or  made  bona 
«*'fide  and  upon  good  consideration,  or  shall  alien  any  the  lands,  goods,  Ac.  incur  the  pen- 
**  wXif  and  ftmitufe  of  one  year's  value  of  the  said  lands,  Ac.  and  the  whole  value  of  the  said 
**  goods,  Ae.  and  also  so  much  money  as  shall  be  contained  in  any  such  oovenous  and  feign- 
*>  ed  bond,  the  one  moiety  to  the  queen,  Ae,  the  other  to  the  party  or  parties  grieved  by  such 
**  feigned  and  fraudulent  feoffment,  &c.  bonds,  suits^  judgments,  executions,  Ac. ;  and  also 
«•  being  thereof  lawfully  convicted,  shall  sn&r  impnionment  for  one  half  year  without  bail 
**  or  mainprixe.*' 
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the  statate.}-  At  any  rate,  the  jury  haTing  found  that  the  defendants  were 
priry  to  the  means  used,  the  Terdkt  concludes  that  fact.  Then  here  not 
only  the  debt  and  aeamnt  of  the  plaintifis,  hut  the  distre$s  which  gave  them 
possession  of  the  thing  itself  out  of  which  satisfaction  was  to  he  made  to 
them,  was  delayed  and  hindered  by  the  fraudulent  judgment  and-eiecution 
which  were  obUiined  for  that  express  purpose.  Lastly,  the  covenous  na- 
ture of  the  judgment  was  evidenced  by  the  amount  of  the  sum  for  which  it 
was  taken,  viz.  8002.,  with  a  defeazance  to  levy  6002.,  so  much  exceeding 
the  defendants*  own  debt,  which  viras  only  422.,  and  for  which  alone  they  were 
authorised  to  take  a  judgment  by  confession,  and  sue  out  execution  thereon. 
And  that  Is  not  explained  by  saying  that  it  was  done  for  the  purpose  of 
sharing  the  insolvent's  effects  amongst  all  the  creditors ;  for  there  was  no 
previous  assent  of  the  creditors  to  take  the  -defendants^  as  their  paymasters 
m  the  distribution,  nor  had  they  any  knowledge  of  the  fact.  The  covenous 
intent  was  further  evidenced  by  the  defendants'  still  holding  Norton  in  cus- 
tody at  their  suit  in  the  original  action  for  their  own  debt.  It  also  appeared 
that  the  judgment  was  expressly  obtained  for  the  purpose  of  defeating  the 
plaintiff's  distress  for  rent,  and  the  agreement  with  Norton  for  discharging 
their  book  debt.  [Lawrence^  J.  How  could  the  distress,  which  was  in  first, 
be  defeated  by  the  subsequent  judgment  and  execution  ?  Even  if  there  had 
been  no  distress,  the  landlord  was  entitled  by  the  statute  8  Ann.  c.  14.  s.  1, 
to  a  year's  rent,  in  arrear,  which  must  have  been  paid  by  the  sheriff  when  he 
levied  under  the  judgment.]  [Lord  EUenborougk.  The  pbiintiffs  were  still 
in  possession  under  the  distress  when  the  sheriff  entered,  and  had  not  sold 
under  it.  Non  constat  but  that  the  sheriff  has  the  rent  in  his  hands  still.  It 
did  not  anpear  at  the  trial  how  Ais  fact  was.  If  then  the  distress  were  regu- 
lar,  the  plaintiffi  were  not  delayed  in  point  of  law  by  the  judgment  and  exe- 
cution, though  they  may  have  been  delayed  in  fact  by  their  voluntarily  with- 
drawing themselves  from  the  distress  which  they  held  at  the  time.  The 
question  may  however  be  open  to  them  to  contend  in  respect  of  their  claim 
for  the  book  debt.]  The  statute  has  the  word  account :  and  here  the  settling 
of  their.account  has  been  defeated  by  the  defendants'  judgment  and  execution, 
and  the  distress  for  the  rent  at  least  delayed  in  fact.  The  object  of  the  stat- 
ute was  to  attach  on  fraud,  and  to  extend  protection  even  to  creditors  who 
had  not  sued  out  process  against'their  debtors  before  such  covenous  judg- 
ments. But  here  the  plaintifis'  agent  had  authority  from  Norton  to  sell  his 
goods  for  the  book  debt  as  well  as  for  the  rent  in  arrear.  It  is  no  answer  to 
say  that  the  plaintiffs  may  come  in  with  the  other  creditors  pari  passu  ;  for 
except  in  cases  of  bankruptcy^  every  creditor  has  a  right  to  obtain  a  prefer- 
ence if  he  can  ;  and  here  th^  judgment  and  execution  obtained  by  the  defen^ 
dants  is  in  effect  to  operate  as  a  commission  of  bankrupt  sued  out  by  their 
sole  authority,  who  thereby  carve  for  themselves  out  of  the  debtor's  emcts  in 
prejudice  of  another  creditor  who  had  obtained  a  legal  preference.  This 
therefore  is  not  like  the  case  of  Holbird  t.  Anderson^  6  Term  Rep.  235, 
where  a  debtor  being  sued  to  judgment  by  A.  a  creditor,  voluntarily  confessed 
judgment  to  B.  another  creditor  for  the  amount  of  his  debt,  who  thereupon 
entered  immediately  and  levied  before  A.'s  execution ;  which  preference  was 
holden  good,  and  not  within  the  stat.  13  Eliz.  c.  5.  That  was  no  more  than 
a  race  for  priority  between  two  creditors,  to  one  of  whom  it  was  competent 
for  the  debtor  to  give  a  preference.  [Limrenee^  J.  May  not  a  person  in- 
debted to  several,  without  the  imputation  of  fraud,  confess  a  judgment  to  a 
trustee  to  enable  him  to  take  all  his  property  for  the  benefit  of  all  his  credi- 
tors equally?  Does  not  a  court  of  equity  act  upon  the  same  principle  in  the 
distribution  of  assets  ?  And  why  should  there  be  a  previous  consent  of  the 
cestuy  que  trusts,  if  they  consent  afterwards  ?]  It  would  be  fraudulent  with- 
in the  statute  of  Elizabeth,  if  done  with  intent  to  defeat  a  particular  creditor 
who  had  obtained  a  priority.    [2^  Blanct  J.    Then  the  plaintifis  must  con« 
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tend  tliat  it  is  fraudulent  for  a  person,  not  the  object  of  the  bankrupt  laws,  to 
make  the  same  provision  voluntarily  for  the  benefit  of  all  his  creditors,  whidi 
the  law  compels  to  be  done  in  the  ctf]^  of  a  bankrupt  trader.]  It  might  have 
been  diflbrent  if  this  had  arisen  from  the  voluntary  act  of  the  debtor  himself; 
or  if  the  defendants  had  procured  the  judgment  with  the  consent  of  the  other 
creditors,  intending  to  include  the  plaintiffs  ;  but  the  fact  was  not  even  known 
to  the  other  creditors,  nor  was  tnere  any  schedule  of  them,  nor  were  the 
defendants  declared  to  be  trustees ;  so  that  but  for  this  dispute  they  might 
have  retained  to  themselves  the  whole  fruits  of  the  judgment  and  execution, 
and  the  insertion  of  the  trust  was  merely  for  the  purpose  of  covering  the  de- 
sign of  defeating  the  plaintiffs*  priority  for  their  own  benefit.  It  is  a  common 
replication  to  a  plea  by  executors  of  a  judgment  recovered,  which  is  unsatis- 
&<m1,  that  judgment  was  acknowledged  by  the  executors  for  a  lai^er  sum  than 
was  due  to  the  party :  and  it  would  not  be  competent  to  rejoin  that  the  testa- 
tor owed  so  much  more  to  other  creditors,  and  that  the  judgment  was  confess- 
ed to  secnre  those  debts  as  well.  [Lawrence,  J.  Why  may  not  such  a  plea 
atate  that  the  testator  was  indebted  to  A.  B.  and  C.  in  so  much  respectively, 
and  that  the  judgment  was  acknowledged  to  A.  in  trust  to  secure  all  their 
debts  ?]  Here  there  was  no  authority  from  the  other  creditors,  nor  commu- 
Bication  with  them,  which  put  it  at  least  in  the  power  of  the  defendants  to 
disown  the  trust.  In  Cadogan  v.  Ketmeit,  Cowp.  434,  Lord  Mansfield  says, 
that  the  stat.  13  Eliz.  cannot  receive  too  liberal  a  construction  in  suppression 
of  fraud  against  creditors.  The  Legislature,  by  giving  the  penalty  to  the 
party  grieved,  whose  debt  is  even  detayedt  meant  to  prevent  the  very  attempt 
to  defraud ;  for  even  at  common  law,  every  proceeding  with  intent  to  defeat 
or  delay  creditors  in  general  is  fraudulent  and  void  :  and  here  the  jury  by 
their  verdict  have  found  that  the  plaintifis  were  parties  grieved. 

GMm  and  Hcbroyd  in  support  of  the  rule.  The  argument,  so  far  as  it  re- 
lates 'to  the  distress,  has  already  received  an  answer  from  the  Qourt.  The 
defendants'  execution  could  not  countervail  or  delay  the  plaintifis'  distress, 
whieh  was  in  before.  The  relinquishment  of  possession,  therefore,  under 
the  distress,  was  the  voluntary  act  of  the  plaintifis'  agent.  The  defendants 
conld  not  authorize  the  sheriif  to  resist  the  distress ;  and  it  does  not  appear 
bat  that  the  sheriff  has  retained  in  his  hands  sufficient  to>  answer  it.  Then 
as  to  the  agreement  between  Norton  and  Deady,  whereby  the  former  gave 
Deady  authority  to  sell  his  effects,  that  at  most  could  only  make  Deady  a  pur- 
chaser of  the  goods,  and  could  not  transfer  any  property  in  them  to  the  plain- 
tifi.  The  question,  then,  arises  solely  as  the  plaintiffs  were  simple  contract 
creditors  of  Norton^  before  any  suit  commenced,  at  the  time  of  the  defendants' 
judgment  and  execution,  whether  the  plaintifib  have  been  delayed  by  this 
prooBefling  ?  The  stat  13  Eliz.  must  be  construed  strictly,  not  o|ily  as  it  in- 
flicts a  penalty,  but  as  it  also  subjects  the  offender  to  imprisonment  The  judg- 
ment must  be  fraudulent  in  fact^  in  order  to  bring  the  party  obtaining  it 
within  the  penalty ;  for  the  ist^tute  does  not  merely  say  that  the  punishment 
shall  attach  if  the  judgment  shall  have  the  efiect  of  defeating  or  delaying 
other  creditors,  but  generally  if  it  be  fraudulent  The  facts  are,  that  while 
Norton  was  in  custody  at  the  suit  of  the  defendants,  the  plaintifis,  by  their 
asent  Deadw,  procured  him  to  enter  into  an  agreement,  whereby  he  first  stip- 
ulated for  the  payment  of  the  plaintiffi'  debt,  then  for  the  debt  of  Deady  him- 
self, and  afterwards  ft>r  another  debt  to  Deady^s  brother.  This  was  an  en- 
deavour to  overreach  the  defendants,  who,  on  their  part,  were  only  desirous 
of  sharing  Norton^s  efiects  in  common  with  all  his  other  creditors,  and  who 
thereupon  obtained  the  warrant  of  attorney,  &c.  for  that  purppse.  Nothing, 
therefore,  could  be  more  fair  and  honest  than  their  object ;  and  it  being  ad- 
mitted that  they  might  legally  have  secured  their  own  debt  in  this  manner 
a  fortiori  it  could  not  be  fraudulent  to  secure  only  an  equal  share  to  them- 
selves with  the  other  creditors :  the  loss,  if  any,  was  to  themselves.    Nort&n 


302  €ASES  IN  TRINITY  TERM 

himself  proved  that  the  object  was  to  difide  the  efteci»  fairly ;  and  one  of  the 
creditors,  who  came  to  inquire,  was  informed  that  a  division  woald  be  made 
as  soon  as  the  amount  of  the  debts  could  be  ascertained ;  which  is  sufficient 
to  shew  that  the  transaction  wa^  not  secret  and  collusive.  In  Egtrntckr. 
CaUlaudi  6  Term  Rep.  424,  Ld.  Kenyan  says^  it  is  neither  illegal  nor  im- 
moral to  prefer  one  set  of  creditors  to  another.  And  there  a  deed,  conveying 
part  of  a  debtor's  real  and  personal  property  in  trust  to  divide  amongst  cer- 
tain of  his  creditors,  without  any  fraudulent  intention  of  thereby  delaying 
others  not  named,  was  holden  good.  Again,  in  Nunn  v.  WUsmore^  8  Term 
Rep.  528,  his  lordship  said  .that,  putting  the  bankrupt  laws  out  of  the  ques- 
tion, a  debtor  might  assign  all  his  efiects  for  the  benefit  of  particular  creditors : 
and  this  he  states  without  any  exception  of  cases  within  the  stat.  13  Eliz., 
though  he  immediately  aAer  proceeds  to  notice  that  statute.  And  in  Ingliss 
V.  Granti  6  Term  Rep.  530,  an  assignment  of  all  a  man's  effects  in  trust  for 
creditors  (being  executed  in  India,  and  therefore  not  an  act  of  bankruptcy 
here)  was  deemed  valid,  and  not  fraudulent  in  itself,  being  intended  honestly 
at  the.  time,  and  assented  to  by  the  generality  of  the  creditors.  If  this  trans- 
action were  to  be  deemed  fraudulent  every  trustee  may  be  involved  in  fraud 
and  subject  to  the  penalties  of  the  act  who  accents  a  trust-deed  for  all  a  roan's 
creditors,  without  knowing  from  each  whether  he  had  agreed  to  it :  and  per^ 
haps  each  party  grieved  might  recover  on  the  statute.  If,  then,  this  judg- 
ment were  not.  fraudulent,  its  effect  in  delaying  a  creditor  will  not  bring  it 
within  the  statute  ;  for  otherwise  the  case  of  Holbird  v.  Anderson,  6  Term 
Rep.  235,  could  not  have  been  decided  as  it  was.  It  is  even  difficult  to  make 
out  how  the  plaintiffs  have  been  delayed,  as  no  legal  proceeding  had  been  be- 
fore commenced  by  them  for  their  book  debt.  >  The  cases  on  which  the 
statute  meant  to  attach  were  where  debtors  endeavoured  to  protect  their  pro- 
perty against  their  creditors  by  making  or  giving  pretended  assigtiments,  or 
judgments,  for  which  there  was  in  truth  no  consioeration  or  an  inadequate 
one.  Such  acts  are  void,  according  to  Twffne^s  case,  3  Rep.  81,  if  done^with- 
out  consideration,  or,  though  given  on  due  consideration,  if  the  possession  re- 
main with  the  debtor,  whereby  he  is  enaUed  to  deceive  the  world  by  holding 
oiit  a  false  appearance  of  property  :  but  none  of  those .  principles  applv  to  a 
case  like  the  present,  where  the  securitity  was  given  to  bona  fide  creditors, 
who  immediately  took  possession  under  it. 

Lord  Ellenborough,  C.  J.  It  is  not  every  feoffment,  judgment,  dec.  which 
will  have  the  effect  of  delaying  or  hindering  creditors  of  their  debts,  &e.  that 
is  therefore  fraudulent  within  the  statute  ;  for  such  is  the  efiect  pro  tanto  of 
every  assignment  that  can  be  made  by  one  who  has  creditors  :  every  assign- 
ment of  a  man's  property,  however  good  and  honest  the  consideration,  must 
diminish  the  fund  out  of  which  satisfaction  is  to  be  made  to  Ids  creditors. 
But  the  feoffment,  judgment,  &c.  must  be  devised  of  malice,  fraud,  or  the 
like,  to  bring  it  within  the  statute.  Then  was  this  judgment  of  that  sort? 
For  whose  benefit  was  the  fraud  ?  Norton  has  extinguished  no  debt  by 
means  of  it,  further  than  as  the  execution  shall  turn  out  productive  in  satisfy- 
ing the  demands  of  his  just  creditors.  It  holds  out  no  protection  to  him  oth- 
erwise. He  is  even  left  under  arrest  at  the  suit  of  the  particular  creditor,  as 
he  was  before  the  judgment  was  confessed.  Then  how  are  the  defendants 
implicated  in  any  fraud?  Instead  of  having,  as  they  might  have  had,  a  sat- 
isfaction for  their  whole  debt,  by  having  the  judgment  confessed  to  them  for 
that  alone,  they  forego  that  advantage,  and  take  a  judgment  confessed  for 
the  amount  of  the  debts  of  the  creditors  at  large,  being  contented  to  come  in 
pari  passu  with  the  other  creditors.  They  have  derived  therefore  no  benefit 
to  themselves.  Nor  was  the  judgment  confessed  in  prejudice  of  any  right  of 
the  plaintiffs.  For  their  distress  which  was  in  could  not  be  defeated  by  the 
operation  of  the  judgment.  And  aS  to  their  book  debt,  they  had  taken  no  in- 
choate legal  steps  to  recover  it,  for  the  paper  signed  by  Norton  operated  noth- 
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iDg.  The  judgment  put  the  plaintiffs  in  the  same  situation  as  the  rest  of  the 
creditors.  It  delayed  the  plaintiffs  indeed  so  far  as  a  proportionahle  payment 
to  creditors  in  geperal  is  a  delay  of  each  of  them  in  particular :  hut  tnere  ^ras 
no  fraud,  no  colour,  no  undue  protection  to  the  debtor.  The  defendants  were 
placed  in  a  worse  situation  than  if  they  had  taken  the  judgment  for  them- 
seWes  alone.  Therefore  unless  we  were  to  go  the  length  of  saying  that 
every  assignment  to  a  creditor  is  fraudulent  as  to  the  rest  of  the  creditors, 
and  prohibited  to  be  made,  this  was  not  fraudulent.  It  has  ndne  of  the  qual- 
ities of  fraud  within  the  act  of  parliament,  which  was  meant  to  prevent  deeds, 
&c.  fraudulent  in  their  concoction,  and  not  merely  such  as  in  their  efiect 
might  delay  or  hinder  other  creditors.    . 

Grose,  J.  The  statute  in  its  whole  frame  is  calculated  to  prevent  cer- 
tain frauds,  and  to  punish  those  who  are  guilty  of  them ;  and  we  most  be 
satisfied  that  the  defendants  have  been  so  guilty  before  we  can  say  that  the 
verdict  ought  to  stand,  which  is  to  induce  thfit  punishment  upon  them.  The 
first  clause  of  the  statute  speaks  of  judgments,  &c.  devised  of  "  malice,  fraudf 
covin,  collusion,  or  guile,'*  not  only  to  "  the  let  or  hindrance  of  the  due  course 
and  execution  of  law  and  justice,**  but  also  to  "  the  overthrow  of  all  true  and 
plain  dealing,"  The  second  clause  speaks  of  persons  whose  suits,  debts* 
&c«  are  hindered,  delayed,  or  defrauded  *'  by  such  guileful,  covenous,  or 
fraudulent  devices  and  practices  as  aforesaid.''  And  the  third  section  inflicts 
punishment  upon  such  as  put  in  ure,  &c.  "  as  true,  simple,  and  done  bona 
fide  and  upon  good  consideration,"  such  acts.  This  satisfies  me  that  if  the 
judgment,  &c.  be  given  bona  fide  and  upon  good  consideration,  it  is  not  with- 
in the  act.  Here  there  is  nothing  like  a  fraud.  And  it  makes  one  shudder 
to  think  that  persons  who  appear  like  the  defendants  to  have  acted  most 
honestly  should  have  been  in  any  hazard  of  being  subjected  to  punishment 
for  having  endeavoured  to  procure  an  equal  distribution  of  their  debtor'^  ef- 
fects amongst  all  his  creditors.  Their  conduct  was  meritorious,  and  the 
judgment  confessed  by  Norton  was  not  covenous  or  feigned,  but  given  bona 
fide  and  upon  good  consideration  for  debts  due  to  the  defendants  and  the 
other  creditors.     Therefore,  I  think  there  ought  to  be  a  new  trial(l). 

Lford  Ellbnborough,  G.  J.  then  observed,  that  he  thought  the  third  clause 
of  the  act  imposing  the  penalty,  which  in  one  part  only  mentions  the  word 
bond,  had  a  fair  construction  put  upon  it  bv  the  plaintiffs'  counsel ;  and  that 
it  must  be  taken  to  extend  to  feoffments,  judgments,  &c.  as  mentioned  in  the 
other  parts  of  the  clause. 

Lawbenc£,  and  Lb  Blanc,  Justices,  declared  themselves  of  the  same  opin- 
ion for  the  defendants. 

Rule  absolute.(2) 

(1)  Vide  Wilt  y,  FraMin,  1  Binn.  502.  Vredenbergh  v.  While  {m/.  1  John's.  Ca.  15& 
Wiiku  if  al.  V.  Ferris,  2  Johns.  Rep.  335.  Hempstead  r.  Starr,  3  Daj  340.  aoe.  JWiylor 
V.  Fosdtekt  4  Day,  146.  con. 

(2)  [In  the  States  where  preferences  are  or  have  been  allowed,  the  books  are  fall  of  au- 
thorities in  accordance  with  the  decision  in  the  text — which  was  a  case  not  within  the 
bankrupt  laws,  it  has  been  even  held,  that  a  bpnd  ffiyen  to  a  sarety,  conditioned  to  indem- 
nify him  against  his  liability  for  his  principal,  may  be  entered  up,  and  the  execution  issuecl 
thereupon  will  stand  ffood,  although  the  surety  may  not  have  paid  the  debt  for  which  he 
became  surety ;  and  this,  under  the  stat.  of  13  Eliz.  c.  5.    Miller  ▼.  Howry,  3  P.  R.  374. 

So,  a  transfer  of  property  to  secure  a  siirety  before  actnal  daraagd  incurred  by  him,  is 
od.    Stevens  v.  BtU^  6  Mass.  339.     Woodward  v.  Brainard,  6  M.  II.  (Louisiana,)  57(h — 
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Nowell  V.  Bingham. 

4  JBut,  16.    June  13,  1B03. 

Tbe  deliveTT  of  a  dedmtioii  agiinit  a  iirisoiier,  though  within  two  tenna,  if  a  nsHitjr . 
if  there  were  no  bill  filed  before :  and  he  is  entitled  to  hia  diieharge  under^the  rale  of 
Court  5  W.  &  M. 

A  RULE  called  on  the  pkintiff  to  shew  cause  why  a  writ  of  supertedeas 
should  not  issue  to  discharge  the  defendant  out  of  custody  upon  filing  com- 
mon bail,  the  plaintiff  not  having  filed  a  hill  in  due  time.  ^  The  defendant 
was  committed  to  custody  on  the  6th  of  November^  on  a  writ  then  returnable 
at  the  suit  of  the  plaintiflf:  a  declaration  was  delivered  to  the  defendant,  then 
in  custody,  on  the  11th  of  February:  on  the  23d  of  Aprils  interlocutory 
judgment  was  signed  for  want  of  a  plea,  and  this  application  wais  not  made 
till  the  10th  of  May. 

MiUes  shewed  cause,  and  contended  that  it  was  not  necessary  that  a  bill 
should  be  filed  within  two  terms  after  the  arrest :  it  was  sufficient,  as  against 
a  prisoner,  that  a  declaration  was  delivered  within  that  period.  But  at  any 
rate,  the  irregularity,  if  any,  had  been  waived,  by  not  applying  sooner  than 
the  10th  of  May  to  set  aside  the  proceedings  :  and  he  referred  to  Gehegan  y* 
Harper,  1  H.  Blac.  251,  and  Pearson  v.  Satolings,  1  East'a  Rep.  77. 

Per  Curiam.  By  the  rule  of  Court,  5  W.  &;  M.,  if  there  be  no  declaration 
delivered  against  a  prisoner  within  two  terms  he  is  entitled  to  be  discharged. 
But  there  can  be  no  declaration  if  there  be  no  bill  filed  before.  Quoad  the 
rule  of  Court,  therefore,  the  delivery  of  the  declaration  was  a  nullity,  and  the 
defendant  is  entitled  to  his  discharge. 

Marryat  was  to  have  supported  the  rule. 

Rule  absolnte(a). 


The  King  v.  Morris. 
The  King  v.  Steward. 

4  £a>t,  17.    Jane  15,  1803. 

Wbeie  the  eleotion  of  mayor  wu  to  be  uncle  by  the  majority  of  an  assembly  composed  of 
several  integral  de6aite  parts  of  a  corporation  and  other  burgesses  and  inhabitants^  (&s 
timt  being;  held  that  one  of  such  definite  integral  parts,  bemg  reduced  below  a  majority 
of  its  proper  number,  could  no  lon^r  be  represented  in  such  porporate  assembly,  and 
the  whole  corporation  was  thereby  dissolyed,  wing  no  longer  capable  of  continuing  itaelf. 

AN  inforiDatton  in  nature  of  quo  warranto  filed  by  leave  of  the  court(3) 
against  the  defendant,  Morris,  charged,  that  he  exercised  the  office  of  mayor 
of  the  borough  and.  town  of  Weymouth  and  Mdcomhe  Regis,  without  any 
legal  warrant,  ^.  from  the  21st  of  Sept.  18Cil,  to  the  21st  of  Sept.  1802. 
To  which  he  pleaded,  that  King  James  1.  by  charter  dated  1st  of  July,  in 
the  14th  year  of  his  reign,  granted,  that  the  mayor,  aldermen,  bailifis,  bur- 
gesses, and  commonalty  of  the  said  borough  and  town,  and  all  the  bur- 
gesses and  inhabitants  thereof,  by  whatever  names  theretofore  known, 
should  be  one  body  corporate  and  politic,  &c. :  that  there  should  be  a  mayor, 
divers  aldermen,  two  bailiffs,  and  twenty-four  principal  burgesses  who  should 
be  assistant  unto  the  mayor,  aldermen,  and  bailiffs  for  the  time  being  in  mat- 
fa)  But  the  delivery  of  a  declaration  is  sufficient,  without  a  bill,  where  the  prisoner  is  in 
custody  upon  process  by  original.  1  Tidd's  Fract.  201. 
(*)  Vide3Eas^213. 
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ters  concerning  the  borough  and  town.  He  then  constitnted  one  /.  Eoye  to 
be  the  first  mayor  until  the  feast  of  St.  Michael  then  next  ensuing,  and  from 
thenceforth  until  another  should  in  due  time  be  chosen  into  the  office ;  and 
eleven  persons  to  be  the  first  aldermen,  who  were  to  continae  for  life,  unless 
amoved  for  reasonable  cause  by  the  mayor,  aldermen,  bailifis,  and  principal 
burgesses  for  the  time  being  ;  and  two  other  persons  named  to  be  the  Just 
baiUfis ;  and  twenty*foar  other  pebons  named  to  be  the  principal  burgessest 
to  continue  for  life,  unless  amoved  for  reasonable  cause  by  the  said  mayor, 
aldermen,  bailifis,  and  principal  burgesses^  rA^  time  beings  or  tkegreaUr 
part  of  them.  The  King  also,  granted  that  the  mayor  and  didermen>^  the 
time  beings  or  the  major  part  of  them^  from  time  to  time,  and  at  aU  iimee 
thereafter  for  every  might  yearly  chuse  and  name  in  the  Chaldhattt  Sre,f 
'       i  assembled  together  on  the  feast  of  St.  Michady  towt 


congregated  and  assembled  together 
of  t&e  burgesses  or  inhabitants  of  the  borough  and  town,,  of  which  foof 
so  to  be  named  and  chosen,  the  mayor,  aldermen,  bailifis,  principal  bur- 
gesses, and  other  burgesses  and  inhabitants  for  the  time  beings  (they  be* 
ing  also  for  that  purpose  thereupon  the  same  da^  congr^^d  ana  aa» 
sembled  together)  should,  by  the  greater  part  of  the  voices  of  them  sa 
nsembled  together^  chuse  one  to  be  mayor,  who  should  be  sworn  into 
office  before  the  last  mayor  or  the  recorder  for^  the  time  beingy  in  the 
presence  of  aU  the  aldermen  and  principal  burge«ies^r  the  time  being  which 
should  be  then  presenty  and  should  execute  the  said  office  for  one  whcue.year, 
and  until  another  mayor  was  appointed,  &c.  And  in  case  at  the  death  or 
amotion  of  any  of  the  aldermen  by  the  mayor  and  rest  of  the  aldermen,  &e, 
for  the  time  being  there  should  not  be  eight  aldermen  surviving  and  remain-^ 
ing,  it  should  be  lawful  for  the  mayor  and  aldermen  surviving  and  remaimngt 
mA,  also  for  the  bailiffi  and  principal  burgesses  for  the  time  bektgy  or  the 
greater  part  of  theniy  in  the  GuildhaU  assemUed,  so  many  as  they  should 
want  of  the  aforesaid  number  of  eight  aldermen  out  of  the  burgesses  and  in* 
habitants  to  elect,  &c.,  who  should  remain  for  life  unless  amoved,  te.,  and 
should  be  sworn  into  office  before  the  mayor  ^  the  time  being.  And  it  was 
farther  granted,  that  every  mayor,  if  not  amoved,  should,  immediately  after 
the  execution  of  his  office  be  an  alderman.  The  plea  then  stated  Uie  ac* 
ceptance  of  the  charter,  and  that  by  a  subsequent  charter  of  Geo.  2,  dated 
19th  of  August  1747,  reciting  the  former  chsirter,  and  that  the  corporatioii 
had  been  under  a  mistake  in  their  construction  of  it  relative  to  the  election 
of  the  mayor  and  bailiA,  and  that  by  a  judgment  of  B.  R.  against  Richard 
Tiid»r,  affirmed  in  parliament,  it  had  been  determined  that  an  alderman» 
thourii  an  inhabitant  or  burgess,  was  not  capable  of  being  elected  mayor, 
which  by  parity  of  reasoning  would  extend  to  the  dection  of  bailifli,  the 
King  granted  for  the  explanation  of  the  same,  that  the  aldermen  fof^  the  time 
being  might  be  capable  of  being  elected  to  the  respective  offices  of  ma^or  and 
bailiffi  in  the  manner  prescribed  in  the  former  charter  for  (he  election  of  a 
mayor  and  baili& ;  and  diat  the  capital  burgesses  might  be  capable  of  being 
elected  to  hold  the  i^spective  officer  of  ihayor,  aldermen,  and  bailifis :  which 
charter  was  also  accepted.  The  plea  then  stated,  that  since  the  acceptance 
of  the  charter  of  James  I.  the  mayor  and  aldermen /or  the  time  being y  or  the 
major  part  of  themy  have  flrom  time  to  time  congregated  and  assembled  them- 
selves together  in  the  GuUdhaUy  &c.  on  the  feast  of  St.  Michaely  for  the  pur- 
pose of  dioosing,  and  being  so  there  congregated  and  assembled,  have  un 
that  day  in  each  year  chosen  and  nominated  four  burgesses  or  inhabitants  for 
the  purpose  mentioned  in  that  charter ;  and  that  on  the  feast  day,  &c.  the 
mayor,  aldermen,  bailifis,  principal  burgesses,  and  other  burgeases  and  inhab* 
itants  JW  the  time  being,  have  congregated  wuL  assembled  themselves  together 
in  Ae  GuildhaUy  for  the  purpose  of  choosing  cme  o[  the  four  so  nominated  to 
be  mayor.  That  at  the  time  of  the  defendant  Jtform'x  election  to  b^  mayor, 
E.  T.  Steward  was  numor  astd  also  an  alderman^  and  at  the  same  time  there 
Vol.  XL  39 
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vvBra  eigkt  aUerfnm  and  no  more,  {including  Stmoard  the  then  mayor*  and 
b\so  including  S.  Weston,  who  was  then  one  of  the  bailiffs,)  and  two  bailiffs^ 
(induding  Weston  also  «n  alderman),  and  eighi  principal  burgesses  and  no 
more,  and  an  indefinite  number  of  oUier  burgesses  and  inhabitants*  II  then 
stated  the  congregation  and  assembly  of  the  then  mayor  and  aldermen  on  the 
21st  September^  41  Geo.  3,  for  the  purpose  of  chusing  four  bui^esses,  to  the 
end  that  one  might  be  chosen  mayor,  and  that  being  so  congr^fated  and  as- 
sembled they  chose  the  defendant  Morris  and  three  others.  That  the  then 
fnayor,  and  six  of  the  then  aldermen  besides  the  then  mayor,  attended  and 
were  present  at  that  congregation  and  assembly  for  the  purpose  aforesaid, 
and  voted  and  acted  thereat    That  on  the  same  day  the  then  mayori  bailifis, 

Srincipal  burgesses,  and  other  burgesses  and  inhabitants  duly  summoned* 
id  congregate  and  assemble  themselves  foe  the  purpose  of  choosing  one  out 
of  the  four,  &c.  to  be  mayor ;  and  on  that  occasion  the  then  mayoTt  and.je9e» 
of  the  then  aldermen,  (including  one  who  was  the  said  then  ma^or,  and  one 
other  who  was  one  of  the  then  bailiffs,)  and  the  then  two  bailifis,  and  six  of 
the  then  principal  burgesses,  and  a  large  number  of  the  then  burgesses  and 
inhabitants  attended  the  assembly  and  congregation  for  the  purpose  aforesaid, 
and  voted  and  acted  thereat  on  that  occasion ;  and  the  said  mayor,  aldermen, 
bailiflb,  principal  burgesses  and  other  burgesses,  &c.  being  tnen  and  there 
congregated  and  assembled  for  that  purpose,  did,  by  the  greater  part  of  the 
voices  of  them  so  assembled  together,  chuse  the  defendant,  being  one  of  the 
Cour,  tec.  to  be  mayor  for  the  year  x^ext  ensuing :  and  so  he  made  title  lo  the 
office. 

The  replication  did  not  traverse  any  of  the  facts  stated  in  the  plea«  and 
only  introduced  a  further  clause  in  the  charter  of  James  1,  wfa«reW  he 
gianted,  that  if  any  of  the  tweniy-four  principal  burgesses  for  the  time  oeing 
should  die,  or  be  amoved,  or  depart,  it  should  be  lawful  to  the  mayor,  alder* 
men,  and  other  principal  burgesses  for  the  time  being,  or  the  greater  part  of 
them,  to  asspniible  and  congregate  themselves  in  the  Guildhall,  and  there  one 
other  or  more  others  of  the  burgesses  or  inhabitants  in  the  place  or  places  ot 
him  or  them  so  dead,  d»^.  to  elect,  to  fill  up  the  aforesaid  number  of  twenty* 
four  principal  burgesses,  &c.  It  then  stated,  that  the  said  mayor,  aldennen, 
and  principal  burgesses  having  disregarded  the  directions  of  the  said  chaiter» 
and  neglected  to  fill  up  the  number  of  twenty-four  principal  burg^jMes  by 
proper  elections  from  time  to  time  as  vacancies  happened,  whereby  the  num* 
oer  was  reduced  at  the  time  of  the  supposed  election  of  the  defendant  to 
eight  and  no  more,  the  supposed  elective  assembly  at.  which  the  defendant 
was  elected  u:as  not  duly  constituted,  and  the  defendant  not  duly  eleded 
mayor.    Concluding  with  a  verification. 

To  this  there  was  a  demurrer,  assigning  for  special  causes,  1.  That  the 
replication  attempts  to  |)ut  in  issue  to  be  tried  hy  the  country  mere  inference 
and  matter  of  law ;  viz.  Whether  the  defendant  were  or  were  not  duly 
elected  mayor,  the  same  replication  admitting  all  the  facts  and  circumstances 
attending  that  election  as  alleged  in  the  plea.  2.  Tha|'  the  replication  is 
argumentatiye,  and  no  certain  and  sufficient  issue  can  be  taken  thereon.  3* 
That  it  is  in  other  respects  defective,  kc.    Joinder  in  demurrer. 

The  pleadings  were  similar  in  the  case  of  Steward,  who  was  elected  mayor 
the  Ensuing  year. 

Templeman  in  support  of  the  demurrers.  The  replication,  which  does  not 
traverse  any  fact  in  the  plea,  or  set  forth  any  new  matter,  but  only  shews 
how  vacancies  amongst  the  principal  bnrgesses  may  be.filled  up,  (which  is 
immaterial  to  the  question  concerning  the  legality  of  the  election  of  mayor), 
is  certainly  bad ;  but  the  material  question  will  arise  on  the  plea,  which 
states,  that  at  the  time  of  the  defendant's  election  to  be  mayor,  tne  principal 
burgesses,  which  ought  to  have  been  twenty-four  in  number,  were  reduced  to 
eight  only  :  and  therefore  it  will  be  contended,  on  the  authority  of  £.  v.  Bell^ 
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tuiger,  4  Tenn  Rep.  810,  and  R.  r.  MtUer,  6  Term  Rep.  268,  that  theie 
could  be  no  due  efection  of  the  defendant  for  want  of  a  majority  existing  of 
one  of  the  integml  parts  of  the  corporation,  necessary  to  congregate  with  the 
rest  in  the  formation  of  a  lawful  corporate  assembly,  by  whom  such  election 
was  to  be  made(a).  But  it  is  observable,  that  the  charter  in  naming  the  prtV 
cipal  burgesses,  always  adds,  "for  the  time  being,  or  the  major  part  of  them;" 
the  natural  construction  of  which  words  must  be  taken  to  be  the  major  part 
of  the  then  existing  principal  burgesses.  And  less  inconvenience  wiU  ensue 
from  this  than  from  the  stricter  construction  which  has  prevailed  in  some  of 
the  cases ;  for  if  no  election  can  be  made  but  by  a  corporate  assembly  formed 
by  a  majority  of  each  integral  part,  it  will  tend,  as  it  has  already  done  in  sev- 
eral instances,  to  the  dissuolotion  of  the  corporation  by  the  accidental  loss  of 
members  before  vacancies  can  be  filled  up ;  whereby  many  prescriptive  bur^ 
thens  of  repairing  ports,  roads,  ice.  are  extinguished,  and  the  benefit  lost  to 
the  public.  Whereas  if  it  appear  that  a  corporation  purposely  keep  down  the 
proper  number,  the  mischief  may  be  soon  rectified  by  application  to  this  court 
for  a  mandamus  to  them  to  proceed  to  an  election  to  fiu  up  their  body«  But 
whatever  the  legal  interpretation  of  such 'words  in  a  charter  might  be  if  they 
stood  alone,  yet  here  the  natural  construction  of  tfaem^  is  aided  by  other  words ; 
for  in  the  clause,  giving  the  election  of  mayor  the  words,  "for  the  timebeingf^ 
are  applied  to  other  burgesses  and  inhabitants  of  the  borougb  as  well  as  to 
the  principal  bmrgesses,  the  former  of  which  being  an  iniefadte  body,  those 
words  must  necessarily  have  been  meant  to  apply  to  the  major  part  of  the 
then  existing  body.  For  the  same  expression  cannot  be  taken  to  have  two 
diflbrent  meanings  as  applied  to  difierent  words  coupled  together  in  the  same 
sentence.  And  this  is  still  further  evinced  by  the  subsequent  direction  given 
eonceming  the  swearing  in  the  mayor  elect,  which  is  to  he  done  before  the 
kst  mayor  and  recorder,  in  the  presence  df  **  all  the  aldermen  and  principal 
^  bargesses^r  the  time  being  which  should  be  then  present;*^  plainly  inter- 
jrieting  the  words  "for  the  time  being,*^  with  reference  to  the  members  of  the 
corporation  then  in  fact  assembled.  Besides,  in  jR.  v.  BeUringer^  4  Terijd  Rep« 
810,  Lord  Kewifon  did  not  adopt  the  construction  contended  for  by  either  of  the 
parties  in  the  strict,  legal,  ana  grammatical  sense  of  the  words,  but  proceeded 
merely  on  what  he  thought  must  have  been  the  meaning  of  the  Crown  as  ex- 
pressed in  the  charter  then  under  consideration.  It  was,  besides,  the  first  time 
when  the  legal  import  of  the  words  "for  the  time  being'*  came  directly  in 
judgment,  and  the  consequences  of  the  construction  then  adopted  were  not  so 
fully  developed  at  that  time  as  they  have  been  since.  But  that  those  words 
do  not  necessarily  carry  the  meaning  then  assumed  is  evident  from  a  prior 
case  of  JR.  ▼.  Monday,  Gowp.  530 ;  and  in  die  subsequent  case  bf  iS.  v.  Hoyte^ 
6  T^rm  Rep.  430,  an  election  by  the  major  ^rt  of  the  existing  body,  though 
less  dian  a  majority  of  the  whole  definite  nomber  required  by  the  constitution, 
was  holden  good  upon  the  ground  of  a  usage  to  that  purpose.  [iMwrence,  J. 
That  case,  which  was  that  of  a  prescriptive  corpomtion,  went  on  the  ground 
that  the  usaffe  was  evidence  of  a  charter  in  which  such  a  power  of  election 
was  express^  given.]  Then  as  to  the  case  of  jR.  t.  Miller,  6  Term  Rep.  268, 
the  original  definite  body  of  forty-eight  was  reduced  to  nineteen,  of  whom 
only  three  attended  the  election ;  and  therefore  it  was  unnecessary  to  decide 
whether  there  should  be  a  majority  of  each  integral  part  existing  m  order  to 
form  a  corporate  assemUy :  for  it  was  enough  there  to  set  aside  the  election, 
that  a  majority  of  the  existing  body  did  not  attend.  It  is  true,  that  Lord 
Kenyan  there,  (llnd.  278,)  referred  to  R.  v.  Springer  as  deciding  that  there 
most  be  a  majority  of  each  integral  definite  part  existing  in  order  to  preserve 
a  corporatioa:  but  that  is  a  mistake;  for  that  case  did  not  turn  upon  any 
question  as  to  the  exbtence  of  a  majority  of  an  irUegral  part,  but  of  the  whok 

(a)  Tbi  pro»6ator*s  coQiisel  inthnalBd*  thaths  abovM  r^*^^  h'^  f«'*-v« «» «>»^i  t^wqi. 
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corpomte  body.  Whereas  the  whole  definite  bpdy  of  this  eorperation  might, 
by  the  charter  of  George  2,  amount  only  to  thirty-two  persons,  riz.  eight  al- 
dermen, including  the  mayor  and  two  bailiffs,  and  twenty-four  principal  bur- 
gesses ;  und  here  there  were  seventeen  persons  of  the  existing  defbite  inte- 
gral parts,  forming  therefore  a  majority  of  the  whole« 

•  Dafnpier'i  contra.  It  is  sufficient  to  invalidate  the  defendant's  election  that 
there  was  not  existing  at  the  time  a  majority  of  the  definite  body  of  twenty- 
four  principal  burgesses,  without  which  there  could  be  no  legal  corporate  as- 
aemUy  for  any  purpose  where  that  integral  part  formed  a  constituent  part  of 
the  elective  body.  £very  integral  part  must  be  present  at  a  corporate  asaem- 
Uy  by  a  majority  at  least  of  its  proper  numbers,  though  the  major  part  of  all 
present,  when  so  assembled,  are  competent  to  make  an  election,  without  the 
concurrence  of  a  majority  of  each  particular  part.  It  appears  by  the  replica- 
tion, that  the  charter  expressly  requires  that  upon  the  death  or  iimotion  or 
non-fesidence  of  any  of  the  twenty-four,  ,the  mayor,  aldermen,  and  other 
princial  burgesses  for  the  time  being,  or  the  major  part  of  them,  shall  electa 
6sc.  and  Jill  up  the  aforesaid  numher  of  twenty-four  principal  burgesses* 
There  the  word  other  is  introdued,  as  designating,  from  the  necessity  of  the 
occasion,  that  the  election  was  to  be  made  by  the  remaining  burgesses :  but 
in  all  other  cases  where  th€  principal  burgesses  are  mentioned  generally*  the 
twentv^feur  must  necessarily  be  meant.  Every  argument  now  urged  by  the 
defendant's  counsel  upon  the  meaning  of  the  words  "/or  the  time  beings'*  was 
discussed  in  B.  ▼•  Bdlrimger^  4  Term  Bep.  810,  and  over-ruled ;  and  there- 
fore it  is  Unnecessary  to  do  more  than  refer  to  that  case,  in  which  the  cor- 
S ration  of  Bodmin  was  holden  to  be  dissolved.  And  the  judment  in  iS.  v. 
•Ser,  6  Term  Bep.  268,  ^s  the  whole  length  of  this  case.  That  turned 
upon  the  dissolution  of  an  integral  part,  for  want  of  a  majority  existing  of  its 
proper  number;  by  reason  of  whicn  the  whole  corporation  was  gone»  being 
unaUe  to  continue  itself. 

TempUmani  in  reply,  endeavoured  to  distinguish  this  from  the  cases  cited 
by  the  words^  ^*^for  (he  time  beings"  "  or  the  major  part  of  themt^  being  at- 
tached and  having  reference  to  inhabiiahtSt  who,  being  an  indefinite  ntonbery 
must  necessarily  be  understood  of  the  major  part  of  those  then  in  ewtence. 

Lord  EliIenborocgh,  G.  J.  No  grammatical  construction  will  admit  that 
the  words  *^for  the  time  being^^  should  refer  merely  to  the  word  inhabitants 
as  the  antecedent  last  named ;  they  must  certainly  refer  to  all  the  constituent 
parts  of  the  corporation  before  named.  The  only  doubt  which  can.be  or  has 
been  rabed  in  this  and  other  cases  is,  whether  those  words  do  not  confine 
the  description  to  the  actually  existing  state  of  the  corporation  at  the  time  of 
the  election  ?  but  for  this  there  is  no  foundation.  It  is  clear  that  **for  the 
time  being  "  m^ans  no  more  than  hodieme  dirune.  A  corporation's  a  flue*- 
tuating  body,  changing  its  membera  from  day  to  day.  Certain  pereons  ate 
first  named  in  the  charter,  on  whom  the  powen  are  m  the  firat  instaikce  con- 
ferred nomtno^tm  ;  as  they  die,  the  same  powera  are  to  be  continued  to  others 
who  succeed  them.  To  such  the  words  **for  the  time  being  *^  refer  in  suc- 
cession. The  king  grants  to  A.f  B.,  ^.,  who  are  named  as  mayor  and  al- 
dermen in  the  charter,  certain  powers ;  and  then  he  continues  the  same 
powera  to  all  other  peraons  who^  the  time  being  shall  be  mayor  and  alder* 
men.  This  is  the  plain  meaning  of  the  words,  which  obviates  all  kinds  of 
difficulty  in  the  misconstruction  of  them  as  applied  Only  to  the  existing  ma*- 
jority  at  the  time.  The  same  words  occurreu  in  the  case  of  The  King  t» 
BeOrtn^er^  and  received  the  same  construction.  The  conveniences  and  in- 
conveniences of  the  one  or  the  other  construction  are  nearly  balanced.  Where 
a  corporation  consists  of  several-  definite  integral  parts,  there  must  be  a  ma- 
jority of  each  such  integral  part  in  order  to  constitute  a  corporate  assembly  of 
the  whole.  It  is  the  same  as  if  an  election  were  orderea  to  be  made  by 
three  distinct  corporations,,  in  which  case  a  majority  ef  each  corporation  must 
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meet  in  order  to  constitate  an  elective  aaaemUy.    Here  there  did  not  exist,  At  * 
the  time  of  the  defendant's  election,  a  majority  of  one  of  the  integral  paru  of 
the  corporation,  namely,  the  twenty-four  principal  burgesses ;  and  therefore 
the  election  was  invalid. 

Grose,  J.  No  solid  distinction  can  be  made  between  this  case  and  that  of 
The  King  v.  Bellringer.  The  question  turns  on  the  intention  of  ihe  crown, 
to  be  collected  from  the  charter ;  and  that  intention  was,  that  each  integral 

Crt  should  be  represented  in  the  coporate  assembly  by  a  majority  of  its  own 
d  V ;  in  the  instance  of  the  twenty-four,  by  the  greater  part  of  themt  that  is, 
of  the  twenty-foor  far  the  time  being  ;  which  means  the  greater  part  of  those 
persons  who  should  at  any  future  time  constitute  the  body  of  twenty-four.- 

Lawbbmce,  J.  It  was  plainly  the  meaning  of  the  crown,  in  constituting  a 
definite  number  of  persons  as  an  integral  part  of  the  corporation,  and  requir- 
ing an  election  to  he  made  by  the  greater  part  of  them  assembled  with  the 
rest,  that  a  majority  of  the  whole  integral  part  should  meet.  For  it  could 
not  be  presumed  that^the  corporation  would  suffer  the  body  to  dwindle,  but 
lather  that  they  would  keep  up  their  proper  number  according  to  the  direction 
of  the  charter. 

Lb  Bulnov  J.  After  the  determination  in  The  King  v.  Bellringer^  eleven 
years  ago,  followed  up  by  The  King  v.  Miller^  and  considering  that  the  ques- 
tion arises  on  tbeiace  of  the  record,  it  would  be  impossible  for  the  Court  to 
decide  in  contradiction  to  those  cases,  unless  stronger  aiguments  were  ad- 
duced against  them  than  I  think  can  be  done.  Therefore,  the  only  ground 
left  for  £e  defeodant  was  to  distinguish,  if  possible,  this  ckxe  from  that  of 
The  King  v.  Bellringer;  but  that  has  not  been  done.  The  argument  relied 
on, drawn  from  the  words  "/or  the  time  being"  has  already  received  a  satis- 
factory answer  from  the  Court ;  namely,  that  the  election  is  to  be  made  by 
the  natural  body/or  ihe  time  beings  of  whom  the  different  parls  of  the  corpor- 
ation shall  be  then  properly  composed. 

Judgment  of  Ouster. 


Denn,  on  the  Demise  of  Jacklin,  v.  Cartright 

4  But,  so.     June  15,  1803. 

JL  tgteet  by  parol  to  tell  an  eitate  to  B.  on  certain  terms,  provided  B,  will  c&nHnue  C.  hia 
tenant,  wot  ftr  mia  year  only,  but  Jr^m  year  to  year,  (C.  having  jnsi  befbre  been  let  into 
|iDBwagion  under  ncontraei  for  tlie  Ducebase  of  the  eatate,  which  he  had  failed  to  pay  finr 
in  thne,  and  had  theiefore  forfeited  hia  depoait  \)  and  .4.  thereupon  agreed  to  take  6,*eSqH' 
feited  depoait  aa  part  of  the  purchaae-monejr :  A.  and  B,  afterwaroa  reduce  their  agree- 
ment respecting  the  purchase  into  writing,  in  which  no  notice  is  taken  of  the  stipulation 
«oooarnittg  C**b  tinaney.  Tet  held,  that  this  atipnlation,  being  oollatenU  to  the  written 
ngieement,  was  binding  upon  B. :  and  that  the  agraenient  operated  as  a  tenancv  for  two 
yean  certain  at  least,  Uiongh  no  rent  was  then  mentioned,  bnt  was  to  be  setUed  after* 
warda :  and*  that  the  tenancy  could  not  be  put  an  end  to  at  the  end  ef  the  first  year  by  six 
nohth*8  previous  notice  to  quit 

IN  ejectment  for  a  messuage  and  lands,  tried  hefore  Graham,  B.  at  the 
last  Lincoln  assizes,  the  demise  was  laid  on  the  14th*  of  May  1802,.  and  the 
notice  to  quit  was  dated  24th  September  1801,  and  served  a  week  before  Old 
Michaelmas  ;  and  it  was  to  quit  the  messuage  and  Iknds,  holden  by  the  de- 
fendant of  M.  Atkinson^  at  the  end  of  the  then  current  year  of  his  tenancy. 
It  appeared,  that  the  estate  in  Question  originally  belonged  to  Atkimon^  and 
was  by  him  contracted  to  be  sold  to  the  defendant  Cartright,  who  was  let  in- 
to possession  under  that  contract  at  Old  May-Day  (12th)  1801,  and  paid  30( 
part  of  the  purchase  money  as  a  deposit  for  securing  the  performance  of  the 
contract ;  but  not  having  been  able  to  complete  his  nurchase  in  time,  the  30Z. 
became  forfeited.  On  &e  11th  otJuly  following,  the  lessor  of  the  plaintiff, 
JackHn^  applied,  in  company  with  the  defendant,  td  Atkinson  to  purcnase  die 
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Estate.  Atkinson  said  there  was  one  condition  only  on  which  he  would  sell 
to  hinii  which  was  that  Cartright  should  continue  tenant,  not  for  one  year 
only,  but  from  year  to  year  ;  to  which  Jacklin  agreed.  The  treaty  for  the 
purchase  was  then  entered  upon  and  concluded  for  550Z.,  and  the  agreement 
reduced  into  writing,  witnessed  by  Cartright :  but  nothing  was  mentioDed 
in  the  written  agreement  respecting  the  condition  of  his  continuing  tenant 
Upon  this  condition,  however,  Jacklin,  who  was  to  have  deposited  901,  as 
earnest  of  the  purchase,  not  being  able  to  lay  down  then  more  than  202.  X, 
Atkinson  agreed  to  give  up  to  the  defendant  the  30/. (a)  which  had  been  for- 
feited by  him,  and  let  it  go  in  part  of  the  deposit ;  and  Jaeklin  was  to  pay 
the  interest  on  the  remainder  of  the  purchase-money  from  the  12th  May 
1801.  And  a  conveyance  was  afterwards  executed  from  Atkinson  to  Jacklin, 
dated  26th  of  September  1801.  Nothing  was  said  at  the  time  of  the  contract 
for  the  sale  about  the  rent  which  the  defendant  was  to  pay  for  the  premises : 
that  was  to  be  leA  to  be  settled  afterwards  by  the  parties  themselves.  It  was 
objected,  that  the  defenidant  was  not  only  a  tenant  for  a  year  certain,  but  ts 
continue  as  tenant  from  year  to  year ;  so  that  the  tenancy  could  not  be  mit 
an  end  to  before  the  expiration  of  the  second  year  by  any  notice  to  quit :  bat 
that  at  all  events,  the  present  notice  was  too  soon,  as  the  defendant's  tenancy 
to  the  lessor  of  the  plaintilT  could  not  be  said  to  have  commenced  before  the 
lllh  of  June  1801,  when  the  agreement  was  made  between  the  parties,  in 
conside^tion  of  which  the  seller  agreed  to  give  the  defendaiit  up  the  302.  for- 
feit, and  let  it  go  as  part  of  the  lessor's  deposit.  But  the  learned  Judge,  con* 
aidering  that  nothing  which  passed  in  the  conversation  prior  to  the  written 
agreement,  and  not  afterwards  included  therein,  could  be  set  up  as  a  collateral 
and  separate  lease,  or  agreement  for  a  lease,  particularly  as  no  rent  was  then 
agreed  for:  but  that  considering  the  defendant  as  tenant  from  year  to  year  to 
Atkinson,  under  whom  he  was  first  let  into  possession,  the  lessor  of  the  plain* 
tiff  having  purchased  from  Atkinson  was  entitled  to  give  the  defendant  the 
same  notice  to  quit  as  Atkinson  himself  could  have  done  ;  and  as  this  notice 
would  have  been  sufficient  from  Atkinson,  the  lessor  of  the  plaintiff  was  en- 
titled to  recover :  and  the  jury  found  a  verdict  accordingly.  A  rule  iiift  was 
obtained  in  the  last  term  for  setting  aside  the  verdict  and  granting  a  new 
trial,  or  entering  a  nonsuit;  against  which 

Balguy  and  Clarke  now  shewed  cause.  The  defendant  was  originally 
put  in  possession  on  the  12th  of  May  1801,  not  as  tenant^  but  under  a  contract 
as  a  purchaser.  At  most,  he  was  only  tenant  at  sufferance,  and  not  entitled 
to  six  months*  notico  to  quit :  for  when  the  conversation  took  place  between 
Jaeklin  and  Atkinson  respecting  the  defendant's  continuing  in  possession,  no 
rent  was  fixed,  but  the  terms  of  his  tenancy  were  to  be  the  subject  of  fature 
cooaideration.  Sunposing  the  defendant  however  to  have  been  tenant  from 
year  to  year  to  AtMnson,  by  whom  he  was  first  let  into  possession,  Jaeklin 
who  purchased  fVom  the  other  must  have  the  same  right  to  put  an  end  to  the 
tenancy  which  Atkinson  himself  had,  no  other  time  being  mentioned  at  which 
any  new  tenancy  was  to  commence  :  and  the  defendant  having  entered  on 
the  12th  of  'May,  the.  notice  which  was  served  a  week  before  Old  Miehadnm 
day  was  of  course  sufficient.  As  to  what  was  said  in  conversation  between 
Jacklin  and  Atkinson  concerning  the  continuance  of  the  defendant  as  tenant 
*'  not  for  one  year  6nly  but  from  year  to  year,"  admitting  it  to  operate  as  an 
Agreement  between  Jacklin  and  the  defendant,  still  it  would  only  amount  to  a 
tenancy  from  year  to  year,  which  must  of  course  enure  for  one  year  certain. 
It  meant  in  efllect  no  more  than  that  the  tenancy  should  enure  beyond  the  year 
and  so  on  from' year  to  year,  unless  put  an  end  to  by  a  regular  notice  to  quit, 
such  as  a  tenant  from  year  to  year  is  entitled  to.    In  Salk.  413,  S.  C.  Hoh's 

(a)  It  waf  said  at  the  bar  that  the  3(M.  bad  been  since  sued  for  and  recovered  by  Csrt- 
rigkt  from  JaekUn, 
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Rep.  414,  it  18  said  to  have  been  ruled  by  Holt,  C.  J.  at  Lincoln  in  1699, 
that  a  demise  for  a  year  and  so  from  year  to  year  does  not  operate  as  a  lease 
for  two  years,  unless  the  second  year  has  commenced^  [Loid  EUenborough. 
There  is  another  case  in  the  same  page  of  the  book,  of  BeUasis  v.  Burbrich, 
S.  C.  lLutw«  213,  and  another  in  the  subsequent  page,  of  Le^^  v.  Strudwick, 
which  over-rule  that  opinion  :  and  these  latler  agree  with  common  experience, 
that  a  demise  for  a  year,  and  so  on  from  year  to  year,  must  enure  as  a  ten- 
ancy for  at  least  two  years  :  and  so  it  is  declared  to  be  by  Mr.  Just.  BuUer 
in  Birch  v.  Wright^  2  Term  Rep.  380,  where  he  considers  the  cases  in 
Salkeld.]  In  Legg  v.  Strudwickt  not  only  the  second  but  the  third  year  had 
commenced  :  and  there  the  words  et  sic  idtra,  dsc.  imply  more  strongly  than 
these  a  continuance  at  all  events  beyond  the  first  year.  But  supposing  that 
such  an  agreement  substantiated  would  at  all  events  enure  for  two  years,  yet 
there  was  no  evidence  that  such  was  the  final  agreement  of  the  parties:  for 
the  terms  were  afterwards  reduced  into  writing,  and  no  such  stipulation  was 
there  mentioned.  And  even  if  it  had,  yet  the  agreement  being  between  Jack' 
Un  and  AtkingoHf  to  which  the  defen&nt  was  no  parly,  it  would  not  a^t 
Jaddin^s  right  to  recover  the  land,  though  it  might  give  Atkinson  a  causTe  of 
action  against  him  for  the  breach  of  the  condition  on  which  he  agreed  to  sell 
to  him. 

Vaughan^  Scrj.  and  iZ^oier,  contra.  .  The  cases  referred  to  by  the  Court 
in  Salkeld  are  decisive  of  the  legal  construction  of  this  agreement :  and  the 
lessor  was  bound  by  it,  though  not  afterwards  included  in  the  written  agree- 
ment ;  for  this  latter  concerned  the  purchaser  and  seller  only,  and  was  col- 
lateral to  the  parol  agreement  for  the  tenancy,  which  was  the  inducement  to 
Atkinum  to  agree  to  sell  to  the  lessor ;  and  m  consideration  of  which  Atk^ 
son  consented  to  let  the  30Z.  deposit  forfeited  by  the  defendant  go  in  part  of 
the  purchase-money.    They  were  then  stopped  by  the  Court. 

Lord  EtLSNBOBouGH,  C.  J.  The  agreement  respecting  the  tenancy  was 
perfectly  collateral  to  the  written  agreement  for  the  purchase.  The  defendant 
was  to  continue  tenant  to  Jacklin  not  for  one  year  only,  but  from  year  to 
year.  This  roust  enure  as  a  demise  for  two  years  at  least  The  notice  to 
quit  acknowledges  a  tenancy ;  for  it  is  to  quit  at  the  end  of  the  present  cur- 
rent yefir  of  your  tenancy.  Then  the  only  question  remaining  is.  Whether 
there  may  not  be  a  tenancy  without  a  specific  agreement  for  a  certain  quan- 
tum of  rent  ?  But  the  rent  was  to  be  ascertained  afterwards:  and  if  that  were 
not  done,  the  lessor  might  recover  upon  a  guantum  meruit. 

Rule  absolute* 
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Thompson  v.  Rowcroft. 

4Eait,34.    Jane  14, 180*3. 

A  ship-owner  haying  Qrst  inaared  his  ship  with  A.  &c,  and  his  freight  with  B,  dec,  for  ft 
certain  voyage,  and  having  notice  of  an  embargo  laid  on  the  ship  in  a  foreign  port,  abut* 
dons  the  ship  and  freight  to  the  respective  underwriters,  and  receiyes^from  then  tlie 
whole  amonnt  of  their  subscriptions  as  for  a  total  loss  of  both ;  first  undertaking,  bj  a 
menoranduni  on  the  skip  policy,  to  assiffo  to  the.  underwriters  thereon  his  interest  in  the 
ship,  and  to  account  to  them  for  it,  and  afterwards  undertakiiiff,  by  a  similar  mexnoran* 
dnm  on  the.  freight  policy,  to  assign  to  those  underwriters  all  right  of  recovery,  compensa- 
tion; &c.  The  ship  being  afterwards  liberated,  and  Earning  freight,  which  was  received 
b^  the  a^ured ;  held,  that  however  the  question  of  priority  as  to  the  title  to  the  freight 
might  haye  been  as  between  the  different  sets  of  underwriters-litigating  out  of  the  i 


fund,  and  howeyer  the  weight  of  argument  miffht  preponderate  more  in  favour  of  the 
underwriters  on  the^ship,  yet  that  the  assured,  wno  had  received  the  freight  froni  the  ship- 
pers of  goods  WM  at  all  events  liable  on  his  express  undertaking  to  pay  it  over  to  the  ua- 
oerwriteta  on  fieiffht ;  aad  that,  withont  deducting  the  ezpences  of  pnyvisiotis,  iragea, 
^  dScc.  which  were  cnarges  on  the  owner  before  the  ahandonment^  and  on  the  nnderwriiem 
on  ship  afterwards. 

THE  declaration  stated,  that  on  the  3d  of  September^  1800r  the  defendant, 
being  owner  of  three-fdurths  of  the  ship  Theseus,  Rxrd  being-  the  husband  and 
sole  manager  of  the  ship,  chartered  her  to  one  S.  Sanders^  to  proceed  to  JRt- 
ga  for  a  quantitj  of  masts,  &c.,  to  retom  therewith  to  Portsmeuthy  and  for 
which  freight  was  to  be  paid  at  n,  certain  rate  per  load  for  difierent  goods,  and 
ako  c^tain  demtirrage  in  case  of  detention  for  loading  or  nnloading  beyond 
a  certain'  time.  That  on  the  3d  of  October,  1800,  the  defendant,  for  himself 
and  as  agent  caused  the  freight  of  the  said  ship  to  be  insured  at  and  from 
Riga  to  Portsmouth  for  1400/.,  and  thtit  the  plaintiff  underwrote  the  policy 
to  the  amount  of  150^,  and  became  an  insurer  to  the  defendant  to  that 
amount  upon  the  said  fi^eight  on  the  said  voyage.  That  the  ship  proceeded 
to  Rigay  and  on  her  arrival  there  certain  persons  on  behalf  of  5.  Sanders 
proceeded  to  load  on  board  her,  and  had  nearly  completed  her  cargo,  when, 
on  the  7th  of  November,  1800,  the  ship  was  arrested,  restrained,  and  detained 
by  the  Russian  government  at  Riga,  and  the  cargo  was  unladen  and  kept 
tinder  the  authority  of  the  same  government ;  and  that  upon  intelligence  of 
the  craid  loss  arriving  in  London,  the  defendant,  on  the  11th  of  February^ 
1801,  applied  to  the  plaintiff  as  such  insurer,  and  to  the  other  underwriten 
oiir  the  policy,  and  required  them  to  pay  their  respective  insurances  as  and 
upon  a  total  loss  occasioned  by  the  means  aforesaid,  and  then  and  there  o&oii- 
doned  to  them  the  interest  in  the  freight  insured,  as  far  as  their  subscriptions 
on  the  same  extended ;  and  payment  of  the  loss  was  thereupon  agreed  to  be 
made  within  one  month  :  thereupon,  in  consideration  of  the  premises,  and 
that  such  payment  of  the  loss  should  be  made  as  aforesaid,  the  defendant  un- 
dertook and  promised  the  plaintiff,  on  such  payment  being  made,  to  assign 
all  right  of  recovery  and  compensation  of  and  in  the  freight,  as  abandoned 
to  the  plaintiff,  to  one  FF.  D.  and  the  said  defendant,  in  proper  form,  for  the 
benefit.of  the  underwriters,  &c.  That  payment  of  the  loss  was  duly  made 
to  the  defendant  That  afterwards,  on  the  29th  of  May,  the  arrest,  restraint, 
and  detainment  of  the  said  ship  at  Riga  was  withdrawn  by  the  Russian  gov- 
ernment, and  the  ship  and  cargo  liberated,  and  the  cargo  put  on  board  the 
ship,  and  the  said  ship  with  her  cargo  proceeded  on  her  said  voyage  from 
Riga  to  Portsmouth,  and  delivered  her  cargo  at  Portsmouth  to  S.  Sanders  ; 
and  the  defendant  thereupon  deceived  the  freight  of  the  same  to  the  amount 
of  1857^  12s.,  and  that  the  plaintiff's  interest  therein  was  150Z. ;  whereof 
the  defendant  had  notice  :  yet  that  the  defendant  has  not  made  any  assign- 
ment for  the  benefit  of  the  underwriters  on  the  said  freight  nor  paid  the 
interest  of  the  plaintiff  in  the  same  so  by  the  defendant  received  as  t^oresaid, 
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^.  Tbere  was  another  special  coant  to  the  same  effect,  atid  also  counts  for 
money  had  and  received,  and  upon  an  account  stated.  Tiie  defendant  plead* 
ed  nan  amtmpnt.  And  the  following  particulars  of  the  plaintiff's  demand 
were  delivered  under  a  Judge's  order.  **  This  action  is  brought  by  the  plain- 
**  tiff  (who  was  an  underwriter  for  the  sum  of  1601,  on  the  freight  of  a  ship 
"  called  the  Theseus,  insured  on  a  voyage  at  and  fr6m  jRt^a  to  Portsmouth, 
'*  on  which  policy  the  plaintiff  has  paid  a  total  loss,  and  the  defendant  has 
*^  since  received  the  freight  insured)  to  recover  the  sum  of  150Z.  with  interest 
*'  thereon  from  the  defendant/'  The  cause  was  tried,  before  Lord  EUenhO' 
rcmgh^  C.  J.  at  the  sittings  at.  Guildhall  after  Michaelmas  term  1802,  when  a 
▼erdict  was  found  for  the  plaintiff  subject  to  the  opinion  of  the  Court  on  the 
following  case  :  with  liberty  for  either  party  to  turn  the  special  case  into  a 
special  verdict. 

On  the  3d  of  September,  1800,  the  defendant,  being  owner  of  three-fourths 
of  the  ship  Theseus,  and  being  the  ship's  husband,  and  having  the  sole  man* 
ageroent  of  her,  chartered  her  to  Sanders  to  proceed  to  Riga  for  a  cargo  of 
round  roasts  with  timber  and  logs  for  stowage,  with  which  she  was  to  return 
to  Portsmouth,  and  for  which  freight  was  to  be  paid  at  the  rate  of  61.  Is.  per 
load  for  round  masts,  and  41.  for  logs  and  timber,  one  half  on  delivery  of  the 
cargo,  and  the  remainder  in  four  months :  thirty  running  days  allowed  for 
lostdinfi;  at  Riga,  and  twentvrfive  days  for  unloading  at  Portsmouth,  with  ten 
days  demurrage  at  each  place,  at  lOZ.  per  day.  On  the  10th  and  16th  of 
September,  1800,  the  defendant  caused  policies  of  insurance  to  be  efiected  on 
the  three-fourth  parts  of  the  Bhip,  valued  at  2400/.  at  and  from  Portsmmtth 
to  Riga  and  Portsmouih,  and  which  policies  were  underwritten  to  that 
amount.  On  the  3l8t  of  October  1800,  the  defendant  for  himself,  and  as 
agent,  caused  a  policy  of  insurance  to  be  effected  on  the  fireight«  at  and  from 
Riga  to  Porttmouth  for  1400Z.,  of  which  lOOOZ.  was  declared  to  bd  on  his 
three-fourths,  and  the  remaining  400Z.  on  the  other  fourth.  On  this  policy 
the  plaintiff  was  an  underwriter  on  the  freight  for  1601.  The^  value  of  the 
ship  was  3200Z. ;  of  the  freight  2200Z. ;  and  there  was  no  other  insurance  on 
ship  or  freight.  The  ship  sailed  from  Portsmouth,  the  captain  having  orders 
ifrom  the  freighters  to  apply  to  Messrs.  Cumming,  Fenton  and  Co.  at  Riga 
for  his  cargo,  and  arrived  at  Riga,  and  on  her  arrival  was  supplied  by  C,  F., 
and  Co.  with  a  cargo,  almost  the  whole  of  which  she  had  taken  on  board, 
when  on  the  7th  of  November  1800,  an  embargo  was  laid  by  tlie  Russian 

S»vemment  on  all  British  ships  then  in  the  port  of  Riga.  On  the  29th  of 
ODemher,  the  captain  and  crew  were  tc^en  out  of  the  ship,«nd  marched  un- 
der a  Russian  guard  160  miles  up  the  country  to  Dorpat,  where  they  were 
detained  as  prisoners  till  May  1801.  The  ship  was  taken  possession  of  by 
the  jRttfriim  government,  and  a  part  of  the  cargo  which  had  been  put  on 
board  was  unladen  and  put  into  warehouses  belonging  to  that  government. 
Upon  intelligence  of  these  circumstances  arriving  in  England  the  defendant 
applied  to  the  respective  underwriters  on  the  ship  and  freight,  and  received 
of  them  the  amount  of  their  respective  subscriptions  as  for  a  total  loss:  and 
the  following  indorsements  were '  made  on  the  respective  policies,  viz.  On 
that  on  the  ship,  "  agreed  to  settle  a  total  loss  of  lOOZ.  per  cent.,  the  ship 
**  being  detained  and  seised  aiRigq,  and  the  owners  to  account  to  the  under- 
**  writers  for  the  ship,  if  restored  to  or  received  by  them,  or  to  make  at  the 
"  expense  of  the  underwriters,  a  proper  assignment  of  their  interest  in  pro- 
**  portion  to  the  sums  insured.  London,  19th  January  1801."  And  on 
that  on  the  freight,  **  The  interest  in  the  freight  insured  by  this  policy 
**  being  abandoned  to  the  underwriters  as  far  as  their  subscriptions  on  the 
'*  same,  and  payment  of  the  loss  being  agreed  to  be  made  in  one  month  as 
*'  customary,  it  is  agreed,  on  such  payment  being  made,  to  assign  all  right  of 
'*  recovery,  compensation,  '&c.  ice.  to  Mr.  Henry  Thompson,  sli.  WtUiam 
"  Be  la  Cour,  and  Mr.  Thomas  Rowcroft,  in  proper  form  and  manner  as  in 
.  Vol.  IL  40 
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'*  sioiikr  cases  fpr  the  benefit  of  the  «ziderwriters  a|id  assured*  according  to 
*^  their  interest. respectively.  LondoHf  11th  February ^  1801."  And  the  de« 
fen4ant  also  signed  the  following  agreement.  "  Ltmdon,  19th  January^  1801. 
'*  In  consideration  of  the  underwriters  o^  a  policy  for  22002.  No.  9,  11th  Sep- 
**  tember^  1800,  having  accepted  an  abandonment  of  the  ship  Theseus^  fCap 
"  tain  Wm,  BeynoldSi)  detained  and  seized  at  Eiga,  and  insured  by  said  pol- 
'*  icy,  and  having  agreed  to  pay  a  total  loss  thereon,  I  do  hereby  promise  on 
'^  payment  of  the  same,  to  make  over  to  them  or  their  assigns,  at  their  ex- 
*'.  pence,  an  assignment  in  a  reasonable  and  proper  form  of  their  interest  and 
'*  proportion  of  the  same.  Signed,  Thomas  JRtnpcrofty*  No  assignment  has 
been  executed  either  of  the  freight  or  ship.  On  the  29th  of  Jttajft  the  em- 
iarffq\99is  taki^n  oflf,  the  captain  and  crew  were  marched  to  RigOf  and  restored 
to  the  possession  of  their  ship.  The  part  of  the  cargo  which  had  been  an- 
laden  iras  re-laden ;  the  cargo  was  completed  and  brought  to  ParUmauUkf 
and  the  defendant  received  freight  accordmg  to  the  terms  of  the  charter-party 
to  the  amount  of  18572.  12#.  M.,  but  no  demurrage.  The  plaintiff  has  called 
upon  the  defendant  to  make  an  assignment  for  his  benefit,  acoording  to  the 
above  mentioned  indorsement  made  on  the  policy  on  freight*  and  to  pay  him 
1502.  and  interest ;  but  the  underwriters  on  the  ship  insist  that  they  are  enti- 
tled to  the  freight,  and  have  given  the  defendant  notice  of  such  claim: 
he  does  not  therefore  think  himself  justified  in  paying  the  plaintiff  without 
the  sanction  of  a  court  If  the  Court  shall  be  of  opinion  that  the  under* 
writers  on  the  freight  are  entitled  to  recover,  the  defendant  contends  that  he 
is  entitled  to  deduct  from  the  sum  received  a  proportion  of  the  expences  in- 
curred in  consequence  of  the  seizure  and  detention,  and  of  the  expences  of 
the  navigation  of  the  ship  from  Riga  to  Portsmtmth :  and  if  the  Court  shall 
be  of  ppbion  that  he  is  entitled  to  such  deduction,  it  is  agreed  that  the  amount 
shall  be  referred.  Either  party  shall  be  at  liberty  to  apply  to  the  Court  for 
leave  to  turn  the  special  ease  into  a  special  verdict,  to  wnich  the  other  shall 
consent  The  Question  for  the  opinion  of  the  Court  was,  Whether  thd  plain- 
tiff were  entitled  to  recover  any  and  what  part  of  the  freight,  and  suliject  to 
what  deductions,  if  any  ?  If  the  Court  should  be  of  opinion  that  he  was  so 
entitled,  the  verdict  for  the  plaintiff  to  stand,  and  the  damages  to  be  entered 
for  such  sum  as  the  arbitrator,  conforming  himself  to  the -opinion  of  the  Court 
as  to  the  deductions  to  be  made,  shall  direct.  If  the  Court  should  think  that 
the  plaintiff  was  not  entitled  to  recover  any  part  of  the  freight,  the  verdict  to 
be  entered  for  the  defendant 

This  case  was  first  argued  in  last  Eaeter  term,  by  Jervu  for  the  plaintiff, 
and  Gdselee  for  the  defendant;  and  again  in  this  term,  by  ErMnefos  the 
plaintiff,  and  Gibbs  for  the  defendant  The  argument  turned  at  first  upon  a 
consideration  of  th^  case  as  it  would  stand,  taking  the  defendant  to  be  a  mere 
stakeholder,  and  the  question  to  arise  between  the  underwriters  on  the  lA^, 
and  those  on  the  freight.  But  at  the  recommendation  of  the  Court  the 
second  argument  was  narrowed  to  the  considemtion  of  the  question  upon  the 
specific  agreement  between  the  plaintiff  and  the  defendant,  on  which  ground 
alone  the  Court  decided  the  case. 

On  the  first  view  of  the  case,  the  arguments  for  the  plaintiff  were  in  sub- 
stance these.  Freight  being  ,the  distinct  subject  of  insurance  by  our  law 
(though  not  by  the  law  of  France)^  it  follows,  that  it  may  be  abandoned  to  the 
underwritar  on  freight  and  does  not  follow  the  abandonment  of  the  ship  to 
the  underwriter  on  the  ship  (a).  The  contract  of  the  assured  with  the  un- 
derwriter on  ship,  and  that  with  the  underwriter  on  freight,  are  of  difierent 
sorts.  The  underwriter  on  ship  only  engages  to  be  responsible  in  value  as 
far  as  the  body,  apparel,  and  tackle  of  the  ship  may  sufier  from  the  perils  in- 
sured against :  and  these  he  insures  not  only  from  average  but  from  total 

•^— ^™  I  I  I  ■!        I  ■  III!  ii»     I  1  an     I     I     I 

(a)  Vide  Marshall  on  iii8aranoe,2  vol.  520. 
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kmes  in  two  stoses ;  one  where  the  subject  matter  is  itself  destroyed ;  the 
other  if  the  voyage  or  adTenturebe  lost,  thongh  the  body  of  the  ship  be  safe ; 
in  which  ease  the  assured  may  abandon  the  ship  itself  to  the  underwriter. 
But  here,  inasmuch  as  the  latter  would  not  be  bound  to  make  good  any  col- 
lateral or  consequential  loss,  such  as  freight,  or  the  expected  profits  of 
the  Toyage*  so  neither  can  he  justly  claim  the  benefits  of  such  collater« 
al  contracts  for  the  voyage,  having  paid'no  consideration  for  them.  He  knows, 
that  by  the  law  merchant  freight  is  an  object  of  distinct  insurance,  and  conse* 
qoently  he  must  know  when  he  subscribes  the  policy,  that  the  risk  or  benefit 
of  the  freight  is  not  within  the  contemplation  of  the  party  with  whom  he  con* 
tracts  for  the  insurance  of  the  ship,  and  that  any  abandonment  to  him 
of  the  body  of  the  ship  will  be  with  an  implied  reservation  of  the  freight,  the 
inchoate  nght  to  which  may  have  accrued  before  such  abandonment.  On 
the  other  muld,  the  underwriter  on  freight  does  not  engage  for  any  damage 
to  the  ship,  nor  for  the  solvency  of  the  owner  of  the  gMxis,  nor  of  the  pitrty 
who  hirss  the  ship  on  fireight ;  but  he  only  undertakes  that  the  j^rife 
of  the  sea  shall  not  intervene  to  prevent  the  owner  firom  having  a  right  to  re« 
cover  what  shall  be  due  to  him  for  freight  firom  others  for  the  use  of  his  ship, 
or  the  carriage  of  their  goods.  It  may  become  doubtful  whether  fireight  will 
be  earned,  though  the  ship  may  be  safe ;  and  while  it  is  in  dubio  the  as- 
sured may  afaaiMion  to  the  uhaerwriter  on  freight  Without  abandoning  hia 
ship ;  and  the  right  of  salvage  to  the  underwriter  follows  the  right  of  aban- 
donment by  the  owner.  The  contracts,  therefore,  with  the  different  sets  of 
underwriters  are  sufficiently  distinct  in  their  nature  and  in  common  practice. 
Here  though  the  policy  on  the  ship  was  first  e&cted,  y^t  the  policy  on  the 
freight  was  made  before  the  abandonment  to  the  underwriter  on  the  ship,  and 
while  the  owner  had  a  distinct  interest  in  the  subject  matter.  It  is  true  that 
the  owner  is  not  entitkd  to  receive  the  freight  till  the  arrival  of  the  ship  aft 
the  port  of  discharge ;  but  an  inchoate  right  to  it  exists,  which  is  the  subject 
of  insarance,  from  the  beginning  to  load  the  goods(a)  on  board,  or  finom  the 
sailing  of  a  chartered  ship(^)  upon  the  voyage  insured.  The  embargo^ 
so  called  in  the  case,  of  the  Buman  government,  and  having  all  the  char* 
aeteristics  of  an  embargo,  and  not  of  a  capture  or  final  seizure  and  condemna- 
tion, which  took  place  on  the  7di  of  November  1800,  could  not  terminate  the 
contract  of  affireightroent  any  more  than  the  contract  for  mariners'  wages : 
neither  could  the  subsequent  abandonment.  The  original  contract  for  freight, 
the  inchoate  rig^t  to  which  had  attached  prior  to  such  abandonment,  still  sub- 
sisted, and  was  only  perfected  by  the  arrival  of  the  ship.  In  Hadley  v. 
Cbarkei  6  Term  Rep.  269.  26§,  an  embargo  on  a  Briiish  ship  by  thegovem- 
ment  m  a  Britisk  port,  thongh  for  above  two  years,  was  .holden  not  to  dis- 
solve the  contract  between  the  ship  owner  and  the  shiH^er  of  the  goods. 
Lord  Kenyan  said,  that  if  it  oonld  put  an  end  to  such  a  contract,  it  would 
epeAte  equally  to  annul  all  contracts  for  freight  and  ibr  wages.  And  though 
in  TnOemg  v.  UMard,  3  Bos.  d^  Poll.  291,.  an  embargo  by  our  govern* 
ment  on  a  Stoeduk  ship  in  one  of  our  ports,  (which  continued  till  the  ob- 
ject of  the  voyage  was  lost,)  was  deemed  to  dissolve  the  contract  between  the 
Swedish  owner  and  the  Brkish  charterer ;  yet  that  turned  on  a  ground 
of  state  policy,  in  order  to  prevent  Sweden  firom  availing  itself  of  iu  own 
act  of  aggresstottj  in  return  for  which  the  embargo  was  laid.  And  Lord 
Alvanleyt  in  giving  judgment,  excepted  the  case  of  duch  an  embargo  laid  by 
a  third  foreign  power.  In  the  case  of  Green  v.  Yaunfft2  Ld.  Bay.  8^, 
there  referred  to,  the  question  arose  between  two  Briiim  subjects,  on  which 
his  lordship  reserved  giving  any  opinion.  The  case  of  Fmer  v.  Ward{c)t 


(a)  MoiUgomery  t.  EggimgUm^  3 '. 
(k)  Tkompmm  ▼.  Tk^Sr^  6  Term  1 
(e)  The  fint  trial  of  this  caee  took 


»  3  Term  Rep.  362. 
rm  Rep.  478. 
r  took  puce  at  WutmrntUr^  on  the  18th  of  F«ftni«ry  lB02,be- 
foie  iMtAMumU^  in  C.  J9. ;  the  aecond  trial  on  the  14th  of  Jwm  1802.    Thess  trials,  to- 
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which  was  an  action  by  a  mariner  fbr  wages  daring  the  detention  of  the 
ship  under  this  embargo,  tamed  ultiipately  on  the  special  contfact  with  the 
master.  Many  cases  have  occurred  where  the  question  has  been,  Whether  a 
capture  put  an  end  to  the  contract  for  wages  :  but  they  have  all  turned  on 
this,  Whether  freight  became  due  for  the  entire  voyage,  or  for  certain  pro- 
portional parts  ?  If  the  ship  be  totally  lost  or  captured  during  the  progress  of 
the  voyage,  or  such  part  of  it  on  which  freight  is  to  become  due,  then  the 
contract  for  wages  is  put  an  end  to  with  it.  Anon.  1  Sid.  179,  Wiggins  v.  IngU* 
ton^  2  Ld.  Ray.  1211,  Chandler  v.  Meade^  lb.,  Hernatnan  v.  Bawden,  3 
Bnrr.  1844,  and  Yates  v.  Hall,  1  Term  Rep.  7a  But  in  MoUoy,  b.  2.  c  4. 
8.  13,  it  is  said,  that  if  a  ship  be  taken  in  the  course  of  her  vovage,  and 
afterwards  recaptured  and  restitution  made,  and  she  proceed  on  her  voyage, 
the  contract  is  not  determined.  And  that  a  temporary  detention  does  not 
put  an  end  to  the  original  contract  for  wages,  appears  from  the  case  of 
•*  Pratt  V.  Cuff{a),  at  the  Sittings  at  Chtildhall  after  Hilary  term  1798,  be- 
fore Lord  Kenyan  ;  which  was  an  action  of  assumpsit,  brought  to  recover 
the  sum  of  36Z.  lis.  Sd.  for  the  wages  of  the  plaintiff  as  captain  of  a  sloop 
belonging  to  the  defendant.  On  the  26th  o(  April  1796,  the  vessel  sailed  in 
ballast  outward,  on  a  voyage  from  Lcmdon  to  Embden,  where  she  was  to 
obtain  Prussian  colours,  in  order  to  protect  her  from  capture  by  the  Dutch, 
On  the  5th  of  May  1796,  the  vessel  entered  the  river  Emst  (which  divides 
the  Prussian  from  the  Dutch  dominions,)  and,  in  sailing  tip  the  river  in  her 
way  to  Embden^  was,  on  the  same  day,  captured  by  the  Dutch,  and  carried 
to  ihlfziei,  where  the  plaintiff  and  the  rest  of  the  crew  were  made  prisoners/ 
and  confined  on  board  a  prison  ship  for  seven  months,  and  afterwards  re- 
moved to  Haerlingen  prison,  and  confined  there  until  the  23d  of  January 
following,  when  the  vessel  was  released,  together  with  the  nlaintiflf  and  his 
crew.  The  plaintiff  then  proceeded  with  the  sloop  and  ner  crew  on  her 
Toyage  to  Embden,  where  he  obtained  Prussian  colours,  and  afterwards  pro- 
cured a  cargo  of  butter,*  with  which  he  returned  to  Lemdon.  The  defendant 
paid  into  court  the  amount  of  the  plaintifi^'s  wages  for  the  voyage,  exclusiTe 
of  the  time  he  was  in  prison  utider  capture.  And  at  the  trial  the  jury  found 
a  verdict  for  the  plaintiff  for  the  further  sum  of  36^.  I7s.  8d.,  bemg  the 
amount  of  the  plaintiff's  wages  for  the  time  of  his  imprisonment :  subject  to 
the  opinion  of  the  Court,  Whether,  under  the  above  circumstances, •  the 
plaintifi*  were  entitled  to  recover  ?  If  he  were,  then  the  verdict  was  ta  stand : 
if  not,  then  a  nonsuit  was*  to  be  entered.  Upon  this  case  cominff  on  for  ar- 
gument in  Trinity  term  1798,  Laiwrence,  J.  suggested  that  it  should  liave 
been  found  whether  freight  had  or  had  not  been  received  by  the  defendant  t 
and  the  cause  went  down  to  a  second  trial  to  have  that  fact  found,  wfateh 
being  found  in  this  affirmative,  at  the  Sittings  after  Hilary  term  1799,  Lord 
Kenyan  then  expressed  so  strong  an  opinion  for  the  plamtifi*  that  the  case 
was  never  afterwards  moved  hv'  Uie  defendant."  Supposing  the  owner  here 
had  stood  his  own  insurer  of  the  freight,  the  case  would  have  been  the  same 
as  that  of  Luke  v.  Lyde,  2  Burr.  8Si,  That  was  a  capture  and  recapture, 
and  the  shipper  received  his  goods  again  on  payment  of  salvage,  and  the 
owner*  who  had  insured  his  ship,  hut  not  hie  freight,  had  abandoned  to  the 
underwriters,  and  afterwards  brought  his  action  for  the  freight  pro  raia^  and 
recovered;  though  it  was  objected  that  he  was  precluded  of  his. action  by 
the  abandonment.  [Le  Blanc,  J.  That  was  freight  already  earned  at  the 
time  of  the  abandonment.]  If  the  freight  here  had  been  made  payable  by 
certain  instalments,  the  question  might  have  been  different  as  to  those  which 
accrued  during  any  period  of  the  voyage  subsequent  to  the  abandonment  to 

Itether  with  what  passed  in  Court  on  tlie  motiona  for  ^ew  trials,  are  pablished  in  a  pamph* 
let,  intitled  **  Busnan  Embargo  cases." 
(a)  This  was  cited  from  a  MS.  note. 
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dw  mderwriteiB  on  ^  the  ship ;  but  here  the  coatract  for  freight  w^s  entire, 
and  cannot  be  apportioned :  the  right  to  it  commenced  on  the  loading,  of  the 
goods  on  board  before  the  embargo  and  abandonment,  though  liable  to  be 
defeated  afterwards  upon  failure  of  delivery.  The  underwriter  on  the  ship, 
who  takes  it  as  assignee,  must  take  it  subject  to  all  the  contracts  of  the-  origi- 
nal owner,  who  before  that  time  had  authority  to  pledge  the  sbip  in  part  or 
in  the  whole ;  and  the  oWner  could  only  abandon  to  the  underwriter  on  the 
ship  the  right  which  he  himself  then  had.  Freight  may  either  be  recovered 
on  the  original  title  under  the  charter-party  where  the  whole  contract  is  per* 
formed,  according  to  Cook  v.  Jennings,  7  Term  Rep.  381,  or  in  assumpsit  for 
the  senrtce  performed  pro  rata,  as  in  Luke  v.  Lyde :  now  here  it  was  re- 
ceived, as  the  case  itself  states,  accbrding  to  the  terms  of  the  charter-party ; 
and  in  Da  Costa  v.  Neumham^  2  Term  Rep.  412,  where  a  claim  of  freight 
(collateral  to  the  principal  question)  was  made  by  the  underwriters  on  the 
abip,  (to  whom  the  owner  had  offered  to  abandon,  and  who  were  afterwards 
called  upon  for  a  total  loss,)  Ashhurstt  J.  said,  "  As  to  the  freight  claimed  by 
the  defendant,  he  was  the  insurer  of  the  ship^  and  not  of  the  freight ;  and 
therefore  there  is  no  ground  for  making  a  reduction  of  the  freight  before  the 
ship  got  to  JYfce."  Nice  was  the  place  where  the  ship  was  stopped  by  dis- 
tress, and  ofiered  to  be  abandoned,  and  where  the  expences  were  iucurred 
which  wer«  the  subject  of  dispute.     But 

Secondly,  The  plaintiff  is  at  any  rate  entitled,  to  recover  in  this  action. 
For»  supposing  the  priolr  abandonment  by  the  defendant  to  the  underwriter  on 
the  ship  to  carry  with  it  all  the  collateral  right  to  the  freight  in  this  case, 
then  the  subsequent  abandonment  to  the  plaintiff  of  the  freight  after  the  de- 
fendant had  abandoned  it  to  another,  without  notice  of  such  prior  abandon- 
ment, was  a  fraud  upon  the  plaintiff^  and  the  money  paid  by  the  plaintiff  as 
upon  an  abandonment  of  the  freight  was  paid  in  his  own  wrong  and  without 
coosidefation,  and  if  this  had  been  disclosed  to  him  at  the  time  he  would 
have  resisted  the  abandonment.  By  abandoning  the  freight  to  the  plaintifi^ 
and  receivmg  from  him  the  value  of  it,  the  defendant  engaged  that  the  plain- 
tiff should  stand  in  his  shoes,  and  be  entitled  to  all  the  freight  which  the  ship 
shouU  earn  in  that  voyage.  Then  when  the  ship  actually  earned  the  freight, 
and  the  defendant  received  it,  it  was  money  had  and  received  to  the  use  of  the 
plaintiii^  be  the  qtiestion  what  it  may  as  between  the  defendant  and  the  un- 
derwriter on  the  ship.  The  ship  has  performed  the  condition  which  the 
underwriter  on  the  freight  stipulated  for,  and  the  freight  has  been  paid ; 
therefore,  except  for  the  abandonment  to  him,  which  he  could  not  resist 
when  the 'event  was  in  doubt,  he  was  not  bound  by  his  contract  to  have  paid 
any  thing :  :but  having  been  obliged  to  accept  the  abandonment  and  pay  the 
money  then,  he  has  a  clear  right  to  recover  il^  back  now,  either  eo  nomine  aa 
freight  since  received  for  his  use  to  whom  it  was  abandoned  upon  a  direct  un* 
dertaking  by  the  defendant  to  pay  it  when  received,  or  as  so  much  money  paid 
by  tliepkintiff  without  consideration,  and  upon  a  condition  which  has  become 
nugatoty,  and  has  failed  by  the  defendant's  own  act,  by  which  the  plaintiff 
ought  not.  to  be  prejudiced :.  for  it  is  clear  that  but  for  the  defendant's  having 
afa^doned  16  the  underwriter  on  the  ship  without  reserving  the  freight  the 
pbiotiff  Would  have  been  entitled  to  recover  in  this  action.  This  mode  of . 
considering  the  case  is  independent  of  the. question  as  between  the  (wo  sets 
of  underwriters;  and  the  same  conclusion  will  follow  whether  the  freight^ be 
due  in  this  ease  under  one  entire  and  original  contract,  or  upon  the  ground 
of  equitable  consideration  alluded  to  by  Lord  G.  J.  Eyre  in  Curling  v.  Long^ 
1  Boa.  &  Pull.  637, 

Arguments  for  the  defendant  on  the  first  ground.  The  embargo,  which 
was  of  an  hostile  nature,  put  an  end  to  the  original  contract  for  freight,  and 
the  freight  earned  after  the  abandonment  was  upon  a  new  contract  with 
the  ttttdprwriters  on  the  ship«  who  were  then  become  the  owners.    There  is  a 
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great  difference  in  the  natore  ^  the  thing  hetween  a  friendly  «dl  a  hoetiie  % 
bargo,  the  latter  of  which  is  tantamount  to  a  captore  at  the  time^  thoogfa  rei 
ration  may  follow  afterwards.  An  embargo  is  a  simple  detention  of  the  vessel 
and  crew  in  statu  quo  for  a  particular  purpose,  in  its  nature  temporary.  Bnl 
this,  however  doubtful  it  might  have  been  in  its  inceoticAi,  became  for  a  time 
a  hostile  capture  when  the  Russian  Government  made  prisoners  of  the  BrU* 
ish  seamen,  discriminating  between  them  and  the  foreign  seamen  in  our  aer* 
▼ice,  who  were  liberated.  The  ships  also  were  seized  by  the  Oovemoient, 
and  the  goods  unladen  and  put  in  ware-honses  belonging  to  the  Oovemment ; 
and  the  whole  was  considered  as  a  hostile  seizure*of  the  British  ships  and 
property.  This  was  the  view  in  which  two  of  the  Judges  considered  this 
transaction  in  the  case  of  Beale  v.  Thompson^  3  Bos*  ic  ruIL  405,  in  C.  B* 
with  whom  a  third,  who  expressed  his  doubts,  finally  concurred  in  giving 
judgment  for  the  defendant,  the  master,  against  a  claim  by  a  mariner  for 
wages  during  the  embargo.  This  decision  suspends  at  least  the  audiority  of 
Pratt  ▼.  Ctt/*,  before  Loini  Kenyan,  And  the  same  principle  most  necessarily 
apply  to  die  annulling  the  original  contract  for  freight,  which  distinguiahea 
this  case  from  that  of  Hadley  ▼.  Clarket  8  Term  Rep.  2^9,  where  the  embar- 
go laid  on  was  merely  precautionary,  and  not  by  way  of  hostility.  The  case 
of  Luke  r,  Lyde,  2  Burr.  882,  was  in  assumpsit,  and  not  on  the  charter-party, 
which  shews  that  the  freight  was  earned  on  a  new  contract  pro  rata  itinertti 
and  not  under  the  original  contract.  And  such  was  the  opinion  of  Lord  G. 
J.  Byre  in  Curling  v.  Long,  1  Bos.  6c  Pull.  637,  where  he  says,  that  where 
a  ship,  after  capture  and  recapture,  completes  her  voyage,  and  the  shipper 
has  his  goods,  '*  though  the  original  cohtract  be  done,  a  meritorioos  consider* 
ation  arises,  which  entitles  the  master  to  a  recompenee ;  not,  however,  on 
the  foot  of  the  old  contract,  but  on  a  new  contract  which  springs  out  of  it.'' 
Then,  if  the  freight  were  earned  under  a  new  contract,  snbseqaent  to  the 
abandonment  to  the  underwriter  on  the  ship,  by  which  he  waa  placed  in  the 
situation  of  owner,  the  plaintiff  cannot  be  entitled  to  recover  it,  and  the  siibse-» 

Suent  abandonment  is  inoperative,  there  being  no  salvage.     But  however 
le  question  concerning  the  continuance  of  the  original  contract  after  such 


vary ' 

legal  owner  or  assignee  of  the  ship  must  necessarilv  be  entitled  to  all  the 
future  earning  of  it  after  he  became  such,  as  be  is  liame  to  all  future  ovtgo* 
ings.  And  the  question,  for  whom  the  defendant,  who  has  lecetred  the 
money  for  the  freight,  is  trustee,  must  depend  upon  the  (^neetioo,  Who  waa 
the  legal  owner  at  the  time  of  the  service  performed  m  respect  of  whieb 
aoch  money  became  due  ?  In  considering  which  ic  is  necessary  to  revert  to 
the  original  contract  between  the^  owner  and  ^he  underwriter  on  the  ship,  and 
to  asloertain  what  interest  the  former  undertakes  to  abandon  to  the  latter  in 
abandoning  the  ship.  This  interest  cannot  be  broken  in  upon  by  aay  snlie* 
quent  contract  which  the  ovi^er  makes  with  the  underwriter  on  freight,  and 
which  may  collaterally  affect  the  ship  itself.  Such  subsequent  contract  can- 
not entitle  the  underwriter  on  fireight  to  the  earnings  of  the  ship  after  the 
owner  has  parted  with  the  property  in  her,  however  it  might  give  him  a 
remedy  in  damages  against  the  owner  for  the  breach  of  a  special  contract.  The 
underwriter  on  freight,  who  contracted  ;Mth  the  owner  subsequently  to  hia 
contract  with  the  underwritere  on  ship,  cannot  stand  in  abetter  aituation 
than  the  owner  himself;  and  it  is  clear  that  as  between  such  owner  and  the 
underwriter  on  the  ship  after  abandonment  the  latter  would  be  entitled  to  tkef 
freight.  Abandonment  is  no  other  than  the  assured's  election  to  convert  a 
dobiotts  risk  into  a  total  loss.  He  compels  the  underwriter,  under  this  disad* 
vantage,  to^  purchase  the  property  for  the  full  value  insured,  and  thereby  puts 
him  into  his  place  for  all  chances,  favourable  or  otherwise.    The  dWnse  of 
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fipeight  18  one  ground  of  the  calculation  made  by  the  assared  at  the  time  in 
considering  .  whether  or  not  he  will  abandon.  The  assured  could  not  have 
received  more  if  the  ship  had  been  totally  lost.  The  underwriter  purchases 
the  right  of  having  it  so  cbnsidered  as  between  them,  with  the  benefit  of  sal- 
vage«  Then  the  asc^ured,  who  has  receiyed  compensation  as  for  a  total  loss, 
cannot  be  in  a  better  situation  than  if  a  total  loss  had  happened :  nor  is  it 
reasonable  or  just  that  the  underwriter  on  the  ship,  who,  in  addition  to  pay- 
ing the  full  yalue  of  it  as  for  a  total  loss,  incurs  the  expence  and  risk  of  all 
fatare  contingencies  and  dangers,  should  not  be  entitled  as  well  to  the  earn- 
ings of  the  ship.  While  any  profit  can  be  derived  to  the  assured  from  the 
fnlore  use  of  the  ship  it  cannot  be  deemed  a  total  loss ;  and  yet  he  can  only 
eiercise  the  right  of  abandonment  upon  the  presumption  in  law  that  the  exis- 
ting circumstances  are  equiralent  to  a  total  loss.  Some  Toyages,  such  as 
those  to  the  East  Indies^  may  last  two  or  three  years :  the  ship  may  be  stran- 
ded at  the  commencement  of  her  outward-bound  voyage,  and  be  in  such  peril 
as  to  warmnt  an  abandonment :  if  then  the  owner,  electing  to  abandon,  re^ 
ceire  payment  from  the  underwriter  oo  the  ship  as  for  a  total  loss,  it  cannot 
be  contended  that,  by  having  also  insured  his  freight,  he  would  be  entitled  to 
the  use  and  profit  of  the  ship  for  three  years  longer.  After  an  abandonment 
the  underwriters  on  ships  are  not  bound  to  pursue  the  voyage  contracted  for 
at  their  own  risk  and  expence  without  any  compensation  ;  for  a  contract  of 
this  nature  is  not  like  a  mortgage,  which  binds  the  land,  but  is  peraonal,  and 
only  binds  the  owner  who  made  it.  But  supposing  the  previous  contracts  of 
the  assured  with  die  shippers  of  goods  would  in  equity  bind  the  underwriters 
after  an  abandonment  to  pursue  the  voyage,  if  practicable,  the  pome  equity 
would  transfer  to  the  latter  the  benefit  as  well  as  the  burden  of  those  con- 
tracts. At  any  rate,  however,  if  the  abandonment  to  the  underwriter  on  the 
ship  would  not  entitle  him  to  receive  the  freight  as  against  the  underwriter 
on  freight,  to  whom  it  was  specificallv  abandoned,  yet  the  latter,  standinsf  in 
the  place  of  the  owner,  would  on\y  be  entitled  to  the  bolance  of  the  freight 
aAer  deductinff  those  charges  which  the  owner  himself  would  have  had  to 
defray  out  of  tne  freight,  such  as  the  expences  of  provisions,  seamen's  wages, 
&c.  which  have  no  relation  to  the  body  of  the  ship,  and  consequently  no  part 
of  that  which  the  underwriter  on  the  ship  undertook  to  insure,  according  to 
BoberUm  y.  JBwer,  1  Term  Rep.  127. 

In  reply  it  was  insisted,  that  the  temporary  detention  of  the  ship  by  the 
Russian  Government  was  an  embargo  properly  so  called,  as  stated  in  the 
case,  and  not  a  capture^  which  latter  was  always  understood  where  the  ship 
was  either  taken  as  prize  ^«rs  bellit  or  by  way  of  confiscation  for  laws  broken. 
In  those  cases,  the  property  was  absolutely  devested  out  of  the  former  own- 
ers, and  vested  in  the  capturing  or  confiscating  State,  and  not  capable  of 
vesting  a^ain  in  the  original  owner  except  by  recapture,  subject  to  salvage. 
That,  taking  the  whole  of  this  proceeding  together,  the  character  of  it  was  no 
,  more  than  an  embargo^  a  detention  for  a  time  concluded  by  a  voluntary  re- 
lease. That  the  manner  of  it  was  indeed  attended  with  circumstances  more 
than  usually  aggravating,  and,  to  the  individual  mariners,  injurious;  but  at 
no  period  of  it  did  the  Russian  Government,  by  any  judgment  of  a  court  ot 
other  authentic  act,  assume  to  themselves  the  right  of  property,  either  as 
prize  or  by.  way  of  confiscation.  That  embargoes  were  laid  on  from  diflferent 
motives,  either  friendly,  politic,  or  precautionary  with  a  view  to  future  hostil- 
ity in  certain  events.  These  latter  may  end  in  condemnation  or  confisca- 
tion; but,  till  condemned  or  confiscated,  the  right  of  property  still  remains  in 
the  original  owners.  But  if  released  at  last  by  the  seizing  State,  the  event 
testifies  the  nature  and  character  of  the  detention,  and  denominates  it  an  em' 
bargo. 

At  the  concliision  of  the  defendant's  counsel  on  the  second  argument. 
Lord  E'llenborougHi  C.  J.  said,  If  the  rights  of  the  respective  sets  of  on* 
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derwriters  on  the  riiip  and  on  the  freight  clashed  in  this  case,  and  it  ha4l 
been  a  qaestion  of  priority  between  the  two,  who  were  litigating  for  paymeot 
out  of  the  same  fund,  I  should  have  gone  with  the  defendant's  counsel  in.  a 
great  part  of  their  argument ;  but  here  the  litigation  is  by  one  of  the  sets  of 
underwritera  with  the  assured,  who  has  made  a  specific  contract  with  each  of 
them  by  which  he  must  be  bound.  And  therefore  in  my  present  view  of  the 
subject,  the  right  of  property  in  the  subject-matter  may  be  in  the  underwriters 
on  the  ship,  and  yet  the  defendant  may  be  liable  to  the  underwriter  on  the 
freight  in  this  action. (1)  The  plaintifl*  contracted  with  the  defendant  to  in- 
sure his  freight :  an  event  happened  which  entitled  him  to  abandon  it  to  the 
plaintiflf:  the  pkintiff  accepted  the  abandonment,  and  has  paid  the  defendant 
as  for  a  total  loss  of  the  freight.  The  defendant  has  since  received  the 
freight;  and  yet  he  refuses  to  pay  it  over  to  the  plaintiff  in  parsuance  of  his 
undertaking.     To  be  sure  he  is  liable. 

It  was  then  suggested  by  the  defendant's  coonseU  4hat  at  least  he  was  en* 
titled  to  deduct  the  expences  of  the  voyage,  such  as  wages,  provisions,  &c 
which  were  in  the  natute  of  salvage  on  the  freight. 

Lord  Elleitbobouoh,  C.  J.  The  defendant  has  received  the  entire  freight,- 
and  therefore  he  must  pay  it  over.  The  underwriters  on  the  ship,  from  the 
time  of  the  abandonment  to  them,  stand  in  the  same  situation  as  tiie  owner ; 
and  as  the  owner  was  liable  to  all  these  expences  before,  so,  after  the  ahan* 
donment,  they  must  be  borne  by  the  underwriters  on  the  ship.     Expences  of 

(1)  It  hM  b(9en*a  subject  oTmach  diacutsion,  both  in  England  and  in  this  ooontiy,  wheth- 
er in  cases  where  the  ship  and.  freight  have  been  separatenr  insured,  and  abaadoned  to  the 
respective  underwriters,  the  freight  earned  subsequent  to  the  time  of  the  loss  shall  go  to  the 
linderwriter  on  the  ship,  or  on  the  freight.  A  few  days  af\er  the  decision  in  the  te:S,  a  case 
between 4>ther  parties  presenting  similar  facts  came  before  the  Court  of  ComriiOB  Pleas,  and 
was  dispoaed  of  in  the  same,  way ;  the  Court  deciding  only,  that  the  insured  having  reeeiv- 
ed  the  freight^  were  liable,  by  virtue  of  their  express  agreement,  to  pay  it  over  to  the  under- 
writers on  freight.  A  decision  of  the  ouestion  arisinjpr  between  the  two  siets  of  underwriters 
was  studiously  avoided.  Leatham  fy  at.  v.  Terry,  3  Bos.  &  Pull.  479.  484.  In  JlfCartkf^ 
at  V.  Jibdy  5  East,  384.  397,  the  question  was  agitated,  but  in  that  caae  also  it  becaame  on* 
necessary  to  decide  it  In  Sharp  v.  GUdaUme,  7  East,  24.  38,  the  same  geoeial  question 
was  glanced  at ,  and  though  Lord  ElUnborovgh  would  not  be  understood  as  giving  angr 
opinion  upon  it,  yet  he  suggested  that  in  case  of  a  chartered  ship,  the  underwriters  on  the 
snip,  after  abandonment,  would  be  entitled  to  the  freight  subsequently  earned.  Ker  v.  0<^ 
borne,  9  East,  378.  381,  was  a  case  of  insurance  of  ship  and  freiffbt  by  distinct  sets  of  under- 
writers, of  abandonment  to  each,  and  of  fceight  subsequently  earned*  But  Lord  Ettem* 
borough  in  giving  judgment  said,  "The  question  of  right  to  the  freight,  Upon  the  abandon- 
ment, between  the  underwriters  on  ship  and  those  on  freight,  cannot  be  decided  in  this  ao^ 
tien.^  It  is"  his  Lordship  added,  *^  a  question  of  great  importance,  and  vety  piy>per  for  div 
cossion  when  it  oomes  before  us  unfettered  by  any  prelimmary  objection."  1  have  not  niel 
with  any  later  case  in  the  English  courts,  which  afforded  the  opportunity  alluded  to.  It 
may  not,  however,  be  improper  to  notice  two  recent  cases,  one  in  the  King's  Bench,  the 
other  in  the  Common  Pleas,  upon  the  effect  which  an  assignment  of  the  snip  before  the 
comnletion  of  the  voyage  shall  have  in  relation  to  the  freight.  In  the  former  it  was  deeid- 
ed,  that  a  covenant  in  a  charter-part^  of  affreightment  to  pay  freight  to  th^.  owner,  was  aOt 
transferred  to  the  vendee  by  a  bill  ofsale  of  the  ship,  made  during  the  voyage,  so  that  the 
'  vendee  could  sustain  an  action  at  law  in  his  own  name  for  the  freight.  SpUdt  A  at,  v. 
Bowles  ^  at.  10  East,  '^9.  fn  the  latter  it  was  held,  that  an  assignment  of  the  ship  before 
the  voyage^  vested  in  the  assignee  a  right  to  receive  the  freight  subeeqaently  aoomiiig  as 
incident  to  the  ahip.    Morrison  v.  Parsons,  2  Taun.  407. 

In  this  country  the  law  on  this  point,  as  on  many  other  points  under  the  title  of  Insur- 
ahee,  is  better  settled  than  in  England.  By  a  course  of  decisions  in  the  commercial  state  of 
JfeW'York,  it  has  there  become  an  established  principle,  that  in  cases  of  separate  insnrance 
upon  ship  and  freight,  and  abandonment  of  each  to  the  respective  insurers,  the  freight 
earned  prior  to  the  Toss  goes4o  the  insurer  on  freight,  and  that  earned  subsequently  to  the 
insurer  on  the  ship.  7%e  United  Insurance  Company  of  J^ew-York  v.  Lenox,  t  Johns.  Ca. 
377.  S.  C.  in  error,  2  Johns.  Ca.  443.  1  Catinea  Rep.  578.  3  Caines  Rep.  20, 251.  3  Johns. 
Rep.  54, 55.  7  Johns.  Rep.  432.  9  Johns.  Rep.  HX).  3  Binn.  453. 

It  oogbt,  boweveTi  to  be  itept  in  mind,  thai  ship  nndjreight  are  distmei  subjects  of  insur- 
ance, aMudonment,  and  claim  for  loss,  as  between  the  insured  and  insurer.  Davy  v.  UaX^ 
leti,  3  Caines  Rep.  16  Livingston  vmThc  Columbian  Insurance  Company,  3  Johns.  Rep.  49. 
This  observation  is  applicable  also  to  cargo  and  profits.    Mumford  v.  Mallett^  1  Johns.  Rep. 
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this  sort  are  not,  properly  speaking,  salvage  on  the  freight,  but  they  are 
eharges  paid  by  the  owner  of  die  ship  for  the  benefit  of  uiose  to  whom  he 
abandoned  it    And  therefore  he  will  be  entitled  lo  retain  a  proportidnabla 
part  on  his  settlement  with  them(2). 
Per  Curiam,  Postea  to  the  plaintifit3.) 


Call|  Bart.,  v.  Dunning. 

4  Eait,  53.    Jane  14,  1803. 

[S.  C.  at  Nui  Prim,  6  Esp.  16.] 

The  UMwer  of  the  ebligor  of  a  bond  to  a  bill  filed  for  a  dieooTeiy,  in  which  he  admitted  the 
bond  to  have  been  eiecuted  by  him,  ia  only  aecondary  evidence,  and  cannot  be  leoeived 
aa  erideBoe  per  ae  of  the  ezeention,  withoot  ihewing  that  due  diligence  had  been  need  to 
daaoover  who  tin  aubeoribing  witneaa  waa,  who  waa  alleged  to  be  unknown. 

IN  debt  on  bond,  at  the  trial  before  Lord  ElUnboraugk,  C.  J.,  at  the  Sit- 
tings after  last  term,  the  only  proof  offered  of  the  execation  pf  the  bond  was 
the  answer  of  the  defendant  in  Chancery  to  a  bill  filed  for  a  discovery, 
Whether  this  were  his  bond?  in  which  answer  jt  was  admitted  to  be  so. 
But  the  bond,  when  prodaced,  having  the  name  '*  Riekard  Wilpm**  sobecribed 
thereto  as  the  witness  atteMing  the  execation,  and  no  evidence  being  given  of 
his  hand-writing,  or  that  any  iaouiry  had  been  made  who  the  person  was,  or 
where  he  was  to  be  found,  or  ttiat  any  application  had  been  made  to  any 
peiaoa  of  that  name  to  knpw  whether  be  were  the  subscribing  witness; 
(thongh  it  y^BB  suggested  on  the  part  of  the  plaintiff  that  qo  knowledge  of  the 
witness  could  be  obtained  by  him;)  the  Lonl  Chief  Justice  thought  that  no 
su^cient  foundation  had  been  laid  to  let  in  the  secondary  evidence  offered, 
and  therefore  nonsuited  the  phiintiff. 

Gihbs  moved  to  set  aside  the  nonsuit,  on  the  ground  that  this  wss  distin- 

Sished  i)rom  all  the  prior  cases  where  evidence  of  the  defendant's  admission 
it  it  .was  his  bond,  without  calling  the  subscribing  witness,  or  proving  his 
hand-writing  if  dead,  had  been  rejected :  For  in  those  cases  the  parties  might 
have  (n^e  such  admission  by  surprize.  And  the  Courts  have  always  consid- 
ered the  evidence  of  the  subscribing  witness  material,  if  it  can  be  obtained,  in 
order  that  a  defendant  may  have  the  advantage  of  a  disclosure  being  made  of 
all  the  circumstances  attending  the  execution  of  the  instrument  at  the  time. 
But  here  the  defendant  himseu  had  the  opportunity  of  stating^  together  with 
the  acknowledgment  of  his  hand-writing,  every  accompanying  circumstance 
of  the  transactipa  which  he  thou^t  material  for  him ;  and  therefore  he  can- 
not be  hurt  by  letting  in  his  own  account  of  the  fact :  more  especially  when 
his  attention  was  particulatly  called  to  the  object  by  the  bill  filed  for  a  dis- 
covery, the  professed  object  of  which  he  must  know  was  to  make  use  of  the 
answer  agamst  him :  and  all  this  delivered  under  the  sanction  of  an  oath. 

Lord  Ellbnbosough,  G.  J.  This  case  falls  within  the  common  rule. 
The, answer  of  the  defendant  in  Chancery,  admitting  the  execution  of  his 
bond,  to  which  there  was  a  subscribing  witness,  cannot  be  more  than  second- 
ary evidence :  and  t  did  not  reject  it  as  not  being  admissible  in  any  event, 

(2)  Vide-  Sharp  v.  Ghdstmu^  7  £aat,  25.  Inmranu  Camptmy  qfJ^artk  Ammea  v.  Jones  ^ 
ai.,  a  Binn.  547. 

(3j  ['Since  the  preceding  note  (I),  the  point  haa  been  decided  in  England  in  lavor  of  the 
nnderwritera  on  the  ahip,  br  the  Conrt  of  King'a  Bench  in  Case  v.lkmidmmyS  M.  A  8. 
79 ;  and  bjjT  the  Exchequer  Chamber  in  the  eame  caae.    8  Price,  542.    2  B.  &  B.  37a 

In  addition  to  the  Americao  caaea  cited  bf  Mr.  Oaj,  may  be  named  PeUrt  v.  PJuadz 
Ins.  Co^  3  8.  d&  R.  2B.    Simmds  v.  Vnimi,  Ins.  Co.,  i  W.  C.  C.  R.  443.    Center  v.  Amer, 
Ins.  Co.,  7  Cow.  564.    Ktnnedy  r.  BnU.  Ins,  Co.,  3  Har.  A  Johna.  367.    Coolidg»  v.  GUm- 
usUrMorins  InS.  Co.,  15  Maaa.  341.    Armrowi  v.  CMm  Ins.  Co.,  3  Bin.  437^ W.] 
Vol.  IL  41 
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but  because  the  plaintiff  bad  not  laid  a  foundation  for  letting  it  in  bv  shewing 
that  be  had  made  inquiry  after  the  -subecribing  witness  Richard  9riUfm^  and 
had  not  been  able  with  due  diligence  to  procure  any  accoont  of  bim.  No 
one  person  of  that  name  (of  whoqn  several  were  sugge^sted  in  court  within 
reach  of  inquity )  had  been  applied  to  for  .the  purpose  of  knowing  whether  he 
were  the  subscribing  witness. 

Lb  Blanc,  J.  The  argument  of  the  plaintiff's  counsel  goes  upon  the  sup- 
position that  the  obligor  himself  must  know  every  circumstance  attending  the 
execution  of  the  bond  :  but  that  does  not  foUow.  A  fact  may  be  known  to 
the  subscribing  witness  not  within  the  knowledge*  or  recollection  of  the  obligor, 
and  he  is  entided  to  avail  himself  of  all  the  knowledge  of  the  subscribing  wit- 
ness relative  to  the  transaction(l)  (2). . 

Per  Curiamy  Rule  refused. 

(1)  Vide  Akboi  y,  Plumbt^  Doug.  216.  Johuon  v.  Mason^  t  £ep.  89.  Mmuunq.  t  ▼. 
Postan,  4  fitp.  289.  CmUiffe  v.  Sefton^^^Etmi^  163. 187,8.  PAtpp*  v.  FM'lccr,  1  Cunpb. 
412.  The  rule  which  requires  the  subscribing  witness  to  a  deed,  or  other  written  instm- 
nient,  to  be  produced,  or  his  afaeenoe  aeoodnted  for,  in  order  to  prove  the  execution,  hu 
Tory  ftw  eiceptions.    The  foUowing  are  all  that  occur  to  me. 

1.  Where  the  deed  has  been  acknowledged  and  enrolled  of  record.  Year  Book.  HiL  d 
Hen.  VI.  pi.  8.  :       ' 

2.  Where  it  has  been  acknowledged  before  a  master  in  chancery  in  the  conntry.  SbMr> 
Ut  d.  JfeufpoH  V.  WiUUms,  1  Salk.  S80. 

3.  Where  the  party  has  acknowledged  the  execution  by  an  indonenent  onder  him  hand 
and  seal     DUJIm  v.  CrawUy,  12  Mod.  500. 

4.  Where  the  instrument  comes  out  of  the  hands  of  this  opposite  petty  after  notiee  to  pro- 
duce it.  The  Km  v.  The  FnhaManis  uf  MiddUx^if,  2  Terra  Rep.  41)  Tkomptmt  v.  Jmus 
and  P4usd  v.  Go&U^  oitpd>y  counsel,  ibid.  BowUs^  aL  ▼.  Langwortk^^  5  Term  Rep.  366. 

5.  Where  the  party,  pending  a  suit  on  the  instrumeni'i  agrees  to  admit  the  execution* 
Layiiur  y.  Raine,  2  Bos.  &  Poll.  85. 

6.  In  one  6ase  it  was  held  by  the  Supreme  Court  of  JVeio- KttA,  that  Promiswry  notes 
were  not  within  the  rule,  and  that  the  confession  of  the  party  was  sufficient,  without  pro- 
ducing the  subscribing  witness.  Hall  v.  Phelps^  2  Johns.  Rep.  451.  But  the  same  Coort 
fully  recognized  the  rule  as  applicable  to  sealed  instruments  in  a  case  that  came  before  them 
soon  afterward^.    Fox  ^  al.  ▼.  Reil  fyal.3  Johtis.  Rep.  477. 

Where,  the  general  rule  was  not  controverted  it  has  still  been  a  question  to  many  cases. 
What  shall  be  sufficient  to  account  fur  the  absence  of  the  subscribing  Witness  so  as  to  let  in 
secondary  evidence.  It  has  been  decided  that  his  absence  is  sufficiently  accounted  for  un- 
der the  following  circumstances. 

1.  Where  he  is  dead,  or  presumed  to  be  so.  Anen,  12  Mod.  G07.  Adam  v.  Kerr^  1  Bos.  St, 
Pull.  360.  Webb  v.  St,  LatoreHce,  3  Bro.  Pari.  Ca.  640.  (Toml.  edit.)  Banks  y.  F^sumrMim^ 
1  Dick.  167.  Bams  v.  Trompowsky,  7  Term  Hep.  265.  Jlfott  ?.  Diugkty^  I  Jokns.  Ca«  £30. 
Hopkins  y.  De  Grafenreid^  2  Bay  187. 

2.  Where  he  becomes  partj^  to  the  suit  in  consequence  of  being  made  the  executor  or  nd- 
ministrator  of  one  of  the  i^rltes  to  the  instrument.  Case  cited  by  Hooper,  Seijt.  in  Cfass  v. 
Tracy,  1  P.  Wms.  289.    Godfrejy  y.  Morris^  1  Stra.  34.  ^  Cwdijfe  y^  Stftmny  2  East,  183. 

3.  Where  he  was  interested  in  the  instrument  at  tbb  time  m'its  exceutieOy  and  conttnnen 
«o  at  the  time  of  the  trial.    Swite  y.  Be^  5  Term  Rep.  371. 

.  4.  Where  he  has  become  blind.     Wood  v.  Drury,  1  Ld.  Raym.  734. 

5.  Where  he  has  been  convicted  of  an  infamous  crime.    Jones  v.  Masoky  2  &tn.  833. 

6.  Where  he  resides  beyond  sea.  Bams  v.  Trommnosky^y  Term  Rep.  266.  Wallis  v.  Drf- 
anceys  cited  ifotd.  in  notis,     Anon.  12  Mod.  607.    Webb  y.  St.  Lawrence^  3  Bro.  Pari.  C«.  640« 

7.  Where  he  is  out  of  the  jurisdiction  of  th^  Court  so  as*  not  to  be  amenable  to  its  process. 
PrinOR  y.  Blackburn,  2,£a8t,  250.  Holmes  v.  Pontin^  Peekjss*  Ca.  99..  Banks  v.  Farputrstm^ 

(2)  Jin  addition  to  the  points  ruled  in  the  cases  cited  by  Mr.  Day,  and  eontained  in  the 
foregoing  summary,  may  be  mentioned —  ' 

1.  A  deed  duly  acknowledged,  and  the  acknowledgment  thereof  duly  certified,  so  as  to 
entitle  the  instrument  to  be  pot  upon  record  under  the  recording  acts,  may  be  read  in  evi- 
dence  without  further  proof  of  its  execution.  In  Pennsylvania,  Duncan  v.  Duncan,  1 
W.  322.  Bennet  v.  Paine,  7  W.  334.  Contra,  in  MassachusetU,  Dudley  v.  Sumner,  per 
Sewatt,  J.  5  Mass.  463.     Cadin  y.  Ware,  9  Moss.  218. 

2. '  Where  tliere  has  been  possession  under  a  deed  for  more  than  ^thirty  years,  it  may  be 
read  without  proof  of  its  execution.     Zeigler  y.  Houtz,  1  W.  &  S.  5S0. 

3.  If  the  subscribing  witness,  wh^n  called,  fail  to  establish  the  execution  of  the  deed, 
the  phTty  may  prove  the  execution  ty  other  evidence.    Whitaker  v.  SaHsbury,  15  Pick. 
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Barclay,  qui  tam,  v.  Walmsley. 

4Ktit,Q6.    JoiMl4,ld03. 
[S.  C.  at  Nisi  Prius,  5  Esp.  Rep.  11.] 

The  acceptor  of  a  bill^  dated  4th  of  JuZy,  and  doe  7th  of  SqtUmber^  taking  a  premium  of 
6d.  in  the  |K>nnd  from  the  indoraee  and  holder  for  payment  of  the  bill  on  the  20th  of  Auf 
guMt  befofe  it  Wat  doe,  ia  not  guilty  of  uaury  ;  there  being  no  loan  or  forbearance. 

THIS  was  an  action  for  usury  upon  a  bill  of  exchange,  dated  4th  Jvly  1801, 
fcr  9W.  drawn  by  7.  and  G.  Mawkes  on  the  defendant,  and  accepted  by  him, 
payable  to  their  own  order  thirty  days  after  date,  by  them  indorsed  to  one  J. 
Smjm,  and  by  him  again  to  one  M.  Cutler.  The  facts  were,  that  the  biU  so 
drawn  and  coming  by  indorsement  to  Cutler,  which  became  due  on  the  7th 
of  September  was  by  him  presented  for  acceptance  to  the  defendant  on  the  20th 
of  August  preceding,  when  it  was  agreed  between  them  that  the  defendant 
should  pay  the  bill  then,  upon  an  allowance  of  6d.  in  the  pound,  which  he 
said  was  his  usual  charge  upon  such  occasions :  and  accordingly  the  defend- 
ant paid  291.  &s.  to  Cutlery  who  thereupon  gave  him  up  the  bill.    * 

The  corrupt  agreement  was  laid  in  the  first  count  to  be  made  with  Cutler 
on  the  20th  oi  August  1801,  that  the  defendant  should  ^(f  to  Cutler  29/.  6s. 
part  of  the  30^.  mentioned  in  the  said  bilh  and  should  forbear  till  the  bill  be- 
came due,  viz.  until  the  7th  of  September^  and  for  such  forbearance  should  re- 
tain, recei^ey  take,  and  reserve  to  his  owa  use  the  residue,  viz.  \6s.  as  a  premi- 
um ;  and  that  for  securing  to  the  defendant,  and  enabling  him  to  receive  and 
take  to  kis  own  use  as  well  20/.  5t.  so  to  be  lent  as  the  said  16s.  for  the  for- 
bearance, dse.  making  together  30/.,  Cutler  should  deliver  up  to  the  defend- 
ant the  said  bill,  which  he  as  acceptor  v^as  liable  to  pay  to  Cutler  as  indorsee 
and  holder,  when  the  same  should  become  doe,  and  thereby  enable  the  defend- 
ant to  retain  to  his  own  use  the  said  30/.,  the  amount  of  Uie  bill,  instead  of 
paying  it  over  to  Cutler  when  it  became  due  :  averring  such  corrupt  contract 
to  nave  been  carried  into  effect,  and  the  usury  to  have  been  complete  on  the 
7th  of  September.  In  the  second  count  the  usury  was  alledged  to  be  upon  an 
agreement  made  the  20th  of  August  by  the  defendant  to  discount  the  said  bill 
for  30/.  by  lending  and  advancing  29/.  6s,,  part  of  the  said  30/.  mentioned  in 
the  bill,  and ybrfteorm^,  dsc.  until  the  said  bill  became  due,  namely,  till  the  7th 
of  September,  and  that  for  such  forbearance  the  defendant  should  have  and 

1  Dick.  167.  Copper  v.  Maraden^  I  Esp.  2.  Ward  v.  Wells,  1  Tann.  4^.  Sbiby  v.  Chan^ 
Im,  4  Johna.  Rep.  461.    HopkiuM  y.  D0  Gmffmrdd,  3  Bay,  187. 

8.  Where  dili^nt  inquiry  has  been  made  after  him,  and  he  cannot  be  found.  Coghlan 
V.  mOmmson,  Doog.  93.  .Otum.  12  Mod.  607.  CunUffe  y.  SefUm,  2  East,  183.  Crwby  v. 
Paray,  1  IVao.  364.    Ferkar  v..  Batkms,  2  Taan.  223.    Jomes  v.  BniUdey,  1  Hay w;  20. 

Tm  next  question  ia,  What  theaecondary  eyidenoe  muat  be?  Nearly  all  the  caaei  con- 
ear  ia  reqainng  proof  of  the  hand«writing  of  the  witness ;  but  in  Engmnd  there  appears  to 
have  been  some  contrariety  of  opinion,  or  at  leaat  aome  difference  of  praetioe,  as  to  the  de- 
eesmty  of  proving  the  hand- writiDg  of  the  oHligar,  WaOia  v.  Velameey,  7  Term  Rep.  266.  b. 
(a).  CtMm  V.  WiUiaamttm,  Dong.  92.  Bonus  y.  TrompawMky,  7  Term  Rep.  265.  ^tUm  ^ 
wx.  V.  iTarr,  1  Bos.  A  Pull.  360.  Prince  v.  Blackburn,  2  East,  250.  But  in  the  sUte  of 
ffem'York  it  has  been  solemnly  adjudged  that  it  is  necessary  to  proye  the  hand- writing  of 
tlie  witness  only.  MoU  y.  Dtrnght^,!  Johns.  Ca.  230.  Slubyv.  ChanaUn,4  Johna.  ftl. 
See  also  Hopkuu  v.  De  Gn^ennidy  2  Bay,  187,  decided  in  the  state  of  Bouth-Carolina. 

Though  It  ia  settled  that  the  admiaaion  of  the  party  that  he  executed  the  instrument  ia 
not  snffieient  eyidence  of  execution  without  producinj^  the  subscribing  witness  or  proving 
his  band-writing;  yet  it  has  been  lately  ruled  at  Jiisi  Prius,  that  if  the  party  admit  the 
hand-writing  or  the  aabaeribing  witness,  that  alone  is  sufficient.  MUward  v.  Temple,  1 
Campb.  3757  Whatever  abaurditjr  there  may  appear  to  be  in  this  decision,  it  is  in  perfect 
analogy  to  that  ohua  of  caaea  which  regarda  the  hand-writing  of  the  sobsoribing  witneaa 
aa  higher  evidence  than  that  of  the  obligor.  < 

For  the  history  of  the  general  rule,  aee  the  learned  opinion  of  the  Supreme  Court  of  JVVio* 
Yark^  delivered  by  ChiefJuatice  Kent  in  Foz  v.  AfO,  3  Johns.  Rep.  479, 480. 
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letiin  to  his  own  use  Ifiif.  preminin,  the  residue  of  the  said  301.,  ftc.,  lajriog  tlie 
luiury  to  hare  been  complete  on  the  20th  of  Angusi,  There  were  other  coants 
to  the  same  effect. 

It  was  objected  at  the  trial  before  Lord  EUenbanmgh^  C.  J.  at  the  sittings 
after  last  term  at  WeMimkuter^  that  this  was  no  loan  or  fothearance^  as  be- 
tween these  parties,  which  it  was  laid  to  be  in  every  count  of  the  declaration, 
and  which  was  necessary  to  constitute  usury.  That  there  could  be  no  bor- 
rowing nnless  there .  were  an  obligation  to  repay,  which  was  not  the  case 
here ;  but  that  the  transaction  was  nothing  more  than  an  anticipation  of  pay- 
ment, for  which  accommodation  it  might  l^  even  admitted  that  the  defendant 
had  taken  more  than  an  adequate  consideration,  but  diat  would  not  constitute 
usury.  His  Lordship  thought  the  objection  well  founded,  and  nonsuited  the 
plaintiff. 

Crarrow  moved  to  set  aside  the  nonsuit,  and,  after  stating  the  before-mentibU'* 
ed  circupistances,  said,  that  if  this  were  not  to  be  considered  as  usury,  on  the 
ground  that  it  was  only  an  anticipation  of  payment,  for  which  a  party  was  at 
Kberty  to  take  what  rate  of  interest  he  pleased,  it  would  be  rery  easy  to  evade 
the  statute  of  usury  by  framing  the  securities  in  this  form.  .  out 

Lord  EiXKNBClBoueH,  C.  J.  said,  that  to  constitute  usury  there  must  either 
be  a  direct  loan  and  a  taking  of  more  than  legal  interest  for  the  forbearance 
of  repayment,  or  there  must  be  some  device  contrived  for  the  purpose  of  con- 
cealing or  evading  the  appearance  of  a  loan  and  fori>earance,  when  m  tru&  h 
was  such.  But  here  was  no  loan, or  forbearance',  only  a  mere  anticipadoh.of 
the  pa3rment  of  a  debt  by  the  party  before  the  time  when  by  kw  he  could  be 
called  upon  for  it  That  the  defendant  had  been  guilty  of  very  improper  prac* 
tice,  but  not  of  usury.(l)  (2) 

Per  Cwriamt  Rule  refused* 


Clarke  and  Others  v.  Cock. 

4  East,  57.    June  17, 1803. 


Jt^  in  ooBsidenitioD  of  having  eommMHoned  B.  to  receiTe  eertain  Mrkan  bills  payable  to  bim, 
drew  a  bill  upon  B,  for  tbe  amount,  payable  to  iiia  own  order :  B.  acknowledged  by  letter 
the  receipt  of  the  list  of  tbe  4/Hcan  bills,  and  that  3.  had  drawn  for  the  amoont,  and  ■•- 
■ared  him  that  it  would  meet -with  due  honour  from  him/  This  is" an  aeoeplanee  of  tbe 
bill  by  B'  i  and  the  purport  of  inch  letter  baying  beeli  oommonieated  hj  A.  t»  third  per* 
KNM,  who,  on  the  credit  of  it,adTanoed  money  on  the  bill  to  •tf.,  who  indoraed  it  to  them; 
held  that  B,  was  liable  as  acceptor  in  an  action  by  such  indorsees,  although  after  the  in- 
dorsement, in  consequence  of  the  Jffntmi  bills  having  been  attached  in  £'s  bands,  who 
was  ignorant  of  his  lettet  having  been  shewn,  A.  wrote  to  B.  adVisbig  bim  ne«  1o  aoe^pC 
tbe  but  when  tendered  to  hm,  which,  as  between  A,  and  J?~  wofttld  have  been  t  dischaife 
of  J^.*s  acceptance^  if  the  bill  had  stiu  remained  in  wfi.'s  haoos. 

THE  declaration  stated,  that  one  Richard  Woodward,  on  the  12th  of  17o- 
veffiber  1800,^  drew  two  bills  of  exchange  oh  the  defendant,  payable  to' his 
own  order,  the  one  for  10462.  7s.  Id.,  at  70 days  afterdate ;  the  other  for  802. 
at  six  weeks  after  date :  that  the  defendant  accepted  dieee  bills ;  and  after- 
wards, and  before  they  became  due,  they  were  indorsed  by  jR.  Woodward  to 
the  plaintifis.  There  were  also  counts  for  moneys  had  and  received,  and  upon 
an  account  stated.  Plea,  Non  assumpsit.  At  the  trial  !of  this  cause  before 
Lord  EUenhorough,  C.  J.  at  Guildhall,  a  verdict  was  found  for  the  plaintifis 
for  12262.  Is.  lid.,  subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  plaintifis  are  Innkers  in  LiverpooL  The  defendant  is  one  of  the 
members  composing  the  4^*ica»  committee,  and  resides  in  loTtdon.     R. 

(1)  As  to  what  shall  constitute  a  loan  within  the  atatnfes  against  tisiuy,  see  Ord  .on  Usa* 

(2)  {See  Comyn  on  Usury,  156  to  161.^W0 
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Woodward  kaving  seTeml  bilh  of  exchange  in  the  hands  of  the  African 
oommklee  to  the  amount  of  1126/.  7s.  Id.  pievious  to  the  12th  of  November 
ISOO,  had  given  an  order  to  the  defendant  to  receive  them  from  the  committee 
on  hie  account,  and  the  defendant  had  agreed  to  accept  bills  to .  the  same 
amount,  to  be  drawn  by  Woodward.  On  the  12th  of  November ,  Woodward 
being  then  at  Liverpool^  drew  the  bills  of  exchange  mentioned  in  the  declara- 
tion, of  which  he  advised  the  defendant  by  the  following  letter  of  the  same  date* 
"  Dear  Sir,  12th  Nov.  1800. 

**  I  called  upon  you  the  day  I  left  town  with  an  order  on  the  JSfrican  com- 
^  mittee  for  the  bills  of  exchange  in  their  hands  belonging  to  me,  but  not 
**  having  the  pleasure  of  finding  you  at  home,  and  having  left  the  list  of  tho 
^  billS)  atid  my  time  being  short,  I  sent  it,  with  the  list  inclosed,  by  the  post 
**  from  King  streei,  Covent  Garden^  which  vou  received  safe. .  I  have  now 
*^  to  inform  you,  that  I  have  this  day  valued  on  you  for  the  amount  to  my 
**  order,  viz.  at  70  davs  per  1046Z.  7s.  li.,  ^nd.at  &  weeks  per  802.^  which! 
*^  hope  will  be  agreeable  to  you  as  to  the  dates ;  and  as  they  will  fall  due  some 
**  few  days  after  thosei  you  will  get  from  the  committee,  you  will,  I  trusty 
^  bare  time  to  be  in  cash  without  any  advance."  (Signed)  '*  Bd.  Wood' 
**  tffsnf."  On  the  15th  of  November^  t^e  deiendant  returned  the  following 
answer  to  R.  Woodward :  "  London,  Nov.  15th,  1800.  Dear  Sir,  I  was  very 
*'  sorry  I  happened  to  be  from  home  when  you  did  me  the  iavour  of  calling 
^  with  the  list  of  bills  in  the  liands  of  the  African  committee.  By  that  list  I 
**  find  that  they  amount  to  the  sum  you  have  drawn  for  as  stated  in  your  fa* 
^  vour  of  the  12th  instantt  which  you  oiay  be  assured  will  meet  due  honour 
^  froQi,  dear  Sir,  yours,  &c.  S.  Cock.''*  Woodward  had  kept  his  bank  ac« 
count  with  the  pkintifis,  upon  the  balance  of  which  he  was,  at  this  j^od, 
indebted  to  them  in  1626/.  and  they  had  therefore  refused  to  advance  faim  any 
more  mone^  on  his  general  account,  and  had  returned  several  of  his  cheeks 
fer  sums  of  1&  €md  20/.  On  the  17th  of  November^  after  the  receipt  qf  the 
above  answer.  Woodward  indorsed  the  bills  of  exchange  in  the  declamtion- 
mentioned, and  deUvered  them  so  indorsed  to  the  plaintifis,  who  shortly  after- 
wards advanced  him  money  upon  the  credit  of  the^bills  to  :the  full  amount 
theoeof.  Woodward^  at  the  same  time,  either  communicated  to  the  plaintif& 
the,  purport  of  the  defendant's  letter  to  him  of  the  Idth  November f  or  inform- 
ed them  that  the  defendant  had  positively  undertaken  to  accept  the  hills,  but 
did  not  then  shew  the  letter  to  the  plaintiffs,  nor  was  it  in  their  possession,  or 
ever  seen  by  them  before  the  5th  of  December  following.  On  the  20th  of 
November ,  1800»  the  defendant  wrote  to  Woodward  \he  following  letter: 
"^  Londen,  Nov.  20th,  1800.  Dear  Sir,  Yo«  will  be  greatly  soipijsed  to 
^  leani»  that  on  my  .applying  at  the  African  Office  for  the  bills  remitted,  from 
^  C^pe  Coaat  on  aooount  of  the  Pilgrim^  I  foimd  that  an  attachment  had  been 
*^  laid  on  them  at  the  suit  of  Messrs.  Parrys.  Under  these  circumstances  I 
^  I  ky  to  be  favored  with  your  directions  how  I  am  to  act ;  and,  in  die  mean 
**  timet  I  wjU  tell  the  persons  who  may  come  aboui  your  draftii,  that  before  I 
^  can  accept  them  I  must  hear  from  you.  Waiting  your  reply,  I  amt  dear 
«<  Sir,  youra,  dse*  S.  Cock:^  To  this  letter  Woodward,  on  the  22d  Df  Novem- 
her,  returned  an  answer  to  Mr.  Cock,  of  which  the  following  is  an  extract : 
*'  If  they,  Messrs.  Parry#,.  persist  in  attaching  the  bills,  matters  must  rest  as 
^  they^  aie  at  present,  an^l  you,  of  course,  refuse  to  accept  the  bills  I  have 
^  drawn  on  you.'^  Neither  of  these  letters  were  communicated  to  die 
plainti&.  The  defendant  did,  in  fact,  before  the  bills  in  the  declatation 
mentioned  became  due,  receive  from  the  African  committee  the  abovemen- 
tioned  biUs  of  exchange,  amounting  to  1126^.  7s.  \d.  on  account  of  Wood^^ 
ward,  all  of  which  were  duly  paid  to  the  defendant.  On  the  20th  of  Novem* 
bcTf  1800,  an  attachment  was  issued  out  of  the  Lord  Mayor's  Court  of  Lon* 
dan,  at  the  suit, of  William  and  Thomas  Parry ^  against  the  property  of  E. 
Woodward  in  the  hands  of  the  defendanti  and  which  was  served  upon  the 
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defendant  on  that  day ;  and  on  th6  26tk  of  the  same  moqth,  the  defendant 
had  notice  to  appear  as  garnishee.  Oh  the  24th  of  January  following,  Mr. 
Cock  pleaded  to  (he  attachment ;  and  on  the  26th  of  the  same  month,  the 
cause  was  tried,  and  a  vierdict  found  for  Messrs.  Parrys^  with  11182.  I2s. 
7d.  damages,  being  the  balance  in  his  hands  due  to  the  said  R,  Woodward^ 
and  which  was  afterwards  paid  over  to  Messrs.  Parrys^  in  consequence  of 
the  judgment  obtained  in  such  attachment.  The  bills  were  duly  presented 
for  payment  to  the  defendant.  On  the  28th  of  January,  1801,  the  plaintifis 
wrote  to  the  defendant  the  following  letter :  "  Liverpool,  28th  January, 
•«  1801.  Sir,  This  morning  Mr.  R.  Woodward*s  draft  on  you  for  1046/. 
^'  7s.  Id.,  due  24th  instant,  was  returned  to  us  protested  for  non-payment. 
"  As  we  gave  Mr«  Woodward  the  full  value  of  this  bill,  and  the  former 
'*  one,  due  the  27th  of  jDecem^er,  for  80/.,  on  his  positive  assurance  that 
**  they  would  be  duly  accepted  ;  and  as  he  produced  to  us,  in  confirmatioa 
<*  of  such  assurance,  your  letter  .to  him  of  the  16th  November,  in  which 
*^  you  say,  that  he  may  be  assured  the  sum  he  has  drawn  for,  as  stated  in  his 
*'  letter  of  the  12th  instant,  will  meet  with  due  honour;  we  are  under  the 
^  necessity  of  informing  you  that  we  cannot  avoid  considering  you  as  liable 
'*  to  us  for  the  payment  of  these  bills.  In  the  present  situation  of  Mr.  Weed-' 
^<  ward,  against  whom  a  commission  of  bankrupt  has  been  opened,  we  think 
"  it  not  less  necessary,  on  your  account  than  on  our  own,  that  you  should  be 
^'  apprized  of  these  circumstances ;  and  we  hope,  and  shall  be  happy  to 
'*  hear,  that  you  have^been  enabled  to  secure  yourself  from  loss,  which  we 
**  are  sorry  to  say  will  not  be  the  case  with  ourselves,  even  when  the  bills 
**  above-mentioned  are  paid.  We  are,  &c.  Clarkes  an4  Roseoe.*'  On  the 
30th  of  January,  the  defendant  returned  the  following  answer :  *'  Londam^ 
**  30th  January  1801.  Messrs.  Clarkes  and  Roscoe.  (Gentlemen,  I  have  re* 
**  Ceived  your  favour  of  the  28th  instant,  and  am  surprized  to  find  that  yoa 
**  <ionsider  me  to  be  liable  to  you  for  the  payment  of  Mr>  Woodward's  two 
**  bills  for  10462.  7s.  Id.  and  80/.  which  bills  I  refused  to  accept,  on  account 
**  of  the  money  with  which  they  were  to  be  paid  having  been  attached  in  my 
"  hands.  Until  the  receipt  of  your  letter,  I  never  knew  in  whose  possession 
^  the  bills  were,  or  I  should  have  written  to  inform  you  of  the  circumstance 
"  of  the  money  being  attached :  of  this  I  did  inform  Mr.  Woodward  by  lettelr, 
•*  dated  the  2()th  of  November,  from  whom  I  received  this  answer,  '  That  if 
"  Messrs.  Parrys  persist  in  attaching  the  bills,  matters  must  rest  where  they 
*^  are  at  present,  and  you^  of  course  refuse  to  accept  the  bills  I  have  drawn  on 
*'  you.'  From  this  time  I  concluded  thtit  I  was  i^ot  authorised  to  resist  the 
**  attachment.  Had  I  ever  doubted  the  propriety  of  this  conclusion,  I  should 
**  have  been  confirmed  in  it  by  your  not  insisting  on  my  acceptfng  the  bills, 
**  which  I  presumed  should  have  been  done  by  you ;  but  still  more  so  bjr 
f*  your  not  taking  any  notice  of  my  refusal  to  pay  th^  bill  for  802.  due  on  the 
*'  27th  of  Decen^r.  Had  this  been  done,  however  questionable  mi^ht  hove 
•*  been  the  right  my  letter  to  Mr.  Woodward  gave  you  to  look  to  me  for  paiy- 
**  ment,  I  certainly  should  have  resisted  the  attachment  instead  of  allowing 
^'  judgment  to  take 'place.  As  it  isj  I  cannot  but  consider  that  Che  efiect  of 
'*  the  attachment  is  wholly  imputable  to  your  not  having  in  due  time  com* 
'*  municated  to  me  the  statement  contained  in  your  letter,  and  that  therefore 
"  I  am  not  liable  to  the  payment  of  the  bills.  Whether  the  attachment  can 
^  be  set  aside  or  not  is  what  I  am  totally  ignorant  of,  but  unfortunately  cir- 
**  <^unistanced  as  you  are  I  shall  certainly  retain  the  money  in  iny  possession 
"  until  it  is  determined  to  whom  I  am  legally  bound  to  pay  it.  1  am,  gentle^ 
"  men,  your  respectful,  &c.  S,  Cock.*^  "  R  S.  I  just  beg  to  observe,  that 
"  though  my  letter  to  Mr.  ly.  implied  an  intention  of  accepting  Irills  to  the 
"  amount  mentioned  in  his  letter  to  me,  yet  as  no  sum  was  mentioned,  it 
**  pever  occurred  to  my  imagination  that  any  person  would  make  advances  to 
^'  the  amount  of  1200/.  on  the  strength  of  my  letter  without  previously  ap- 
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**  plying  to  me,  or  presenting  the  bills  for  acceptance.  S.  C"  On  the  2d  of 
Februar^^  the  plaintifis  made  the  following  reply.  "  Liverpool^  2d  of  FebrU" 
**  ary  1801.  ,  Mr.  Simon  Cock*  Sir,  Although  we  should  be  extremely  sorry 
'*  that  you  should  be  an  eventual  loser  by  your  transactions  with  Mr.  Wood* 
^  wardi  yet  we  cannot  admit  that  any  omission  has  taken  place  on  our  part 
**  that  can  have  led  to  your  present  difficulty.  From  the  tenor  of  your  letter 
*'  of  the  15th  November  to  Mr.  Woodward^  wev could  entertain  no  doubt  that 
'*  the  bills  quoted  in  his  letter  to  you  of  the  12tb  would  be  duly  accepted,  nor 
*'  did  we  know  upon  what  grounds  such  engagement  was  entered  into.  The 
**  bills  so  received  were  remitted  by  us  in  course  to  Sir  James  EsdaU  and  Co., 
"  and  duly  pretenied  for  acceptance.  And  when  |he  first  for  80/.  was  r^- 
**  turned  we  gave  notice  to  Mr.  Woodward,  who  was  then,  as  far  as  we  know, 
'*  solvent,  expecting  he  would  remove  the  difficulty  which  prevented  the  ac- 
'*  ceptance  and  payment  of  the  bills.  We  cannot  help  particularly  adverting 
*'  to  the  extract  with  which  you  have  favoured  us  from  Mr.  Wocdward^sleX' 
V  ter  in  answer  to  yours  of  20th  November,  in  which  he  says  you  will  of 
'*  coarse  refuse  to  accept  the  bills  I  have  drawn  upon  vou^  This  would  have 
"  been  very  right  if  Mr.  Woodward  had  then  been  the  holder  of  such  bills ; 
"  but  after  having  negotiated  them,  and  received  actual  value  for  the  amount, 
'*  and  deposited  with  us  yours  of  the  15th  of  November  as  evidence  of  your 
'^  acceptance,  it  was  no  longer  competent  for  him  to  discharge  that  promise, 
"  any  more  than  it  was  necessary  for  us  to  remind  you  that  such  engagement 
**  oh  your  part  had  taken  place.  We  are  happy  to  find  on  your  own  account 
'*  that  you  are  the  holder  of  some  tills  as,,  an  indemnity  to  you  for  this  ac* 
**  ceptance;  and  if  your  right  to  detain  them  depend  on  the  question  whether 
"  you  had  rendered  yourself  liable  on  behalf  of  Mr.  Woodward,  we  may  con- 
*'  gratulate  both  you  and  ourselves  that  this  circumstance  had  certainly  taken 
**  place.  •  You  speak  of  having  allowed  judgment  to  pass,  which  we  cannot 
'*  but  think  .was  inadvertently  done,  when  you  must  have  recollected  the  cod* 
^  tents  of  your  letter,  and  known  that  Mr.  Woodward  had  drawn,  and  nego- 
^  tiated.the  bills  in  consequence.  But  we  hope  on  your  behalf  that  you  may 
"  yet  be  able  to  obviate  the  effects  of  such  judgment,  so  as  to  retain  from  the 
**  funds  you  hold  what  you  may  pay  on  Mr.  Woodward'^  behalf.  We  havjs 
**  only  to  add,  that  if  on  further  consideration  you  are  not  satisfied  with  the 
*'  justice  of  our  claim,  we  shall  neither  press  you  unreasonably  in  point  of 
''time  as  to  your  decision,  nor  unadvisedly' adopt  any  unjust  measures. 
"  When  we  are  further  apprised  of  your  intentions  we  will  lay  the  case  be- 
^  fore  counsel,  and  shall  be  guided  by  their  opinion ;  after  which,  if  any  dif- 
**  ficulties  shall  remain,  we  shall  be  glad  to  join  with  you  in  terminating  them 
**  with. as  little  expence  and  trouble  as  possible;  being  with  much  respiect 
"  yours,  &c.  Clarkes  and.  Roscoe.^^  The  question  for  the  opinion  of  the 
Conrt  was,  Whether  the  plaintiffs  were  entitled  to  recover  ?  If  the  Court 
should  be  .of  opinion  that  th^y  were  entitled  to  recover,  then  the  verdict  to 
stand ;  if  not  then  judgment  of  nonsuit  to  be  entered. 

Scarlett  for  the  plaintiff  made  two  questions,  1st,  Whether  there  were  a 
due  acceptance  of  the  bills  by  the  defendant  ?  2d,  Whether  such  accept- 
ance were  done  away  by  subsequent  circ^imstances  ?  1.  An  acceptance  of 
a  bill  of  exchange  need  not  be  in  writing  upon  the  bill ;  for  though  the  stat. 
3  &  4  Ann.  c.  9.  for  regulating  inland  bills  of  exchange  says,  («.  5.)  that  no 
acceptance  of  any  such  bill  shall  be  sufficient  to  charge  any  person,  "  unless 
the  same  be  underwritten  or  indorsed  in  writing  thereupon  ;''  yet  that  is  only 
necessary  with  respect  to  costg,  and  such  bills  may  still  be  accepted  by  pard, 
according  to  Lumley  v.  Palmer,  Rep.  temp.  Hardw.  74,  and  Pierson  v.  DuTp- 
lap,  Cowp.  573.  There  is  no  technical  form  of  acceptance :  it  is  no  more  in 
efiect  than  a  promise  to  pay  the  bill  when  due,  which  is  expressly  conveyed 
by  the  defendant's  letter  of  the  15th  of  November  1800.  It  is  not  material 
thatthe  letter  itself  was, not  shewn  before  the  bills  were  negotiated  to  tha 
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Elaintiffs ;  but  the  purport  of  it  was  communicated  to  them,  that  the  bills  would 
e  honoured  by  the  defendant  when  due.  Powell  ▼.  Monnter^  1  Atk.  611, 
comes  nearest  to  the  present  case,  where  a  similar  letter  to^  the  drawer,  in 
answer  to  one  advising  him  of  the  drawing  of  the  bill  was  hoiden  to  be  an 
acceptance.  ^  So  an  agreement  to  accept  amounts  to  fin  acceptance.  Maton 
y.  Hunt,  Dougl.  297.  Then,  2dly,  if  thd  bills  were  duly  accepted,  nothing 
which  passed  between  the  drawer  and  acceptor  after  the  bills  were  negotiated 
into  third  hands,  nothing  less  than  the  express  declaration  of  the  holders* 
could  do  away  or  qualify  such  acceptance  as  against  the  holders.  Dingwall 
V.  Dunster,  Dougl.  247.  '  In  Johnson  v.  CoUingt^  1  East's  Rep.  98,  the  prom- 
ise to  accept  was  made,  before  the  bill  was  drawn ;  which  sufficiently  distin- 
guishes that  case  from  the  present.  [Le  Blanc,  J.  And  there  too  the  prom- 
ise was  not  communicated  to  the  holder  at  the  time.] 

Gibbs,  contra.  1st,  This  was  not  an  accepuince,  but  only  a  promise  to 
accept  in  future  upon  a  tender  of  the  bill.  In  Johnson  r.  Ceilings,  1  East's 
Rep.  98,  it  was  thought  that  the  cases  had  gone  too  far  in  admitting  of  an 
acceptance  by  parol,  however  positive,  or  any  other  than  an  exptess  accept- 
ance in  writing  on  the  bill  itself:  therefore  the  Court  will  not  carry  the  laxity 
further  than  the  cases  have  already  proceeded.  And  the  decision*  in  that 
casoy  that  a  promise  to  pay  a  bill  not  then  drawn  was  no  acceptance;  went  to 
narrow  the  principle  deducible  from  the  fornier  cases.  Now  here,  though 
the  bilk  were  actually  drawn  befdre  the  defendant's  letter  was  written,  yet  as 
they  then  still  remained  in  the  drawer's  hands,  they  were  ino|>emttYe  as 
bills ;  and  when  afterwards  issued,  they  never  were  in  fhct  presented  for  ac- 
ceptance, which  the  usual  form  of  pleading  shews  to  be  necessary.  For  a 
declaration  against  an  acceptor  always  states  that  the  bill  Was  presented  to 
him  for  acceptance,  and  that*  he  thereupon  did  accept  it ;  whereas  here  it  is 
only  stated  that  the  bills  were  drawn  on  th^  defendant,  and  that  he  accepted 
them,  without  stating  that  they  were  presented  for  acceptance.  If  then  this 
were  only  a  promise  to  accept,  such  a  promise,  however  binding  for  a  good 
consideration/ can  only  be  enforced  by  the  person  td  whom  it  was  made,  and 
cannot  be  assigned  'to  another  as  an  acceptance  itself  by  the  law-merchant. 
A  mere  promise  to  do  an  act  cannot  be  the  subject  matter  of  an  assignment 
like  an  act  dbne.  Ibid.  103.  Nor  can  the  communication  of  such  promise 
to '  the  plaintiffs  vary  the  case ;  for  if  such  a  promise  amount  in  itself  to  a 
po^tive  acceptance  it  would  necessarily  pass  by  the  indorsement  of  the  bill» 
whether  communicated  or  not  at  the  time  to  the  holder.  But  if  it  were 
necessary  that  such  communication  should  be  made,  which  may  be  collected 
frorai  what  was  said  in  Johnson  v.  CoUings,  it  should  at  least  have  appeared 
that  the  letter  itself  Was  shewn  to  the  plaintiffs  when  the  bills  were  nego- 
tiated to  them,  and  not  merely  the  purport  of  it  stated.  For  if  the  notice  be 
the  oj^rative  thing,  it  cannot  go  further  than  the  fact  itself  notified,  which 
was  Only  that  the  defendant  had  promised  to  honour  the  bills  when  due,  and 
not  that  he  had  accepted  them.  [Lord  EUenborough,  C.  J.  If  the  law  in 
this  respect  were  to  be  framed  de  n&vo,  it  might  perhaps  be  desirable  to  have 
nothing  else  taken  as  an  acceptance  than  an  acceptance  in  writing  on  the  bill' 
itself,  that  every  one  to  whom  it  passed  might  see  on  the  face  of  the  instru- 
ment itself  whether  or  not  it  were  accepted:  but  it  is  now  much  too  late  to 
recur  back  to  that,  after  the  various  decisions  in  the  times  of  Lord  Hardwicke 
and  Lord  Mansfield,']  At  any  rate,  the  doctrine  of  such  implied  acceptances, 
being  itself  of  equitable  origin,  ought  to  have  equitable  exceptions  when  they 
exist  as  they  do  here.  2dly,  The  defendant  was  at  all  events  dis^hai^d  by 
the  laches  of  the  plaintiffs  in  not  communicating  to  him  that  they  had  been 
induced  to  take  the  bills  upon  the  representation  made  to  them  of  his  promise 
to  accept ;  (such  acceptance  not  appearing  upon  the  bills  themselves).  If 
they  had  done  so,  it  would  have  enabled  the  defendant  to  have  explained  to 
them  how  the  transaction  stood.    Or  had  he  even  known  the  fact  of  such 
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feireteBfalkm  haring  been  made  (the  contrary  of  which  he  had  reason  to 
collect  from  Woodward's  eubeequeiit  letter  to  him,  advising  him  to  refnse  to 
accqfi  the  bills  when  presented),  the  defendant  might  have  resisted  the 
foreign  attachment  sned  out  by  the  Parry$.  [Lawrence^  J.  The  defendant 
must  at  least  have  known  from  Woodward'i  letter  that  the  bills  were  nego- 
tiated ont  of  his  hands.] 

Seorteit  in  reply.  The  circumstance  of  the  phiniiffs'  not  presenting  the 
bills  for  acceptance  rather  shews  that  they  considered  them  to  have  been 
already  accepted.  PUiam  v.  Van  Mierop,  3  Burr.  1663—1669,  is  decisive 
that  an  engagement  to  accept  is  an  acceptence  in  law ;  and  WUkinton  y. 
LiUwidget  1  Stra.  648,  there  cited  by  Yaies^  J.  shews  that  such  acceptance 
may  be  by  collatemt  writing.  And  this  is  recogniied  by  the  very  exception 
made  by  the  statute  of  Anne  as  to  costs.  Then  if  it  were  such  an  acceptance 
as  was  binding  between  the  parties  at  the  time  when  it  was  fftven,  it  was 
Becessarily  transferred  with  the  bills.  If  indeed  Woodward  had  passed  the 
IriUs  aiVer  sending  the  letter  to  the  defendant  discharging  l)is  acceptances, 
that  wonld  have  been  a  fraud  upon  him,  and  would  not  have  bound  him  as 
acceptor :  because  while  Woodward  was  the  holder  he  might  legally  give 
such  discharge ;  but  after  he  had  Negotiated  the  bills,  any  discharge  bynim 
was  inopemtive.  No  laches  can  be  imputed  to  the  plaintiffs  for  want  of  giv* 
lag  BOtiee  to  the  defendant ;  for  Woodward's  letter  to  him,  containing  the 
snpiposed  discharge,  gave  him  information  at  the  same  time  tha't  the  bHls 
were  negotiated ;  and  he  was  consequently  bound  to  loiow  that  Woodward 
coqM  not  dischfl^  him.  The  fmud,  if  any,  was  between  Woodward  and 
the  defendant* 

Lord  Ellbmbobouqh,  C.  J.  Tl&e  defendant  is  sued  as  acceptor  of  certain 
bills  of  exchange  dmwn  on  him  by  Woo^eard^  payable  to  his  own^  order,  and 
indorsed  by  him  to  the  plaintifls ;  Woodward  having  before  deposited  certain 
other  bills  in  the  hands  of  the  defendant,  and  empowered  him  to  receive  the 
money  due  on  them.  On  the  13th  of  November  1800,  Woodward  wrote  a 
letter  to  the  defendant,  in  which  he  informed  him  that  he  had  that  day  "  val- 
ued on  him"  to  the  amount  of  1046^  7$.  Id.  and  8dZ.,  meaning  that  he  had 
drawn  bills  of  exchange  upon  him  for  such  value,'which  gave  the  defendant 
notice  of  the  bills  being  drawn.  The  question  is,  Whether  the  answer  re* 
tamed  by  the  defendant  amount  to  an  acceptance,  and  that  answer  commu- 
nicated  to  the  plaintifist  who  took  the  bills  on  the  faith  of  the  representa* 
tioQ  made  by  Woodward  to  them  of  the  contents  of  the  defendant's  letter  ? 
In  that  letter,  dated  the  15th  of  November ^  the  defendant  informed  Woodward 
that  he  had  received  the  list  of  bills  in  the  hands  of  the  African  committee, 
by  which  he  found  that  they  amounted  to  the  sum  for  which  Woodward  had 
drawn,  as  staled  in  his  fevour  of  the  12th,  **  which  he  might  he  assured  would 
meei  wiihdme  honour  from  him"  (the  defendAnt.)  The  first  question  is, 
Whether,  as  between  the  defendant  and  Woodward^  without  further  circum* 
stanees,  and  things  standing  as  they  then  did,  this  did  not  amount  to  an  ac* 
ceptancet  And  it  has  been  laid  down  in  so  inan]^  cases,  that  a  promise  thai 
a  UU  when  due  shaU  meet  due  honour  amounts  to  an  acceptance,  and  that 
without  sending  it  for  a  formal  acceptance  in  writing,  that  it  would  be  wasting 
w<Nrds  to  refer  to  the  books  on  this  .subject.  It  is  as  clear,  that  if  the  bills 
had  remained  in  Woodwards  hands  at  the  time  of  his  writing  the  letter  of 
die  8dd  of  Nofoemher^  wherein  he  informed  the  defendant,  that  if  the  Parrys 
persisted  in  attaching  the  African  bills  in  his  hands  matters  must  rest  as 
they  then  were,  and  the  defendant  would  of  course  refuse  to  accept  the  bills 
drawn  on  him  by  l^kodward^  this  would  have  been  a  dischai^e  of  the  defen- 
dant's acceptances.  But  in  the  mean  time  Woodward  had  passed  the  bills  in 
question  to  the  plaintifis,  and  at  the  same  time,  as  tbe  case  states,  had  either 
communicated  to  diem  the  purport  of  the  defendant's  letter  of  the  15th  of 
Notember,  or  informed  diem  that  the  defendant  had  positively  undertaken  to 
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accept  the  bills  :  they  having  before  refused  to  advance  him -any  more  money 
on  his  own  credit.  Then  does  not  a  promise  to  accept  an  exitiing  biU  (for  I 
do  not  wish  to  consider  the  case  so  largely  as  the  doctrine  is  laid  down  in 
PUU^ns  y.  Van  Mierop,  though  that  opinion  is  supported  by  great  authority,) 
amount  to  an  acceptance,  and  bring  the  case  dirqctly  within  the  doctrine  as 
recognized  in  Johnson  v.  Collings  ?  Lord  Mansfield  indeed,  in  Pierson  ▼• 
Dunlop,  Gowp.  573,  is  reported  to  have  said,  "  that  the  mere  answer  of  a 
merchant  to  the  drawer  of  a  bill,  that  he  will  duty  honour  tl,  is  no  acceptances 
unless  accompanied  with  circumstances  which  may  induce  a  third  person  to 
take  the  bill  by  indorsement  :*'  but  that  clashes  with  what  he  had  said  in 
PilloMS  V,  Van  Mierop,  and  is  contrary  to  what  was  there  said  by  Mr.  Jasr 
tice  Yates*  Then  here  was  an  iindertaking  by  the  defendant  in  writing,  bv 
a  collateral  papery  to  accept  the  bills,  which  ioduced  a  credit,  without  which 
the  plaintifis  would  not  have  given  value  for  them.  The  defendant  has 
thereby  enabled  another  with  truth  tp  assert,  and  furnished  him  with  the 
means  of  proving  that  assertion  by  the  prodtiction  of  the  defendaot'Svlettery 
that  he  had  undertaken  to  accept  the  bills,  which,  in  ordinary  mercantile 
understandings  amounts  to  an  acceptance,  and  by  that  credit  was  attached  to 
the  bills^  Then  the  hardship  of  which  the  defendant  now  complains,  having  had 
the  other  bills. of  Woodward  attached  in  his  hands,  has  grown  out. of  his  not 
fully  understanding  the  legal  effect  of  what  he  had  done,  and  is  not  imputa* 
ble  to  the  plainti&.  It  may  be  for  the  convenience  of  mercantile  affairs  thai 
a  bill  may  be  accepted  by  a  collateral  writing,  without  ihe  bill  jtself  coming 
to  the  actual  touch  of  the  acceptor,  which  would  sometimes  create  gr^at  delay. 
This  acceptance,  being  by  writing,  comes  within  all  the  cases  cited.  It 
would  be  good,  according  to  some,  even  by  parol ;  but  that  an  acceptance  by 
a  collateral  writing  is  good  is  clear  from  PiUans  v.  Van  Mierop  and  other 
cases.  And  though  the  common  form  of  declaring  may  be,  that  the  bill  was 
presented  for  acceptance,  yet  it  has  never  been  considered  to  be  necessary  to 
give  strict  proof  of  such  an  allegation,  if  an  agreement  to  accept  were  proved* 
Grose,  J.  This  may  be  a  hard  case  on  the  defendant,  but  it  would  be 
equally  so  at  least  on  the  plaintiflfs,  who  have  advanced  their  money  on  the 
credit  of  the  representation  made  to  them^  and  truly  ipade,  as  it. appears,  that 
the  defendant  had  engaged  to  honour  the  bills  when  due.  The  roateriai- 
question  is.  Whether  the  defendant's  letter  of  the  15th  of  November  amount 
to  an  acceptance  ?  In  Pillan  v.  Van  Mierop,  it  is  treated  as  a  commqa 
transaction  that^a  verbal  promise  to  accept  will  bind.  Now  this  is  more,  for 
it  is  a  written  promise  to  accept :  and  it  is  distinguishaUe  from  Johnsoft 
T.  CoUings,  which  occurred  to  me  on  first  reading  the  case,  for  that  was  a 
promise  to  accept  a  bill  not  then  drawn.  And  upon  looking  farther  into  the 
cases  I  found  Lord  Mansjfield  making  the  distinction  which  has  been  alluded 
to  in  Gowp.  573,  where  he  says  <*  that  the  mere  answer  of  a  merchant  ta  the 
drawer  of  a  bill  that  he  will  duly  honour  it  is  no  acceptance,  unleM  aecomf 
panied  with  eircunutances  which  may  inducts  a  third  person  to  take  it  hy  tit* 
dorsement"  On  this  an  observation  has  been  made  by  my  lord ;  but  here 
third  persons  have  been  so  induced  to  take  the  bills  by  the  act  of  the  defen* 
^ant«  It  is  objected,  however,  that  the  plaintifis  have  been  guilty  of  laches 
in  not  informing  the  defendant  of  their  naving  received  the  bills  with  notice 
of  his  acceptance ;  but  it  rather  appears  to  me  that  the  negligence,  if  any,  is 
imputable  to  the  defendant,  for  not  having  defended  himself  against  the  at- 
tachment in  the  Mayor's  court,  upon  the  ground  of  bis  acceptance  of  these 
bills  upon  the  pledge  of  those  deposited  in  his  hands  by  Woodward.  Upon 
the  whole,  it  appears  that  the  defendant's  letter  of  the  15th  of  November  was 
an  acceptance ;  that  the  plaintifis  have  been  in  no  faqlt ;  and  that  the  trans- 
action between  them  and  Woodward  was  bona  fide  ;  which  brings  the  case 
within  the  common  rule  of  mercantile  transactions,  and  entitles  the  plaintifis 
to  recover. 
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Lawrbvcs,  J.  It  would  have  '  been  muefa  better  doctrine  if  it  bad  b^en 
originally  determined  that  nothing  else  shonld  amount  to  an  acceptance  than 
a  written  acceptance  on  the  bill  itself.  But  it  is  now  too  late  to  revert  to 
that,  it  having  been  determined  by  many  cases  that  an  acceptance  may  hb  by 
parol.  What  is  an  acceptance  but  an  engagement  to  pay  the  bill  w^en  due  ? 
This,  then,  is  stronger  than  a  parol  acceptance,  because  it  is  a  written  en- 
gagement The  only  question  then  is,  Whether  a  letter  written  by  Uie  draw* 
ee  to  the  drawer,  in  which  he  assures  him  that  the  bills  will  meet  with  due 
honour  from  hiip,  the  drawee,  is  not  an  engagement  to  pay  the  bills  when 
due  ?  of  which  there  can  be  no  doubt.  If  the  defendant  had  only  intended  to 
make  a  conditional  acceptance,  in  case  the  bills  lodged  in  his  hands  were 

troductiye  to  him,  he  should  have  so  expressed  himself;  and  then,  unless  the 
ills  were  productive,  he  would  not  have  been  liable,  and  no  person  would 
have  given  the  same  general  credii  to  them  upon  the  faith  of  his  letter.  In 
one  early  case,  Powell  v.  Monviier,  1  Atk.  613,  Lord  Hardwieke  says,  that  a  pro- 
mise b^  parol  to  honour  a  bill  is  an  acceptance.  That  was  where  the  drawer 
of  a  bill  of  exchange,  having  acquainted  Monnier  bv  letter  of  his  having 
drawn  a  bill  on  him  for  60L  desiring  him  to  accept  it,  monnier  wrote  in  an- 
swer that  the  50/^  bill  should  be  duly  honoured  and  placed  to  his  debit.  Lord 
Hardwieke  there  said,  "  What  determines  me  is  the  letter,  by  which  it  ap- 
pears very  clearly  that  he  accepted  the  bill ;  for  he  mentions  it  apd  savs,  it 
fhall  he  dily  honoured  and  placed  to  the  drawer's  debit."  That  was,  there- 
fore, determined  to  be  an  acceptance ;  and  the  commercial  world  have  acted 
ever  since  upon  the  ground  of  that  determination ;  and  numberless  bills  have 
been  paid  in  consequence  after  such  acceptances.  We  should  be  doing  great 
mischief  if  we  were  to  overturn  this  doctrine.  The  situation  of  the  defend- 
ant has  been  induced  by  his  own  act.  He  might  have  resisted  the  attach- 
ment upon  the  ground  of  his  acceptances,  which  would,  have  been  a  defence 
to  him.  . 

Lb  BtiNc,  J.  Whatever  weight  there  might  be  in  the  defendant's  argu* 
roeni,  if  the  question  were  now  to  be  agitated  for  the  first  time ;  yet  it  is  ma- 
terial to  the  mercantile  world  that  this  point  should  not  be  shaken,  if  it  have 
been  acted  upon  for  a  long  period.  Now  from  Lord  Hardwicke^s  time  to  the 
present,  it  has  been  understood  that  a  parol  engagement  to  accept  is  an  ac- 
ceptance. The  last  case  upon  this  subject  is  Johnson  v.  CoUin^s,  which  was 
not  a  promise  to  accept  a  bill  then  drawn,  or  a  bill  of  any  particular  descrip- 
tion, but  a  promise  to  pay  a  bill  that  would  be  drawn ;  and  such  a  promise 
was  holden  not  to  be  an  acceptance.  Now  here,  suppose,  instead  of  a  verbal 
communication  to  the  plaintiffs,  the  holders,  of  the  contents  of  the  defend- 
ant's letter,  the  letter  itself  had  been  annexed  to  the  bill,  would  not  that  have 
been  an  acceptance  as  much  as  if  it  had  been  written  on  the  face  of  the  bill  ? 
But  it  is  saia  that  this  case  is  distinguished  from  what  it  would  have  been 
had  the  letter  itself  been  communicated  to  the  plaintiffs,  from  the  variance> 
as  it  is  contended^  between  the  letter  aiid  the  purport  of  it,  as  mentioned  to 
them,  which  it  is  said  amounted  only  to  a  promise  to  accept  But  supposing 
that  to  have  been  so,  have  not  the  cases  decided  that  such  a  promise,  (and! 
confine  myself  at  present  to  the  circumstances  of  this  case,)  made  after  the 
bills  were  drawn>  and  communicated  to  third  persons,  who,  on  the  credit  of 
it,  advance  their  money  on  the  bills,  shall  operate  as  an  acceptance.  Then 
all  that  can  be  imputed  to  the  plaintifis  is,  that  they,  knowing  the  law,  that 
this  was  an  acceptance,  did  "not  send  to  the  defendant  to  get  another  accep- 
tance. The  defendant,  perhaps,  and  Woodwards  have  acted  under  an  igno- 
rance of  the  law;  but  the  plaintiffs,  who  have  acted  according  to  law,  are 
not  to  suffer  on  that  account.  And  before  the  defendant  parted  with  the  mon- 
ey out  of  his  hands,  the  produce  of  Woodward^s  bills,  he  should  have  in- 
formed himself  correctly  where  tlie  bills  drawn  upon  him  were,  and  what 
had  been  done  under  his  letter  notifying  bis  acceptance.    If  one  or  other 
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party  must  sa^er,  it  is  more  proper  that  the  loss  should  fall  upon  lh«  one 
whq  has  ^act^d  under  an  ignorance  of  the  low,  than  upon  the  others  who 
have  acted  in  cOdformity  with  it,  and  on  the  credit  of  the  defendant's  aecep- 
'  tance.(l)(2) 

Fostea  to  the  plaintifis. 


Swancott  v.  Westgarth. 

4EMt,75.     Nor.  18, 1808. 

The  plaintiff  is  entitled  to  recover  for  gcx>d8  solcl  and  delivered  apon  credit  for  a  certain  time, 
it  appearing  by  the  special  memorandum  that  the  bill  was  filed  on  a  day  aubseqoent  to  th« 
Aspiration  of  the  credit,  though  the  writ  appeared  to  have  issued  before.  But  if  the  de- 
fendant  were  actoally  anested  before  the  credit  ezpired»  stmMs  that  he  has  hk  lemedy  in 
damages. 

THIS  was  an  action  for  goods  sold  and  delivered  on  credit,  and  the  question 
was,  Whether  the  action  wer6  commenced  before  the  time  of  the  credit  had  ex- 
pired ?  The  goods  in  question  were  linens,  and  the  usual  credit  in  that  trade 
'  was  three  clear  months,  not  including  the  months  of  buying  and  selling,  and 
certain  days'over.  In  this  instance  the  credit  expired  on  the  20th  of  last  Nd- 
vember*  And  by  reference  to  the  special  mefnorandum,  which  was  of  a  bill 
filed  the  last  day  pf  term  Tthe  29th,)  the  action  was  coYnmenced  in  time ;  and 
by  this  it  was  insisted  at  the  trial,  at  GuUdhaU^Bftex  the  last  terra,  on  the  patt 
of  the  plaintiff,  that  the  commencement  of  the  action  was  to  be  bound ;  but  Ijd. 
EUenhortmgh  permitted  the  defendant  to  shew  the  tn}e  commencement  of  the 
action  by  the  writ,  which,  being  produced,  yras  proved  to  have  issued  on  the 
23d  of  ffovember,  and  shewed  of  course  that  the  action  was  commenced  too 
soon  by  three  days ;  on  which  there  was  a  verdict  for  the  defendant  A  rule 
was  obtained,  on  a  former  day  in  this  term,  for  setting  aside  the  verdict  and 
granting  a  new  trial,  on  an  affidavit,  stating,  that  the  defendant  was  not  ar- 
rested on  the  writ  su^d  out  on  the  23d,  but  on  an  alias  issued  on  the  dBtb« 
and  executed  on  the  27th :  and  also  on  the  authority  of  the  cases  of  Fnter  v* 
Bonner,  Cowp.  454,  and  Best  v.  Wilding,  7  Term  Rep:,  where  the  distinc- 
tion was  taken  that  with  respect  to  the  cause  of  action  the  bill  is  taken  to  be 
the  commencement  of  the  suit,  thotigh  the  day  of  issuuig  the  writ  may  be  re- 
plied to  the  statute'of  limitations  to  save  the  time,  and  may  be  shewn  for 
other  purposes. 

Ana  of^this*  opinion  were  the  Court  on  shewing  cause.  And  Lord  JEZten* 
horoughy  C.  J.  said,  that,  however  hard  it  might  be  on  a  defendant  who  was 
arrested  before  the  time  for  which  the  credit  was  given,  yet  that  the  issuing 
of  the  writ  was  merely  process  to  bring  the  party  into  court,  land  the  Court 
must  look  to  the  filing  of  the  bill  as  the  commencement  of  the  suit :  but  he 
added,  that  he  did  not  kdow  that  a  defendant  under  such  circtmistances  might 
not  have  his  remedy  for  the  actual  arrest  before  the  time  when  the  debt  was 
due. 

Per  Curiamf  Rule  absolute. 

(1)  Vide  WmuM  ^  oL  t.  RaUies  ^ml.  5  East,  514,  and  the  authorities  there  referred  to. 
(^  [See  Cfaitty  on  Bills,  297, 10th  Amer.  ed.— W.] 
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Cooper  V.  Martia. 

4  East,  76.     Jaoe  18,  1803. 

One  who  mmiet  a  widow,  Imtiii^  chiMren  by  her  former  huilNnid, '»  not  bonml  to  bmuih 
tmn  eueh  ehildveii,  tboogh  they  were  maintaiiied  by  the  widow  before  her  aeeond  iyar«> 
riace,  wb^n  her  aeoond  Eoabaod  acquired  her  former  means.  Therefore,  if  the  seoond 
husband  maintain  such  children,  it  is  a  good  consideration  for  a  promise  by  them  when 
they  come  of  age  to  re|»T  the  ezpence  of  their  maintenance  respectively :  espeeiaily 
where  the  second  hnsbana  was  a  man  of  small  sidislBiiee,  and  the  cmldie»had  ■  eompe« 


lent  pfOTisi^ii  to  reoeive  when  they  came  of  ase«  which  wae  to  aecnmnlate  for  them  ia 
the  mean  time,  and  he  mede  no  applica^on  to  Qianoery  for  an  allowance  out  of  the  food, 
as  he  might  hare  done. 

ASSUMPSIT  for  meat,  drink,  washing,  lodging,  and  other  necttsariea 
provided  liy  the  phintifffor  the. defendant  for  seven  years  tefeie,  lor  which 
the  defendant  afterwards  promised  to  pay  him  so  much.  ~  There  was  a  seeoad 
eooDt  upon  a  guanium  vtUebamif  and  other  common  connts  .*  To  which^  the 
deieadnsC  pleaded  the  general  issue,  and  gave  notice  of  set-off  for  wages^ 
work  and  labour,  fcc.  At  the  trial  before  G^'afs,  J.  at  the.  last  asstaes  tof  the 
coiiDty  of  SufMf  the  case  appeared  to  be  as  follows:  The  defendant  was 
the  son  of  the  plaintiff's  wife  by  a  former  husband,  and  he  and  three  other 
cUldren  of  the  former  marriage  were  maintained  1^-the  phintifffor  several 
ytaia  during  their  minority ;  and  after  the  defeiraaot  -came  of  ace,  and  a 
demand  was  made  upon  him  by  the  plaintiff  for  the  expences  of  his  main- 
tenance, the  defendant  jpromised  to  pay  it*  The  situation  of  the  family  was 
this;  die  defendant's  mtker  died  insolvent,  and  the  plaintiff  did  not  i^ipewr 
to  have  any  substance  of  his  own»  having  been  obliged  to  sell  a.  small  estatOt 
whidi  he  had  at  tb«  time  of  bis  marriage,  to  satisfy  certain  creditors  ti^ 
whom  his  wife  had  bound  herself  for  her  former  husband's  debts.  But  she 
had  a  freehold  estate  of  about  IQOL  per  annum  cleiar  value,  with  a  house  op- 
en it,  in  which  she  and  her  children  were  living  when  she  married  the  plain* 
tifi^  and  in  which  they  all  continued  to  reside  for  some  yearSf  till  the  defend* 
ant  left  them,  when  about  the  age  of  nineteen.  This  estate  of  hers,  and  the 
fortune  of  the  defendant  and  the  rest  of  her  children,  came  to  them  by  the 
will  of  her  uncle,  whereby  he  devised  aH  his  messuages,  lands,  dec.  at  Wiek* 
am  to  certain  trustees,  in  trust  to  pay  the  clear  rent  and  profits  to  his  niece 
AnMf  the  wife^of  JoAn  Martin{a)f  during  her  life,  for  her  own  separate  use ; 
lemainder  to  certain  of  her  children.  He  then  devised  about  2M.  a-;^ear  ii» 
hnd  to  each  of  her  children  (including  the  defendatit),  vrith  a  proviso  m  ease 
of  die*  death  of  any  of  the  children  before  the  age  of  twenty*one  y^ars  re* 
spectively,  without  leaving  issue  6f  their  body,  that  the  estate  so^given  to  the 
cnild  so  dying  was  to  be  sold  by  the  trustees,  and  the  money  to  be  shared 
among  the  survivors,  as  and  when  they  should  respectively  come  of  age. 
And  to  each  of  the  children  was  further  given  a  legacy  of  50(X.,  and  the  tes* 
tstor  directed  the  same^  with  the  accumulating  interest,  to  be  paid  as  and 
when  diey  should  respectively  attain  the  age  of  twentv-one  years,  with  the 
same  proviso  as  before  in  case  of  the  death  of  either  before  age. 

It  appeared  that  the  plaintiff  had  brought  up  the  children  and  givten  them 
boarding  in  a  manner  suitable  to  their  expectations,  but  bejrOnd  what  could 
have  been  expected  of  him,  upon  a  supposition  that  no  provision  was  made 
for  them  out  of  which  he  mignt  thereafter  be  reimbursed  when  they  came  of 
age.  A  sister  of  die  defendant,  who  still  lived  in  the  plaintiff's  family»  ftof^^ 
ed  that  in  a  conversation  with  the  defendant,  in  which  she  had  mentioned 
her  own  intention  of  pajring  for  her  board,  the  defendant  said  that  he  shottld 
have  paid  the  plaintiff  oat  for  his  eldest  brother,  who  had  advised  him  not  U> 

(a)  New  ths  pfaualiff 's  Wife. 
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do  so.  The  plaintiff's  claim  was  at  the  rate  of  twenty  guineas  a-vear  board, 
washing,  and  lodging,  for  five  years  and  upwards.  The  learned  Judge  left  it 
to  the  jury,  Whether  the  plaintiff  bad  supplied  ^e  defendant  with  more  than 
his  state  and  condition  required?  That  if  he  had  not,  or  %6  the  extent  at 
least  that  was  necessary  and  proper,  it  was  a  meritorious  consideration  to 
support  the  promise  made  by  the  defendant  after  he  came  of  age.  The  jury 
Wer^  of  opfinicln  that  the  expence  incurred  by  the  plaintiff  in  the  maintenance 
of  the  defendant  amounted  to  201.  a-year,  but  that  according  to  the  defend- 
ant's state  and  condition  there  ought  not  to  have  been  more  than  lOL  a-year 
expended  upon  him ;  and  therefore  they  found  a  verdict  for  the  plaintiff  for 
60/.  for  five  years.  And  the  defendant  had  leave  to  move  to  enter  a  nonsuit 
if  the  Court  thought  that  the  action  was  not  maintainable,  or  why  a  new  trial 
should  not  be  had.     And  a  rule  nisi  having  been  obtained, 

SeUoUy  Serjt,  shewed  cause  against  the  rule,  and  contended,  that  the  ac- 
tton  was  maintainable  on  general  principle,  as  well  as  on  the  special  circam- 
stances  of  the  case.  The  obligation  of  maintaining  one  another  by  the  atat* 
nte^  (48  EKz.  "c.  %  s.  7.)  founded  on  the  law  of  nature,  onl^  holds  between 
natural  parents  and  children,  and  extends  not  to  similar  relationship  contract* 
ed  by  marriage.  For  though  the  contrary  was  once  supposed  to  have  been 
decicfed  in  two  cases,  in  the  time  of  Queen  Anne,  of  R,  v.  CUntkam,  Foley, 
39,  and  R.  v.  St,  Botolph%  Aldgatt^  lb.  42,  yet  these  were  overruled  in  the 
subsequent  case  of  JL  v.  MundaUt  I  Stra.  190,  which  has  been  recently  coii* 
irmed  in  Ttibb  v.  Harrison^  4  T^rm  Rep.  118,  and  in  Woodford  ▼.  lAlimrm^ 
20  Geo.  2.  1  Const.  325. 

Lord  Bllbnborouoh,  C.  J.  The  case  of  BiUirngsfy  ▼•  Crickettt  1  Bro. 
Ch.  Cas.  268,  went  much  farther ;  for  there  the  Court  of  Chancery  held  that 
the  mother  herself,  after  a  second  marriage,  was  not  liable;  aikd  decreed 
mbintenance  out  of  the  interest  of  the  children's  fortunes.  We  will  bear  the 
other  side. 

Wilson  and  Best,  contra.  Nothing  was  furnished  to  the  defendant  and  the 
other  children  beyond  plain  necessaries,  which,  if  the  plaintiff  were  bound 
by  law  to  provide  for  them,  being  the  children  of  his  wife,  there  was  no  con- 
sideration for  the  subsequent  promise.  It  was  indeed  said  in  Tnbb  v.  Har^ 
rison,  and  other  cases,  that  the  statute  of  Elizabeth  extends  only  to  natural 
relations,  and  that  consideration  alone  was  the  ground  of  those  determina- 
tions ;  but  the  true  reason  of  the  second  husband's  liability  in  such  cases  is, 
that  the  natural  mother  being  by  law  bound  to  maintain  her  own  children,  he 
who  marries  her  takes  iier  with  this  burthen,  and  is  immediately  chargeable 
with  it  like  any  other  of  his  wife's  debts.  Upon  this  principle  the  cases  of 
R.  y,  Clentham  and  R,  y.  St,  Botolph%  Aldgate,  proceeded,  which  appear  to 
have  come  judicially  before  the  Court ;  and  therefore  Lord  C.  J.  Pratt  was 
mistaken  in  his  representation  of  them  in  R,  v.  Munday,  and  in  stating  that 
Uie  point  was  then  res  integra.  For  it  had  also  been  decided  in  another  case, 
of  one  JinkeSf  Styl.  283,  referred  to  in  Foley,  44,  where  an  prder  upon  the 
grandmother,  who  had  married  a  second  husband,  to  maintain  her  grand- 
children, was  quashed ;  the  Cour^  saying,  that  a  feme  covert  could  not  be 
charged,  but  that  they  ought  to  have  charged  her  husband.  "  The  same  ques- 
tion clime  under  consideration  in  Gerard's  case,  2  Bulstr.  346,  which  was 
heard  at  great  length  before^  the  Judges^  Whitlocke  and  Croke^  at  Serjeant's 
Inn,  when  they  both  agreed  that  the  husband  would  be  chargeable  if  he  re- 
ceived any  portion  with  his  wife,  though  they  difiered  otherwise.  The  case 
wfui  recognized  as  good  law  by  Lord  Holt  in  Walton  v.  Sparky  Comb.  32L 
This  case  of  R.  v.  Munday  is  also  reported  in  Fortescue,  303,  where  this 
reason,  which  seems  but  of  little  weight,  is  assigned  for  the  decision,  that  the 
mother,  after  her  second  marriage,  cannot  be  of  ability  to  maintain  her  chil- 
dren by  the  first  marriage,  and  the  second  husband  cannot  be  liable  in  respect 
of  her  property,  being  a  purchaser  for  a  valuable  consideration.    But  it 
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^DrauUbe  more  reasonablet  according  to  thedMtinction  noticed  in  1  Blac.  Com. 
448»  te  hold  that  the  husband  takes  the  wife's  estate  subject  to  her  obliga- 
Cioas ;  for  otherwise,  though  the  mother  were  of  ability  and  under  an  order 
Co  maintain  her  children,  she,  by  her  own  act,  in  marrying  a  second  hus- 
band, can  release  herself  and  her  husband  from  such  lefi:al  liability,  and  throw 
the  burden  of  maintaining  her  children  upon  the  parish.  Admitting,  there- 
fore, the  cases  of  JR.  v.  Munday  and  Tubb  r.  Harrison  to  be  law ;  yet,  on  the 
reason  assigned  in  Fortescue's  report  of  the  former,  this  action  is  not  main^ 
tainaUe :  for  here  the  wife  had  a  separate  estate  by  the  will  of  the  uncle, 
and  therefore  continued  of  ability  after  her  coverture  as  well  as  before. 
Then  if  she  were  liable  in  respect  of  such  separate  estate,  it  is  unneces- 
aary  bow  to  inquire  whether  an  order  might  have  been  made  upon  her  alone, 
or  upon  the  husband,  or  upon  both  ;  or  whether  the  husband  might  not  have 
applied  to  the  Court  of  Chancery  for  an  allowance  of  maintenance :  though 
it  18  observable  that  neither  interest  nor  maintenance  is  given  by  the  will 
to  the  children,  but  the  whole  of  their  shares  is  to  accumulate  till  they  re* 
apectively  come  of  age ;  and  in  case  of  the  deatb  of  either  before,  his  share 
is  to  go  over.  At  any  rate,  the  husband  not  having  applied  for  maintenance 
at  the  time,  it  is  now  too  late  to  supply  the  omission  in  another  mode.  But 
aapposing  a  father<-ia-iaw  is  in  no  event  liable  to  support  his  wife's  children, 
and  that  the  plaintiff  might,  if  he  had  pleased,  have  thrown  them  upon  the 
pariah :  yet  having  chosen  voluntarily,  to  support  them  as  a  nft,  and  not  upon 
a  oontract,  be  cannot  now  convert  the  chai^  into  a  debt.  In  Siont  v.  Carr, 
8  Espin.  Ni.  Pri.  Cas.  1,  which  was  an  action  by  a  schoolmaster  for  the 
board  and  education  of  one  of  the  children  of  the  defendant's  wife  by  a  for* 
met  husband,  it  appeared  that  the  defendant,  after  his  marriage,  lived  "for 
some  time  in  the  hoose  which  the  first  husband  had  occupied  together  with 
the  family,  and  then  went  abroad,  leaving  the  wife  and  children  in  the  same 
place,  after  which  the  wife  had  placed  the  child  at  the  plaintiff's  schools 
And  Lord  Kenyony  though  he  adhered  to  the  decision  of  TtM  v^  Harrison^ 
yet  held  that  the  second  husband,  having  adopted  the  children  and  treated 
them  as  part  of  his  own  family,  stood  in  loco  pareiUit,  and  was  bound  to  the 

eiintiff    And  he  added,  that  if  the  wife  enjoyed  property  from  her  first  bus- 
od,  it  made  the  case  stronger;  but  that  even  if  he  had  died  insolvent,  it 
would  not  have  altered  his  opinion. 

Lord  Ellsmbosougb,  C.  /.  However  that  case  might  be  afterwards  as  be- 
tween the  father-in-law  and  the  child,  yet,  as  to  third  persons,  the  former  was 
bound  by  the  acts  of  his  wife  in  providing  for  the  children  whom  he  held  out 
to  the  world  as  part  of  his  family.  So  here,  the  plaintiff  would  have  been 
liable  to  the  tradesmen  who  supplied  the  children  with  necessaries,  by  his 
wife's  orders,  while  they  were  living  witb  him  as  part  of  his  family.  Bot  aa 
to  the  general  obligation  of  parents  and  children  to  provide  for  each  other,  in 
TtM  V.  Barrisotit  which  is  the  latest  decision  upon  the  subject,  and  in  which 
the  other  authorities  were  considered,  it  wa^  hofden  to  extend  only  to  natural 
relations.  Then  the  plaintiff,  not  standing  in  that  relation  to  his  wife's  chil- 
dren by  her. former  husband,  was  not  bound  by  the  act  of  marriage  with  their 
mother  to  maintain  them,  but  stood  in  that  respect  in  the  situation  of  any 
other  stranger.  And  having  done  an  act  beneficial  for  the  defendant  in  his 
infancy,  it  is  a  good  consideration  for  the  defendant's  promise  after  he  came 
of  age.    In  such  a  case  the  law  will  imply:a.-request ;  and  the  fact  of  the 

S remise  has  been  found  by  the  jury.  The  cases  both  at  law  and  in  equity 
ave  certainly  gone  on  considering  a  child  so  circumstanced  as  being  enti- 
tled to  maintenance  out  of  the  fund,  and  the  plaintiff  might  have  applied  to 
Chancery  for  an  allowance  in  this  case  :  but  though  he  did  not  make  such  ap- 
plication, but  expended  his  own  funds  for  the  benefit  of  the  defendant,  it  is  a 
good  consideration  at  least  for  the  subsequent  promise  to  repay  him. 
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OtosBy  J.  In  Sautkeri0n  v.  ffkUhek  (a),  it  wm  holdeii  that  if  goodB  be  pro- 
Tided  f<Nr  an  infimt,  thouffh  not  necesaories,  yet  if,  after  he  cone  of  age,  he 
promise  to  pay  for  them,  he  is  bound.  Then  if  bound  to  a  stranger  in  such 
a  case,  there  is  no  reason  why  he  should  not  be  bound  to  a  father  who  has 
provided  for  him  as  the  plaintiff  has  done.  There  is  good  reason,  upon  geo«* 
eral  princlpk, .  why  such  a  promise  ^ould  be  binding ;  for  it  operates  as  aa 
encouragement  to  a  father,  who,  having  himself  only  a  small  income,  has  a 
son  with  a  good  estate,  which  he  is  not  to  enjoy,  till  he  comes  of  -age,  to  in- 
cumber  perhaps -his. owi^  fortune  ia  giving  his  son  an  edncaticm  proportionaUe 
to  his  future  prospects,  but  beyond ,  his  own  means,  upon  .the  ezpeetation 
that  his  son  will  take  the  circ^mstance  into  his  consideration  after  he  comes 
of  age.  Then  it  is  that  he  is  to  judge  whether  or  not  he  vrill  nmke  the  pion* 
ise,  and  to  what  extent.  But  if  he  do,  it  is  for  the  public  benefit  that  he  should 
be  bound  by  it 

LawskhcSi  J.,  The  early  cases  referred  to  proceeded  upon  a  mistake,  in 
considering  the  maintenance  of  the  children  as  a  debt  of  the  mother,  who  has 
married  a  second  hiusbaiid,  or  as^  a  deht  on  her  estate.  The  wants  of  the 
ehiidren  are  only  a  ground  for  an  order  of  .maintenance  on  the  parent,  if  of 
sttffidient  ability.  But  when  she  has  parted  with  that  aUtity  by  her  second 
marriage  she  is  no  longer  liable.  The  husband  only  takes  her  dAit ;  but  this 
is  no  Mt  of  hersk  Ceasing  to  be  of  ability,  the  maintenance  of  the  children 
oonld  not  have  been  enfefced  by  aa  order  against  her,  and  therefore  could 
not  have  been  enforced  at  all.  Then  the  phuntiff,  having  conferred  the  bea* 
efit  without  any  obligation,  it  is  a  good,  consideration  for  the  promise  by  the 
defendant  after  he  came  of  age. 

Lb  Blanc,  J.  The  only  method  of  compelling  maintenance  is  by  the  or^ 
der'prescribed  by  the  stat.  of  Elisabeth ;  and  in  the  latter  cases  it  has  been 
settled  that  that  statute  only  extends  to  natural  rehtions.  It  was  so  ruled  in 
JK.  V.  Munday^  and  more  recently  confirmed  in  Tnbb  v.  Harmon,    Then  the 

Ssstion  is,  whether,  the  plaintiff  having  afibrded  maintenance  to  the  de- 
dbnt  without  any  obligation,  it  is  not  a  good  consideration  for  a  pro- 
mise after  the  defendant  came  c^  age  ?  What  was  the  situation  of  theaa 
parties!  The  father,  a  man  with  a  small  income;  the  defendant, enti- 
tled to  a  good  provision  if  be  lived  to  the  age  of  twenty-erne,  which  was  to 
accumulate  for  him  in  the  mean  time.  The  father  might  have  applied  to 
Chancery  to  have  part  of  the  accumulation  for  the  maintenance  and  educa- 
tion of  the  son,  which  would  have  been  granted  to  him ;  but  not  having  done 
so,  the  accmnniatioti  has  gone  to  increase  the  son's  estate.  Therefore,  here 
is  a  clear  good  ground  for  the  prom]se.(l)    And  the  jury  having  only 

£'  ren  half  the  maintenance,  I  doubt  whether  we  should  do  a  benefit  to  the 
fendant  by  sending  this  to  a  new  trial.  Rule  discharged.(S) 

*■■■■  '  ■■■  «..■»»■■.  .1  II  lll^il  ■■!■  I  I^IH 

(41)  1 8tnLt«0,aiid  vidaS.  P.  1  Ld.  Ray.  389. 

(1)  In  Wki^  V.  J)om  ^ul%  Muc.  Rep.  415,  it  was  decided,  that  a  mother  was  not  com- 
peuable  to  aoppoct  an  infant  danghier  who  had  an  eatate  of  her  own  adeqnale  to  the  pur- 
poee ;  and  that  the  former  haying  famiahed  each  anpport,  mijrht  ha^e  an  action  a^nal  the 
kHer,  on  her  ooming  of  age,  on  an  implied  promaae  to  pay.  The  oaae  of  »/tfA«r,  it  was  le- 
nsrhed,  iad'Aient. 

(S)  [Bee  FreCe  t.  Bnnon,  4  Maea.  675,  where  it  waa  held,,  that  tl^  fatherin-Uw  oonld 
leeover  againit  the  minor  upon  an  imftud  aaiompait  for  necewaries,  bat  could  not  claim  his 
camiDga  against  his  sott-in*uiw*ii  eousent— W.] 
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.    .  Coare  v.  Giblett. 

4  £a8t,  85.    Jane  SSO,  1803. 

A  bond  to  flecure  an  annaity  set  forth  in  the  memorial  recited  that  the  consideration-mon- 
ey, 1,400/.,  was  paid  on  the  24th  of  Dec,  when  all  the  deeds  except  one  were  executed  and 
Dore  date ;  and  the  memorial  also  contained  a  specific  allegation  that  the  consideration- 
money  was  paid,  but  without  stating  any  particular  time ;  bat,  in  fact,  that  one  deed  not 
haTingbeen^executed  by  one  of  the  grantors,  the  grantee  delivered  over  the  consideration 
money  on  that  day  to  another  of  the  grantors  to  Ce  by  him  lodged  in  a  banker's  hands  in 
the  namesof  himself  and  the  grantee's  attorney  till  &at  deed  was  executed,  and  such  deed 
was  not  in  fact  executed,  nor  the  money  actually  available  to  the  grantors  till  the  26th  of 
the  same  month :  held  that  this  was  a  substantial'  compliance  with  the  annnitv  act,  17 
Geo.  3.  c.  26,  the  time  of  payment  of  the  coosideration-money  not  being  specifically  re- 
quired to  be  stated  by  that  act,  nor^beiug  any  otherwise  material  .than  as  entering  into  the 
(question  of  the  value  of  the  consideration.  And  held,  that  upon  an  issue  taken  (in  an  ac- 
tion of  debt  On  bond)  in  ^neral  terms,  without  reference  to  the  annuity  act,  upon  a  tra- 
verse that  the  censicleration-money  was  not  paid  bytke  grmiUe  to  the  use  of  the  grantors  i 
evidence  that  it  was  so  paid  on  the  26th  by  the  grantee's  agent  will  sustain  the  affirma- 
tive of  the  issue  so  generally  framed. 

IN  debt  on  bond,  dated  the  24th  of  December  1796,  in  the  penal  'snm  of 
2300/.,  the  defendant  craved  oyer  of  the  bond ;  by  which  it  appeared  lo  be 
a  bond  by  Ihe  defendant  singly  to  the  plaintiff;  and  of  -the  condition,  which» 
reciting  that  whereas  Wm.  Smith,  George  Smith,  B.  Underhill,  Charlet  Con^ 
her,  Cleophas  Camber,  and  Danisl  Smith,  had  contracted  with  the  plaintiff 
to  grant  him  an  annaity  of  1551,  lis.  Id.  for  the  life  of  the  survivor  <k  tho86 
six  persons ;  and  that  by  a  bond  of  the  same  date  (the  24th  of  December  1796,) 
five  of  those  six  persons  named  became  jointly  and  severally  bound,  and 
it  was  intended  that  Charles  Camber,  the  sixth,  should  also  have  become 
bound  to  the  plaintiff  in  2,800/.,  conditioned  for  the  payment  of  the  an* 
nuity  during  the  life  of  the  survivor  of  them,  the  grantors,  by  four  quarterly 
payments,  viz.  the  24th  of  March,  24th  of  June,  24th  of  September,  and  24th  of 
December  in  each  year ;  and  reciting  farther,  that  Charles  Comber  had,  by  an  un* 
fortunate^  accident,  been  rendered  incapable  of  executing  the  said  bond  on  thai 
day,  and  therefore  that  the  defendant,'  at  the  request  of  the  other  grantors,  had 
agreed  to  become  a  surety  with  them  for  the  payment  of  the  annuity,  **  in  con- 
**  sideratioft  of  the  sum  of  1,4002.  having  been  this  day  paid  by  the  said  Wm. 
«•  Ware  (the  plaintiff)  to  or  for  the  use  of  them  the  said  W.  S.,  G.  S.,  E.  U.,  C. 
**  C,  CI.  Cm  and  Daniel  Smith;*'  was  that  the  bond  (in  suit)  should  be  void  if 
the  said  annuity  were  truly  paid  during  the  life  of  the  survivor  of  the  six 
persons  named.  And  then  the  defendant  pleaded,  1st,  nan  est  factum,  on  which 
issue  was  joined.  2dly,  That  the  plaintiff,  within  twenty  days*  of  the  execu- 
tion of  the  said  bond,  dsiased  a  memorial  of  that  and  certain  other  instru- 
ments for  granting  and  securing  the  said  annuity  to  be  inroUed  in  Chancery : 
and  then  set  out  the  memorial  (in  the  manner  stated  in  the  former  report  of 
this  case  upon  the  detnurrer(a),)  in  which  the  several  instruments  were  men- 
tioned, all  dated  the  24th  of  December  1796,  '*  in  consideration  of  the  sum 
•*  of  1,400Z.  that  day  paid  to  the  said  W.  S.,  G.  S.,  JR.  K,  Ch.  C,  CI.  C, 
**  and  Daniel  Smith,  and  which  sum  of  1,400Z.  was  in  fact  paid  to  the  said 
Daniel  Smith,  for  the  use  of  himself  and  the  said  W.  S.,  G.  S.,  R.  TJ.,  Ch. 
C,  and  CI.  C,  by  Wm.  Coare."  The  plea  then  stated,  that  the  bond  first 
mentioned  in '  the  memorial  was  a  bond  dated  the  24th  of  i)tfG«w6er  1796, 
whereby  the  grantors  became  jointly  and  severally  bound,  and  that  the 
memorial  in  which  it  was  at  first  only  stated  that  they  became  bound,  not  say- 
ing jointly  and  severally,  though  it  was  afterwards  so  stated  in  the  recital  of 
another  bond  as  set  forth  in  the  memorial  (a))  was  not  a  good  and  sufficient 

(«)  Videaias,3£ut9  461. 
Vol.  II.  43 
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memorial  of  the  bond  and  of  the  consideration  of  granting  the  annuity  by 
reason  of  which  the  bond  (in  suit)  was  void  in  law.  To  this  plea  the  plain- 
tilT  replied,  that  it  was  a  good  memorial  of  the  bond  therein  mentioned,  and  of 
the  consideration  of  granting  \he  said  annuity  according  to  the  form  of  the 
statute,  &c.  To  which  there  was  a  general  demurrer  and  joinder.  3dly, 
The  defendant  pleaded,  that  the  plaintiff,  within  twenty  days  after  the  execU'- 
tion  of  the  bond  in  suit,  caused  the  memorial  in  the  second  plea  mentioned  to 
be  Enrolled  in  Chancery,  and  that  no  other  memorial  of  the  same  bond  was 
inrolled,  and  that  "  the  said  sum  of  1,400/.  in  the  said  condition  of  the  said 
"  bond  mentioned  to  be  paid  by  the  said  plaintiff  to  or  for  the  use  of  the 
"  said  W.  S^  G.  S.,  ^c,  and  Daniel  Smithy  was  not  paid  by  the  said  plaintiff 
*^  to  and  for  the  use  of  the  said  W.  S.,  6.  S.,  &;c.  and  Daniel  Smith,'"  i^pon  ' 
which  issue  was  joined.  The  fourth,  sixth,  and  seventh  pleas  are  noi  ma- 
terial to  be  stated.  5thly,  the  defendant  pleaded,  ^^  That  the  said  sure  of 
*'  1,400/.  in  the  said  condition  in  the  said  bond  (in  suit),  and  the  said  memo- 
"  rial  mentioned  as  the  consideration  of  and  for  granting  the  said  annuity  to 
"  the  said  plaintiff,  was  not^  nor  was  any  part  thereof,  paid  on  the  said  24ih 
'*  day  of  December  1796,  as  is  in  the  same  condition  and  memorial  in  that 
behtdf  alleged  ;^*  and  upon  this  also  issue  was  joined. 

At  the  trial  all  the  issues,  except  the  fifth,  were  found  for  the  plaintiff,  and 
judgment  having  been  also  given  for  the  plaintifif  upon  the  demurrer  to  the 
second  plea,  a  rule  was  obtained  upon  a  former  day  in  this  term,  calling  on 
the  defendant  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  sign 
final  judgment,  notwithstanding  a  verdict  for  the  defendant  on  the  fifth  issue : 
and,  on  the  other  hand,  the  defendant  obtained  another  rule«  calling  on  the 
plaintiff  to  shew  cause  why  judgment  shoald  not  be  entered  for  the  defendant 
upon  the  third  issue.  Both  these  rules  came  on  to  be  considered  together ; 
and  the  facts  appeared  upon  Lord  EUenborough's  report  of  the  trial  to  be, 
that  the  plaintiff  was  ready  to  have  paid  the  consideration-money  of  l,400i!» 
on  the  24th  of  December  1796,  when  all  the  deeds  for  granting  and  securing 
the  annuity  were  to  have  been  executed.  But  some  of  the  parties  not  attend- 
ing to  execute  them,  it  was  agreed  that  the  consideration-money,  which  was 
in  fact  delivered  by  the  plaintiff  on  that  day  to  Daniel  Smith,  one  of  the 
grantors  then  present,  should  be  placed  by  him  in  a  banker's  hands  in  the 
names  of  himself  and  of  Mr,  Lotoe,  the  plamtiff 's  attorney,  until  all  the  deeds 
were  executed  and  ready  (o  be- delivered.  Accordingly  Iiowe  accompanied 
Daniel  Smith  to  the  bankers  with  the  money,  where  D.  Smith  placed  it  in 
their  joint  names,  and  took  an  accountable  receipt  as  follows :  "  Received 
«  December  24th,  1796,  of  Mr.  D.  Smith  and  /.  Lowe,  1,400/.  on  account,  to^ 
'*  account  for  on  demand.'^  (Signed  by  the  bankers.)  On  the  next  day  the 
defendant  executed  the  bond  in  question ;  and  on  the  26th  of  December^  all 
the  other  grantors  having  executed  the  other  instruments,  Xowe  accompanied 
Daniel  Smith  to  the  bankers,  when  they  gave  up  the  accountable  receipt,  and 
D,  Smith  received  the  l,400h  All  the  grantors  except  the  defendant  were 
principals. 

Erskine,  Gibbs,  and  Reader,  argued  in  support  of  the  rule  forenteri^ig 
judgment  for  the  defendant  en  the  third  issue,  and  against  the  rule  for  enter- 
ing judgment  for  the  plaintiff,  notwithstanding  the  finding  of  the  fifth  issue 
for  the  defendant,  1st,  The  day  of  payment  of  the  consideration-money  is 
very  material ;  because,  as  it  affects  the  value  of  the  Consideration,  if  it  be 
not  stated  exactly,  the  consideration  itself  cannot  be  said  to  be  truly  stated  as 
required  by  the  annuity  act  17  Geo.  3,  c.  26.  Now  the  memorial,  by 
stating  the  consideration-money  to  have  been  paid  on  the  24ih,  when  in  fact 
it  was  not  paid  till  the  26th,  has  stated  it  to  be  morp  valuable  than  it  really 
was,  inasmuch  as  the  grantors  had  less  use  of  it  by  two  days  than  appears  by 
the  memorial.  For  this  reason,  in  RumbaU  v.  Murray,  3  Term  Rep.  298, 
Berr^  v.  Bentley,  6  Term  Rep.  690,  and  Pool  v.  Cabanes,  8  Term  Rep.  328, 
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it  was  holden,  that  if  the  consideration  of  an-  annuity  be  paid  in  promissory 
notes  or  bankers'  checks,  the  times  when  they  were  payable  must  be  set 
forth  in  the  memorial,  as  affecting  the  value  of  the  consideration.  By  the 
4th  sect,  of  the  annuity  act,  if  any  part  of  the  consideration  stated  be  retain- 
edt  it  avoids  the  annuity.  Now  here  the  whole  was  retained  two  days ;  and 
if  that  may  be  done  for  so  long,  why  not  for  much  longer.  The  grantors  had 
no  control  over  the  money  from  the  24th  to  the  26th.  [Lord  EUenbarougk, 
C.  J.  The  word  retained  in  the  statute  must  certainly  be  understood  of  a 
retainer  to  the  party^s  own  use,  which  was  not  the  case  here.]  The  material- 
ity of  the  day  is  further  marked  in  this  case  by  the  form  of  the  issue,  which' 
IS,  that  the  1,400/.  in  the  condition  of  the  bond,  and  the  said  memorial  men- 
tioned, was  not  paid  on  the  24th  of  December  1796,  as  is  in  the  said  condition 
end  memorial  in  that  behalf  alleged ;  expressly  therefore  referring  to  the 
consideration  as  stated  in  the  memorial :  and  in  the  recital  of  the  bond  in  the 
memorial,  the  consideration  is  stated  to  have  been  paid  on  the  24th,  the  truth 
of  which  is  disproved  by  the  finding  of  the  fifth  issue  in  the  negative.  If  it 
be  material  to  state  the  true  day  of  payment  in  the  memotial,  it  must  be 
equally  necessary  to  aver  it  ia  pleading,  otherwise  a  wrong  day  would  be 
stated  on  purpose  to  mislead.  But  though,  an  averment  of  the  particular  di$y 
of  payment  were  irrelevant,  yet  it  having  been  averred,  it  must  be  proved  as 
kid.  2dly,  The  third  issue  should'  upon  the  evidence  have  been  found  for  the 
defendant ;  for  it  is  an  essential  part  of  the  annuity  act,  as  settled  in  Dalmar 
▼.  Barnard^  7  Term  Rep.  248,  that  the  memorial  should  staie  the  very  hand 
by  which  the  consideration^money  was  paid  ^to  the  grantors.  Here  the  me- 
morial states  it  to  have  been  paid  by  fVm»  Coare  for  their  use;  the  issue  is, 
that  it  was  not  paid  by  him,  and  in  fact  it  was  paid  by  the  hands  of  Lowe  and 
Wm,  Smith  ;  for  payment  means  fdtimate  payment  to  the  parties  entitled  to 
receive  it,  and  not  a  temporary  deposit  in  the  names  of  other  persons,  though 
ultimately  to  be  accounted  for  by  them  to  the  parties  entitled  upon  the  per* 
formance  of  the  stipulated  condition.  And  it  appears  that  when  payment 
was  actually  made  on  the  26th,  Wm.  Coarfi  was  not  present :  the  payment 
therefore,  properly  so  called,  was  not  made  by  him,  b^t  on  his  behalf  to  D. 
S.J  for  the  use  of  himself  and  the  other  five  persons. 

Park  and  Holroyd^  contra.  The  third  issue  which  was  found  for  the 
plaintiff  has  no  reference  either  to,  time  or  to  the  annuity  act:  the  form  of 
taking  the  issue  is,  ''  without  this,  that,  &c.  in  mannfir  and  form  as  ik  the 
plea  alleged;"  then  unless  the  time  alleged  in  the  plea  were  material,  which 
it  is  not  here,  the  question  is  the  same  as  in  any  other  case  ;  and  no  doubt  up- 
on an  issue  generally  framed  whether  payment  were  made  by  such  a  party, 
proof  of  payment  by  his  agent  would  be  sufficient  to  substantiate  the  allega- 
tion. The  issue  might  indeed  have  been  so  framed  as  to  make  the  time  of 
payment  material  with  reference  to  the  memorial  under  the  annuity  act,  a9  in 
the  fiflh  issue ;  but  it  is  not  so  framed.  It  may  however  be  also  cQnaidered 
as  payment  in  fact  by  W.  Coare  on  the  24th ;  for  the  money  was  on  that 
day  handled  over  by  him  to  D.  Smithy  one  of  the  grantors ;  the  plaintiff  then 
ceased  to  have  any  use  of  or  control  over  it;  and  it  was  the  default  of  the 
grantors  themselves  that  they  had  not  the  entire  use  of  the  money  then,  nor 
until  the  26th,  by  their  delaying  so  long  the  execution  of  the  deeds.  The 
money  being  paid  by  W.  Coare  on  the  24th,  upon  a  condition  to  be  perform- 
ed by  the  grantors,  when  the  condition  was  performed  it  became  a  payment 
from  that  time.  As  in  the  case  of  a  delivery  as  an  escrow,  if  the  deed  after- 
wards take  effect,  it  takes  effect  from  the  original  delivery,  and  that  made  by 
the  party  himself.  Next,  the  plaintiff  is  entitled  to  judgment,  notwithstand-  ' 
ing  the  finding  of  the  fifth  issue  for  the  defendant,  viz.  that  the  payment  was 
not  made  on  the  24th,  that  being  an  immaterial  issue.  For  the  anntiity  act 
does  not  require  that  the  exact  time  of  paying  the  consideration-money  should 
be  stated  in  the  memorial,  nor  was  that  ever  holden  to  be  necessary.    And 
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though  the  money  be  Btated  in  the  recital  of  the  bond  to  have  been  this  dag 
(▼iz.  the  24th)  paid  by  W,  Coare;  yet  there  is  afterwards  a  substantive  al« 
legation  in  the  memorial  of  the  payment  without  reference  to  time :  *'  whicb 
"  sum  of  1,400/.  was  in  fact  paid  to  the  said  D.  S.,  &c.  by  W.  C."  Then  as 
to  the  time  of  payment  entering  into  the  value  of  the  considerationy  it  might 
be  a  question  if  the  money  were  kept  back  fraudulently  and  eo  intuitu  to  lessen 
the  value  of  the  consideration-mooey  to  the  grantor ;  but  there  is  no  pretence 
of  that  sort  here :  and  the  words  of  the  4th  clause  of  the  act  referred  to  are 
not  *' retained  for  any  other  purpose"  which  the  objection  supposes,  but  ^'  re- 
*'  tained  on  any  other  pretence  ;"  which  shews  the  meaning  of  the  Legisla* 
ture.  The  case  of  Bumball  v.  Murray^  3  Term  Rep.  298,  was  very  difierent 
from  this ;  ibr  there  the  consideration  was  alleged  to  be  paid  in  moneys  where- 
as it  was  in  notes.  In  Berry  v.  Bentley,  6  Term  Rep.  690,  the  payment 
was  stated  to  have  been  made  by  a  promissory  note^  which  had  since  been 
paid;  .but  when.it  was  made  payable,  or  how  long  aifter  it  was  in  fact  paid, 
did  not  appear,  except  b^  an  affidavit,  which  the  Court  held  could  not  supply 
the  defect  of  the  memorial.  The  same  objection  f^pplied  to  Pool  y.  CabaneSf 
8  Term  Rep.  328.  But  there  are  several  cases  to  shew  that  where  the  con<f 
aideratioB  of  the  annuity  is  in  money,  the  time  of  paying  it  is  not  material  to 
be  set  out  in  the  memorial ;  as  in  Symnums  v.  Mortimer^  6  Term  Rep.  139, 
where  1,200Z.  having  been  paid  for  the  grant  of  an  annuity,  and  the  secari-, 
ties,  to  prevept  their  being  registered,  had  been  renewed  from  twenty  days  to 
twenty  days,  and  then  600/.  more  had  been  paid  for  the  grant  of  a  further 
annuity,  and  the  securities  after  other  like  renewals  registered;  the  memorial 
stating  th^  consideration  for  the  whole  to  be  1,800Z.,  was  deemed  suMci^nL 
So  in  ex  parte  Fallon^  lb.  283,  and  Eelf  v.  Ambrose,  7  Term  Rep.  551, 
money  len^  and  paid  at  difierent  times,  before  the  granting  of  the  respective 
annuities,. was  holden  to  be  sufficiently  described  as  one  entire  consideration 
of  so  much  money.  [Lawrence,  J.  iThe  only  question  in.  the  latter  case 
was,  Whether  a  debt  antecedently  contracted  was  not  a  good  consideration  in 
money  within  the  annuity  act  ?]  Cur»  adv.  vu)t* 

Lord  Ellenbobough,  C.  J.     This  is  a  case  in  which,  in  a  transaction  nn- 

auestionably  fair  and  honest  in  all  its  parts,  as  far  as  respects  the  grantee  of 
le  annuity,  he  is  sought  to  be  entangled  in  certain  net-wprks  of  the  law, 
from  which  it  will  certainly  afford  us  satisfaction  to  be  able  justly  to  disen- 
tangle hinu  The  transaction  is  this  ;  the  plaintiflf,  the  grantee  of  an  annuity 
ef  155Z.  lis.  Id,,  paid  the  full  agreed  consideration  for  that  annuity  ;  that  is 
to  say,  1,400/.  without  defalcation  of  one  penny,  on  Saturday  the  24th  of  De* 
cemher  1796,  the  day  when  the  securities,  all  but  one,  viz.  the  bond  of  the  de- 
fendant, a  surety,  were  executed,  and  dated,  as  they  naturally  would  be,  on 
that  day,  and  reciting  ihe  money  as  then  paid.  The  money  was  paid  on  that 
day  by  the  plaintiff  himself  to^Daniei  Smith,  one  of  the  six  grantors,  for  him- 
self and  all  the  other  five  grantors ;  but  the  bond  of  the  defendant  Cribletl,  the 
surety,  not  being  then  executed,  the  money  ,was  turned  over  hy  Daniel  Smith 
into  the  hands  of  the  plaintiff's  bankers,  and  there  it  remained  on  an  account- 
able receipt  given  by  such  bankers  for  that  sum  to  and  in  the  names  of  the^ 
said  Daniel  Smith,  one  of  such  grantors,  and  a  person  of  the  name  of  Lmoe^ 
the  plaintiff's  attorney,  till  the  Monday ^  the  26th  of  December  following,  when 
the  deed  of  the  defendant  Giblett,  the  surety,  being  executed,  the  money  so 
impounded  in  the  hanis  of  the  bankers  was  liberated  by  the  plaintiff's  attor- 
ney signing  a  check  to  Daniel  Smith,  to  enable  hinx  to  have  the  money  out 
of  their  hands ;  that  is,  in  effect,  by  giving  up  the  accountable  receipts  and 
by  the  bankers  paying  back  the  money  to  Daniel  Smith,  from  whom  they 
had  immediately  and  actually  received  it  on  the  24th  of  December,  the  Sat* 
urday  preceding  the  Monday.  Upon  this  statement  of  the  transaction  it  ap- 
pears that  the  plaintiff  divested  himself  of  the  money  on  the  24th ;  and  that 
the  grantors  of  the  annuity  would  have  acquired  it  immediately  and  abso- 
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lately,  instead  of  having  only  a  temporary  and  fiduciary  possesaion  thereof 
on  that  day,  if  the  surety's  (t.  c.  the  defendant's)  bond  bad  been  then  esecut* 
ed,  as  it  should  have  been  ;  and  that  the  absolute  vesting  of  the  money  bene- 
ficially in  the  grantors  of  the  annuiiy.was  only  suspended  and  postponed  till 
the  act  stipulated  to  be  done  as  a  condition  precedent  on  their  part  should  be 
performed.'  It  has  been  contended  on  the  part  of  the  plaintiff,  by  analogy  to 
the  case  of  a  deed  delivered  as  an  escrow,  and  to  become  the  deed  of  the 
party  delivering  it  afterwards  upon  the  performance  of  a  certain  condition^ 
that  when  the  deed  of  the  defendant  (xiblett  was  afterwards  executed  (which 
was  the  condition  to  be  performed  in  this  case)  the  money  became  by  relation 
a  payment  by  the  plaintiff  to  the  grantors  from  and  at  the  time  of  its  being 
originally  deposited  with  the  bankers  on  that  condition.  And  there  seems  to 
be  good  ground  upon  principle  for  so  contending.  It  is  laid  down  in  5  Co. 
84  b.  Perryman^a  case,  "  That  if  a  man  deliyers  a  writing  as  an  escrow  to  be 
**  his  deed  on  certain  conditions  to  be  performed,  and  afterwards  the  obligor 
**  or  obligee  dies,  and  afterwards  the  condition  is  performed,  the  deed  is  good  j  • 
**  for  there  was  tradiiio  inchoata  in  the  life  of  the  parties.;  sed  po»teq  consume 
'*  meUa  exutens  by  the  performance  of  the  condition,  it'  takes  its  effect  by 
"  force  of  the  first  delivery,  without  any  new  delivery."  So  in  the  case  then 
at  bar,  a  feoffment  required  by  the  custom  of  a  particular  manor  to  be  pre* 
aented,  d|d,  when  it  was  presented  according  to  such  custo.m,  take  effect'by 
force  of  the  livery  before.  So  also  Comyn's  Dig.  title  Capacity,  D.  2.  "  u 
*'  a  woman  make  a  grant  when  sole,  and  deliver  the  deed  as  an  escrow,  to  be 
^  her  deed  upon  condi^ons  to  be  performed  :  and  before  the  conditions  per* 
**  formed  she  take  husband,  and  then  the  conditions  are  performed,  it  wilt  be 
«*  good ;  for  after  performance  it  has  relation' to  the  delivery ;"  and  cites  Perk, 
Grout,  9.(1)  I  cite  these  authorities  for  the  principle:  although  the  strict 
and  literal  analogy  to  the  case  oC  lin  escrow  does  not  hold  here ;  because 
here  the  delivery  or  original  inchoate  payment  was  made  to  one  of  the  par- 
ties themselves,  and  not  to  a  stranger  {  and  a  deed  cannot  be  delivered  as  an 
eicrMO,  properly  so  called,  to  a  party.  The  principle  is,  that  an  inchoate  act, 
which  is  to  be  consummate  on  the  performance  of  a  conditional  act  required 
to  be  first  done  by  the  party  who  is  the  object  of  such  inchoate  act,  and  where 
the  performance  rests  wholly  with  such  party,  becomes,  when  consummate  by 
the  perform^tice  on  his  part  of  such  conditional  act,  an  effectual  act  for  the 
benetfit  of  the  inchoate  actor  by  relation  from  the  tinie  of  such  his  inchoate 
act  done.  And  upon  this  principle  fairly  pursued  the  payment  would  be  a 
good  payment  on>  the  24th,  when  the  plaintiff  paid  it  upon  the  condition  after- 
wards performed  by  the  grantors  of  the  annuity.  Having  stated  thus  much. 
of  the  general  merits  of  the  case,  both  in  point  of  fact  and  law,  let  us  look  to 
the  pleadings  and  issues  taken  on  record. 

The  declaration  is  upon  a  bond  of  the  defendant  to  the  plaintiff,  dated  the 
24th  of  Decembery  1796,  in  the  penalty  of  2300/.  The  defendant  by  his 
plea,  craves  oyer  of  the  bond  and  condition  ;.and  by  the  condition,  in  th» 
introductory,  or  reciting  part  thereof,  it  appears  that  six  persons  by  n^me,  of 
whom  Darnel  Smith  and  one  Charles  Comber  were  two,  had  contracted  and 
agreed  with  Wm.  Coare,  the  plaintiff,  to  grant  him  an  annuity  of  1561. 
Ih.  Id.  during  the  life  of  the  longest  liver  of  those  six  persons,  at  the  price 
of  1,4002.,  ani^  tohich  sum  of  1,400/.  the  said  Wm.  Coare  (the  plaintiff )  had 
THAT  DAT  paid  to  or  for  the  use  of  the  said  six  before  mentioned  persons  ; 
and  that  by  a  bond  of  that  date  the  five  were  bofind,  and  that  it  was  in-* 
tended  that  Charles  Comber,  the  sixth  person,  should  have  been  also  bound 
to  the  plaintiff  Coare  in  a  bond  for  2,800Z.  conditioned  for  the  payment  of 
an  atinuity  of  155Z.  lis.  Id.  by  ibur  quarterly  payments,  on  the  24th  ^of 

(I)  Vide  etiam  WhedmrigH  v.  fVhedwright^  2  Mum.  Rep.  447.  Bddm  v.  Carter^  4  Day 
66. 
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JtfarcA,  ^ixh  of  June,  24th  of  Septemhir^  and  24th  oi  December ;  Anting  the 
life  of  the  survivor  of  those  six  persons.    That  Charles  Comber  had  by  ac- 
cident been  prevented  from  executing  that  bond  with  ther  other  five,  and  that 
the  defendant  Giblett  had,  at  their  request,  agreed  to  become  a  surety  with 
them  and  for  Ch,  Comber  for  the  payment  of  that  annuity,  in  consideration  of 
the  sum  of  1,400^.,  therein  recited  as  having  been  that  day  paid  by  the  plaintrff 
Coare  to  or  for  the  use  of  them  the  six  before-mentioned  persons.     The  con- 
dition then  proceeded  in  the  common  terms  of  a  bond  conditioned  for  the  due 
payment  by  quarterly  payments  of  such  annuity.     The  defendant,  aAer  thus 
reciting  the  condition  upon  oyer  thereof,  pleaded  non  est  factum.     The  de- 
fendant's second  plea  states,  that  the-  plaintiflf,  within  twenty  days  after  the 
execution  of  the  writing  obligatory,  caused,  a  memorial  of  the  same  (and  of 
other  instruments  therein  mentioned)  to  be  inrolled  in  Chancery,  and  then 
stated  the  memorial  at  length;  which,  as  far  as  respects  the  bond  meant  to 
have  been  executed  by  the  six  grantors  of  the  annuity  to  Coare  the  plaintiflf^ 
describes  it  as  "  a  bond  beafing  date  the  24tb  of  December  1796,  whereby  the 
. "  BiJt  persons  (by  their  several  descriptions,  but  which  bond  toas  not  yet  exe- 
^  cuted  by  the  said  Charles  Comber),  in  consideration  of  the  «um  of  1,400/. 
^  on  that  day  paid  to  the  six,  and  which  sum  of  1,400/.  was  in  fact  paid  to 
^  /Ae  5at(/  Daniel  Smith '^br  the  use  of  himself  and  the  Jive  others;  became 
.*^  bound,  dec.  ;^*  and  so  proceeds  correctly  to  state  the  condition  of  that  bond, 
arid  also  of  the  defendant's  bond  according  to  its  terms,  as  they  appeared  in 
the  former  plea  upion  the  oyer  thereof:  it  tlien  concludes  (after  stating  all  the 
instruments  inrolled),  **  which  said  memorial  is  not  a  good  and  effectual  me- 
"  mprial  of  the  said'  last-mentioned   bond,  and  of  the  consideration  of  grant- 
"  ing  the  said  annuity,  according  to  the  fo>m  of  the  statute,  and  that  by  rea- 
*  son  thereof  the  writing  obligatory  in  question  was  void."    To  this  plea 
ih^re  was  a  demurrer.     The  third  plea;  referring  to  the  memorial  set  out  in 
the  second  plea  as  inrolled  in  Chancery,  as  the  memorial  inrolled  of  this 
bond,  and  averring  that  there  was  no  other  memorial  thereof,  states,  "  That 
the  stEiid  1,400/.  in  the  conditimi  of  the  writing  obligatory  in  question,  men' 
tioned  to  be  paid  by  William  Coare  to  or  for  the  use  of  the  six  before- 
metitioned  grantors  of  the  annuity,  was  not  paid  by  the  said  William  Coare 
to  or  for  the  use  of  the  said  six  persons,**    And  upon  this  fact  of  payment 
by  Coare  to  the  grantors  of  the  annuity  of  the  sum  of  1,400/.  an  issne 
(being  the  third  issue  joined  on  this   record)  was  taken.      There  was  a 
fourth  issne  taken  upon '  a  fourth  plea,  upon  which  no  question  arises  in 
this  case,  arfd  which  was  foUnd  for  the  plaintiff.      The  fifth  plea,  afler  re* 
ferring  as   the   third  did   to  the  inrolled  memorial  of  the  oond,  alleges, 
(and  upon  whicli  the  fifth  issue  on  this  record  was   taken,)   "  That  the 
."  louf  sum  of  1,4002.,  in  the  condition  of  the  writing  obligatory  and  m 
**  the  said  memorial  mentioned  as  the  consideration  of  and  for  granting  the 
**  said  annuity  to  the  said  Wm,  Coare,  was  not,  nor  was  any  part  thereof, 
*'  paid  on  the  2^th  day  of  December  1796,  as  was  in  the  condition  and  memO" 
"  rial  in  that  beKalf  alleged,*^    The  issue  on  the  last  plea,  viz.  Whether  the 
1,400/.  were^  paid  on  the  24th  of  December  1796,  was  the  only  issue  which 
has  beeri  found  for  the  defendants.     The  plaintiff  contends,  either  that  this 
issue  ought  to  have  been  found  for  him,  or  that  this  is  an  immaterial  issu^  ; 
and  that  judgment  ought  to  be  entered  generally  for  the  plaintiff,  notwith- 
standing the  finding  on  the  issue  for  the  defendant.     The  defendant  contends, 
that  this  issue  ought  to  hare  been  found  as  it  Is,  and  that  it  is  not  an  immaterial 
one;,  and  also  that  upon  the  facts  of  the  case,  as  appearing  upon  the  judge's 
report,  relative  to  the  payment,  that  the  issue  on  the  third  plea  upon  the  fact 
of  payment  ought  to  have  been  found  for  him,  the'defendant. 

I  will  consider  the  effect  of  these  several  issues  in  the  order  in  which  they 
have  been  severally  argued  upon,  i,  e,  the  fiflh  issue  in  the  first  place.  '  And 
without  adding  to  what  I  have  before  said,  as  to  the  propriety  of  considering^ 
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the  issue  of  payment  on.  the  24th  as  well  proved  on  the  part  of  the  plaintifi** 
under  the  circumstances  of  this  case,  I  will  consider  how  far  the  issue  ati  the 
day  of  payment  is  at.  all  a  material  one.  The  stat.  17  Geo.  3.  c.  26,  it  must 
be  remembered,  does  not  in  terms  require  the  day , of  actual  payment  oi  the 
consideration-money  to  be  stated,  as  it  does  ili^  dates  of  the  imtruments^  the 
names  of  parties,  and  witnesses,  ice. ;  but  it  requires  the  consideration  «r 
coTuiderations  of  granting  the  same  to  be  stated  ;  otherwise  all  the  assurances 
are  to  be  void.  The  question,  then,  is,  Is  the  day  on  which  this  payment 
was  made  so  essential  a  part  of  the  consideration  itself,-that  the  consideration 
cannot  be  considered  as  stated,  within  the  meaning  of  this  act,  {or  Want  of 
its  being  stated  literally  according  to  the  truth.  I  say  the  day  on  which  this 
payment  was  made ;  because  as  the  act  does  not  in  terms  require  the  day  to 
be  stated  at  all,  it  can  only  become  necessary  to  be  stated,  according  to  its 
importance  and  materiality,  as  forming  an  ingredient  in  the  value  of  die  con-* 
sideration  in  each  particular  instance  ;  that  is,  in  other  words,  only  so  far  as 
the  fact  of  payment  on  the  one  day  instead  of  another  is  material  to  the 
actual  value  of  the  consideration  as  paid  on  the  one  hand  and  received  on  the 
other.  In  the  first  place,  it  makes  no  difference  whatever  to  the  plaintiflT,  the 
party  paying ;  his  money  went  forth  from  him  and  was  separated  from  his 
immediate  uses  of  it  on  the  24th.  It  makes  no  difference  as  to  the  times  of 
payment  of  the  annuity  itself:  for  those  days  are  fixed  by  the  condition  of 
the  bond,  independent  of  the  payment  of  the  consideration-money  .on  the  one 
day  or  the  other.  Does  it  make  any  difference  to  the  party  receiving,^  in 
respect  of  which  he  could  by  any  mode  of  proceeding  in  any  court  have  re- 
liei  in  respect  to  the  posteriority  of  time  at  which  the  payment  was  made,  to 
that  which  is  assigned  it  by  the  recital  in  the  condition  of  the  bond  ?  Cer- 
tainly none  ;  for  the  postponement  was  occasioned  by  the  party's  own  default 
in  not  having  the  present  bond  ready  for  execution  at  the  time  when  the 
money  was  not  only  forthcoming,  but  forthcame ;  and  of  which  postponement 
so  oscasioned  by  the  parties  they  are  therefore  precluded  for  any  effective 
purpose  from  complaining.  The  whole  amount  of  the  difference  is  this, 
that  though  the  plaintiff  did  not  gain,  the  grantors  of  the  annuity  lost  the 
benefit  of  two  day^  interest  of  the  consideration-money  by  their  own  defflult. 
What  difference,  for  any  assignable  purpose  of  benefit  or  relief  to  the  de- 
fendant, does  it  make,  whether  the  payment  thus  postponed  be  alleged  to  be 
made  on  the  one  day  or  the  other?  It  cannot  either  way  affect  the  pecu- 
niary rights  of  the  parties  one  iota.  It  will  always  be  recollected,  that  in  thus 
construing  his  requisition  of  the  statute,  aiccordingto  its'substance  and  effect* 
I  am  construing  one  which  is  not  of  a  specific,  precise,  and  literal  kind.  Such 
requisitions  as  those  respecting  names  of  parties,  witnesses,  ti^ustees^  and 
the  like,  Can  only  be  satisfied  by  a  precise  and  literal  compliailce  therewith ; 
and  nothing  which  is  here  advanced  can  be  fairly  considered  as  impugn- 
ing or  weakening  the  strictness  which  belongs  to  those  subjects  of  construc- 
tion still;  What  is  literally  required  must  be  literally  satisfied ;  what  is 
required  substantially  and  by  intendment  may  be  substantially  satisfied.  tJp« 
on  these  grounds  I  am  of  opinion  that  the  issue  upon  the  day  (if  even  for 
the  reasons  before  given  it  ought  not  to  have  been  found  for  the  plaintiff, 
but  which  I  think  it  ought)  is  in  point  of  law,  under  the  circumstances 
stated,  an  immaterial  issue,  the  finding  uponr  which  will  therefore  not  affect  the 
right  which  the  plaintiff  has  in  other  respects  to  a  general  judgtnent  on 
this  record.  As  to  the  issue  on  the  third  plea,  viz.  "  that  the  1,400Z. 
"  in  the  condition  mentioned  to  be  paid  by  Wiuiam  Coare .  to  and  for  the  use 
"  of  the  six  before-mentioned  grantors  of  the  annuity,  was  not  paid,  by  the 
"  said  William  Coare  to  or  for  the  use  of  the  said  six  persons  ;"  the  objection 
now  taken  on  behalf  of  the  defendant  is,  that  the  1,400/.  was  in  fact  actually 
and  immediately  paid  by  the  hands  of  Lowe  a$^d  Smith,  and  not  by  the  band 
of  WiUiam  Coare  ;  and  which  it  is  contended,  according  to  the  construction 
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elsewbefe.  The  object  of  the  poor-laws  is  to  prevent  vagrancy.  The  stat. 
13  &  14  Car.  2.  c.  12,  the  principal  statute  for  conferring  settlements,  is  in* 
titled  '*  An  act  ^tl^eb^tt^.  relief  of  itl^fejoor'6f  this  IfiHgd^^Tt  and  speaks 
of  the  places  where  they  were  previously  settled ;  and  it  afterwards  uses  the 
relative  term  such  poor  pertoni,  whwft  m^sl  <f«fer'to  the  poor  of  thit  kingdom^ 
that  iSf  J^n^fmd  ^ni  frala.  Before  that  itsituKe.  a  residence  of  for^  davs 
g:ave  a  settleipent;  which  Lord  Holt  thought  did  not  apply  to  the  case  of  a 
foreigner,  because  there  was  no  place  to  which  he  could  oe  sent;  and  the 
Stat.  13  &,14  Gar.  2.  c.  12,  says,  that  **bn  complaint  within  forty  days  after 
any  person  shall  come  to  settle,  &c.  two  justices'  niay  remove '  him  to  the 
place  wliere  he  was  last  legally  settled  for  forty  da  vs.  Then  the  stat.  1  Jac. 
2.  c.  17,  which  directs  that  the  forty  days  should  be  .reckoned,  not  from  the 
tkne  of  a  person's  coming  to  inhabit  in  the  parish,  b\jl  from  the  dehviery  by 
him  of  notice  in*  writbg  of  such  inhabitancy,  id  restrictive  of  settlements,  and 
does  noit  give  any' to  one  who  catild  liot  acquiire  it  before.'  Then' if  a  for* 
eigner'cotild  not' gain  a  settlement  by  notice  and  residence '  fbr  fdrtv  days,  he 
eoold'Adt  by  apprenticeshipi  or 'by  hiring  and  service,  orbyratmg,  ^fhf 
eeirvllig  aii,  annunl  dffice  in  the  partsh  ;  for  all  these  ^re  hf  the  stat  .3  W.  3^ 
tl.  11,  which  IS  a  restrictive  statute,  substituted  in  lien  of  notice  and  tesideno^. 
Ano^hdr  leading  object  of  the  poor-laws,  also  inapplicable  to  foreigners,  is  chid 
bindiifigbf  apprentTC?s,  which*  is  compulsory  on'  poor  paveiits,  not  aUe  to 
Miainlaih  them  without  parochial  relief:  such  children  maybe  bound  to  the 
sea  service,  and  in  the  event  of  war  with  their  proper  country,  nay  be  com- 
)»^ted  to  become  tntitors  to  it,  and  exposed  to  capital  punishment.  Which 
could  n6ver  have  been  intended  by  the  legislature.  By  the  adat  1  Ed.  6.  c. 
8.  s.  lS(a),  fbreign  vagrants  were  to  be  sent  to  the  ports  neitre^st  |tq  tteir  own 
country,  to  be  from  thence  shipped  oflf.  [Le  Blmc^  J.  Was  not  that'oa  a 
flUpposition  that  they  had  not  gained  settfements  in  this  counti;y1]  The  le? 
gislature  must  have  supposed  that  foreigners  could  not  have  gained  settle* 
itii^nts  here,,  otherwise  tne  provisipri  would  have  been  confined  to  fofeigner^ 
toot  liaving  a  settlement  here.  Again,  none  of  thef  laws  relating  to  parish 
cettificates  can  apply  to  foreigners.  [Lttwtence^  J^  The  same  phservation 
Would  apnfy  to  Scotchmen  tind  Irishmen^  who,  without  dispute,  may  gain  set« 
tiements  nere.]  There  are  no  conflicting  duties,  however,  in  the  instances  pf 
such  persons. 

'  Gdrrow  and  D^Oyfy,  contra,  were  stopped  by  the  Court, 
^  Lord  Ellbnboiiouoh,  C.  J.  With  respect  to  the  compuhbry  bindii^gof 
pdOr  Apprentices  t6  the  sea  service(2|),  as  this  may  apply. to  the  merchant  ser- 
vice, and  is  not  directed  to  b^  on  board  tneti  of  war,  it  docs  not  necessarily 
folloiV  that  conflicting , duties  Will  arise  in  t^e'case  of  a  forelgnet^s  child  so 
bo*nd,  any  ferther  than  as  he  may  be  afterwards  luipresseS,  which  may 
equally  happen  to  be  the  case  of  any  other  foreign  seaman.  However  no  dit 
ii(^lty  of  that  sort  attaches  on  the  present  case.  This  man  wasr  not  an  alien 
enemy,  but  a  German  by  birth,  an  alien  amy.  And  as  such,  though  he  may 
not  take  a  lease  of  a' dwelling-housie  or  shop,  by  reason  of  die  statute  32  Hi 
8.  e.  ld(c),  yet  he  may  occnpy  a  tenement  of  10£  a  year,  and  cariy  on  his 
trade  there  like  any  other  person.  Then  if  he  may  do  so,  he  has  that  inter- 
est which  enables  him  to  gain  a  settlemefitby  the  provision  of  the  legislature. 
As  to  there  being  no  obligation  for  miiintaining  po6r  foreigners  befpie  the 
iltatutes  ascertaining  the  different  methods  of  Acquiring  settlements,  the  la^r 
of  humanity,  v^hich'  is  anterior  to  all  positive  laws,  obliges  us  to  afibrd  them 

'  (a)  Th'fi  statute  ra  net  forth  in  the  Append!*  to  ttunnihgtbn's  ecfition  of  the  Stanies^  vol. 
10,  p.  199 ;  nnd  vide  ib.  p.  14S.  the  sUt  3  &'  4  £d.  6,  e.  lo.  i.  16. 
•  (^  By  stat.  9^  8  Ann.  c.  6. 

(e)  Hiv  Lordahip  afterwanib  referred  to  Mr.  S^.  WiUiamit*'  6bBervationa  on  this  ttatate 
itt  hii  nolcte  on  the  case  xt^Jevnu  v.  Harridgt,  1  tSauhd.  8,  and  2  Show.  235,  there  referred 
to. 
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nlM;  toniTt  dMiflp  Utofli  scorfiiig^  and  fhtrnthmn  vvem  mily  ^^lii^fix 

the  •UigatiM  men  aeitttiftlyr  and  pdim  oat  diatinoily.  m  'vvhst  maimertt 
fhoaid  bt  borne.                     ! 

Per  Curiam^  ^  Both  ord«n  ;q»hodj 


Featiman  v.  iSmith. 

4  But,  1<)7.    Jqim<^1809. 


Where  one  declared  in  case  forohstroctinfa  waiercomkrae,  upon  hk9vospe9sum  of  a  mill  teitk 
tkt  ^^rtenatUM,  and  that  ^  reaton.  of  such  his  possesnan  he  had  aright  to  iheuseot 
wtUr  fimminf  Uta  etrUun,  Hamd  ta the  mill  ; -stnih  aHegBtton  it  not  aopported  by  nroof 
thai  tha  tuindl  was  made  on  the  defendant's  land,  which  he  had  amed  to  letthe^plain- 
tiir  haye  for  Afais  purpose  for  a  otrtain  oonsidenlHkn,  bo^  Of .  whiiOi'no  oonvej^oce  ^as 


made  W  the  defendant  to  the  plaintiff,  and  he   had  since  refuwd  asaent ;  because  tlie 
pkiatifrhad  not  the  water  bj  reason  of  his  pi 


of  the  mill,  &.c.  but  by  parol 
lieenee  or  oontraet,  which  coufi  not  pass  the  title  to  the  land,  and  as  a  licence  was  revo- 
cable,  and  revoked. 

IN  an  action  on  the  case  for  diverting  a  t^aterncourse  from  the  plaintifT's 
mill,  the  declaration  stated^  that  wbefeastfae  plaiatiif  on  the  1st  of  January 
1803,  and  long  before,  was,  and  still  is  lawfully  possessed  of  a  certain  c&ito^ 
wutt^  teiih  the  appurtenances,  situate  at  AdJtinghdm  In  the  county  of  XorJc\ 
neac  to  two  certatin  vivQleU  there  called  the  Tomn  Beck  and  the  Back  Beck, 
the  water  of  which  rivulet  called  the  Back  Beck  tintil  the  interruption  com- 
|!anied  of  had  ffowed  into  and  still  of  right  ou^ht  to  flotv  info  the  Town  Beck 
by  mean9  of  a  certain  tunnel  or  goit  there  above  the  plaintiff's  weaf  there 
elected  acroaa.the  Tomn  Beck  a  liHle  above  the  said  mill;  and  the  plaintiff, 
hy  reas9n  of  kis  pmession  of  the  said  mtU^  during  all  the  time  of  workibg  the 
same,  of  ri^t  ought  to  have  had,  iind  stiTl  of  I'ight  ought  to  have,  the  use  and 
benefit  of  both  the  said  rivulets  called  the  Tcfipn  Beck  and  Back  Bec,k.:,yei 
the  definidaat  knowing  the  premises^  and  to  deprive  the  pfauntifilbf  part  of  the 
use  «nd  benefit  of  hta  said  mill  with  the  a|q[mrtenance»,  whikt  the  pUtnttff  was 
So  possessi^d  thereof  as  aforesaid  al,  &c.  cut  a  channel,  &c.  whereby  the  water 
of  tha^jKcl:  Beck  was  diverted  from  running  into  the  said  tupnel  or  goit,  and 
80  to  the  miU^  and  the  phtintiff  was  preveat^  from  working  hia  said  mill,  &c. 

At' the  trial  before  Rifoke,  3:  at  the  htst  assizes  at  York,  it  appeared  \n  eti- 
dence  that  the  tunnel  ot  goit  which  was  made  and  fixed  into  the  ground  with 
stooe«w^ffk,  had  been  made  in  part  over  an  old  road  purchased  by  the  d0f^d- 
aot  about  eigh^  yeara  ago  for  av  guinea,  who  at  that  time  agreed  for  the  aanr^ 
price  to  let  the  plaintiff,  lay  the  tunnel  tbere^  fpr  the  purpose,  of  coiiveving 
the  water  to  the  mill ,-  tha^  4he  de(a,vu)|Eint  ey^-  assisted  at  tjbe  Wkki^g  of  the 
tannel  under  the  pUiptiff's  dirett^iHtA  but  no  cootevaoce  wa^  ypade  of  the' 
land  lo  the  plainiifn  ,  Thai  g4uaea  was  afterwadrds  tettfidered  >o  the  d^fendanti 
biit  he  refused  to  leceiire  it«  or  to  give  his. assent  to  thp  continuapce  oC 
the  timaelf  and  made  the  obstruclion  ooniplaiDod  of» .  It  was  objected  on  tb€| 
pari  of  the  defendant,  diat  the  plaintiff  ought  .to  be  nonsuited,  tbisbQinga 
light  ckimed  ia  or  over  the  lano*  which  could  not  psss  by  parol  licence  wiMv' 
out  deed*  and  the  declamtioa  states  that  tl^e  plaintiff  ihad  a  right  to  the  tgoit 
iy  rea^n  ofki$  posscuiom  of  the  miHi  whereas  it  appeared  that  he  had-  it  by 
virtae^  of.  the  agreement. '  But  the  learned  Jiidge  re£Q#ed  to  nonsuit  the 
plaintiff, 'OQ  the  ground  that  aa  the  agreement  was  made  in  respecit  to  the  mitU 
and  as  it  might  be  diaputeble  whether  if  the  mill  wete  tajceu  away  4ie  plain? 
tiff  could  have  a  right  to  the  water  for  .other  purposesi  the  deabcatic^  stated 
the  right  with  sufficient  correctness,  and  his  claim  might  be  aopported  with«> 
out  deed :  but  reserved  the  poist*  The  defendant  theu  called  witivsasfs,  ^nd 
there  wa«  a  verdict  for  %h^  plaintiff  with,  oorninal  damages. 
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PMfita^  Tapping  shewed  c«iitoBboTtJ]r<i0ftin8t«.  Tide  lor  setting  juide 
the  veldict  and  entering  a  nonsuit,  on  the  gmond  that  it  was  sofficient  for  the 
plaintiff  against  a  wrong-deer  to  declare  upon  his  possession  of  the  miU  with 
the  apimrtenaaces.    But 

Lora  Ellenbobouoh,  C.  J.  said,  that  such  an  allegation  could  not  be  sus- 
tained without  shewing  that  the  appurtenances  were  legally  such.  Now  here 
the  title  to  have  the  water  flowing  in  the  tunnel  over  the  defeudant's  land 
could  not  pass  by  parol  licence  without  deed  ;  and  the  plaintifi*  could  not  be 
entitled  to  it,  as  suited  in  the  declaration^ybv  reason  of  his  possession  of  the  mtU^ 
but  he  had  it  by  the  licen^  of  the  defenaant,  or  by  contract  with  him  ;  and 
if  by  licence,  it  was  revocable  at  any  time.  The  enjoyment  with  the  defend^ 
ant's  assent  was  not  left  as  evidence  to  the  jury  to  presume  a  grant :  but  it 
was  supposed  that  it  gav^  a  title  in  point. of  law,  which  it  clearly  did  notl 

Fer  Curiam f  Kule^  absolute. 

CockeUf  Serj.  Hobrcyd  and  Hardy;  were  to  have  supported  tht  rule; 


Heath  V*  Hubbard. 

4>::«it,110.    Jinie»7,1803. 


Under  t^  ship  register  »ct«  [S6  0. 3.  c.  HO,  and  34  G.  3.  c  GB.)  a  bill  of  sale  transfeiriiiff 
the  property  to  a  tnutee  in  trutt  for  the  underwriten  not  named,  ii  almost  only  void  (if 
aft  all)  as  to  the  objects  of  the  tmst,  but  sufficient  to  convev  the  legal  title  to  the  trvistee  t 
and  such  bill  of  sale  of  a  ship  at  sea  is  yaJid,  notwithstanding  the  omislion  of  tbs  offioce 
at  the.  oat>port  to  which  the  .ahip  beltHBged,  to  indorse  the  entry  of  the  tvaaafer  on  the  oat^ 
on  which  the  original  certi6cate  of  registry  was  obtained,  and  to  make  a  pDemorandnni 
thii^tfecf  in  the  book  of  registry,  and  ib  give  notice  of  the  same  to.  the  codimisstoners  in 
JLoHioii,  as  reqaired  by  s.  1^  of  the  stat,  34  G.  3.  c.  68 ;  anch  acta  to  be  done  by  tlie  pub-' 
lie  officer  being  only  dir^eUhy.  But  the  delivery  .of  a  copy  of  the  bill  of  sale  c^  a  ahip  at 
aeafortbe  parpose  of  making  such  entry  and  memorandam  ay^d  giving  sueh  no(ice» 
being  an  act  required  to  be  dyne  by  the  party  himself  to  whom  the  transfer  is  m^de,  for 
Want  of  which  the  statute  avdids  (he  sale^  most  be  complied  with  in  oirder  to  ctonvey  the 
property  t  add  thersfofe  the  pnrohaser:  under  aueh  eirpumstaneee  having  oasitled 'to  do 
.aok  taonot  make  a  taUe  to  the  ahip  pef  s^tmm  by  getting  b^r  registered  ^o  noaa  Jn'  another 
port  where  be  resided. at  the  time  s  for  whatever  tm  amount  to  a  traiufer  efa  ship  Ut  an* 

.  oOurfort  within  the  meaning  of  the  statutes',  at  all  events  such  transfer  cannojjfe  made 
by  one  who  has  no  interest  in  the  ahip.  SemhUy  that  a  sale  of  the  whole  ^  if  Mp  by  bnO 
who  is  only  a  part  owaeri  in  exclusion  of  the  right  of  another  who  fa  tenanSin  ctmmioa 
.  with  him,  w  not  equivalent  to  the  4ulr%etiiM  of  the  ^  aqbjectpioditter  mediaMy  or  Isiai^di* 

,  ately«  i^o  as  to  enable  \\\%  co-tenant,  to  maintain  trover  against  bini  for  it  \ 

THIS  was  an  action  of  trorer  brought  to  redover  one-third  pan  of  th^  ship 
Fi$Mmm.  At  the  trial  at  GuUdheUl  Mote  hotd  EOenboroughl  C.  J.  on  the 
Ist  of  Note^her  1802,  a  terdict  was  uiken  for  the  plaintiff  for  l,2l(U.  sulN 
ject  to  the  qMnion  of  the  Court  on  the  followhig  ease : 

TAomoi  fr ard,  ban;  the  original  and  sole  registered  owner  of  the  ship 
Rskhsmt  belonging  to  the  port  of  Netoeastle^upon'T)^,  cleared  the  said  ship 
outwards  for  the  Baltic  in  April  1800,  andeflfected  an  insurance  oil  oue^hird 
part  of  the  said  ship  for  2000^.,  with  an  insil ranee  club  of  linderWriters  at 
South  Shields,  in  a;  policy  in  which  the  said  ship  was  valued  at  600W. 
The  ship  was  embargoed  by  the  emperor  of  Russia  at  Riga  iu  ihe  spring  of 
1801,  and  thereupon  Ward  abandoned  the  said  one*third  part  to  the  undet*' 
writersi  and  received  fVom  them  respectively  paymertt  of  a  total  loss.  Th^re^^ 
upon,  by  a  bill  of  sal^  dated  the  7th  of  March  1801,  but  executed  on  the'  1 1th 
of  AprU  1801,  between  T.  Ward  on  the  one  part,  and  the  plaintiff' fT^f A  oit 
the  other  part,  reciting  the-  eertificale  of'registry  of  the  said  ship,  and' also  W*- 
Mting  the  embargo  and  the  kn^ttsequent' abandonment  thereon  t  VFai^djin  con« 
sideration  of  200W.  therein  expreSfted  to  bepilid  by  the  underwriters;  assign!-' 
td  and  transferred  to  the  plaintiff  26-eOih  parts  of  *theship,  to  hold  the  same 
in  trust  for  all  the  underwriters  on*  the  ehip  by  the  pohcy  of  8000/.  in  proper- 
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iioD  U>  tbeir  i«spective  iiaymients..  The  baine  of  nobe  of  the:  undennnriter)  i» 
mentioDed  in  this  Ml  <tf  8«le^  On  the  I4tk  of  September  IQOl,  ike  plaiotiff 
tratisiniU^'lo  tbeicoUector  and  comptroller  of  the  customs  at  NewcastU-upon* 
Tyn£  a  copy  of  (he  said  bill  of  sale,  who  on.  the  same  day  caused  an  entry 
thereof  to  be  indorsed  on  the  oath  op  which  the  oKiginal  certificate  of  registry 
of  the  ^hip  had!  been  obtaifocd  by  Friini,  and  also  caused  a  memoraodumof 
the  same  to  be  .made  on  the  books  of  r^p^ters  of  that  port.  No  notice  there- 
of however  was  given  to  the  commissioners  of  his  Majesty's  customs  until 
the  24th  i>i  January  following.  It  is  the  jpraetice  of  the  collector  and  comp- 
troller of  the  customs  ajt  Newcaslle-upon'Tynef  in  pursuance  of  the  orders.oC 
the  commissibners^  to  make  quarterly  returns  to  them  in  the  months  of  Janu^ 
cry,  Aprilf  July^  and:Oc<i0^r,«f  all  transfers  of  property  in  registered  ships; 
and  a  quarterly  return  was  accordingly  made  in  the  month  of  October  18G1 ; 
bttt.'in  thiit  letUtn  no  notice  was  taken  of  the  said  transfer  of  one-third  part  of 
the  ship  FuA^fim..  On  the  Bth  o(  November  1801,  9Vard,  bv  regular  bili  of 
sale,  assigned  the  whole  .ship  i^hbuntt  i»  conskjeration  of  4000^;,  to  the  de- 
fendant, who  th^n  resided : in  Jomioii,  and. who  on  the  3d  of  January  180^ 
ngiatefe;^  the  said  sh^>  denoVo  in  the  port  of  London^  when  the  original  cer- 
ti&cale  granted  to  Ward^^  which  purported  on  the  face  of  it  to  beAof  the  ship 
FUUufns,  beldiging'td  the  port  of  Newca^^upou^Tyne,  was  delivered  .up 
and  cancelled*  At  the  time  of  the  assignment  by  Ward  io  the  defendant,  the 
gcuiA  bill- of  sale  of  the  whole  ship  was  delivered  to  the  defendant*  On  the 
Sd  of  February  1802)  the  defendant  haring  advertised  an  intended  sale  of 
the <  whole' of  the  said  ship  by  public  auction,  the  plaintiff  caused. notice  to  be 
given  to  the  broker  of  his  tide  to  one-third  of  the  same,  and  required  the  de*^ 
fendadt  to  permit  a  proper  indoraement  of  the  said  bill  of  sale  made  to  the 
}rfaintiff  to  be  tnad^  on  the  original  certificate  of  registry,  and  also  required 
the  defendant  not  to  sell  the  saU  one^third  part ;  but  the  defendant  neverthe* 
less  OB  the  I&th  of  February  sold*  the  wiiole  of  the  said  ship  by  puUk  auction: 
to  T.  Brcum,  IL  Brown,  tod  T.  Qld^  for  3,630^. ;  and  by  bill  of  sale  of  the 
5th  of  Aplril  1808  assigned  the  whole  of  the  said  ship  to  them.  The  net 
proceeds  of  th^  said  sale  received  by  the  defendant  amounted  ta  3,4802.  lOt.* 
U^  The  Fishkurn  never  has  ^en  in  the  por^  of  NeweaiHe^upon^Tyne  since' 
she  cleared  outwards  from  that  port  for  the  Baltic  in  April  1800  :  but  the 
embargo  being  taken  ofr,ehe  returned  to.  P/jfmOulA  after  the  execution  of  the 
hiUof  sale  by  fVard  to  the  i^intiff,  and  before  the  execution  of  the  bill  of 
sale  by  Ward  to  the  defendant  she  sailed  agaiot  and  was  absent  at  the  time 
of  the  execution  thefieo^  It  was  immediately  on  her  return  that  the  defend- 
ant obtained  the  new  register.  The  plaintiff  had  no  knowledge  of  the  ship's: 
retom.  No  transfer  of  property  in.  the  same  ship^  or  any  part,  thereof,  ap- 
pears ia.any  document  at  the  custom-house  vf  Newcastle^pon'Tyue  aubse^ 
qoent  ta  the  above-mentioned  dntry  and  memorandum  made  oli  the  •14th  of 
September  ISOIybnd  no  ikidorsemeot  of  the  transfer  of  one  third  of  the  ship 
to  the  plaintiff  waa  ever  made  <^n  the  original  certificate  of  the  ship's  legistry^ 
Theiquekion  for  the  "opinion  of  the  Court  was,  Whether  the  plaintiff  were  en- 
titled to  recover  in 'this  action  ?  If  the  Court  should  be  of  opinidnihat  tho' 
plaintiff  was,  entitkd  torecovetf  then  the  verdict  to  stand:  but  if  the  Court 
aboold  be  of. opinion  that  the  plaintiff  was  not  entitled  to  recover^  then  a  non^ 
suit  to  beVenteredi'  ,  The  case  was  argued  in  Hilary  term  last  by 
'  £Ksi/2>fet  the  .plaintiff.  Thre^  objectioas  have  beeof  tsu^gested  to  tlie  plflin^ 
tiff's  right  to  reqairer :  .1st,  That  the  bill  of  jBdeto  him,  l^ing  in*  trust  .for  nn-^ 
tamed  peraona^  could  not  be  supported,  as  tending  to  defeat^ibe  register  nets* 
96  Gee.  8.  c.  60,'and  94Qeo.  3.  c.  68,  bv  enabling  foreigners  under  colour 
ofjtnisuto  acquire  property  ia  Bri^A  ships.  2d,  That  the  plaintiff .'s  title' 
waa  hoiperfeeted  before  the  assignment  of  the  ship  to<the  defendant  for  Ivant' 
df  proper  eairieji.' and  nolide  of  the  transfer  by  the  ofiicer  at  Neufoasile  to  the* 
oommJHBioiiRrr  of:  the  WBt0m8>in;£ofHfo2ias.  nequiredby  the  hitter;  ataiuie^ 
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and  akd  for  ^mni  of  the  d«U¥<srft)f  die  grandbitlof  8«j6  of  the  ship  by  Wttrd 
to  the  plaintifltit  the  time  of  the  Mhbfer^  3d,  That  the  pkiatiff and <Msiid^ 
ant  were  at  all  events  tenants  in  common,  and  th«Tefove  troi«r  wiU  not  he* 
As  to  the  first,  it  is  found  that  in  fact  the  conv^f«nce  to  the  pkiniiff  was  omde 
in  trust  for  Britiik  underwriters,  and  not  to  cover  the  imerests  of  foreigneiSi 
and  therefore  no  attempt  to  evade  the*  policy  of  the  registef^  laws. .  The  ob« 
jection  then  is  no  more  than  what  tfiay  be  urged  against  every  other  convey* 
ance^  that  under  colour  of  a  true  and  legal  transaction  a  fraud  «iay  ba  com* 
mitted.  But  a^  any  rate,  it  is  sufficient  to  say,  that  it  is  tanu  minima  in  the 
act.  The  stnt.  34  Geo.  3^  c*  68.  s.  14,  (a  provision  made  in  oonaeqtienoe  of 
the  doubt  thrown  out  in  BoUeHon  v.  HMtrt^  3  Term  Bep«  412)«  reraises 
the  transfer  of  ships  to  be  in  writings  but  it  does  not  point  ouf  aty  pwriscnlai 
form  of  a  bill  of  sale  ;  and  this  Goon  cannot  take  notice  of  trtists,  out  caoonJv 
look  to  the  legal  title.  In  Camden  and  others  r.Andirtonid  Teno  R^  706^ 
the  Court/ would  not  peralit  four  phintifis,- paAners,  ^to  recov^  agaqaat  the 
vnderwriter  the  amount  of  an  iosarance,  it  a{)peariDg  that  the  legal  title  to 
Ate  ship  under  the  register  acts  was  ^mly  in  two  of:  thenu  Nor^ao  the  ^io* 
perty  in  a  ship  be  otherwise  devested  tbsii  by  a  legal 'conveyance  ariduH  thesa 
atalutes.  Wtsterdelly.  Bahy  7  Term  Bep^  306.  It  may  be  said  thai  tho 
oath  of  ownership  required  bv  the  stat.  26  Oea  3.  c.  60«  a.  10,  ii  coaa^fred 
in  terms  to  exclude  any  siuch  trust  as  this ;  but  that  is  only  required  on  the 
origini^  v^istry  of'  the  ship,  or  at  least  whon  a  new  nf^ister  is  to  be  iNide, 
and  not  upon  every  intermediate  transfer  Hke  the  present.  Besides^  the  sub- 
stantial part  of  the  osth  is^  that  no  foreigner  is  ii^terested  in  the^  shi^'  Bwl 
even  if  this  were  a  trust  for  foreigtiers  it  would  not  atoid  the  transfer  itself ; 
fbf  the  Legislatttre  did  not  intend  to  prohtbit  the  sale  off  ^rtluA*built  ships  to 
foreigners;  but  only  to  prevent  them  from,  having  the  privilege  of  :JAr«eti4 
sbip-ownere  after  sUch  transfer ;  and  therefore  the-  ISth  secU  of  tbe  26  Geo. 
3.  Ci  60,  provided,  that  a  bond  shall  be  given  by  the  owner  at  (he -time  of  the 
registry,  that  if  any  foreigner  sbalf  becohie'  entiAed  to  any  shtlre  in  thte  ship* 
the  certificate  of  registry  shall  be  debvesed  ujp  to  be  caoeelledi  The  second 
objection  is  founded,  first,  upon  die  neglect  of  the  officer  at  NewciatU  in  not 
making  a  return  of  the  transfer  to  the  commissioners  ia  Lmdon  in  proper 
ttnbe?  but  that  is  merely  directory,  and  not  necessary  to  the  validity  of  tho 
transfer.  Sect.  15  of  the  34  Geo/ 8.  c.  68,  provides  for  the  transfer  of  ships 
in  port, as  sect.  16  does  for  those  at  sea;  the  latter' must  be  constraed  with 
reference  to  the  former,  if  any  of  thla.  requisites  are  not  complied  .with,  the 
conveyance  is  made  void;  vnhich  can  only  be  meant  Ho  apply  to  such-acOi  aa 
are  required  to  be  done  by  the  patty  himselC  and '  cannot  estend  lo  wilful  or 
negligent  omissions  of  ibe  public  officers.  The  entering  of  the  tvansferwitfa 
the  officer  of  the  customs  at  theoot«port  is  imperative 'On-  the  aamcss  of  ^ 
ship  at  sea :  but  the  notice  also  reqibired  to  be  given  by-such,  offiitev  to.tbe 
epmmiMionera  in  Londari'  can  only  be  direeiory.  By  sect^  1^  sifeb  notice  ia 
required  to  be  given  iwtke'Vf07iMer>  therein  before  direeiediviimh  9^fnB  to 
the  15th  section,  which  in  the  very  terms  of  it  is  only  directoiy.Aojyie  public 
officer,  and  where  the  direction  is  ititrsduccid  after  the  vacating  bmnck  of  the 
clause  upon  the  omission  of  those  things,  requited  to  bd  done  by  the  <>wher; 
The  two  clausea  are  to  be  construed  witb  reference  to  the  same  vacating  pro*^ 
vision  reddendo  singula  singulis*  This  constimctifMi  is  supported  by  Beaiekfatd- 
Vi  Meadmt^  3  Esf>.  N.  P.  cas.  69.  And  22.  v.  Oainsboraugk,  Burr.  BJ  C.  AB6, 
proceeded  on  die  same  principle ;  where  it  was  ruled,  that  an  i^prentice  should 
not  be  prejudiced  in  gaining  a  settlement  by  the  neglect  of  bis  master  to  enrol 
the  indentures,  thou^  the  stamp-duties  were  thereby  evaded.  The  next 
branch  of  this  objection^viz^  that  the  grand  bill  of  sate  ^f  thesbipwas  kept 
by  Ward  at  the  time  of  the  transfer,  and  not  delivered  to  the  plaintiff,  ia 
founded  upon  what  was  said  in  Matt  ^^^Chamoekt  2  East,  399,  that  the  grand 
bill  of  sale  ought  U)  bd  deliveeed  by  the  vendor  to  the  vehdee  at  the  time  of 
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the  sale*  There  howe^ier  the  whoU  interest  in  .the  ship  was  assigned; 
whereas  here  (he  property  was  divided,  and  the  plaintiff  having  the  lesser  in- 
terest was  not  entitled  tq  the  original  title-deed  of  the  ship^  It  ma  v  also  be 
objefited  from  the  caae,  tliat  the  plaintiff  did  m>\  immediately  send  down  ^ 
new  bill  of  sale  to  the  port  pfficer  at  Newcastle  ;  bm  the  not  doing  so  was  in 
his  own  delay,  and  it  is  sufficient  that  it  lyas  done  befoi^  the  conveyance  to 
the  defendant,  that  is,  according  to  the  same  authority  before  the  rights  of 
third  persons  intervened.  The  third  objection,  that  the  plaintiff  and  £sfend- 
ant  aP9  at  least  tenants  in  common,  depends .  upon  the  defendant's  title :  but 
first,,  he  had  no  title ;  and  next,  if  he  had,  yet  having  done  that  which  is  equi* 
Talent  to  the  destruction  of  the  thing  in  Gommon,  trover  will  lie*  1st,  The 
9hip  Fhhbiurn  being  registered  in  the  port  of  Nmcattle^  it  was  incumbent  on 
the  defendant  before  he  took  the  assignment  of  her  to  have  inquired  there  in 
whom  the  property  was  vested;  instead  of  which  he  took  an  absolute  bill  of 
sale  from  Ward  in  I.o?iion,  and  registered  the  ship  <i^  n^oo  in  that  port, 
which  could  not  be  done  undecthe  register  acts  but  only  in  the  port  to  which 
the  ship  belonged  at  the  tine.  Supposing  the  commissioners,  in  Londmi  bad 
consented  that  a  new  certificate  of  the  registry  should  .be  made  out  under  the 
^th  aeciion  of,  the  34.  Geo.  3»  yet  they  could  not  do  it  themselves,  but  could 
odIv  order  it.to  be  made  by  the  proper  pfficer,  who  according  .to  the  whole  tenor 
of  the.  acts  must  be  the  (Officer  in  the  port  to  which  the.  ship  belongs.  But, 
2dly, supposing  t)ie  , defendant's  title  to,  be  made  out,  yet  the  sale  by  himof 
the  Fhole  ship,  and  that  after  notice  of  the  plaintiff's  lighu  was  equivalent 
to  a  destruction,  of  the, property  held  in.  common,  in  which  case  trover 
will  lie.  ,  The  cases  on  this  subject  are  collected  in  a  note  of  Mr.  Serj*  WU^ 
Uanu  to  the  case  of  Wiibraham  t.  Sncno^  2  Saund.  47,  (g.)*  ^  As  in  Go.  Lit. 
200.  '*  If  two  tenants  in  common  be  of  a  dove-house,^  and  one  destroy  the 
^  0.14  doves,  whereby  the  flight  la  wholly  lost,  the  other  shall  have  trespass,^' 
fcc.  So.  if  one  of  two  tenants  in  common  of  a  park  destroy  all  the  deer.  .  So 
\n  Bmmar4i9t9n  r.  ^^pman{a)^  where  one  tenant  in  common  of  a  ship  took 
it  away  and  sent  it  to  the  Wat-Indies^  where  it  was  lost  in  a  storm ;  in  |ro* 
ver,  Lord  JQa^  left  it  to  the  ji^ry  w^Qther  this  were. not  a  destructiOtn  by  the 
defendant,  who  found  it  so  accordingly.  The  same  principle  is  reCogniaed 
in  14  Vin.^Abr.  tit  Jointeoants,  S.  a.  which  pites  Cross  y,  Mhotty  Noy,  14, 
and  Ti^fera  to  Bro.  Tresn.  pi.  63,  and  47  £d«  3.  S2;  and  in  Fish^  v.  Proeser^ 
Cowp.  21j9,  where  Lord  wtnsfield  sa^id,  'i' If  upon  demand  by  a  co-tenant  in 
**^  cominon  of  his  moiety  the  other  denies  to  pay«  aad  denies  his  titU^  saying 
^'  he  claims  the  ^hole,  avd  will  not  pay,  anu,  oontinties  inlpos^essioa,  such 
"  possession' is  adverse  and  Qu^ter  enough;"  i.€.,tQ  maintain  ejectment,  wbicb^ 
generally  speakings  pne  tj^nant  ip  common  cannol  maintain  a^nst  his  cp* 
tenant  $o  here)  d^e  denijil  of  the  plaintiff's  title,>  and  a  sale  by  the  defend^- 
ant  of  the  whole  ship  as  his  own,  operates  as/ an  enster  of  the  plaintiff's  pos* 
sesaio^,  and  destroys  the  tenancy  in  common>r         ,  ' 

it&5o<r,  cantra«  )vaiying  any  cwjection  to  the  plaintiff 's  ijtle,  by  reatson  of 
the  non-delivery  to  him  of  the. grand  bill,  qf  sale;  and  waiving  also,  upon 
the  authority  of  Moss  ▼.  C^arnoek,  2  Easti  399,' any.  objection  on  the  ground 
of  the  plaintiff's  pe^ligence  in  not  fegistering  his  bill  of  sale  for  so  long  as 
six  months*  th^ere  bcsmg  no  time  limited  in  the  register  a4:ts  for  doing  the  act» 
and  thaj,  ca9e  havhi£  decided  that  it .  is  sufficient  if  it  be  done  before  the 
rights  of  third  pejcsons  interiiiene ;  and  waiving  ialso,  upon  the  authority  of 
Satehford  j*  metsiptpsj  3  £sp.  Ni.  Pri.  Cas.  69,  any  objectioa  to  the  plain- 
tiff's  title  foundi^d  upon  the  neglect  of  the  poet  officer  at  NewcMle,  in  omit- 
ting to  give  i^oiice  of  the  transfer,  to  the  commissioners  in  London';  reduced 
the  ejcgfiment  to  twa  points;  Ist,  contending  that  the  plaintiff  w«e  not  the 

(a)  OuU. N. P, 34, 35.    Vi*i  B.C.postf  12|,  ,    . 
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]«gmi  owner  of  any  interest  in  the  ship ;  2dly,  supposing  thnt  he  were,  still 
that  he  wa«  not  entitled  to  maintain  tne  present  action  of  trbveh  1st,  The 
general  policy  of  the  register  la%ys  is  very  important  to  be  preserved,  and 
mast  not  bend  to  the  inconvenience  which  may  arise  from  their  observande 
in  particular  cases :  but  the  distinction  between  legal  and  equitable  titk^s 
cannot  be  admitted  without  overturning  the  whole  system.  Accordingly, 
no  person  can  be  the  legtil  owner  of  a  ship  but  one-  Who  is  benefidaliy 
interested  in  it,  and  whose  name  appears  in  the  documents ~ requited  by 
those  acts.  No  person  could  doubt  the  meaning  of  the  word  otvner  therein 
used,  except  on  nice  legal  distinctions  which  ought  not  to  have  place ;  but 
not  beiiig  a  technical  word^  it  ought  to  be  construed  according*  to  its  popular 
acceptation,  for  the  notoriety  of  which  it  was  adopted.  Owner  is  synony- 
mous to  proprietor  J  and  is  coupled  with  it  in  s. '10  and  11  of  the  26  (^eo.  3. 
cj  60,  which  require  the  oath  of  ownership  to  be  taken,  which  oath  cata  only 
be  taken  bv  those  who  are  beneficially  interested.  If  this  be  so,  which  is  not 
denied  with  respect  to  the  original  owners,  it  would  be  absurd  to  construe  the 
the  same  word  differently  as  applied  to  such  as  become  owners  by  a  subse* 
quent  transfer.  This  is  evidently  the  meaning  of  the  legislature,  itnon  a  re- 
view of  the  whole  system  of  these  laws,  the  leading  object  of  whicQ  was  to 
encourage  British  snipping  and  British  teamen.  The  first  act  requiring  the 
registry  of  ships  was  tne  stat.  12  Car.  2.  c.  18 :  the  tenth  Section  of  which; 
for  preventing  frauds  in  colonring  or  buying  of  ships,  provides  that  no  for* 
dgn-built  ship  shall  enjoy  the  benefit  or  privilege  of  an  English  ship,  until 
be  or  they  claiming  such  ship  shall  make  appear  to  the  chief  officer  of  the 
customs  in  the  port  next  to  their  place  of  abode,  '*  thdt  he  or  iheif  dre  not 
"  aliensj  and  shall  have  taken  an  oath  before,  &c.  that  such  ship  Was  bona 
^^  fide  and  without  fraud  by  htm  or  them  bdughtt'&tc.j  and  toAo  are  hi^  pari* 
"  otonierst  if  any,  all  which  part-owners  shall  be  liable  to  take  the  said  oalh^ 
"  and  that  no  foreigner^  directly  or  indirectly,  hath  any  part,  interest,  or 
"  share  therein."  This  was  followed  up  by  the  stat.  7  &  8  W.  3.  c.  22;  for 
the  regulation  of  the  plantation  trade,  the  17th  section  of  which  gives  the 
form  of  the  oath,  binding  the  parties  to  state  the  names  of  all  thd  tnen  own- 
ers, with  the  like  exclusion  of  the  interest  of  any  foreigner  irt  the  ship.  The 
leading  statute,  however,  is  the  26  Greo.  3.  c.  60,  which  (s-  ^  &  10)  abro* 
gates  the  old  and  gives  a  new  oath,  the  form  of  which  ^requites  the  names 
o(  all  the  part-owners  to  be  stated,  *'and  that  no  other  ])erson  or  persons 
"whatever  hath  or  have  any  right,  title,  interest,  share  or  property  therein 
<*  or  thereto."  It  is  plain,  therefore,  that  if  this  had  beeft  the  case  of  an 
original  registry,  or  any  other  wherein  the  path  #as  required  to*  be  taken,  the 
plaintiflT,  as  a  trustee,  could  not  have  taken  it.  So  neither  can  it  be  taken 
in  the  case  of  a  transfer  of  property.  The  first  provision,  for  sutK  tratvsfers 
was  made  by  the  stat^  7  &  8  W.  3.  c.  22,  the  2l8t  section  provides,  that  in 
case  of  the  alteration  of  property  in  any  ship  in  the  same  port,  such  tr?ins^fer 
i^hall  be  indorsed  on  the  certificate  of  registry  before  two  wittafesses,  in  order 
to  prove  that  the  entire  property  in  such  ship  remains  ft)  some  of  the  subjects 
of  England,  if  any  dispute  arise  concerning  the  same.  Jt  is  said  that  no  new 
oath  is  required  in  that  case ;  but  that  regulation  shews  that  the  legislature 
relied  on  the  Original  oath ;  and  if  upon  such  transfer  the  beneficial  interest 
may  be  in  any  other  than  the  nominal  owner,  the  indorsement  catinot  prove 
that  which  the  legislature  intended  it  to  do.  Then  the  stat.  94  Geo.  3.  c.  66. 
s.  15,  recites  the  last-mentioned  clause  of  the  statute  of  King  William,  and 
provides  further,  that  sOch  indorsement  on  the  certificate  of  registry  shall 
ne  made  in  a  given  form,  including  the  names,  residence,  and  occupation  of 
the  vendors  and  purchasers,  "  to  be  signed  l>y  the  persons  transferring  the 
"  property  of  the  said  ship."  Now  the  purchaser  must  mean  the  person  who 
pays  the  money,  and  not  mertly  him  to  whom  the  conveyance  is  made.    The 
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16th  8ect«<a),  whick^proTides  for  the  saleof  «hip»at  sea,  direct^  the  seeuritief 
aod  notices. to  be  made  and  given, .  'f  in  the  manner  therem-before  directed  ;'' 
and  as  tbL$  is. .only  a  substitulioa  of  ooe  xpode  of^ coaveyanc*^  cy  pres  for  an- ' 
other,  it  fblloi^s  that  the  word  owner  ma$t  be  used  in  the  iiarae«sense  as  before, 
as  meaning  the  person  beneficialiy  entitled ;  in  which  case  the  plaintiff  is  net  the 
owner  of  the  ship  in  queatlon  within  the  meanjii;  of  these  acts.  [Lawrende^ 
J.  May  not  the  trust  be  void,  and  the  property  ves(  in  the  plaintiff  absolute- 
ly ?  or,  supposing  two  contract  -for  the  purchase  of  a  ship,  and  the  money  be 
paid  by  both,  Wt  the  conveyance  be  made  lo  one  dnly,^  would  not  the  legal 
title  vest  in  him,  and  bd  out  of  the  vendor  ?  In  Camden  vi  Andersfm%  ^  Term 
Repc  709,  it  seemed  not  to  be  disputed,'  but.  that  the  property  might  so  vest. 
In  the  case,  of  a  bankruptcy,  the  assignees  are  only  irusteea  for  the  creditors 
at  largev  aod, would  it  hp  necessary  for  the  commissionBrs  to  (iissign  to  all  the 
cl^diton  ?i  Iir  the  latter  case  the  trust  is  created  a<id  recogBized.1)y  act  of 
jparliament  [Latarence^  J.  Supposing  a  persoii  in  insolvent  ciri^umstances 
IS  desirous  to  convey  his  property  in  a.  ship  for  the  benefit  ot  all  his  creditors 
mu^t  they  be  all  named  ^  There  inav  be  a  distinction  between  a  conveyance 
lo«  trustee  in  trust  merely  io  ^0«  and  an  absolute  coniTeyance  for  all  pUrpo*> 
at9.  '  This  is  a  truat  ^Qoetahf  for'  the  benefit  of  the  underwriters.  [Laiffrencet 
J.  The  property  mudt  first  vest  in  the  trustee  l^Gore  he  can  cotovey  to  oth- 
ers.] Thenu  stecondly,  .Supposing  tke  plaintiff  to  bd  a  legal  owtier  of  part, 
ha  c^Lttuot  maiiittiin  troirep  against  his '  ca^^tenant  in  covntnon.  The  sale  of  a 
thing  can  never  be  deemed  equivalent  to  the  destruction  of  it :  it  still  elista 
ia  specie.  '  The  attempt  of  the  jdefendant  to  tranafep  the  whole  Was  merely 
invalid:  as  to  one-third. .  All  the  ciises  shew  that  nothing  shorCof  the  actual 
destnictioA.of  the  8ubject<!mattef  will  sustain  th6  action  by  one  tenant  in  coni*> 
lAoQ  agairisr  another.  Doe  d.  PUheir  v"  iVoiaer,  Oowp.«217,  ia  clearly  diii- 
tingnishabte,  thequestion  there  affecting  tk^  retdiiy,  yfhich  admits  of  an  ous- 
ter in  l4W«  .  'He  tnen  read  the  following  pote  of  Bdmardiston  r.  thapmtai^ 
from  Ld.  C:  X.iii»g>  M&.  ' . 

[''  G.  B.  Hil.  1  Geo.  1,  Barttardistm  vrChgpman  and  Smith,  J^^.  29.th« 
before  Lord  C.  J.  Smg,  ^acy  wnd-yDorfuery  Js.  ^rpver  for  a  ship,  tried  in 
London  XxiiK  M^kkdeimai  term,  before  King^C\i.  Justice,  whereon  the  follaW- 
ing  cttse  was:  made;-^^£?j;afufer  Frasetj  being  owner  of  a  ship  cabled -the 
Trkau^iui  the  Sd  d^yof  Jlfo^  1913,  b^  hill  of  sale  sokl  a  moiety  of  the  said 
ship  by  Wfy  of  mortgage  to  the  plaintiff  for  JOO//,  and  afterwards,  by  seviefVal 
bilb  of  sale,  sold  one  moiety^of  the  whole  to  one  c^f  the  defendants,  and  the 
other  jnoiety4)f  thewbo.le  to  tho  other  defendant ;  and  th^  said  defendants 
had  the  said  ship  for  ^ome  fime  in  their  possession,  and  repaired  the  satne. 
The  money  mentioned,  in  the  bill  of  sale  to  the  plaintiff  not  being  paid,  the 
plttnt^ff  had  afterwards  possesfion  of  the  ship.  Xhedefepdanta  by  force  tqok 
the  ship  out  of  the  j^alntiff's  possession  and  carried  it  away.'i^The  single 
question  intended  to  be  made  on  tkis  case  was,  Whether  the  plaintiff,  who 
was  tenant  in  common  of  one  moiety  of  the  ship,  could  mamtain  this  action 
of  traver  against  the  other  tenants  in  pommon  fdr  takhig  the  ship  out  of  his 
p»o88es*ion  by  force  and  carrying  it  away  ?  ^nd,  oa  hearing  counsel  on  both 
sides,,  we  held.  That  if  one  tenant  id  common  of  a  peraond  indivisible  chattel 
bring  trojj^e^  against  a  stranger,  if  the  stranger  do  not  ^lead  the  tenancy  i|i 
commen  in  Ai^atement,  Jiexan  ha^  no  benefit  of  it  in  evidence  upon  the  gen- 
eral issue  :  That  if  one  tenant  in^cpmmon  destroy  the  said  thing  in  commoii, 
the  other  tenant  in  common  may  bring  trespass  or  trover  against  him^  -and 
therefore,  in  this  case,  if  >tHe  defendants  had  burnt  or  destroyed  the  ship,  this 
action  would  have  been  maintainable  against  them :  That  where  one  tenant 

(a)  An  emtam  was  noticed  in  the  printed  atatnte,  1.  si  <^  this  elause ;  ^  ladezaement  or 
OertiScaie,"  *.'/orviAdoraenient  on  the  certificate." 
<*>  Before  cited  &Qjn  BuU.  N«  P.  34,  35. 
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in  common  doth  not  destroy  the  thing'  in  common,  bat  only  takes-  it  out  of 

.the  possession  of  the  others,  aiid  carries  it  away,,  there  iio  other  action  lies  by 
th6  other'  tenant  in  common :  -which  >being  l^s  case,  we  held  this  actioa 
would  not  Ke. 

"-  Precedents  to  warrant  thi§  distinction  were,  Noy,  14.  Pitz.  Treaj^aas, 
233.  II  H.  4.  13.  Fitz.  Brief,  674.  Go.  Lit.  200.  a.,und  the  text  of  Lit- 
tleton there.  47  E.  3.  22.  2  H.  5.  3.  1  Pitz.  Trespass,  212.  Brief,  927. 
13  H.  7.  26.  •  F.  N.  B.  127.  a.  3  Keb-  786.  MasUnrs  y.  Poolef^  2.  Roll. 
Rep.  287.  2  RoH.  Abr.  566.  Godb.  282.  Graves  r*  Sawcer,  Raym.  15w  1 
J.ev.29.     IKeb.  38,    1  Sid.  49. ,  .  ^      ^ 

.  *«  Bat  then  it  was  objected,  that  the  title  of  the  defendants  was  by  sevesa^ 
bills  of  sale,  and  that,  by  consequence;  hetp  whofn  the  fint  bill  of  sale,  was 
made  had  the  entire  property  of  the  moiety  that  was  not  in  the  plaintiff;  and 
by  consequence  onie  of  the  defe^daritsTwaa  a^  stranger,  and  the  action  mam* 
tain*abte  asfainst  him.  But  this  being  no  qq^stion  at  the  trial,  and  it  not  ap- 
pearing which  of  the  defendants  had  the;po8terior  bill  of  ^le,  we  would  n^ 

~  let  t^e  plaintiff  have  the.  postea.  -  Bu\  the  main  point  for  which^the  cato  .was ' 
made  being  asfamst  him,  we  proposed,  and  so  it  was  agreed,  that  t&e  plaintiff 
shoulid  pay  the^defendants.  52.  as  the  coSte  of  the  trial,  and  the  y^cflict  taken 
for 'the  plaintiff's  security  should  be  det  aside,  and  he  should  be  at  HIierty  to 
try  the  whole  again  Tand  the  cause  ^s  trjed*  the  loqg  vacation  after,  belote 
me,  in  iMmdon. — C.  fi.  Pas.  I  Geo.  )..at  Nist  Priiie,post*  Termin.  S.^Trim 
1  Geo.  1.  , 

^  It  then  appeared,  that  the' plaiatiff  wtis  tenant  in  common  of  one  moiety 
of 'the  ship  cAlled/the  Trit^n^  and  the  defendants  \^nanta-  incoDMnon-of  tlie 
other  moiety :  and  tlie  «hip  beiilg  in  the  posse^ioii  pf  the  plaintifif,  the  d^ 
fendants '  forcibly  took  itoutofihe  plaintiff's  pe38ession;  secretpd  it  fM>m 
him,  so  that  he  knew  not  where  k^vas  carried;  chang^  tfaer  name  of"  the 
^htp,  which  afterwards  came  into  the  possession  of  one  jyian^  who  s^nt  it  tb 
Antiguot  where  the  ship  sdnk,  and  was  entirely  lost.  *  And  the  plaintiffs 
counsel  insisted  that .  the  thing  in  cotaim'on  hmng  thus  destroyed,  the  defen- 
dants were  to  answer  for  it  to  the  plaintiff.  But  the  defendantsVconnael 
insisted,  thitt  one  tenant  in  common  ib  only  ai^swevablie  to  the  other  tenant  in 
common  for  an  actual  destruction,  to  which  King^  0.  Just,  agreed*;  but  left 
it.  to  the  jury,  upon  the  whole -cinsumstances  of  the  case,  .Whether,  by  Uie 
defendants'  forpe,  the  ship  was  adtyaUy  taken  from  ^bo  plaintiff,  and  secret^fdy 
and^iirried  our  of  hia  power  to  preserve  the  ship  ?  and  a  destruction  happen- 
ing in  thbse  circumstances,.  Whether  it  should  not.  be  foupd  to  W  a  destroo- 
tion  by  the  defendants'  ^means  ?  /which  the  jury  accordingly  (bund,  and  gave 
the  ))laintiff  IK)^,  damages;   which  being  afterwards  moved  in^conrt  the 

.  Michaelmas  t^rm  following,  the' Court  unanitnously  agreed,  to  the  Ck^  Jus- 
tice's dii'ection,  and.  would  not  grant  a  new  tml."] 

An  objection,  however,  is  m&de'to  the  defendant's  title  because  the  sliip 
was  hot  registered  at  Newcastle,hvii  de novo  in  Lmimu  But,  upoh. reference 
to  the  acts  of  parliament,  it  will  appear  that  tl^ere  are  sfac  cases  where  d  new 
register  is  to  be  niade  ;  Ist,  by  stat.  .26  Gep.  3.  c.  60.  s.  ^  where  the  ceni£- 
eate  is  lost  or  mislaid ;«  2d,  by  stat.  28 Geo.  3.  c.  34.  s.  14, and^Geo.  3.  c* 
68.  St  19,  where  it  is  wiFfully  detained  by  the  master ;  3d,  by  stat.  .34  iJeo.  3. 
c.  68.  8,  21,  where,  after  transfer  of  part  of  the  property  in  some  port,  the 
former  owners  are  desirous  of  hierving  a  new*  certificate ;  4th,  by  stat.  26  Geo. 
3,  c.  60.  s.  24,  where  a  ship^is  altered,  in  form  or  burthen  ;  5th,  (which  is  the 
case  in  question),  by  stat.  7  &  8  W.'3.  c!  221  s.  21,  where  the  property  is 
transferred  to  another  port ;  6th',  by  the  same  act,  where- the  name  of  a  ship  is 
changed.    'Now,,  herr,  the  case  8tates(a)  that  the  defendant,  at  the  time  of 

(a)  Th«  raidence  of  the  defendant  in  L4mdm,  which  wA  omitted  in  the  oriffind  Mate  of 
the  caw,  was,  upon  the  argument,  agreed  to  be  inserted  thtoin ;  and.w46io(t  abci  sUled  (ha 
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vegt8tering-tl»^  Arpdetum^'v^s  resident.in  London,  whidi  made  H  iHb  ptojrt 
of  die'^ip  :  ^ond,  besides,*  the  Court  Win  gfii^e  ci«dit  to  the  proper  officers  in 
London  that  the  ship  wds  in  a  condition  to  b^  legally  registered  there; 

Halit  in  reply,  dfceerved,  that  the  st^t.  26 Geo.  3.  c.  60:  which  gives  the  new 
oath,  abrogates  the  old  oitth  required  by. the  stat.  of.  Gar.  %  and  King  Wii- 
Uam>  and  does  not  reqnfre  the  now  oath  to  be  taken  upon  a  mere  change  of 
propeHy  in  the  same  port,  unless  required  by  former-  part-owners r  and^ the 
Stat.  34  Geo.  3.  c.  68.  s.  15  add  16,  only  requires  an  indorsement  on  the  cer- 
tificate of  registry  wherenfae  ship  is  in-  poi-t,  or  certain  documents  and  no- 
tices where- it  is  at  seadt  tHe  time  of  the  transfer.  The  defendant's  argaihent 
is  founded  on  a  supposition  that  there  C|tn  be  nd  other  than  an  abMute  asygU' 
ment  of  a  ^hip;  whereas  there  jmaybe  a  conditionai  assignment,  irr  whiclfi. 
case  the  oath  iK^ust  be  talcen  conditionally.  ^Besidi^,  the  pUihtiff  having  an 
abedlBte  conreyance  of  the  whole  property  to  him;  and  the  whole  legal  in- 
terest in  it, -was  authorized  to  take  d)e  oatn  in  the  form  prescribed,  according 
to  what  was  toid  by  Butter;  3.  in  .BbUesion  v.  HUheri,  3  Term  Bep.  41 5r 
419.  So  it  was  considered  in  a  late  case  of  Sex  y,  Thellusion  at  GuiidkMt 
upon  an  indhctaienl' for  prejury,  that  one  who  was  mortgagee  of  the  ship 
might  take  the  oath  in  sole  owner.  Besides,  if  required,  the  fdaintiff  najghi 
hare  is  Worn  for  whom  he  Was  trustee.  But  supposing  this  to  be  a  trust  which 
could  not  be  'supported,  as  against  the  general  policy  of  the  ads,  at  all  events 
he  muse  he  considered  as  legal  owner  unfettered  by  the  trust.  Thai  in  re- 
spect of  the  c|cf*^n<i<tnt*s  titles  before  the  dhip  could  ha  transferred  to  another, 
port,  ah  entry  ought  to  have  been,  made  of  the  transfer  in  the  port  ta  which 
she  originally  belonged;  without  which  she  could  not  be  legally  registered  de 
ii00O,;and  consequently  the  objecdon  to  the  present  action  pould  not  arise': 
though  if  the  defendant^i  title  were  made  out,  he'still  insisted  oa  the  distino* 
tion  before  endeavoured  to  be  established  upon  the  denial  of  die*  plaintiff's 
ikle,  and  the  skle  of  the  whole  property  by  the  defendant. 
'  Lord.  E'LLENBoaouoH,  C.'J.  at  the'closeof  tlie  argument  intimated  a  strong 
opinion,  that  supposiiig  the  |)arties  to  ^and  in  the  relation  of  tenants  in  com- 
mon^ die' actloh.  could  not  .be  maintained  upon  the  distinction  that  the  acts  of 
the  defendant  were  el|aivalent  to  a  deatruction  by  him  of  Ae  thing  m'common. 

Cur.adt.  eutt. 
.  Lord  ELLM^oiEoirGB,  €.  J«  now  delivered  the  judgments  of  the  Court 
(after  etating  the  case.)  At  the  trial  thpee  objections  Were  taken  on  the-paft 
of  the  defendant :  first,  >that  the  biH  of  sale  being  in  trust  for  certain  unnamed 
underwriters  upon' the  iship,  th§f  same  was  void  in  point  of  law,as  affording  a 
meitns  of  coveritig  foreign  interests,  atid  ae  tending  to  defeat  die' provis- 
ions and  policy  of  the  stat.  26  0eo.  3.  c.*^60,  and  34  Geo.  3.  c.  68,  directed^ 
fo  the  ascertainraent  of  the  true  owners,  and  the  preTeotion  qf  anv  person* 
fato  becotnhig  such  except  Brituh  subjects,  Secondly^^  That  the  plaintiff's  . 
title  was  not  perfected  by  such  entry,  being  indoVs'ed  oh  the  oath  on  which 
tht  original 'Certificate 'of  ^registry  wi^s  obtair^dj  and  by  such  meniorandam 
thereof  made  in^  the  book  of  registry,  and  notice  thereof  given  to  his  Majea- 
ty^s  commissioners  of  pustoms;  as  are  required  by  the  16th  sect,  of  the  34 
Geo.'  3,  c.  68.  Thirdly^  That  trorer  will  not  in  this  case  lie  ;  because,  sup- 
posing  the  assignment' to  the  defendant  to  be  a  Valid  oiie,  the  plaititiff^  and 
defendant  would  be  tenants  in  common  with  each  ether  of  this  ship,  and  be- 
tween whom  therefore,  as  such;  an  actibn  of  iwiver  is  tiot  maintainable.  The 
second  of  these  objections  was  abandoned  by  Mr.  Abiottvtk  the  argument,  in- 
asmuch as  the  l6tb  sect,  of  the  34  Geo.  3.  c.  68,  which  relates  to  the  altem- 

f^t  to  be,"that  theship.on  heV'retbrn  from  aea,  went  to  Londcn  feefore  the.  neir  certifi- 
cate was  obUnn^ ;  apd  desired,  if  that  fact  shoold  be  thSaght -materiel  by  tlie  Qoart,  and 
was  not  adflailM  ^  the  00199  aids,  that  the  cause  mtffbt  go  dpwQ  :to  trial  agiu^ 
fil^tfoond^ 
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tioB  pf  property  in  shijps  ifhen  absQnt  from  their  ports,  eonMr\;i^.b]f  feferenee 
to  the  tsrnis  of- the  4Stb«  the  iroQiediqitely  preceding  section,  and  to  which  it 
immediately^  relates,  can  only  he  considered  as  diteciary)  sO  far  as  it  respects 
the  entry  &nd  memorandum  to  he  made,  and  thenoMce  to  be  given  to  the  com- 
missioners of  customs  by  the  persons  authorised  tojnake  registry  :  |he  racatipg 

"provisions  being  (Confined  to  the  commission  of  sUch  acts  only  as  are  required 
to  be  done  by  the  immediate  parties  to  the  sde  or  iTansferr^d  not  extending  (as 
it  would  he  most  unreasonable  that  they  should  .extend Vto  the^actif  or  omis- 
aions  of  third  persons  or  strangers.  For  the  ^hird  objection  there  is  no  foua- 
dation  laid  by  any  tide  oii  the  .part  of  the  defendant  und^r  the  register  aets. 
The  defendant  clahns  under' a  register  de  novo. in  the  port  of  London;  coq- 
tendinff  that  the  ship  being  transfi^rced  to  that,  port,  a  register  de<yu>vo  was 
proper^  ^[ranted  in^  pursuance  of  the  stat.  7  &  8  W.  3.  c.  22.  s.  21.  .  U-  is 
not  meces^ry  oh  this  occasion  to  ponsider  wimt  shall  amount  to  a  tnrasfer.ef 
a  ship  to  another  pon ;  fot  one->vho  has  no  intierest  ip  a  ship  can  .have  «o 

'  power  to  make  such  a  transfer ;  and  we  think' that  the  defendant  in  this  caee 
lad  not  any  interest.  The  stAt.  34  6.  3..c.  68,  hy  its  l£th  sect,  reciting  that 
by  the  laws  now  inforcclf  upon  any  alteration  of  property  ii^^ny  ship  or  ves- 
sel .in  the  same  port  \o  which  the  ^hip  or  vessel  belongs,  an  indorsement  upNon 
•the  certificate  oT. registry  is  required  to  be  made,  directs  the  form  of  the  in- 
dorsement Upon  it  in  such  cases ;  and  hy  the  16th  sect.  "  provides  that  if  any 
'''ship  4»  vessel  shall  be  at  sea,  adient  from  t/te  pari  to  which  she  behmgs  at 
**  the  time  wbeii  ^ifcAaltemtion  in  the  property  (i.  e.  any  alteratiotf)  is  ma4e, 
"  so  that  aa  indorsement  on  the  certificate'  cannot  be  made  immediately,  a 
'^^^copy  of  the  bill  of  sale  shall  be  delivered^  land  an  entry  tieteofshoB^e  in" 
'*  dorsied  on  the  oath  or  affidavit,  and  a  memorandum  made  in  ihe  book,  6f  reg- 
'f  4f<efff,**  Otherwise  that  such  bill  of  Sale  shall  be  utterly  void  to  all  intenu 
•and  purposes.  According  to  which  provisions,  a  copy  of  the.  bill  of  sale  to  the 
defendant  should  have  b^n  delivered  to  the  proper  officer  at  the  port  of  New^ 
autUy  in' order  that  an  entry  thereof  might  he  indorsed^  op  the  oath  or  affida- 
vit, as  the  FiMum  was  at  sea,  or  absent  from  the  port  to  which  she  belong- 
ed, when  Wmr^  sold  hef.to  the  defend^;nt ;  wliich  not  having  been  done,  that 
sale  is.  yoid ;  and  consequently,  no  register^  novo  in  the  port  of  Lon^oii 
could  be  made  by  th^  defendant,  nor  could  any  property  vest  in  him.  As 
thertrfore  tne  defendant  was  npt  a  good  tenant  'in  tommnn  with  the  plaintifi* 
.from  a  defect  in  his  own  title,  the  objection,  to  die  action  on  the  ground  of  « 
tenancv  in  .common  doe^  not  aris^,  and  of  course  it  becomes,  unnecessary  fOr 
us  to- decide  whether  the  salet)f  the  whole  ship  by  the  def^^ndi^htTwas,  sup- 
posing him  entitled  to'3-4ths.oaly,  a^  act  so  far  equivalent  to  a.  destrucUen  of 
the  ship. as  to  entitle  the  plaintin  as  a  part-owner  to  maintain  trovetJa  such 

'case  agahist  the  defendant  as  the  other  part,  owner  ;  a  proposi^on  which  it 
appears'to  us  would  have  been  extremely  difficult  on  the  part  Of  ,liie  plainti^ 
to-  have  sustainerd,  supposing  the  defendant  to  have  h^d^such  an  interest  as 
would  have  raised  the  questiom(  1)  The  second  and  third  objections  <m  the 
part  of  the  defendant  teiOg  nhus  laid  out  of  the  case,  the  dnly  remaining 
question  is,  Whether  this  tru^t  bill  of  sate  be  void,  and  whether,'  if  it  be  void 
at  ail,  ir  bo  so  only  as  to  the.irusts  in  favour  of  the'uanamed  underwriters;  or 
beiabsplutely  sojcs  to  th^  trustee  himself,  as  well  as  to  the  cestui  que  trusts? 
And  upon  a  full  consideration  of  the  case,  we  are  of  eptnidn4hat,  supposing 
it  void,  it  is  at  most  void, only  as  to  the  objects  of  4he  triist,  and  so  that  the 
execution  o/.  the  trust  cannot  be  Enforced  by  law ;  but  that  there  is  no  such 
iHegaiity  affecting  the  trustee  himself,  as  will  prevent  the  properly  from  vest- 
ing in  him  in  the  ^st  instance.  We  are  of  opinion,  therefore,  that  the 
plaintiff,  whose  right  to  recover  is  not  liable  to  be  barred  upon  either  of  tjie 

— x- • r— r-^ '—-' . ■_ 'r  .>  ■  >  '    '     ,  f  ■  *. ' 

(1)  In  WUmm  ir  «3"^'  i2e«t,<\  Johns..  Rep.  175,  it  was  decided,  that  for  a  m(«  oCl  a  ohattel 
an^action  of  trover  will  lie  by  one  tenant  in  common  against  another.' 
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other  gwinds  of  oljection  seeondly  and  thirdly  Buid«»  and  which  I  hare 
already  coosidered,  is  entitled. to  recover,  notwithstanding  Uiis  o^}ectioD.(l) 

:,        .  'Positoatotheplaintiff.(2) 


,  Robertson  aqd  Thomasoh  v.  French. 

4Eagt,13p,    June  27, 1803. 

Wtere  by  a  pdjcy  c^f  insatftnoe  ihtp  arid  gbo^s  were  ineared  f*«t  tod  frbin  eU  and  eveiy 

.   **  poit,.  Ae.  on  theooast  of.  BrmxUy  andafBer  the  ITtfa.  S^Oem^'Ui  tie  Cmpe  of  Gnod 

.  *^\Bopt^  hemnmg  tbe  advenluro  uiioit  the  goods /rovi  (A«  liadine  thmeqf  akfmrd  th%  tflid 

**  8kkp  at  an  er  ever^  port.  &c.  on  the  coaat  oF  Brazil,  und  jr'em  the  17th  $fiptember^A^)} 

"  and  fipenr  th^  fktp  ik  the  aaim4  maniifr/*' with  Hberiy  to  mil  to,  &,c:'any  places  back- 

wanis  or  IbrwM^a  under  the  Pwtugtust  GoYeromeot,  &e:  at  a  premiam  of  foor  goineaa 

per  oeat.  tp  i^orn  ^L,  UU.ahould  th«  ^bip  have  arrived,  or  tke;rwk  hare.oiherwi^  oeaaed^ 

on  or  before  tiie  I7tii  of  Sepitmher .-  held,  that  tbe  pc^ipy  only  attach^  on  the  hoaM)Wai:dr 

bound  cargo,  laden  on  board  at  the  coast  of  Br<ut£,  and  din  not  cover  a  cargo' (Originally 

;  taken  in^at  the  Orpe  tf  Ooad  Hcpe,  and  «i^hich  6ontitaoedon  board  ailer  the  17th  of  5m- 

UtHkgf^  wllile.the  ablp  Waa  on  tbtf  obaat  of  Bw»{,<and  after  t£e  left  it  oa  her  i^tom  ko-jtne 

Cmpe^   Neltber  did  the  policy  cover  thMhtp  itself,  which  w.a8  inaiin|d  in  tk^same  mtauur 

aa  the  goods.  '  PoIicieax>f  insurance  are  to  be  construed  by  the  same  roles  as  other  ini/tru* 

'   menks,  unless  where,  by  the  knowio  usage  of  tradd,  or  ihe  like,  aertain  words  haveacqdii^ 

ed  a  pecoKar  aena^  'Oislin6|(  from  their  onMnary  atod  .popular  sense.    In  an  totion  on  ^  pol<* 

iey*  ibe  psoperty  of  the  Mp'  may  be  proved  by  -pafol  evidence  of  the  poesessioii  of  the  «» 

^re4,  anieas  disproved  by  the  produation  of  the  written  ^docuuiei^  of  the  ship  undbr  the 

register  acta*  /  And  held  that  such  parol  evidence  of  ownbrship.arising  from  possession 

.  at  a  particular  period,  was  not  diq^roved 'by 'shewing  a^ior'  rc^ster  in  the  name  of  an- 

•other  and.a  MbaeqaeAt  fagtaler  to  theaame  penoa. 

-■         ■    ■     •      '  .•     •.•^-   I     .    .'    • 

THIS  vffts.an  potion  .on  a,  policy  of  insurance(4i)r effected  by  the  plaintiffs 
as.ageh^,  "lost  or  not  Ipst^.at  and  from  all^any^  or  every  ^i  and  place 
where  anivf^aiioever^on  the  cpast  of  Brazil,  oa^  afi^r  the  17  tk,  day  of  Se]^ 
tember,^d  the  Capeof  Gopd  Hope,  upon  any  kind  of  goods  and  merchandizes, 
and')tlso  upon  the,  body, j^  of ihe  ship  CAestei^eld,  ^. ;  begianiog  the  ad- 
venture upo|^  )he  said  goods  and  merchandizes  fro;n  the  loading  thereof  aboard 
the  joid  snip,  at  aU,  any^  or  every  port  and  place  where  and  ^aisoever  on  the 
eoflst  of  Bnail,. and. from  the  Ifth  day  ^f  September  ISOQ,  4»^  upon  the  said 
ahipi  9CC,  in  the  same  manner  ;  and  so  shall  continue  and  endure  durinjg^  her 
abode. ther^  vppa^the  said  ship,  &c.  and  further  unliUb^^  said  ship,  dec.  and 
gqod3«  j^.  shail  Be  arrived  at  bimon's  Bay  or  Table  Bay,  'J>Qth  or  either y  teiih 
Jieriy  (o  call  at>  St.  Helena  or.  elsewhere,  u^on  ihe  said  ship,  dsc.  and  ^upon 
the  gdods;  d^.  uotjl  the  same  be  there  discharged,  dec.  And  it' shall* ]b|e^law- 
^ul  for  the  said  sh^p,  &c.  m  this  voyag^e  to  proceed  and  sail. to  -and  touch  and 
stay  at  any  ports.  Qi  plac^  whatsoever,  particularly  backwards  and  forwards 
aihd^ip  and  from  those  under  the  V6x\xxg\\esfi  Government,  or  any  port,  place, 
i^o^dt  or  else^ohere  on  the  coast  of  South  Anierica,  without  being  deemed  any 
MviatioHf  t^  VUhout  prejudice  to  this .  insurance.  The  said^  ship,  dec. 
gooda*  &c.;yalcied  at  ld,680Z.,  berng  upon  goo^s,  shipt  and  freight  separipUely 
valued  as  under.  And  172  cas^  of  capture,  detention,  or  seizure,  by  any  power^ 
whatever,  to  .pay  a  total  hss  upon  receiving  documents  of  her  being  carried 
into  port,  and  without  ijiqu^,4nto  the  r^uU^rity  or  irreguloHty  cfher  pro* 
ceeding^;  a^d  with  liberty  iq^sell,. barter,  exchange^  load,  or  unload  the  inie^ 
rest  in  part  or  whole  at  the  island  St.  Catherine  or  elsewhere,  where  and  what* 
soever*    Touching  the  advertures  and  perils,  &;c.     [This  part  of  the  policy 

(1)  Another  ac^on  waa  aflerwarda  brought  Ibr  the  other  two  third  parts  of  the  same  ship; 
videSfiMt,407.    - 

CZ>  [fiea  also,  CloweM  y:Hmpley,  12  Johns.  484.  Mentrutu  y,  Abrtan,'  15  Johns.  179. 
fi92e^.aEaM,7Wen4.3&4.  .<;a£^<  v.  Z)idk<raoii,  ib.  449*-W.J 

<«)  Tlw-wosda  in  Uaiica  waie  yoriUm%  the  rest  pf  the.  policy  set  eat  waa  io  the  psnal  print- 
ed fbnii.  ;  ' 
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wit^  in  tbe  eohtmon  form.}  At  ihe  rate  of  four  guineas  per  eeni,;.ta  r&f 
tum  three  pounds  and  t^  skiUings  skmM  the  sMp  Aaife  arrwedf  or  this 
risk  otherwise  hatoe  teased^  on  or  before  the  \7th  of  September.  In  wit- 
ness, ^.''  At  the  bottom  of  the  policy,  the  goods  were  Taloed  a(  13,316/. ; 
ship  at  1,550/.;  and  freight  at  814/.  The  plaintiffs  declared  as  agents 
of  Robertson  and  Walker,  upon  a  loss  by  the  arrest  and  restraint  of  the 
Xing's  ships.  And  at  the  trial  (a) '  before  Lord  Ellenborough,  C%  J.  at 
the  Sittings  after  last  Hilary  terra,  at  GuUdhaU^  it  was  admitted  that 
the  goods  were  of  the  value  itidured,  and  had  Been  put  on  hoard  the  ship 
GhesteAfield  at  the  Cape  of  'Good  Hope.  Much '  of  the  eTidence  tamed 
upon  the  question,  Whether  the  .object  of  the  voyage  were  to  thide^with 
the  iSpanuA  setttlen)eht^  in  South  Arnerica ;  Spain  hexng  then  lit  war  .with 
this  couptry?.or,  Whether  it  were. only ;in  contrayention  of  th^,  trading  lawa 
of  Portugal^  '  But  nothingturaed  upon  that  point  in  the  easels  presented 
for  the  consDieration  of  this  Court,^  It  id  stimcient  td  state,  that  after  the 
ci^go  ^ad  been  taken  in  at  tbe  Cape  of  Good  H^,  the  tYup  wentfcofn  thence, 
on  the  Tth'^  oi -February  1890,  to  Bengueia,  on  the  coast  of  Afrioa%  and  after^ 
wards  to  Si.  Catharine's,  on  the  coast  of  Jprozily  on'the  90th  ofAfoy;  iteii 
XO'Rio  Janeiro,  on*  the  27th  6{Jvly;  istaid  there  upwards>6f  tT^dmontklf,  and 
remained  on  the.coast  til!  the  latter  €|nd.. of  iybvof^er/ when,  "on  sospiqion  of 
illicit  trading  with  the  Spandsh  enemy,  she  T^aB  takon  potseesioa  #f  by  soffie 
of  his  Majesty^s  ships  of  war,  andatrriedagiain  to  tbe  Ca/wi  with*the  orij^nal 
cargo  on  ooaro,  where  she  Was  libelled  by  the  ca^ors  in  tb^  VTce-Admiralty 
Court  th^re>  on  which  the  aUssured  abstnaoned  to  the  und<ft writers;  alnd  the 
ship  after  being  liberated  by  the ,  sentence  of  ibe^  Court,  Was  sold  thefer^ti>d 
has  since  arrived  in.  England  about  October  1802.  On  the  part  of  the  plaia- 
tiffs,  another  policy  subscribed  by  this  defendant,  waa  ofierea  in  evidence,  as 
being  on  tbe  same  subjeejt-matter,  between  the  saine  paHies,  and  on  tfa#  same 
coiitiniied  risk;  fof  the  purpose  of  shewing  that,  id  point  of  fact,  the  defend- 
ant^ had  contnicted  with-^tbie  present  plaintiffs  ao  insure  thes&ifie  subjee^  frbm* 
the  17th  df  March  to  the^  I7th  6f^  September  1800^  bdngr  the  period  of  the 
commencement  df  the  j;>reseni  policy  .as  to  time.  ^This  was  objiicted  to/on 
the  part  of  the.defendi^nt,  ot^  the  ground  tbartibe  one  policy  icoaldnptb^'read 
in  explan^don  of  the  other  :  and  Ldrd  EUettbof^ough  only'adfcpittedit'as  evi« 
dence  of  the  fact  of  such  a  bolicjr  hitviiig  been  effected/  With  r^pect  to  the- 
pkintiffir'  title  to  the  ship,  the  evidencet  ttpon  ^hicb  the  obiection  was  foimd- 
ed  by  the  defendant's  counsel,'  was  that  of  Captain  Btooh^he  commander  otf 
the  dhin  CheStefJiM  ;  who  proved  that  at  the  Cape  (ff  Good  Hope  hb  bad  sold 
her  to  Robertson  and  Fra/^|?r,'the.two  persons  in  nvrhom  the  tnterest  is  itvet^* 
red  to  be ;  that  he,  {Brooh,)  and  Mornodc  the  <siJiper«cargo^)  bad  also  sbtares 
in  the  sbip)  and  that  hb  Mr$^  put  in  possessipn*  by/one\£i«0r^ce  fVUHamsi 
that  the  power  which  be  (Brobks)  had  to  dispose  of  the'  ship'^vas  id  ilhicing; 
Whereupon  it  was  objected  at  the  trial,  tliat  no  interest ^was  ah'ewn  in  tfaepar^ 
ties  interested  In  (he  insurance  :  for  Brooks  prbved  that  they  claimed  by  sale  * 
from  him,  which  must  be  in.  writing  by  the  register  i^cts,  and  therefore  the 
bill  of  sale  shoiild  be  produced.  Thedefl^ndant  "afterwards  gave  in  evidence, 
fdr  another  purpose,  the  atidwer  cf  tbe  plaintiffs  to  a  bit?' filed ^n  Chancery: 
in  which  answer  it  appeared,  ihdt  Lawrence  WUtixms  Was  the  oMMiet  of  tne 
ship  when  she  left  Englafid,  And  he  also  read  in .  evidence  thd  "senl^nce  of 
the  Vice-AdmiAlty  Court  at  the  C^e  of  Godd  Hope,  (now  dndet  appeal  be- 
fore the  Lords  of  the  Privy  Coui^cil,)  1)y  which  the  property  in  the  snip  was 
adjudged  to  be  in  the  person  claiming,  to  whom,  in  tne  declaration  it  Is  aver*, 

; — ■ — ; 1 ; \ — "    ^    .  ■  ■■ 1 — /    \ 

(a)  Uppn  th^  lint  trial,  the  pluhitiff  ws»  aonsnited  oir  the'  crpeaiag  of  'h^  e^viueA  M 
QtaldkaU,  it  being- sUted  that  the  tfooda  wefs  pat  on  board  at  lAr  Ctpe  tf  6oad  Ifo^  and 
notion  the  coait  ci^BrnzU.  The  Coiiri»  for  the  purpoae  of  hKflht  the  wbcjlt  issak  heSotfo 
them,  awarded  a  new  trial ;  and  thii  was  the  second  triaL 
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ie4  to  beloi^,  ftnd  was  difqeled  to  be  restored  to  th^m ;  but  that  there  was 
just  cause  of^senin^  at  the  time.  It  also  Appeared  from  the  register-book  of 
the  Cimtom^^fiouset  that  up  to  ilprtZ  1799^  L,  WiHiams.yi^s  the  register!^ 
owner;  and  that  in  August  1802,  th^re  was  a  subsequent  register  to  the  same 
person  as  sole  owner ;  and  that  the  ship  was  4okl'  at  the  €ape  «nder  a  deci^ee 
of  the  Vice-Admimlty  Conr^  theror  The  plaintHTs  recovered  a  verdict ;  and 
in  tha  last  term  a  rule  fimjoeas*  obtained  for  setting  aside  the- verdict  and  en- 
tering'ft  nonsuit,  upon  fwo  objections ;  Ut,  wjth  respect  to  the  interest  of  the 
assufed;  and  2d,  that  neither  the  ship  nor.  the  goods  on  board*  were  covered 
by  the  policy  in  questioa*  The  tase  w^s  argued  a(  very  great  kngth  by 
Er»kine,'Gmrr&ii>,  Puri^wa^Giletj  for  ^be  plai^tifi^;  and;  by  Gibbs^^Adam^ 
and  Jlfarry^t/r-fortke  defendant.  ^The  greater  part  of.  the  arguments  having 
turBed.upoji>  the  critical  and  grammatical  construction  of  the  words  of  the 
policy;  and  the  jlidgment  of  tha  ^ouri  touching  trpon  the  leading  pomts,  if  is 
unnecessary  to  detail  theoi  here.  The  principal  case  adverted  to, 'as  illustra- 
tive of,  the  meaning  of- the  commdn  printed  words  in  a  policy  on  goods  •^'be- 
**«^nniag. the  aveatqre  upon  the, said  geods,  tec.  from  the  loading  thereof 
"  aboard  the  Moidjtkip"  at,  te.,  was  Hpdgson  v.  Richardson^  1  3^c.  R^p. 
483,  vhicfa'shevfeiEi,  as  the'defenidant^s  counsel:  insisted,  that  the  policy  on^ 
attached  oa  ^oods  actually  put  on  board  at  the  place  named  whereat  the  risk 
was  to  comniencd.  On  the  othea  hand,  it  was  > contehdedi  that  **froiti  the 
leading  thereof  aboard^*'  dec*  meant 'iVom  the  iact'of  the. goods  beiug  on  board 
aVaudk  a  placj»^  and  that  in.  the  case-  mentioned,  -the  fact  being  clear  that  the 
goods  had  beenipot  on  .board  aii  X^ham^five  months  before,  and*  not  at 
Gtnmh  tute  which  the  ship  had  afterwards  put  after  losing  her  .convoy,  and 
at  which  place  the  policy  was  to  .commence,  if.it  had  not  been  admitted  on 
all  sides  vhslU  prima  facte^  at  least  goods  so  circumstanced  might;  be  covered 
by  the  geneial  wprda  qf  the  policy,  the  plaintiff  tnust  bavje  been  immediately 
nooauited  ;  and  if  was  fruitless*. to  inquire  into  the  question  of  fraiadulem  con^ 
eealnent  from  the  underwriter  of  tho^time  during  which  .the  cargo,  which 
was  of  a-perishable  naturer  had  been  on  boards  and  upon  whicb  the  judgment 
of  the  Court  ultimately  tutned.  Qur.  Adv.  wdL 

Lord  El^evboboitoh,  Q.  J.  now  deliveifed  the  jiidgmcmt  of  ^ihe  Cpurt. 
This  rule  was  moved  /or  on,  the  part  of  the  defendant  on  twx>  gronnds ;  firsts 
that  the  plaimifis  hadt  not  given  sufficient  pioof  .thai  4he  interest  in;  the  ship 
ixras  in  Babertson  and  tVoLker^  in  whpm  such  interest  is  by  the  dedaratioQ 
averred  to  he.  Secondly^ That  the  policy  on-  this  ship  and, cargo  n^ver  at- 
tached ;  the  adveutor^  on^the  cargo  being  by  ^e  t^rms  of  the  policy  made  to 
commencoyiroin  the  loading  the  gobda  a^iard  the  ahip/OH  the  coast  pf  Brazil ; 
an  event  whkhy  as* it  waa  contended  by  ihe  defendant*^  never  happened,  inas- 
mudi  aa  the  .goods  were  not  loaded,  there^  but  at^  the  Cape  ^  Good  Hdpe* 
And  it  was  aUo  contended  ou  the  part  .of  the  defendant,  that  the  adventare.ou 
the  ahip,  beinff  ly  the  terms  of  the  policy  i^ade  to  begin  in  the  ^aame  fnartnef 
with  that  on  w  goods,  could  of  course  have  ao  commencement,  if  that  on 
the  goods  never  attached.  {After  stating  the  policy  as  before  qaentioned,  his 
Lordship  proceeded,]  -  .  ^ 

In  the  course  of  the  .^^Oinent  it  seems  to  have  been  assumed,  that  w^e 
peculiar  .rules  of  cons^mction  apply  to  \the  tetihs  of  a  policy  of  assumoco 
which  are  not  equally  applicable  to  the  term?  of  other  instrumesits  and  iaall 
other  cases  r  it  is  therefore  proper  to  state  upoq  this  head,*  that  the  same  rule' 
of  construction  which  applies  to  all  other  instruments  applies  equklly  to  this, 
instrument  of  a  policy  of  insurance,  ^iz.  that  it  is  to  be  construed  according 
to  ils  sense  and  meaning,  as  cellected4n  the  first  place  from  thateirms  used  in 
it,  which  .tern^  are  themselves  to  be^  understood  m  their  plain,  ordinary,  and 
popular  sense,  unless  they  have  generally  in  respect  to  the  subject  matter,  as 
by  the  kpowa  usage  of  tradeyt>r  the  like,  acquired  a  peculiar  sense  distinct 
fifom  the  popular  setxsie  of  the  same  words ;  .or  unless  the  context  evidently 
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points  odt  that  they  tnitst  in  the  particulaf  iostanee,  4ind  in,  order  to  eftctoate 
the  immediate  intention  of  the  parties^to^  that  contract)  be  understood  in  aoine 
other  sp^ial  and  peculiar  sense.(l)  The(  oply  difibreiice^belvriMn  ppUci^s  of 
assurance,  and  other  instruments  in- this  respect;  is,  that  the  greater  part-of 
the  printed  language  of  them,  being  invariable  and  qniibra]^  has  acquired 
from  use  and  practice  a  known  and  definite  meaning,  and  thAt  the  words 
superadded  in  writing  (soljject  indeed  always  to  be  govehied  in  poiat  of  con* 
struction  by  the  kuig^uage  and  term^  i^ith  which  tbey  are  acosmpinied)  are 
,«otitled  nevertheless/  if  theoe  shou)^  be  any  reasoaahle  jdoubt  upon  the  sense 
and  meaning  of  tlife  wl^oie,  to  fasTo  a  greater  effect  attributed  to  them  than  to 
the.  printed  words,  inasmuch,  as  the  written  words  .are  the  im^l0jjate^  lan- 
guage and  terms  selected  by  the  pmtties  themselres  tot  theexpressiea  ofthto 
meaning,'  and  the  'printed  wprds  iire  a  generaL  formula  i^apled<  equaUy  to 
their  case  atid  that  offtll  other  ^ontcaciing.  parties  .upon  siitiilar  occasione  and 
subjects.  '       • 

As  to  (the  first  poin(  ipade  in  (his  ease  on  >  the  pavi  of  the  defendant,  riz.  that 
th^  QWnersfaip^alUged  'Was  not  sufficfeptlyproted :  it  was  proved  by  tbecap* 
tai\i'{Bro6ki)  in  the  ordinary  way^that  the  owners  by  whom;.as  sudi«;l>e  was 
appointed  and  employed,  were  the  poisons  ih  irtiom  the  ownersbip  is  ^  the 
declaration  averred  to  te.  And  though  it  afterwards- appeared  by  Us  jmswera 
on  cross  examination,  that  fkct  o^^ner^ip  was  derived  to  thoyd  persons  under 
a  bill  sf  sale  exeouted  by  himself  as -attorney  to  one  Lamreftice  WiUiamsi'ihe 
former  owner,  it.  did  oot  oH  titat  account  become  neeessaiy  for*the  plaiatifi 
to  produce  that  bill  of  tole^  or  the  ship's  register,  or'togive  any  further  proof 
of  such  theit  prbperty-;  the  fnere'faet  of  their  possessioa  as  owners  being  ea£> 
ficient  prinut  facie  evidei^ce  of  xiwnership,  witheut  the- aid  of  an  documentary 
proof  or  title  deeds  on^  theVfltrbjeet^  until^^such  further  evidence  shoiild  be^r^« 
dered  necessary  m  support  of  the^^ima  fatie  case*of  owvtersliip  which  they- 
ihaderjn  coYieecj^ebce  of  the  adductiop  of  some  contrary  proof  on  the  other 
side.  No  ftich  contrary  proof  Was,.  hQwev\er,  in  tins  case  grven  on  tlie  part 
of'  the 'defendant.'  For^;the  prior  register  in^tbe  name  pf  Lm^^emp^  Witiiwm 
as  owner  in  ITdQ^  and  a  .subsequent  register  to  the  sam^  person  upod  «  sale 
at  the^  Cape  iii  160d,.  tinder  a  decree  of  the  Court/ of  ViceiAdmiralty, .  and 
whishr  were  given  in  evidence  by  the  defendant,  wer^  perfacUy  consistent 
wkh  a  title  in  otherperseo^  t7»  i^  tn^cm  timer  agreeable  4o  the  a^enoent  ia 
the  declaration.' '--  ■  «... 

As  to  the  secoB^d  pofnt  made  in  tfaisciise,  vijs.  that  the  pdlicy  On  tbe  ship. 
apd  good^  never  attached ;  it  is  asserted  en'  the  part  of  the  defendant,  th|it 
the  adveDtufe^in  question  asr.  to  its  comcnencement,:  aocordtng  toithe  ttatoial 
and  obvious  meanmg  of  the  .language  and  terms  of.  the,  policy,  depends  upoA 
.  atid  is  limited  by  .the- nonexistence  and  concurrence  of  three  sdv^ncal  circum* 
stances,  V^.  one  ^(ptace^  one  of  tti^^,  and  oqeof  event  or  fiuti  And  first  of 
place^  that  it  is'  to  ^attach  cm  ihe^eoasi-  of  BrazU:*  aecond}v'  of  time».diat  it 
should  attach  <Aere  <i/llsr  (^0.17^4  of  September:  and  tfairf|ly  of  event,  that 
tk^  goodi  ^mld  katfe  keen  tken  hdden  at  tame  ypor^  or  place  on  the/toast  of 
Brazil.  The  adventure  upon  the'  ship  \^  in  ierms  declared  te>  begin  ^^intht 
iame  tuanntr^  i.  e.  at  the  time,  and  place,  and  after  ihe  happening'  of  the 
events  before  described  apd  specified  in  respect  to  tfae^  eargo.  Bat  it  is  ar- 
gued >»n  the  part  of  the  plaintiffs,  that  the  latter  ciccumstanee,  of  event,  or  fact, 
as  I  haVe  termed  it,  does^not  affect  the  commenoeteekit  of  this  adventure. ;  and 
that  the  i^ordl,  ^  from  the  loading  thereof  aboard  the  said  ship^V  are  either  to 
'be  rejejCted  wholly;  in  which  case  the  policy  will  stand  thus,  *'  begiaolng,  the 
"  adventure  upon  the  said  goods  and,  merchandi29es  •at  all,-  any,  or.  every  port 
**  and  place  where  and  whatsoever  on  the  coast  otBrazilj"  without  regard  to 

a)  Tor  dtctoupon  this  subject  see  6  £a^  907.    2  Bos.'  ft  Pall.  leS,    2  fli^  VL^.  213. 
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the  plaee  at  which  such  goods  may  have  be«n  in  fact  anieeetktuty  laden  ; 
or  that  the  words, ''  from  the  loading  thereof  aboard  the  said  ship  at/*  ars  to 
be  andersiood  from  the  time  of  the  ship's  being  wiik  the  goads  leeden  am 
hoard  ker,  orkmting  nteh  her  cargo  <m  hoard  her^  at  the  place  mentioned  in 
the  policy,  u  e*  in  Uiis  case,  at  the  coast  of  Brazil,  The  objection  to  the  fint 
of  these  constructions  (besides  the  difficulty  of  wholly  rejecting  words  bsTing 
an  apparently  significant  meaning,  and  referring  distinctly  to  an  act  to  be 
done  at  a  given  place)  is  stated  to  be  this,  that  if  the  cargo  insured  be  under- 
stood to  be  generally  a  cargo  a/,  or  a  cargo  on  board  on  the  coast,  and  not 
one  actually  and  originally  taken  in  upon  the  coast,  the  policy  would  in  that 
case  cover  the  risk  on  two  successive  cargoes,  t.  e.  un  the  outward  cargo  with 
which  the  ship  should  be  in  a  loaded  state  on  the  coast  after  the  17th  of  iS^ 
tember^  and  the  homeward,  or  that  which  it  should  take  in  there ;  and  that 
it  would  not  be  just  towards  the  underwriter  so  to  construe  the  words,  as  to 
cover  thereby  at  his  risk  two  successive  cargoes,  when  one  original  cargo 
only,  accordmg  to  tW  the  ordinary  usages  of  trade  atid  practice  of  insurance 
as  applied  to  such  form  of  words  roust  be  understood  to  do  meant,  tn  addhioa 
to  the  liberty  of  sale,  barter,  and  exchange  given  by  a  subsequent  part  of  the 
policy :  and  further  to  reject  emphaticai  words,  in  order  to  accomplish  a  con«' 
stroction  so  much  to  the  apparent  disadvantage  of  the  anderwriter.  And 
indeed,  if  only  one  original  cargo  were  meant  to  be  covered,  a  Brazil 
cargo  appears  to  have  the  best  claim  to  be  considered  as  that  one.  For  it 
would  be  preposterous  to  consider  the  policy  as  meant,  in  preference  to  any 
other  one  cargo,  to  cover  a  cargo  taken  in  at  tAe  Cape  of  Good  Hope^  ana 
which  shouki  remain  ni^protected,  as  far  as  this  policy  is  concerned,  wherever 
it  should  be,  till  the  17th  of  September,  and  from  that  day,  if  it  were^  then  on 
the  coast  of  Brazil,  should  be  protected  there,  and  during  the  course  of  its 
barter,  sale,  and  exchange  at  the  island  of  St.  Caikarine  and  elsewhere,  and 
during  its  re-con vevance  afterwards  back  to  the  Cape  from  which  it  had 
originally  proceeded.  The  same  objection  in  a  great  measure  applies  to  the 
second  construction,  which,  without  wholly  rejecting  the  words  **from  the 
^loading  thereof  aboard  the  skip,"  considers  the  goods  as 'the  subject  of  in* 
sniance  toiat,  ^ter  the  17tk  of  September,  they  should  be  tn  a  loaded  state 
at  tkeeoast  e^  tfrazil ;  for  this  construction  would  equally  exclude  the  possi* 
hility  of  covering  by  this  policy  an  homeward  cargo  taken  in  at  the  coast  of 
Brazil  to  be  carried  to  the  Cape^  provided  the  shin  should  have  arrived  on 
the  coast  of  BraxU  with  an  original  cargo  on  board  ;  unless  Indeed  two  soc^ 
eessive  cargoes  could  be  covered  by  a  policy  conceived  in  these  terms.  Bat 
the  most  nataral  construction  of  the  words,  if  the  immediate  letter  of  them 
were  lese  directly  applicable  to  a  cargo  taken  in  on  the  coast,  seems  to  be  to 
make  them  apply  to  a  cargo  to  be  carried  to  the  terminus  ad  quern,  upon  and 
within  the  immediate  limits  of  the  voyage  described  in  the  policy,  rather  than 
to  a  cargo  conveyed,  as  it  should  seem,  in  a  course  of  useless  circuity  from 
the  place  from  which  the  ship  originally  proceeded  before  the  voyage  in  ques- 
tion had  commenced ;  continuing,  except  <  inasmuch  as  it  might  be  altered  by 
barter,  sale,  and  exchange,  on  bcmrd  during  the  voyage,  and  to  be  delivered  at 
the  place  at  which  die  voyage  is  at  last  appointed  to  terminate.  But  the 
question  naturally  occurs.  Is  there  any  thing  to  be  found  in  the  policy  which 
assigns  to  these  words  a  sense,  thus  apparently  different  from  the  ordlnaiy 
grammatical  sense  of  them  ?  And  looking  as  we  are  obliged  to  do  to  the 
policy,  and  to  the  policy  alone,  in  order  to  collect  the  intention  of  the  parties 
as  to  the  commencement  and  duration  of  the  adventure  thereby  protected,  we 
cannot  feel  ourselves  at  liberty  to  disjoin  in  point  of  efiect  and  construction 
the  words,  ** at  all  or  any  port  or  place  on  the  coast  of  Brazil"  from  the 
words,  **from  the  loading  thereof  aboard  the  said  ship,"  by  which  they  are 
immediately  preceded,  and  with  which  by  immediate  context  they  appear  to 
us  to  be  necessarily  united.  If  the  same  words  had  not  been  thus  mcorpo- 
VoL.  IL  46 
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rated  with  the  body  of  the  text  of  the  printed  words,  and  made  to  form  diere- 
with  one  entire  and  continued  chain  of  words,  and  one  unbroken  sentence  of 
intelligible  expressions*  all  applicable  to  the  same  subjectpmatter,  it  might  per* 
haps  have  been  open  to  us  to  have  given  them  a  diftreot  meaning,  and  to 
have  considered  them  as  words  written  in  the  margin  of  the  policy,  (and  ap* 
plying,  therefore,  indefinitely  to  the  whole  of  the  policy,  and  not  to  any  par- 
ticular part  of  it,)  are  usually  considered ;  that  is  as  controlling  the  sense  of 
such  parts  of  the  {printed  policy,  to  which,  in  sound  construction  and  by  rea- 
sonable reference,  they  may  appear  to  apply.  As,  for  instance,  where  the 
word  ship  is  written  in  the  margin  of  the  policy,  or  freight,  or  goods :  in  such 
case  the  general  terms  of  the  policy,  applicable  to  other  subjects  besides  the 
particular  one  mentioned  in  the  margin,  are  thereby  considered  as  narrowed 
in  point  of  construction  to  that  one.  And  this  is  done  in  cases  where  the 
subject  meant  to  be  insured  is  still  more  remote  from  ship  '*  and  goods,"  the 
only  subjects  of  insurance  in  the  printed  policy ;  viz.  where  the  object  of  the 
insurance,  as  declared  by  the  marginal  memorandum,  is,  money  lent  on 
hottontrte  or  respondeniiot  or  the  like :  the  meaning  of  which  marginal  me- 
morandum may  be  translated  thus ; — We  mean  to  insure  the  subject  so  nam- 
ed,''yret^Af  for  instance,  arising  and  accruing  during  the  limits  of  the 
voyage  within  described,  from  the  carriage  of  goods  on  iNNurd  the  ship  within 
mentioned,  against  the  perils  within  enumerated,  and  upon  the  premium 
herein  specified.  In  otner  words,  we  adopt  the  general  language  of  the 
policy,  as  far  as  it  may  serve  to  effectuate  this  object,  and  no  further.  Had, 
mdeed,  the  subject-matter  of  the  insurance  itself,  or  the  character,  situation, 
and  description  of  the  persons  making  it,  or  any  other  circumstance  attending 
the  insurance  pointed  out  and  reauired  a  narrower  rule  of  construction,  the 
ordinary^efiect  of  these  words  might  perhaps  have  been  in  such  case  control- 
led :  but  can  any  such  restrictive  rule  of  construction^be  applied  to  the  words 
'*  at  allt  d»:.  ports  and  places  on  the  coast  of  Brazil,"  as  they  occur  here,  with- 
out shaking  the  fundamental  rules  of  construction  as  applicable  to  all  deeds 
and  instruments  whatsoever  ?  Feeling,  therefore,  the  impossibility  of  assign* 
ing  to  these  words  any  other  place  in  or  with  reference  to  this  contract  than 
wnat  the  parties  themselves  have  done;  and  feeling  the  impossibility  of  as- 
signing to  them  in  that  place,  and  with  the  context  which  attends  them,  any 
other  meaning  than  what  they  obviously  and  in  their  plain  grammatical  sense 
import,  we  are  obliged  to  say,  that  the  adventure  could  only  attach  on^goods 
and  ship  after  a  loi^ing  of  goods  had  taken  place  on  the  coast  of  Brazil :  and 
as  that  circumstance  or  event  never  took  place  in  the  present  instance,  that 
the  policy  of  course  never  attached  at  aJl.(l)  It  certainly  was  in  the  con- 
templation of  the  parties  that  the  risk  meant  to  be  insured  might  have  ceased 
before  the  17th  of  September  1800,  and  a  return  of  premium  is  provided  in 
that  event :  but  I  do  not  think  that  the  construction  of  the  rest  of  the  policy 
is  so  materially  afiected  by  this  stipulatiDn  as  to  require  any  particular  obser^ 
vation  upon  it.  Upon  the  whole,  we  are  of  opinion  that  this  rule,  which  calls 
on  the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  must  be  made  absolute. 

Rule  absolute. 

(1)  Vide  Grtmei  ^  al,  v.  Th$  Marine  tntwranee  Vompany^  2  Gaines  339.    SUckards  v.  Tke 
Marms  Insurance  Company,  3  Johns.  Rep.  o07.    Grant  v.  FaxUm,  1  Tana.  4(i3. 
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The  King  v.  The  Justices  of  Denbyshire* 

4  Eut,  142.    June  »7»  1803. 

If  the.migistrmtes,  iipon  proper  lists  returned  to  them,  omit  to  appoint  a  rarrejor  of  the 
highwtye  mt  their  nist  ipeciti  seMiont  after  the  MickadmiaM  quarter  seasiont,  as  dirttUd  hf 
the  Stat  13  Geo.  3.  e.  79.  a.  1,  they  are  bound  to  make  such  appointment  at  a  subsequent 
special  sessions. 

A  RULE  called  on  the  jostices  of  peace  within  the  limit  of  the  county  of 
Denbigh^  where  the  township  of  Etchuham  behw  in  the  parish  of  Wrexnam 
lies,  to  shew  cause  why  a  writ  of  mandamus  should  not  issue  to  them,  com- 
manding  them  to  appoint  a  surveyor  of  the  highways  for  the  said  township 
lor  the  residue  of  the  present  year.  The  affidavit  upon  which  the  rule  was 
obtained  stated^  that  from  time  immemorial  a  surveyor  of  the  highways  had 
been  separately  appointed  for  the  said  township  distinct  from  the  parish  of 
Wrexham.  That  the  former  surveyor  was  only  appointed  for  the  year  end- 
inr  at  Michadnuu  last :  and  that  pursuant  to  the  stat.  13  Geo.  3.  c.  78,  the 
inhabitants  met  on  the  22d  of  September  for  the  purpose  of  making  out  lists 
of  proper  persons  to  serve  the  office,  and  more  than  two  parts  out  of  three  of 
those  assembled  agreed  on  W,  IF.,  one  of  the  list,  as  a  proper  person  to  serve 
for  the  ensuing  year,  whose  na[me  together  with  the  said  list  was  duly  re- 
turned  and  delivered  to  the  justices  at  their  following  special  sessions  holden 
in  the  week  next  after  the  last  Michaelmas  general  quarter  sessions :  but  that 
the  justices,  by  reason  of  some  dispute  respecting  the  account  of  the  former 
surveyor,  made  no  new  appointment ;  and  that  no  appointment  had  been 
made  since,  and  the  roads  were  getting  into  decay. 

Wynne^  in  shewing  cause,  said  on  the  jNirt  of  the  magistrates,  that  their 
only  reason  for  not  having  made  an  appointment  at  a  subsequent  meeting 
was  a  doubt  conceived  by  them  that  the  first  clause  of  the  statute  only  ena- 
bled such  appointment  to  be  made  at  the  first  special  sessions  after  the  JUicA- 
aiUma$  quarter  sessions,  where  proper  lists  had  been  returned,  which  was  not 

Siestioned  in  this  case  ;  the  concluding  part  of  the  section,  which  enabled 
e  justices  to  appoint  a  surveyor  at  a  subsequent  special  sessions,  being  con* 
fined  to  the  two  cases,  first,  where  no  list  had  been  made  and  returned,  and 
next,  where  the  person  appointed  should  refuse  to  serve  the  office.  But  after 
the  decision  in  Bex  v.  Sparrow  and  others^  2  Stra.  1123,  and  1  Gonst*s  Bott. 
17,  edit.  1793,  upon  a  similar  provision  in  the  stat.  43  Eliz.  c.  2.  s.  1,  for  the 
appointment  of  overseers,  he  said  that  he  could  not  maintain  that  such  doubt 
was  well  founded  :  but  he  rather  presumed  that  the  Court  would  consider 
the  provision  as  to  time  directory  only  to  the  magistrates ;  particularly  upon 
considering  the  5th  section. 

ManUy^  in  support  of  the  rule,  referred  to  the  case  before  cited,  which  he 
read.    And  by 

Lord  Ellbnboeough,  G.  J.  This  part  of  the  act  is  only  directory  to  the 
magistrates  to  make  the  appointment  at  the  time  mentioned :  but  there  are 
no  negative  words  to  prevent  them  from  exercising  their  office  in  that  respect 
at  any  subsequent  time,  if  it  shall  be  necessary.  And  common  sense  re* 
quires,  that  if  the  appointment  be  not  made  at  the  first  special  sessions,  it 
should  be  made  afterwards. 

Per  Curiam^  Rule  absolute. 
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Hesketh  v.  Blanchard  and  Another,  Executors  of  Robertson. 

4£Bst,]44.    June  28, 1803. 

4.  haviac  neither  money  nor  credit,  ofien  to  B.  that  if  he  will  order  with  him  certain  goods 
to  be  snipped  upon  an  adventure,  if  any  ;9rq/E<  MenM  arise  from  tkem^  B.  ikatfU  hav  kmif 
for  his  trcMe  ;  B.  having  lent  his  ciedtt  on  this  contract,  and  ordered  the  goods  on  their 
joint  account,  which  were  famished  accordingly,  and  afterwards  ]iaid  for  by  B.  alone : 
teU  that  he  was  entitled  to  recbver  back  such  payment  in  assumpsit  against  i^^  who  bad 
not  accounted  to  him  for  the  profits ;  such  contract  not  constituting  a  partnership  as  b^ 
tween  themselves,  but  only  an  agreement  for  a  compensation  for  trouble  and  credit; 
though  F.  were  liable  as  a  partner  to  third  persons,  creaitors. 

THIS  was  an  action  for  goods  sold  and  delivered,  and  on  the  common 
money  counts.  The  defendant  pleaded  the  general  issue,  and  paid  601.  into 
^ourt  upon  the  count  fdr  goods  sold  and  delivered,  which  was  laid  out  of  the 
question  in  the  ultimate  consideration  of  the  case.  With  respect  to  the 
count  for  nptoney  paid,  laid  out  and  expended  by  the  plaintiff  for  the  use  of 
the  testator,  the  case  appeared  to  be  this.  The  plaintiff  was  a  draper  and 
tailor,  with  whom  the  testator,  who  had  bcten  a  captain  of  a  vessel  in  the  Af' 
rican  trade,  had  had  dealings  for  several  years.  In  the  spring  of  1800,  the 
plaintiff  applied  to  Robertson^  who  was  then  about  to  sail  for  the  cotBt  of 
AfirwOf  for  orders ;  who  declined  giving  him  anv,  saying  he  knew  of  some- 
thing else,  which  would  answer  belter;  but  ^  m  had  no  tuffiaerti  credit  for 
himself,  nor  ready  moneys  he  req[ue6ted  the  plaintiff  to  go  with  him  to  one 
Corfii  a  butcher,  and  order  certain  quantities  of  beef  and  tripe  to  take  witk 
him  on  the  voyage,  promising  tha$  tf  any  profit  should  arise  from  them  the 
jdaintiff  should  have  one  ha^  for  his  trouble.  Corfe  accordingly  furnished 
t^e  articles,  to  ^e  value  of  761.  and  sent  them  on  board  Robertson's  ship  by 
the  desire  of  the  plaintiff  and  Robertson,  both  of  tehom  he  made  debtors  for 
the  goods  ;  and  being  examined  as  a  witness  at  the  trial,  he  also  swore  thai 
be  would  not  have  trusted  Robertson  alone.  After  the  goods  were  shipped» 
Robertson  desired  the  plaintiff  to  make  an  insurance.  The  plaintiff  after- 
wards paid  Corfe  the  whole  sum ;  and  Robertson  being  since  dead,  without 
having  come  to  any  settlement  with  the  plaintiff,  he  bought  this  action  to 
recovefthe  money  so  paid.  At  the. trial  before  Rooke,  J.  at  the  lastXancflt- 
ter  assizes,  it  was  objected  by  the  defendant's  counsel,  that  as  the  parties 
were  to  divide  the  profits,  if  any,  they  must  necessarily  be  equally  liable  to 
any  loss,  and  therefore  the  agreement  constituting  a  partnership,  the  action 
was  not  maintainable  by  one  partner  against  the  other.  To  this  it  vnis  an* 
awered,  on  the  part  of  the  plaintiff,  that  it  was  not  a  connection  of  profit  and 
loss,  but  a  simple  payment  of  money  for  the  use  of  another,  upon  an  under- 
takipg  by  that  other  to  pay  him  half  the  profit  of  a  certain  adventure,  sup- 
posing it  to  be  successful ;  and  that  though  the  plaintiff  had  made  himself 
reaponsible  to  Corfe  for  the  value  of  the  articles  furnished  upon  his  credit 
jointly  with  that  of  Robertson^  yet  as  between  themselves,  or.  in  any  other 
leapect,  there  was  no  partnership.  It  was  thereupon  agreed  to  take  the  opin- 
ion of  this  Court  upon  the  point ;  and  the  jury  were  accordingly  directed  to 
find  a  verdict  for  the  plaintiff  for  761,,  subject  to  the  opinion  of  this  Court, 
Whether  the  plaintiff  Were  entitled  to  recover  the  whole  or  a  moiety  ?  and  if 
the  Cojuirt  should  be  of  opinion  that  he  was  not  entitled  to  recover  any  thing, 
a  nonsuit  was  to  be  entered. 

Park  and  Wood,  who  were  to  have  shewn  cause  against  a  rule  for  enter- 
ing a  nonsuit,  after  stating  the  iacts  of  the  case,  and  making  the  distinction 
above  noticed,  were  stopped  by  the  Court 

Topping  and  J.  Clarke,  contra,  said  that  there  might  be  a  partnership  in  a 
particular  transaction  or  adventure  as  well  as  in  a  general  trade,  and  this  was 
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of  the  formef  kind.  That  in  Oraee  r.  Smithy  2  Blac.  998,  the  transaction 
between  Smt<A  and  one  RMmon^  who  had  individually  contracted  the  debt 
for  which  the  action  was  brought,  was  holden  not  to  be  a  partnership^  because 
the  share  which  Smith  was  to  receive  was  not  payable  out  of  the  profits  of 
the  tradey  but  was  a  personal  demand  on  Robinson :  whereas  here  the  agree- 
ment was  in  terms  for  the  plaintiff  to  have  one  half  of  the  profit  of  the  adven- 
ture. And  this  principle  was  not  controverted  by  Lord  C.  J.  Eyre  in  Waugh  v. 
Carver(a)y  though  the  distinction  was  taken  with  respect  to  agreements  which 
would  constitute  a  partnership  with  respect  to  creditors}  though  not  as  between 
the  parties  themselves.  But  there  the  parties  had  expressly  stipulated  between 
themselves  not  to  be  answerable  for  each  other's  losses,  which  shewed  that 
their  intention  was  not  to  become  partners.  Here  there  was  no  such  stipu- 
lation, and  therefore  no  such  intention  can  be  inferred  :  and  then,  by  the  gen- 
eral operation  of  law  upon  their  agreement,  they  were  constituted  partners. 

Lord  Ellenbobough,  C.  J.  The  distinction  taken  in  Waugh  v.  Carter  and 
€ithers  applies  to  this  case.     Quoad  third  persons  it.  was  a  partnership ;  for  the 

{daiotiff  was  to  share  half  the  profits.     But  as  between  themselves  it  was  on- 
y  an  agreement  for  so  much,  as  a  compensation  for  the  pLedntiff 's  trouble^ 
and  for  lending  Robertson  his  credit(l). 
Per  Curiam^  Rule  discharged  generally. 


Mussen  Vm  Price  and  Another. 

4  Eart,  147.    Jane  28,  1803. 

Wben  goods  wen  told  npon  a  eontrBot  that  the  vendee  wae  to  pay  for  them  in  thre§ 
vumtks  by^abiUof  two  mantJu :  held  thai  the  conlnct  waa  for  a  credit  of  ^re  months,  and 
theiefoie  that  asrwrnpsU  for  gooda  aold  and  del'tvlered  could  not  be  brought  at  the  end  of 
thru  montha  upon  the  neglect  of  the  vendee  to  give  hia  bill  at  two  montba  ;  the  reniedy 
being  bv  a  apecial  action  on  the  caae  for  daoiagea  for  Ihe  breach  of  contract  in  not  giv- 
ing alien  bilL 

THIS  was  an  action  for  goods  sold  and  delivered,  tried  before  Roohe^  J,  at 
the  last  Lancaster  assizes ;  and  the  only  question  was.  Whether  the  action 
were  commenced  before  the  time  of  credit  on  which  the  goods  had  been  con- 
tracted to  be  brought  was  expired  ?  The  goods  in  question  were  a  quantity  of 
cotton,  valued  at  217Z.,  for  which  payment  was  to  be  made  by  the  defendants 
t»  Oree  months  after  the  16M  of  September  1802,  (the  day  on  which  the 
bargain  was  concluded,)  by  a  bill  of  two  months.  The  action  being  commen- 
ced in  Hilary  term  last,  before  the  expiration  of  five  months  from  the  15tfa 
of  &p<ci«6€r  preceding,  the  defendant's  counsel  objected,  that  it  was  pre- 
maturely brought,  and  therefore  that  the  plaintiff  should  be  nonsuited : 
but  the  learned  Judge  held,  that  unless  the  defendants  could  shew  (which 
they  did  not  do)  that  they  had  given  or  tendered  such  a  bill  at  the  end  of  the 
three  months,  the  action  would  lie  for  goods  sold  and  delivered.  According- 
ly the  plaintiff  recovered,  but  the  point  was  saved  for  the  consideration 
of  the  Court.  And  in  the  last  term,  Raine  obtained  a  rule  nisi  for  setting 
aside  the  verdict  and  entermg  a  nonsuit,  principally  upon  the  authority  of  a 
case  of  Millar  v.  Shaw,  at  Lancaster  Lent  assizes  1801,  before  Chambre,  J., 
where  the  plaintiff  was  nonsuited  on  a  similar  objection. 

CockdU  Serjt.  Holroydy  and  Yates,  now  shewed  cause  against  the  rule. 
The  contract  was  in  substance  for  the  sale  of  the  goods  upon  an  absolute  cred- 
it of  three  months  only,  with  an  indulgence  to  the  defendant  to  give  a  bill 

U)  2  U.  Blac.  5235,  and  vide  Morse  v.  WHaon,  4  Terra  Rep.  353.  _ 

<1)  Vide  Hmsnaon  V.  i^ancr,4  Eip.  182.  Dry  v.  Bqsw^U  1  Campb.3S9.  Miaxy  v.  Wm^ 
my,  la  Johns.  Rep.  226. 
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extended  beyond  the  three  months.  Bat  I  see  no  condition  in  the  contract* 
If  it  had  been,  that  if  at  the  end  of  ~three  months  the  defendant  could  giye  a 
bill  at  two  months  the  plaintiff  should  take  that  in  payment,  there  might  hare 
been  some  foundation  for  the  argument :  but  there  are  no  words  of  condition. 
The  giving  of  the  bill  at  two  months  was  a  term  introduced  into  the  contract 
for  the  benefit  of  the  seller,  that  at  the  end  of  three  months  he  might  have 
in  his  hands  an  instrument  which  he  could  negotiate.  If  the  credit  had  been 
given  generally  for  the  whole  five  months,  he  would  have  been  out  of  cash 
all  the  time ;  but  he  was  to  give  the  defendant  the  benefit  of  five  months* 
credit,  while  he  had  only  the  disadvantage  of  giving  it  for  three  months.  As 
to  the  case  put  of  a  bill  payable  at  a  future  day  given  for  payment,  upon 
which,  if  dishonoured,  the  drawer  may  be  immediately  sued,  1  think  a  good 
answer  was  given  to  it  at  the  bar.  If  tbere  were  no  agreement  for  time,  the 
party  takes  it  as  payment :  and  therefore,  if  it  turn  out  to  be  good  for  nothing, 
the  creditor  has  not  received  that  which  t^e  other  undertook  to  give  him,  and 
may  therefore  pursue  his  remedy  immediately. 

Le  Blanc,  J.  I  think  this  action  was  brought  before  the  time  for  which  I 
consider. that  credit  was  given  to  the  defendant.  Here  is  an  express  promise 
proved  between  the  parties.  The  seller  was  to  stand  upon  the  credit  of  the 
defendant  alone  for  three  months,  and  then  be  was  to  have  in  addition  a  third 
person's  credit  for  two  months  longer ;  so  that  altogether  the  defendant  was 
to  have  credit  for  five  raontlis  before  he  was  called  upon  to  pay.  -But  he 
will  not  have  the  benefit  of  his  contract  if  he  be  called  upon  for  the  full  sum 
before  the  expiration  of  the  five  months'  credit.  The  cases  alluded  to,  and 
which  have  only  occurred  at  niti  prius,  have  been  where  goods  have  been 
sold,  and  a  bill  taken  in  payment  payable  at  a  future  day,  but  nirithout  anr 
express  contract  for  time  for  the  payment  of  goods  ;  and  thereupon  the  bill 
bemg  dishonoured,  the  drawer  has  been  8u«i  immediately.  But  I  shouM 
think  even  in  those  cases,  if  the  jury  found  that  the  agreement  really  was  for 
time,  that  the  same  objection  might  be  made  to  the  action  as  in  this  case. 
In  general,  however,  the  goods  are  considered  as  sold  for  a  ready  money  price 
only  the  seller  tnkes  a  bill  as  ready  money  payment.  In  this  view  of  the 
case  I  think  the  present  action  is  not  mamtainable ;  and  that  the  plaintiff 
should  have  been  nonsuited.  And  in  all  cases,  without  express  authority  to 
the  contrary,  it  is  better  to  keep  the  forms  of  actio|i  as  distinct  as  possible,  in* 
stead  of  running  one  into  another.  (1)  (2) 

Rule  absolute* 


Legh  V.  Hewitt. 

4  East,  154.     Jane  28,  1803. 

in  an  tction  agaiMt  m  tenant  upon  promises  that  he  woold  oocapy  the  farm  in  «  good  amd 
kiughandUke  mamner  aeeording  U  tA«  cujtom  of  the  cotntf ry,  i^n  alle^tioo  thai  he  had  trtet- 
ed  the  estate  contrary  to  go<A  husbandry  and  the  custom  of  the  country ^  is  prored  by  shew- 
injf  that  he  had  treated  it  contrary  to  the  prevalent  course  of  good  huXanary  tn  that  neigh" 
bwhoodf  as  by  tiUingr  half  his  fiirm  at  once  when  no  other  farmer  there  tilted  more  than 
a  third;  thovj^h  many  tilled  only  a  fourth.  And  it  is  not  sofficieiit  to  shew  any  precte 
definite  coatom  or  naage  in  respect  to  the  quantity  tilled. 

THE  plaintiff  declared  in  assumpsit,  for  that  whereas  on  the  2d  o(  Fehru- 
ary,  1801,  the  defendant  was  tenant  to  him  of  a  certain  farm  at  Lymm  and 
Kgh  Legh  in  the  county  of  Chester,  containing  56  Cheshire  acres,  in  con- 

(1}  Vide  DuUon  v.  Solomonson^  3  Bos.  Sl  Poll.  582.  Brooke  r.  White,  1  New  Rep.  330. 
Boskitu  T.  Duperov,  9  East,  496.  Cathay  &  al.  v.  Murray,  1  Campb.  335.  Kelly  fy  al.  v. 
Foster,  m  error,  2  Binn.  4. 

(2)  [See  aee.  Bmm  t.  MiUs^  21  Weod.  90.    Cnlra,  Laring  t.  Qurwey,  5  Pick.  16.— W.] 
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sideration  thereof  he  promised  that  daring  his  tenaney  of  the  premises  he 
woald  use  and  occupy  the  same  in  a  good  and  hutbandiuce  manner^  occordwg 
t9  tke  OKitom  wf  the  country  wkert  ike  said  prenmes  lU :  and  then  assigned 
breaches,  Ist,  uat  during  such  tenancy  the  defendant  wrongfully,  &c.  amd 
catUrarf  ta  good  kKsbandry  and  tke  auiom  of  tke  said  couniryy  ploughed  up 
and  converted  into  tillage  diters,  to  wit,  five  Ckeskire  acres  of  grass  knd^ 
parcel  of  the  said  premises,  which  according  to  good  husbandry  and  the  cn^* 
torn  of  the  said  country  ought  not  to  have  been  ploughed  up,  &c. ;  and  the 
defendant  afterwards  took  divers  and  excessive  crops  of  grain  therefrom.  2d, 
That  whereas  according  to  good  husbandry  and  the  custom  of  the  conntry 
the  defendant  as  tenant  ought  dbt  to  have  had  at  any  one  time  more  than  a 
certain  part,  to  wit,  one-thiid  of  the  said  premises  in  tdlage,  yet  he  wrongful* 
ly,  dec*  kept  in  tillage  a  larger  part,  to  wit,  one*half  at  the  same  time,  con- 
trary to  good  husbandry  and  the  custom  of  the  country,  and  took  excessive 
crops  of  giain  therefrom.  A  third  breach  was  for  having  more  at  one  time 
than  a  third  part  of  the  arable  part  of  the  premises  sown  with  wheat,  contiarr 
to  good  husbandry  and  the  custom  of  th^  country :  by  reason  of  which 
misconduct  and  breaches  of  contract  the  estate  was  impoverished,  &c.  to 
the  plaintiff's  damage  of  50(U.  The  promi9e8  were  laid  in  the  same  maaner 
in  the  second  cottnt,  and  the  breaches  alleged  generally.  The  third  count 
laid  the  promises  to  be,  that  the  defendant  would  use  and  occupy  the  premises 
in  a  tenantJike  manner,  and  would  not,  during  his  tenancy,  or  in  the  year 
when  the  same  should  determine,  take  from  the  premises  any  grieater  crops 
of  com  than  hy  ike  auiom  of  tke  said  country  should  and  ought  to  be  by 
him  taken.  There  were  also  the  common  money  counts  added.  Plea« 
Non  assumpsU.  At  the  trial  at  the  last  Ckester-  assizes,  before  the  Chief 
Justice,  the  plaintiff's  counsel  put  his  case  on  the  implied  mmmpitr,  foimd* 
ed  on  the  course  of  good  husbandry  as  known  and  practised  in  that  part  of 
the  country ;  and  many  witnesses  were  called,  who  established  that  by  the 
practice  di  good  husbandmen  in  the  neighbourhood  not  more  than  one-third 
of  a  &rm,  in  a  cold  soil  like  this,  was  ever  kept  in  tillage  at  the  same  time ; 
and  in  most  other  instances,  where  the  soil  was  warm,  not  above  a  fourth; 
and  that  not  mora  than  ope«third  of  what  was  in  tillage  ought  to  be  laid  down 
in  wheat.  Wfaereaa  the  defendant,  who  had  quitted  the  farm  in  May  180% 
was  proved  in  1801  to  have  had  half  of  it  (viz.  something  more  thail  27 
acres)  in  tillagft^in  that  year,  of  which  11  acres  were  sown  with  wheat  It 
appeared,  however,  that  this  practice  was  govei^ed  by  covenants  in  the  leases 
of  the  respective  tenants  whose  mode  of  cultivation  was  spoken  of ;  and  the 
witnesses  could  not  speak  to  any  custom  of  the  country  independent  of  the 
obligation  of  covenants :  but  they  all  agreed  that  a  practice  like  that  of  the 
defendant  was  contrary  to  the  couneof  good  husbandry,  and  exceedingly  pre* 
judioiai  to  an  estate ;  and  that  in  fact  the  plaintiff's  farm  had  been  materially 
deteriorated  under  the  defendant's  panagement.  It  was  further  proved,  that 
the  defendant,  in  a  conversation  with  the  incoming  tenant,  had  admitted  that 
he  should  not  have  ploughed  up  the  grass  field  mentioned  in  the  first,  count 
if  he  had  staid  in  the  farm,  without  marling  it,  which  would  have  cost  him 
sot.  But  there  was  no  evidence  applicable  to  the  third  count,  to  shew  that 
the  defendant  had  taken  off  a  greater  proportion  of  the  cbrn  that  was  sown 
than  he  was  entitled  to  as  an  o%oing  tenant.  After  the  plaintiff's  ^vjdence 
was  closed,  it  was  objected  by  the  defeadmit's  counsel,  that  the  plaintiff  ought 
to  be  nonsuited,  as  there  was  no  evidence  of  any  such  custom  of  the  country 
as  was  alleged  in  the  declaration ;  but  the  Court  was  of  opinion  that  the  evi* 
dence,  though  slight,  ought  to  go  to  the  jury.  When  the  plaintiff's  counsel 
contended  that  it  was  not  necessary  for  him  to  prove  any  custom,  but  that  it 
was  snf&netit  for  him  to  shew  that  the  defendant  had  not  managed  his  farm 
in  a  husbandlike  manner.  The  Court,  however,  thought  that,  as  the  declara- 
tion w«s  framed,  the  plaintiff  had  founded  his  actum  uppn  what  he  called  ike 
Vol.  II.  47 
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cusiam  of  the  country,  and  that  it  was  necessary  ibr  him  to  prove  it.  The 
jury  hearing  this  opinion  delivered,  after  the  defendant's  coansel  had  urged 
to  them  that  there  was  no  evidence  of  such  a  custom,  being  satisfied  on  that 
head,  found  a  verdict  for  the  defendant,  withoi\t  waiting  to  have  the  evi- 
dence summed  up,  or  receiving  the  direction  of  the  Court  in  point  of  law  up« 
on  the  effect  of  it.  And  therefore  the  Chief  Justice,  in  his  report  of  the  trud 
to  this  Court,  (upon  a  rule  nut  obtained  for  setting  aside  the  verdict  and  hav- 
ing a  tiew  trial,)  considering  that  the  jur^  were  influenced  by  the  opinioa 
which  had  been  thrown  out  by  the  Court  in  the  course  of  the  trial,  in  answer 
to  what  was  contended  for  by  the  plaintiflPd  counsel,  concluded  with  stating 
that,  ifii  were  not  necestaryfor  the  plaintiff  to  prove  any  customt  he  thooghc 
ijhere  ought  to  be  a  new  trial. 

Mardey  and  Wigley  shewed  cause  against  the  rule.  The  allegation  that  the 
defendant  undertook  to  manage  the  farm  according  to  the  cuitom  of  the  cotm- 
tryt  which  is  in  the  two  first  counts,  to  which  only  the  evidence  of  misroaa- 
agement  applied,  is  a  material  allegation,  and  essentially  difierent  from  a 
simple  allegation  that  the  farm  was  managed  contrary  to  good  husband- 
ry; for  upon  such  a  declaration,  if  an  established  course  of  husbandry 
in  that  part  of  the  country  had  been  proved  from  which  the  defendant 
had  departed,  it  would  have  been  no  defence  for  him  to  have  shewn  that 
he  had  conducted  the  farm  upon  good  principles  of  husbandry  used  and 
approved  in  other  places.  The  custom  as  laid  is  part  of  the  specific  contract, 
for  the  breach  of  which  the  action  is  brought,  and  was  therefore  necessary  to 
be  proved.  And  in  Potdey  v.  Walker^  5  Term  Rep.  373,  which  was  the 
first  case  of  this  kind  reported,  it  is  even  said,  that  the  law  will  infer  sach  a 
promise  from  the  bare  relation  of  landlord  and  tenant :  much  more  therefore 
is  it  material  where  it  is  expressly  stipulated  in  the  terms  of  the  letting. 
Here  the  jury  were  satisfied  that  there  was  no  such  custom,  and  consequently 
there  could  be  no  breach  of  it. 

GfiMj,  Topping,  and  /.  Clarke,  contra.  It  was  not  necessary  in  this  form 
of  declaring  to  prove  that  any  known  certain  custom  or  course  of  husbandry 
existed  in  that  part  of  the  country  :  in  strictness  there  could  be  no  I^^l  cio* 
torn  as  applicable  to  such  a  subject :  but  taking  the  allegation  in  its  popular 
and  lax  sense,  and  according  to  the  general  understanding  of  mankind  on  the 
subject,  it  was  sufficient  to  prove  that  the  defendant's  treatment  of  the  farm 
was  against  the  known  good  rules  and  prevalent  course  of  husbandry  as  gen- 
erally practised  in  that  country,  with  all  its  modifications  and  variations.  It 
was  enough  to  shew  that  though  some  farmers  might  put  a  fourth  and  some 
a  third  of  their  lands  in  tillage  every  year,  yet  none  put  so  much  as  halfi 
which  the  defendant  had  done.  The  promise  of  cultivating  the  £Einn  oecorfi- 
fit^  to  the  custom  of  the  country  is  laid  with  reference  to  and  explaBatory  of 
the  promise  to  use  and  occupy  it  tii  a  good  and  husbandlike  manner;  that  is, 
^'  one  entire  term,  to  occupy,  &c.  in  a  good  and  husbandlike  manner  accord- 
ing to  the  custom,"  kc, :  and  it  is  not  laid  as  two  distinct  allegations  to  oc- 
cupy in  *^  a  husbandlike  manner  and  according  to  the  custom,"  &c. 

Lord  Ellenborough,  C.  J.  The  jury  have  found  a  verdict  for  the  defend- 
ant under  an  impression  that  the  words  in  the  declaration,  "  according  to  the 
custom  of  the  country"  required  a  more  strict  and  specific  proof  in  respect  of 
the  relative  quantity  of  land  allowed  to  be  annually  in  tillage  than  I  think 
they  demanded.  The  words  are,  that  the  defendant  promised  to  "  use  and 
occupy  the  premises  in  a  good  and  husbandlike  manner  according  to  the  eus* 
torn  of  the  country  where  the  said  premises  lie."  By  which  I  understand  the 
parties  to  have  meant  no  more  than  this,  that  the  tenant  should  conform  to 
the  prevalent  usage  of  the  country  where  the  lands  lie.  From  the  subject- 
matter  of  the  contract  it  is  evident  that  the  word  customt  as  here  used,  cannot 
mean  a  custom  in  the  strict  legal  signification  of  the  word ;  for  that  must  be 
taken  with  reference  to  some  defined  limit  or  space  which  is  ^sseatial  to  every 
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ettstom  proper! V  80  catled.  Bat  no  particular  place  is  here  assig^aed  to  it ;  « 
Bor  is  it  capable  here  of  being  so  applied.  What  shall  be  considered  in  farm- 
ing as  a  good  and  hu^ndlike  wanner  must  vary  exceedingly  according  to 
soil,  climate,  and  situation.  And  therefore  the  custom  of ^  the  country  with 
reference  to  good  husbandry  must  be  applied  to  the  approved  habits  of  hus- 
bandry in  the  neighborhoodf  under  circumstances  of  the  like  nature.  That  is 
the  fair  and  natural  meaning  of  the  words  of  the  contract  as  laid.  And  per- 
haps a  contract  to  occupy  an  estate  in  a  good  and  kusbandlike  manner  simply 
would  have  imposed  the  same  duty  on  a  tenant ;  because  the  same  sort  of 
evidence,  drawn  from  the  approved  practice  of  that  part  of  the  country,  would 
have  been  brought  forward  to  shew  what  was  good  husbandry.  It  would  not 
indeed  have  been  conclusive  against  a  tenant  under  such  a  form  of  declaring, 
to  shew  that  he  had  not  managed  the  estate  according  to  the  custom  of  the 
country,  without  the  addition  of  these  words,  but  still  they  must  be  under- 
stood in  the  manner  I  have  before  mentioned.  But  evidence  that  an  estate 
had  been  managed  according  to  the  custom  of  the  country  would  be  always  a 
medium  of  proof  that  it  had  been  treated  in  a  good  and  husbabdlike. manner. 
Now  here  there  was  no  evidence  of  any  custom  of  the  country  to  allow  so 
nuchas  half  the  farm  to  be  in  tillage  at  once ;  for  in  no  instance  was  there 
more  than  a  third.  Here  therefore  there  was  clear  evidence  of  mismanage- 
ment, contrary  to  the  custom  of  the  country  in  good  husbandry ;  and  the  ver- 
dict being  founded  in  misapprehension  there  must  be  a  new  trial.  ^ 

Grose,  J.  This  is  a  promise  to  occupy  the  land  conformably  to  the  preva-  ^ 
lent  good  management  of  it  in  that  part  of  the  country.  Without  a  lease,  no 
landlord  would  let  his  estate  upon  any  other  terms.  Then  the  question  is, 
Whether  the  tiefendanl  dtd  manage  the  farm  in  such  a  manner  ?  And  that 
is  negative^^ost  explicitly  by  the  evidence.  Some  farmers  put  a  fourth,  some 
as  much  as  a  third  of  their  land  in  tillage  at  a  time  :  but  nobody  did  or  can  en- 
tertain a  doubt  but  that  ploughing  half  the  estate  in  one  3rear  was  bad  manage- 
ment. The  jury  were  misl^  bv  what  was  said  in  the  course  of  the  trial,  that 
the  custom  of  the  country  as  alledged  in  the  declaration  must  be  shewn  to  be 
founded  on  a  precise  usage  obtaining  throughout  that  part  of  the  countrv : 
for  upon  the  merits  of  the  case  nothing  can  be  more  dishonest  than  the  de- 
fendant's conduct  appears  to  have  been  ;  and  there  is  no  doubt  what  the  ver- 
dict would  have  been  had  not  the  jury  conceived  themselves  bound  by  the 
opinion  delivered  on  the  form  of  the  declaration. 

Lawbencb,  J.  From  what  has  passed  upon  the.discussion  of  the  case  here, 
it  is  evident  that  the  necessity  of  proving  a  precise  custom  of  the  country  in 
respect  to  the  course  of  husbandry  was  insisted  upon  before  the  jury,  and  m«de 
part  of  the  case  for  their  consideration  at  the  trial ;  for  even  now  it  has  been 
pressed  in  argument,  that  in  order  to  maintain  the  declaration  it  was  incum* 
bent  on  the  plaintiff  to  prove  a  definite  known  custom  or  course  of  husbandry 
in  that  country,  and  that  the  estate  was  not  treated  by  the  defendant  accord- 
ing to  that  known  custom :  but  that  was  not  necessary ;  it  was  sufficient  to 
shew  what  was  the  prevalent  course  of  good  management  there,  which  was 
the  course  of  management  according  to  good  husbandry  which  the  defendant 
undertook  to  observe ;  and  by  proving  that  the  estate  was  not  so  managed, 
the  plaintiff  made  out  what  he  undertook  to  do,  namely,  that  the  estate  was 
treated  in  a  manner  **  contrary  to  good  husbandry  and  the  custom  of  the  coun- 
try.'' 

Lb  Blanc,  J.  The  jury  went  on  the  ground  that  the  words  "  cusiom  of 
the  country"  were  to  be  taken  in  a  precise  sense,  as  denoting  a  certain 
known  uniform  course  of  husbandry  there  established  ;  but  I  think  the  words 
of  the  declaration  altogether  mean  no  more  than  if  the  promise  had  been  laid 
to  be  simply  to  manage  the  farm  in  a  good  and  husbandlike  manner,  which 
must  always  be  taken  with  reference  to  the  usage  and  mode  of  cultivation 
in  that  part  of  the  country  where  the  lands  lie.    For  instance,  it  would  be  no 
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breach  of  such  a  contmet  ki  BewmMkire  to  shew  that  the  &nn  had  not  been 
managed  according  to  the  eoune  of  good  husbandry  as  used  in  Norfolk.  This 
howoTer  was  a  case  put  out  of  all  doubt ;  for  here  it  was  protod  that  no  cus- 
tom of  the  country  authorized  the  manner  in  which  the  defendant  had  treated 
this  estate :  and  that  was  sufficieot  to  make  out  the  allegation  that  he  had 
managed  it  contrary  to  good  husbandry  and  the  custom  of  the  country. 

Rule  absolute. 


Bloxam  Knt.  and  Others  v.  Surtees  and  Others. 
'  4£wma3.  J11110  98,  laoa. 

After  t  raminons  uid  distringas  issued  oeainst  m  priYileged  deftndant  in  the  eonntr  where 
th6«etion  is  brongfat,  but  in  which  he  did  not  teside,  mnd  of  which  process  he  had  no  bo- 
tiee»  and  returns  oCnon  ^st  iAwntua  and  noUa  bona,  a  testataai  distringas  may  legolaiiy 
issue  into  the  county  in  which  he  Teaides  and  has  property,  without  any  new  Bununona 
in  such  county ;  but  the  sheriff  ought  not  to  levy  more  than  40iir.  under  such  testatum 
distringas  in  the  "first  instance,  according  to  the  usual  course. 

A  RULE  was  obtained*  calling  upon  the  plainti^  to  shew  cause  why  the 
seTezai  writs  of  summone,  distringas,  and  testatum  distringas,  issued  in  this 
cause,  should  not  be  tset  aside  for  irregularity  wit^  costs,  and  why  any  gooda 
or  monies  levied  thereunder  by  the  sheriff  of  iV.  should  not  be  returned  by 
the  defendants,  kc.  The  irregtdarity  complained  of  was,  that  neither  Mr. 
Burdon,  one  of  the  defendants,  having  privilege  of  parliament,  nor  eidier  of 
the  other  defendants,  had  been  served  with  any  summons  or  othex  proceed* 
ings,  or  had  had  notice  of  the  same  before  the  issuing  of  the  testatum  distrin« 
gas  under  which  the  sheriff  had  entered  and  taken  possession  of  property 
of  .one  of  the  defendants  to  the  amount  of  the  debt  mentioned  in  the  testatuia 
distringas  of  12,00(U*  in  th^  first  instance,  without  any  rule  to  increase  issuer* 
But  first  a  summons  was  sued  put  in  London  where  the  action  wa^  brought, 
and  where  Mr.  Burdon  did  not  reside,  to  which  nonesi  invwius  was  return* 
ed  I  and  then  a  distringas  in  the  same  county,  to  which  there  was  a  return  of 
Tudlabonaj  and  then  the  testatum  distringas  into  Northumberlandf  under 
which  the  sheriff  was  now  in  possession.  Also  the  levying  of  the  whole  debt, 
without  notice  in  fact  in  the  first  instance,  was  complained  of  as  contrary  to 
the  practice,  however  it  might  be  warranted  by  the  terms  of  the  writ  to  the 
sheriff. 

GiUSf  in  support  of  the  rule. 

Garrpw  and  Curutoodt  contra. 

This  matter  first  coming  on  upon  the  last  day  of  last  term^  The  Court  di« 
rected  that  it  should  stand  over  till  thia  term,  to  have  an  opportunity  of  con- 
aidering  it  mote  maturely  than  the  time  then  admitted  of:  and  Lord  Ellen* 
ifOfiough  observed,  that  unless  any  instance  could  be  shewn  of  a  testatum 
aumraoos  into  another  county,  after  an  original  summons  in  that  in  which  the 
action  is  commenced,  (of  which  none  was  suggested,)  the  objection  would 
amount  to  this,  that  the  phuntiff  must  lay  his  venue  ia  the  county  in  which 
the  privileged  defendant  resided,  although^  the  action  being  transitory,  the 
law  gave  him  an  option  in  that  respect.    And  now 

Lord  Ellbnboroitgh,  G.  J.  said,  that  upon  consideration  they  were  of 
opinion  that  the  testation  distringas  was  not  irregularly  issued  ;  and  refer- 
red to  4  Com.  Dig.  tit.  Process — Distringas.  D.  7,  where  it  is  said  to  issue 
if  Uie  defendant  does  not  appear  at  the  return  of  the  summons.  But  it  ia 
also  said,  that  the  issues  returned  upon  a  distringas  ought  to  be  reasonable  ; 
in  a  personal  action  so  much  as  may  be  the  charge  of  the  process.  And  he 
observed,  that  it  was  so  much  of  course  that  the  distringas  should  at  first  only 
issue  for  40^.,  that  no  more  ought  to  be  levied  by  the  sheriff  in  the  first  in- 
stsnee :  i^nd  therefore  the  levying  the  whole  debt  at  on<;e  w^  improper.    The 
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Conn  therefore  ordered  that  so  mach  of  the  rule  as  related  to  the  setting 
aside  the  writs  of  summone,  distringas,  arid  testatum  distringas,  should  be 
discharged,  and  that  upon  payment  by  the  defendants  of  the  sum  of  40^,  the 
goods,  ite*  levied  by  virtue  of  the  said  writs  should  be  forthwith  restored. 


The  King  v.  Brisac  and  Scott. 

4Kul,164.    Jane  29, 1803. 

An  infbnntioD  mt  common  kw  fbr  m  conppirecjr  between  the  captain  and  pnreer  of  a  man  of 
wmtfmt  planning  and  Ikbricating  Iklae  Tonclien  to  chearthe  Crown,  T which  planning  and 
Urieatioo  wen  done  npcm  the  nigh  aeaa^)  it  well  triable  in  MiddleuXy  npOn  proof  there  ot' 
the  receipt  by  the  Commiaaionen  of  the  Navy  of  the  falae  Yoacbera  transmitted  thither  by. 
one  of  tne  conapirators  through  the  medium  of  the  post,  and  the  application  there  by  a 
third  peraott,  a  bolder  of  one  m  such  Tolichera  (a  biU  of  exchange)  for  payment,  which  he 
twre  received* 

THE  defendant  Paptain  Brisac  was  brought  up  on  a  former  day  of  the 
term  to  receive  judgment,  after  verdict,  upon  an  information  filed  against  hinx 
and  the  other  defendant  Scott  ;  the  first  count  of  which  stated  in  substance, 
that  the  defendant  Brisac  was. captain,  and  the  defendant  Scott  purser  of  his 
Migesty's  $hip  Iris,  then  at  sea,  and  lying  in  Briusn  Sound,  That  it  was 
the  duty  of  iScoti  as  purser  to  procure  provisions  for  the  supply  of  the  ship's 
company,  and  to  draw  bills  of  exchange  on  the  commissioners  of  the  navy  for 
payment :  also  to  procure  true  receipts  from  the  persons  of  whom  he  bought 
such  provisions,  witnessed  by  two  of  the  commission  or  warrant  ofBcers  of  the 
ship,  to  express  the  quantity  and  |prices  of  such  provisions  ;  also  to  procure 
true  certificates  from  two  of  the  principal  merchants  and  inhabitants  of  the 
place.where  such  provisions  had  been  bought,  that  the  prices  charged  in  such 
account  were  only  the  then  current  prices  of  such  hrticles  at  that  place :  also 
to  procure  true  certificates  from  the  commander,  master,  and  boatswain  of 
the  ship,  specifying  the  several  species  and  quantities  of  such  provisions,  and 
that  the  same  had  been  actually  received  on  board  at  the  times  therein  men- 
tioned :  and  also  to,  procure  true  certificates  from  the  captain  that  such  bills 
of  exchange  were  drawn  by  his  order  and  for  the  purpose  of  paying  for  such 
provisipns,  and  to  send  the  same  to  the  commissioners  for  victualling  the  navy 
lor  vouchers,  dec.  That  the  defendant  Brisack  as  captaiil  was  in  a  place  of 
great  trust,  and  that  it  was  his  duty  as  such  to  sign  true  certificates  to  the 
commissioners  that  tl^e  bills  drawn  by  Scott  on  them  were  drawn  Iby  his 
order,  ai^d  in  payment  for  the  provisions  therein  mentioned :  and  also  certifi- 
cates specifying  the  several  species  ,anc(  quantities  of  provisions,  dec.  and  that 
the  same  had  been  actually  received  on  board  the  ship  at  the  times  therein 
mentioned.  That  both  defendants  not  regarding  their  duties,  biit  fraudulently 
and  deceitfully  contriving  and  intending  to  cause  it  to  be  believed  that  the  de- 
feadant  Scotia  as  such  purser,  had  bought  of  one  /.  Ross  a  muph  larger  quan- 
tity of  fresh  beef,  d^.  at  higher  prices  than  he  actually  had,  for  the  use  of  the 
ship,  in  order  thereby  to  defraud  the  King,  with  force  and  arms,  on  the  1,7th 
of  October^  1800,  at  Brassa  Sound  (ss.  at  Westminster)  did  conspire,  &c.  to- 
gether, to  charge  his  Majesty  With  the  payment  of  more  money  tnan  was  re- 
ally due  or  payable  for  any  provisions,  &c,  in  fact  procured  for  the  use  of 
the  ship's  company.  That  the  defendant  Scott^  in  piirsuance  of  such  con- 
spiracy then  falsely  and  fraudulently  signed  a  paper  writing  purporting  to  be 
a  biU  of  exchange  upon  the  commissioners,  &c.  without  inserting  therein 
any  particular  sum  of  money,  but  leaving  a  blank  to  be  afterwards  filled  up 
by  the  insertion  of  any  sum  of  money  therein,  and  which  was  made  payable 
to  the  said  /.  floss  or  order  as  for  fresh  beef,  dsc.  supplied  for  his  Majesty's 
diip  the  Iris.    That  the  defendant  Brisac  in  pursuance  of  the  conspiracy. 
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before  any  sum  of  money  was  inserted  in  the  said  bill  of  exchange,  falsely 
and  fraudulently  signed  a  certificate  at  the  foot  of  the  said  biU  that  k  was 
drawn  by  his  order,  and  for  the  purposes  therein  mentioned:  that  both 
the  defendants,  before  any  quantity  of  {irovisions  had  been  bought  by  Seait 
as  such  purser,  at  any  price  whatever,  &c.  at  Lerwick  in  Shetland^  falsely, 
4ec«  procured  the  said  J.  Bess^  R,  L.  the  master,  and  i.  C.  boatswaio, 
being  warrant-officers  of  the  said  ship,  to  sign  a  certain  other  paper  pur* 
porting  to  be  a  receipt  from  Bosst  witnessed  by  R.  JL  and  /.  C,  for  a  set 
of  bills  of  exchange  on  the  commissioners  for  Tictualling  the  navy  in  favoar 
of  Ross,  without  specifying  any  sum  of  money,  bnt  leaving  a  blank  to  be 
afterwards  filled  up,  and  which  was  mentioned  to  be  for  certain  provisions 
thereby  supposed  to  have  been  therein-above  written,  and  to  have  been  deliv- 
ered on  board  the  said  ship  at  certain  prices,  &e.  That  both  the  defendaots, 
before  any  account  of  any  quantity  of  provisions  had  been  thereon  written, 
procured  N.  S,  and  J*  M.  to  sign  a  certificate  at  the  foot  of  the  said  last-men- 
tioned paper  writing,  purporting  to  be  a  certificate  in  the  names  of  them 
therein  described  to  be  two  of  the  principal  merchants  and  inhabitants  of 
Lerwick,  expresi^ing  that  the  prices  charged  in  a  certain  account  thereby  sup- 
posed to  have  been  above  written,  were  only  the  then  current  prices  of  those 
articles  at  that  place.  That  the  defendants,  before  any  account  of  atiy  quan- 
tity of  provisions  bought  by  the  defendant  Scott  of  the  said  J.  Ross  had  been 
thereon  written,  falsely*  &^.  did  cause  R,  L,  and  i.C,  being  master  and 
boatswain,  to  sign,  and  both  the  defendants  as  captain  and  purser  did  also 
sign  a  certain  other  certificate  to  the  commissioners  of  the  navy,  express- 
ing that  the  several  species  and  quantities  of  provisions  therein  mentioned 
were  actually  received  on  board  his  Majesty's  ship  Iris  in  kind  between  the 
20th  of  September  and  7th  of  October,  1800.  That  the^  defendants  after- 
wards caused  to  be  inserted  in  the  blank  so  left  in  the  said  bill  of  exchange 
the  sum  of  6581,  6s,  id,,  whereby  the  bill  of  exchange  was  made  to  purport 
to  be  4i  brll  of  exchange  drawn  by  Scott  upon  the  commissioners,  ece.  for 
6681.  6«.  4i.,  payable  to  Ross,  &c. ;  and  whereby  the  certificate  so  signed  by 
the  defendant  Brisac  at  the  foot  of  it  was  made  to  purport  that'  the  bill  was 
drawn  by  bis  order  and  for  the  purpose  therein  mentioned.  That  the  de- 
fendants wrote  upon  such  part  of  the  paper  writing  as  purported  to  be  a  re- 
ceipt from  Ross,  and  witnessed  by  R,  L.  and  /.  C.  a  false  and  fraudulent 
account  (which  was  set  out)  amounting  to  5582.  6^  Ad,  for  fresh  beef,  dee. 
That  the  defendants  caused  to  be  written  in  the  blank  left  in  the  receipt  so 
signed  by  Ross,  and  witnessed  by  R,  L,  and  i.  C,  6S81,  6«.  44*,  whereby  it 
purported  to  be  a  receipt  from  Ross,  witnessed,  &c.  to  the  defendant  Scott  as 
purser,  for  a  set  of  bills  of  exchange  upon  the  commissioners  for  victualling 
the  navy  for  6681,  6s.  44,  for  provisions  delivered  on  board  the  said  ship,  and 
whereby  the  said  certificate  so  signed  by  N,  S.  and  J,  M,  was  made  to  pur- 
port to  be  a  certificate  as  from  two  of  the  principal  merchants  and  inhabitants 
of  Lerwick,  that  the  prices  charged  in  the  account  therein  mentioned  were 
only  the  then  current  prices  at  that  place.  That  the  defendants  caused  to  be 
inserted  in  the  certificate  signed  by  the  defendant  Brisac,  R,  L,,  defendant 
Scott,  vjiA.  L  C,  a  false  and  fraudulent  account  of  meat,  whereby  it  was 
made  to  purport  to  be  a  certificate  from  the  defendant  Brisac,  R,  L,  the  de- 
fendant Scott,  and  /.  €,,  (as  such  captain,  &c.)  that  the  provisions  so  inserted 
had  been  actually  received  on  board  the  said  ship  between  the  20th  of  Sep* 
temher  and  7th  of  October  1800,  with  intent  to  send  the  same  to  the  commis- 
sioners as  and  for  just  and  true  vouchers  that  the  defendant  Scott  had  pro- 
cured such  provisions  at  the  prices  charged,  and  that  the  same  had  been 
actually  received  on  board,  and  that  the  bill  was  drawn  for  the  amount  there- 
of ;  whereas  in  fact  the  defendant  Scott  had  not  as  such  purser  bought,  be- 
tween the  20th  September  and  7th  of  October  of  Ross,  the  provisions  in  said 
bill  of  exchange,  account  received,  and  certificate  mentioned,  nor  any  pro- 
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Tisiqns  to  the  value  in  the  bill  mentioned,  &c.  (and  so  negativing  the  tnith  of 
the  other  facts  meant  to  be  established  by  the  vouchers.)  That  in  fdrther 
pursuance  of  the  conspiracy,  they  caused  the  said  bill  of  ejcchange,  dec.  to  be 
sent  to  the  commissioners  for  victualling  the  navy,  and  published  as  true 
vouchers,  to  wit,  at  Wtsifninster^  to. 

There  were  various  other  counts  charging  in  substance  the  same  transac- 
tion, or  different  parts  of  it.  The  11th  count  charged  that  the  defendants 
conspired  as  before,  and  that  in  pursuance  of  the  said  conspiracy  they  did 
knowingly,  falsely,  and  fraudulently  send  and  deliver,  and  cause  to  be  sent 
and  delivered  to  the  commissioners  for  victualling,  a  certain  other  false  and 
fraodulent  bill  of  exchange,  with  a  certain  other  false  and  fraudulent  certifi- 
cate thereunder  written,  and  also  a  certain  other  false  and  fraudulent  account 
and  receipt,  together  with  a  certain  other  false  and  fraudulent  certificate 
thereupon  endorsed,  dec.  (setting  out  the  purport  of  the  several  instruments, 
viz.  the  bill  of  exchange  drawn  on  the  commissioners  by  Scott  in  favour  of 
/.  BoiSj  and  certified  hy  BrUaCf  for  6681.  6f.  4d.  as  for  so  much  victuals,  dec. 
supplied  for  the  Iris  ;  and  the  account  made  out  by  J.  Boss  to  that  arooant» 
with  his  receipt,  and  the  certificate  of  two  persons  as  merchants  and  inhabits 
ants  of  Lerwick^  certifying  the  prices  charged  to  be  the  current  prices  at  the 
time  for  the  articles ;)  and  did  then  and  there  utter  and  publish  the  same  as 
and  for  just  and  true  vouchers,  &cc.  with  intent  to  defraud  the  King :  whereas 
Sooit  had  not  bought,  &c.  (negativing  the  truth  of  the  iacts  vouched  by 
those  papers.) 

At  the  trial  before  Lawrence,  J.  at  Westminster,  the  substance  of  the  facts, 
as  suited  in  the  first  and  eleventh  counts,  were  proved.  But  all  the  acts  ixt 
which  either  of  the  defendants  immediately  took  a  part  were  done  by  them 
either  on  the  high  seas  at  Brassa  Sound,  or  at  Lerwick  in  the  Ide  of  SAet* 
land.  The  only  acts  proved  to  be  done  in  Middlesex  were  those  which  were 
done  by  them  mediately,  through  the  intervention  of  innocent  persons,  name- 
ly, the  delivery  of  the  vouchers  (transmitted  through  their  hands  by  the  de- 
fendants) to  the  commissioners  of  the  victualling,  and  the  application  for  and 
receipt  of  payment  there  by  the  holder  of  one  of  the  bills  of  exchange  men- 
tioned in  we  information.  Whereupon  when  the  defendant  Captain  Brisae 
(who  alone  was  forthcoming  after  conviction,  the  other  defendant  having 
abadonded  since  the  trial)  was  brought  up  for  judgment,  it  was  objected  by 

Best,  Serjt.  and  Marryai,  that  the  whole  of  the  conspiracy,  which  was  the 
'  gist  of  the  offence  charged  in  the  information,  was  committed  upon  the  high 
seas,  and  therefore  under  the  express  provisions  of  the  statutes  S^.Hen.  8,  c. 
15,  and  39  Geo.  3.  c.  37,  the  offence  was  triable  under  the  Admualtv  com- 
mission thereby  directed.  That  it  made  no  difference  that  the  ultimate 
object  and  completion  of  the  conspiracy  was  to  operate  on  shore,  as  all  the 
acts  of  the  defendants  themselves  which  constituted  the  offence  of  conspiracy 
were  committed  out  of  the  jurisdiction  of  the  common  law. 

Erdame,  Garrow,  Jervis,  nnd  Peake,  for  the  Grown,  resisted  the  objection  : 
because  a  conspiracy  was  an  offence  not  merely  resting  in  the  mmd,  but 
shewn  by  overt  acts  done  to  carry  it  into  execution :  and  here  the  informa- 
tion stated,  that  in  further  pursuance  of  the  conspiracy  the  defendants  caused 
the  false  vouchera  to  be  sent  to  the  commissioners  for  victualling  the  navy, 
and  did  deliver  the  .same  to  them,  dec.  and  did  utter  and  publish  Ae  same  as . 
true :  all  which  were  proved  to  have  happened  in  the  county  of  Middlesex, 
For  the  letter  conveying  the  bill  of  exchange,  which  had  been  put  into  the 
post  atXerwtcA:  b^  one  of  the  conspirators  to  be  delivered  in  Middlesex^  and 
which  was  aceordmgly  there  delivered,  was  an  act  done  there  in  furtherance 
of  the  conspiracy,  for  which  both  the  conspiratora  were  answerable  as  mu<;h 
as  if  it  had  been  deliveted  there  by  their  own  hands :  and  so  the  act  of  re- 
ceiving the  money  upon  it  afterwards  at  Somerset  House  by  the  holder  is  also 
imputableto  those  by  whose  procurance  it  was  thus  done. 
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Tht  Court  then  said  they  would  take  the  Qfbjection  into  consideration  ;  and 
remanded  the  defendant,  to  be  brought  up^  again  on  this  day ;  when 

Gross,  J.,  in  passing  sentence,  delivered  the  opinion  of  the  Coart  npon 
die  objection.  As  to  the  objection  which  has  been  suffgested  by  the  defen* 
dant's  counsel  (and  of  which  he  would  have  had  the  full  benefit  allowed  hiin, 
if  it  were  available  in  law,  although  the  time  for  a  new  trial  be  long  since 
elapsed) ;  we  are  of  opinion,  that  it  is  not  sufficient  to  prevent  our  giving  the 
judgment  of  the  Court.  It  is  objected  that  the  misdemeanor  charged  on  this 
indictment  was  committed  on  the  high  seas,  and  as  that  ofienee  is,  by  virtue 
of  die  Stat.  39  G.  3,  now  made  triable  under  the  King's  commission,  to  be 
granted  by  virtue  of  the  stat.  28  H.  8.  c.  15,  that  it  cannot  properly  be  tried 
within  the  body  of  any  county  in  England.  As  to  which,  it  may  be  in  the 
first  place  observed,  that  statute  makes  no  difference  in  this  case ;  it  does  not 
take  away  any^  iurisdiction  as  to  the  trial  «f  any  offences  which  might  have 
before  been  tried  in  the  courts  of  common  law,  l^ecause  a  place  and  foram  of 
triid  is  assigned  for  ofiences  committed  at  sea,  which  did  not,  as  to  them,  exist 
before.  If  it  were  necessary  on  this  occasion  to  consider  how  far  every  count 
in  this  information  has  been  established  by  the  evidence  adduced,  so  as  to 
briktg  every  one  of  them  within  the  jarisdiction  of  this  Court,  it  would  be  te 
be  recollected  that  conspiracy  is  a  matter  of  inference,  deduced  from  certain 
criminal  acts  of  the  parties  accused,  done  in  pursuance  of  an  i^vpereot  crim* 
itial  purpose^in  common  between  them,  and  which  hardly  ever  are  confined 
to  one  place ;  and  that  from  analogy,  there  seems  no  reason  why  the  crime 
of  conspiracy,  amounting  only  to  a  misdemeanor,  may  not  be  tried  where* 
ever  one  distinct  overt  act  of  conspiracy  is  in  fact  committed,  •  as  well  as  the 
crime  of  high  treason  in  compassing  and  imagining  the  king's  death,  or -in 
consfiiTing  to  levy  war.  Ih  the  King  v.  Bowes  and  oiher8(a)  the  trial  proceed- 
ed upon  this  principle  ;  where  no  proof  of  actual  conspiracy  embracing  all 
the  several  conspirators  was  attempted  to  be  given  in  MiddUsKX^  where  the 
trial  took  place,  and  where  the  individual  actings  of  some  of  the  conspirators 
were  whollv  confined  to  other  counties  than  MiddUux:  hai  still  the  consptr* 
acy  as  against  all  having  been  proved  from  the  community  of  criminal  pur^ 
pose,  and  by  their  joint  co-operation  in  forwarding  the  objects  of  it,  in  difler** 
ent  places  and  counties,  the  locality  required  for  the  purpose  of  trial  was 
holden  to  be  satisfied  by  overt  acts  done  b^  some  of  them  in  prosecutidn  of 
the  conspiracy  in  the  county  where  the  trial  was  had.  But  upon  this  oeca- 
aion  it  is  not  necessary  to  go  at  large  into  this  point.;  for  the  eleventh  and 
other  counts  in  this  information  charge  that  .the  defendants  fraudulently  sent 
and  delivered  to  the  commissioners  for  victualling  the  navy  a  false  and  fraud- 
ulent bill  of  exchange,  and  a  false  and  fraudulent  account,  with  false  and 
fraudulent  certificates,  and  published  the  same  as  just  and  true  vouchers  that 
Scott  had  bought  the  quantities  of  provisions  therein  mentioned,  and  at  the 
prices  therein  specified ;  whereas  in  fact  he  had  not  bought  such  quantities 
of  provisions,  nor  any  provisions  at  those  prices ;  in  order  thereby  to  cheat 
and  defraud  the  King,  in  pursuance  of  a  conspiracy  between  them  to  charge 
the  King  With  more  money  than  was  dde  for  any  provisions  bought  or  pro* 
cured  by  the  defendant  Scott,  That  the  delivery  of  such  false  vouchers,  vrith 
such  fraudulent  intent,  in  pursuance  of  a  conspiracy  for  that  purpose,  is  an 
o^nce  in  the  place  where  the  vouchers  were  delivered,  is  a  matter  which 
cannot  be  doubted ;  though  the  conspiracy  may  have  been  in  another  place. 
And  in  the  present  case  the  delivering  the  vouchers,  and  tlw  presenting  the 
bill  of  exchange  to  the  commissioners  of  the  victualling-office  in  MitkUofez, 
were  the  acts  of  both  the  defendants,  done  in  the  county  of  Middlaex:  I  say 
it  was  their  acts,  done  by  them  both  ;  for  the  persons  who  innocendy  deliver- 
ed the  vouchers  were  mere  instruments  in  their  hands  for  that  purpose ;  the 

(•)  TlM  defendants  leooived  ssnteqoe  ia  tins  Ceoiiia  2>tfi<ty  tMml787. 
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crime  of  presenting  these  vouclieTS  was  exclusively  their  omii  as  the  crime  of 
administering  poison  through  the  medium  of  a  person  ignorant  of  its  quality 
would  be  the  crime  of  the  person  procCiring  ii  to  be  administered. 

The  sentence  then  passed  on  the  defen&nt  was,  that  he  should  pay  a  fine 
of  SOW.,  and  find  sureties  for  his  good  behariour,  ice  and  be  imprisoned  in 
the  Kmg^s  Bench  prison  eighteen  months,  and  stand  once  during  tnat  time  in 
the  pillory. 


Johnson  v.  Toulmin. 

4  Ettt,  173.    Jam  39,  1803. 


If  the  award  of  the  writ  of  ioquiiy  on  the  roll  lie  right,  the  Ceiteof  the  writ,  if  Wfoof ,  shell 

be  amended  by  it.. 

A  RtJLE  called  on  the  defendant  to  shew  cause  why  the  plaintifi*  should 
not  be  at  liberty  to  alter  the  tette  of  the  writ  of  inauiry  of  damagee  issued 
and  executed  in  this  cause,  by  testing  the  same  the  last  day  of  Eatler  term. 
This  was  obtained  U]K)n  an  affidavit  stating  that  notice  of  executing  the  writ 
had  been  legularlv  given  for  the  21st  of  Aprils  which  writ  was  properly  test- 
ed  the  12th  QtFwruary  preceding;  that  tne  execution  of  it  was  suspended 
by  a  proposed  reference,  which  afterwards  went  ofi*;  upon  which  a  fresh 
notice  was  given  for  the  26th  of  this  present  June.  That  the  writ  of  inquiry 
lemiained  in  the  secondary's  office  until  the  time  when  it  was  executed,  pre- 
vious to  which  the  return  therein  was  altered  and  the  writ  re-sealed,  but  the 
tetie  thereof  was  by  mistake  omitted  to  be  altered. 

Comyn  shewed  cause,  and  cited  JR.  v.  TVccAtn,  2  Ld.  Raym.  1061,  where 
it  was  ruled  upon  long  debate  that  the  teite  of  the  distrinsas  was  not  amend- 
abfe  at  common  law,  and  being  a  criminal  case  was  not  hcupen  by  the  statutes 
of  amendments.  And  even  in  civil  cases  those  statutes  will  not  help  without 
Uie  aid  of  something  to  amend  by.  Now  here  is  nothing  to  amend  by :  it  is 
no  mistake  of  the  officer  of  the  Court,  but  of  the  attorney.  He  also  cited 
Fanom  v.  jUpyi,  2  Blac.  846,  where,  a  term  intervening  between  the  tetie 
and  return  of  a  capias,  it  was  holden  void,  and  the  party  taken  on  it  entitled 
to  his  action  of  false  imprisonment 

Wigley^  in  support  of  the  rule,  said,  that  there  was  something  to  amend 
by,  namely,  the  award  of  the  writ  of  inquirer  upon  the  roll,  which  was  then 
in  court,  the  date  of  which  was  right ;  and  cited  WoUey  v.  Mosdyt  Cro.  Eliz. 
760,  Bammcnd  v.  PurseU^  Garth.  70,  and  Ckmden  v.  CatdttTt  Bep.  temp. 
Hardw.  314. 

Lord  Ellsnborough,  C.  J.  Where  the  amendment  required  is  according 
to  Uie  truth,  and  there  is  something  to  amend  by,  there  is  an  end  of  the  ques- 
tion. 

Fer  Curiam^  Rule  absolute. 
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The  King  v.  Hili  Darley. 

4  £aB^  174.     Jane  29,  1803. 

After  Terdiet  of  fdilty  npon  an  indictment  on  the  etat.  9  Ann.  e.  14,  lor  an  aeenQlt  on  ae* 
count  of  money  won  at  ffaming,  the  return  to  the  writ  of  eerfiorert  which  had  been  iemed 
at  the  instance  of  the  defindant  was  amended  by  inserting  in  the  retom  of  ifae  caption  the 
trae  time  when,  and  the  names  of  the  justices  before  whom,  the  quarter  eesaioiis  at  which 
the  indictment  was  found  washolden,  and  the  names  of  the  jurors  by  whom  it  was  foand. 
And  the  entry  roll  and  record  of  Jfisi  Prims  were  also  amended,  aa  to  the  caption  of  the 
indictment,  (out  not  as  to  the  names  of  the  mnd  jurors,)  by  making  the  aaine  agree  with 
the  caption  so  amended.  If  the  jury  find  that  the  assault  was  om  meeomiU  vf  wummf  womai 
play^  the  case  is  within  tlie  statute  9  Ann.  c  14,  though  the  assault  were  oommitted  at  a 
suMequent  time  and  place,  and  after  abuvive  language  between  the  parties  in  respect  of 
such  money  won. 

THIS  was  an  indictment  removed  into  this  court  by  certiorari  for  an  as- 
sault and  battery^  which  was  tried  before  Heathy  J.  at  the  last  assizes  in  SuS' 
sex  ;  the  two  first  counts  of  which  were  framed  upoa  the  stat.  \i  Ann.  c.  14 ; 
the  first  stating  that  the  prosecutor  S.  Embden  on  the  10th  of  Avgnst.  4S 
Geo.  3,  at  Brighton,  &c.  did,  by  playing  at  dice,  win  of  the  defendant  SOl.f 
and  thdt  S.  E.  having  so  won  the  said  sura  by  playing  at  dice  as  aforesaid, 
the  defendant  afterwards  on  the  11th  of  August,  m  the  same  year,  with  force 
and  arms  at  ti,  aforesaid,  &c.  did  assault  and  beat  the  said  S,  E,  upon  tfc- 
couTit  of  the  said  money' so  won  by  the  said  S.  £.  playing  at  dice  as  aforesaid, 
contrary  to  the  form  of  the  statute.  The  second  count  only  varied  from  the 
first  in  stating  Chat  the  money  was  won  by  betting  at  a  game  of  dice.  There 
was  a  third  count  for  a  common  assault.  Flea,  Not  guilty.  Afler  a  general 
verdict  of  guilty ;  , 

Gumev,  for  the  prosecutor,  moved  in  the  last  te;rm,  upon  an  .affidavit  of  (he 
clerk  of  the  peace  for  the  county  of  Sussex,  stating  Jthat  the  indictment,  which 
appeared  by  the  caption  returned  to  have  been  found  at  the  Midsummer  gen- 
eral quarter  sessions  of  the  peace,  was  not  found  then,' but  at  the  Michaelmas 
sessions  following,  for  a  rule  calling  upon  the  defendant  to  shew  cause,  why 
upon  reading  the  affidavit  of  TV.  E.  and  a  parchment  writing  thereto  annex- 
ed, and  the  minutes  of  the  Court  before  which  the  indictment  in  this  prosecu- 
tion was  found,  now  produced  and  shewn  to  this  Court(a),  the  return  to  the 
writ  of  certiorari  issued  by  this  Court  at  the  instance  of  the  defendant  should 
not  be  amended  by  inserting  in  the  return  of  the  caption  the  time  when  the 
general  quarter  sessions  of  the  peace  at  which  the  said  indictment  was  found 
was  holden,  and  the  names  of  the  justices  by  whom  the  said  session  was 
holden,  and  the  names  of  the  jurors  by  whom  the  same  was  found,  according 
to  the  truth  of  the  fact.  And  why  the  entry-roll  in  the  treasury  and  also  the 
record  of  Nisi  Prius  should  not  be  amended  as  to  the  caption  of  the  indict- 
ment, by  making  the  same  agree  with  the  caption  when  so  amended.  This 
rule  was  framed  upon  the  precedent  in  Rex  v.  Atkinson{b)j  which  was  ob- 

(a)  The  clerk  of  the  peace  attended  with  his  book  of  minntes  in  court,  for  the  purpose  of 
its  being  inspected. 

(6)  The  King  y.  Christopher  Mdnsm^  E.  24  Geo.  3.  **  Upon  readjng  the  affidavila  of  /. 
W.  and  J.  P.,  and  also  on  reading  the  commission  of  oyer  and  terminer  for  the  county  of 
Middlesex,  and  the  minutes  of  the  court  before  which  the  indictment  in  this  cause  was  found, 
now  produced  and  shewn  to  this  Court,  it  is  ordered  that  fVedtusday  next  be  given  to  the 
defendant  to  shew  cause  whv  the  return  to  the  writ  of  certiorari,  issued  by  this  Court  at  the 
instance  of  the  defendant,  should  not  be  amended,  by  inserting  therein  the  commission  of 
over  and  terminer  by  virtue  of  which,  and  also  the  names  or  the  justjoes  by  whom,  the 
above  mentioned  court  was  holden  at  the  .time  when  the  said  indictment  was  found,  accord* 
ing  to  the  truth  uf  the  fact  appearing  by  the  said  commission  and  the  minutes  above  men- 
tioned, now  produced  to  this  Court  as  aforesaid  :  and  also  why  the  caption  of  the  said  in- 
dictment should  not  be  thereby  amended,  and  made  agreeable  to  the  said  return  when  so 
amended  as  aforesaid.    And  also,  that  the  defendant  shall,  upon  the  same  day,  ahew  cause 
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tained  from  the  Crown-office*  And  on  a  subsequent  day  of  the  term,  EnUne 
for  the  defendant  admitting  that  he  could  not  oppose  the  amendment  prayed, 
the  rule  was  made  absolute. 

On  a  former  day  in  this  term,  the  defendant  being  brought  up  for  judg- 
roentt  the  report  of  the  evidence  was  read,  whereby  it  appeared,  from  the 
prosecutor's  evidence,  that  on  the  10th  of  August  last,  at  Arighion^  he  met 
the  defendant  at  the  New  Skip  Inn,  when  the  defendant  proposed  to  him  to 
play  at  a  game  with  dice  called  **  under  seven  and  over  seven ;"  and  if  the 
dice  fell  at  seven  the  house  took  the  profit.  At  the  end  of  the  play  the  pros- 
ecutor, who  had  lost  at  first,  got  up  a  winner  of  601. ;  when  the  defendant 
said,  that  if  the  prosecutor  would  meet  him  at  another  day  he  mentioned,  he 
would  pay  him,  and  desired  him  to  call  at  the  Old  Ship  Inn  where  the  de- 
fendant lived.  The  next  day  the  prosecutor  met  the  defendant  at  the  defen- 
dant's lodgings,  in  company  with  some  others,  when  the  defendant  proposed 
that  he  should  put  down  100^.,  and  the  prosecutor  50/.,  and  that  they  should 
play  for  it  at  61.  the  throw.  This  being  declined,  and  the  prosecutor  repeat- 
ing his  demand  of  the  601,  owing  to  him,  the  defendant  told  him,  that  if  he 
would  not  play  he  was  a  great  rascal.  The  prosecutor  answered,  that  h^  was 
no  more  of  a  scoundrel  than  the  defendant ;  that  he  had  heard  of  his  having 
cut  the  dice,  and  therefore  had  no  reason  to  complain  of  unfairness,  and  after 
insisting  again  on  receiving  his  50/.,  told  the  defendant  that  if  he  looked  in 
the  glass  he  would  see  a  rascal.  The  prosecutor  then  endeavoured  to  go  out 
of  the  room,  saying  he  should  pursue  his  own  remedy,  but  the  defendant  said 
be  shouM  not  pass  till  he  told  him  what  remedy  he  meant  to  pursue,  and 
that  if  he  would  not  tell,  he  (the  defendant)  would  make  him.  Tne  prosecu- 
tor said  that  was  more  than  he  dared  to  do.  The  defendant  then  struck  the 
prosecutor  with  his  fists  several  times,  and  abused  him,  and  kicked  him  down 
stairs,  saying  that  he  was  beset  with  sharpers  and  thieves.  Another  witness 
who  wa«  present,  and  interfered  to  prevent  the  violence,  confirmed  thia  ac- 
count 

Erskim^  and  Besi,  Serjt.,  on  the  part  of  the  defendant,  objected'  that  the 
evidence  did  not  warrant  a  verdict  of  guilty  upon  the  special  counts  framed 
on  the  Stat.  9'Ann.  c.  14,  but  only  upon  the  third  count  for  the  common 
assault :  for  it  a^^red  that  the  assault  was  not  committed  at  the  time  of  the 
^«y,  but  the  day  afterwards ;  and  that  not  on  account  of  the  numey  won  at 
ptenf,  but  on  account  of  the  ahiuive  language  which  passed  between  the  parties. 
And  they  cited  the  opinion  of  BuUer,  J.  in  Rex  v.  Randal  and  others,  I 
East's  P.  C.  423,  to  that  efiect :  and  observed  in  corroboration  of  that  opin- 
ion,  that  the  great  object  of  the  statute,  which  was  a  very  severe  one,  (in- 
cluding no  less  than  the  forfeiture  of  all  the  party's  personal  estate,  as  well 
as  imprisonment  for  two  years,)  was  to  repress  such  violence  upon  the  spot 
and  at  the  very  time  of  the  gambling,  when  it  might  reasonably  be  imagined 
that  ruined  men  in  the  first  paroxysm  of  despair  would  be  tempted  to  vent 

why  tlM  afofMftid  eaptioo  tboald  not  be  likewue  amended,  by  inierting  therein  the  namee 
of  the  jurora  bj  wbom  rach  indiotment  waa  fonnd,  aa  atated  in  the  return  already  made  to 
the  aaid  eerti0rmn :  upon  notice  of  thia  role  to  be  friyen  to  the  nid  defendant,  and  also  to 
the  clerk  of  the  joatioea  named  in  the  laad  commiMion  of  oyer  and  terminer,  or  hia  deputy, 
in  the  mean  time.'*  Thia  rule  waa  afterwarda  made  abiolnte,  on  the  motion  of  the  Attot^ 
ney-Oeneral. 

Trin.  84  Geo.  3.  •*U'm  ordered  that  the  entry  roll  in  the  Treasury,  and  alao  the  reeord 
of  Am  Frms  in  thiicauee,  be  amended,  as  to  tlie  caption  of  the  indictment,  by  making^  the 
same  agree  with  the  amended  caption  lately  returned  into  thia  Court  by  the  clerk  of  the 
peaoe  of  the  county  of  JMidctfeMx,  an^  filed  in  thia  Court;  by  virtue  of  a  rule  of  thia  Court 
made  in  the  laat  term." 

In  a  aohaequent  eaie,  of  The  Sm^  v.  ^^Zett,  H.  37  Geo.  3|  Mr.  Juatioe  BuXUr  lald,  that 
the  amendment  of  the  roU,  by  inrertmg  the  names  tf  the  Grand  Jwrors^  waa  unnecenary,  the 
practice  of  the  Crown-office  wanranting  the  omiMion  of  their  namea.  And  in  the  preaeni 
— e,  of  R  T.  IhirUm,  the  roU  and  record  of  AIn  PHms  were  not  amended  by  inserting  the 
I  of  the  Oiaad  Juices ;  thia  being  considered  aa  onoeccisaiy . 
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their  ptssion  in  diiB  mannef  •  And  the  statute,  being  eo  penal,  was  net  to  he 
applied  to  an  indefinite  period  of  time,  and  through  collateral  causes,  though 
deducible  from  the  original  loss  of  money  at  play.  And  if  it  were  not  eott- 
fined  to  the  actual  time  and  place  of  play,  or  before  any  other  matter  inter- 
vened, np.  other  line  of  limitation  could  be  drawn. 

Lord  Ei«LENBoj[(ovGH,  C.  J.  said,  that  the  Court  would  refer  to  the  learned 
Judge  before  whom  the  indictment  was  tried,  to  know  in  what  manner  the 
case  was  left  to  the  jury ;  whether  the  assault  were  in  &ct  made  on  account 
of  the  money  won  at  pUy  the  day  before,  or  on  account  of  the  ill  language 
which  had  arisen  afterwards  upon  the  demand  of  payment  being  made.  But 
he  said,  that  he  could  not  go  the  length  of  the  opmum  in  the  case  cited,  and 
consider  the  words  of  the  act  as  confined  to  an  assault  committed  during  the 
time  of  play ;  for  it  more  frequently  happened  that  disputes  of  that  sort  did 
not  arise  till  after  the  play  was  over. 

The  Court  afterwards  referred  to  Mr.  Justice  Ihatk  to  know  in  what  man- 
ner the  question  had  been  left  to  the  jury ;  when  hp  retunied  for  answer, 
timt  he  had  directed  the  jury  to  acquit  the  defendant  on  the  first  and  second 
counts,  if  they^  were  not  clearly  satisfied  that  the  defendant  had  assaulted  the 
prosecutor  on  account  of  the  money  won  ai  pUny  by  the  prosecutor  of  the  de- 
fendant: and  that  he  had  distinctly  left  it  to  them  to  decide  whether  the  as- 
sault were  on  thai  account,  or  on  account  of  the  abusive  language  then  need  ; 
and  if  they  were  of  opinion  that  it  was  on  the  latter  account,  they  should 
acquit  the  defendant  on  those  counts. 

After  this  answer  had  been  communicated  from  the  bench,  JE^rtkme  moved 
in  arrest  of  judgment,  on  the  ground  that,  the  rerdict  being  general,  there 
would-be  inconsistent  judgments  oH  the  seyeral  counts,  one  on  the  special 
counts  on  the  statute  which  prescribisd  a.  positiTe  punishment,  and  the  other 
on  Ihe  count  for  the  common  assault  which  was  discretionary :  and  he  re- 
ferred to  the  opinion  delirered  in  Rex  y.  Young  and  others^  3  Term  Rep» 
103,  &c.    This  rule  was  however  afterwards  abcmdoned.    And 

GaosB,  J.  proceeded  to  pass  sentence  upon  the  defendant  pursuant  to  the 
directions  of  the  statute. 


Howard  v.  Shipley. 

4  Ettt.  180.    June  89,  1803. 


{I  was  not  in  court  when  this  case  was  argued  and  determined,  which  was 
not  till  late  at  night  on  the  last  day  of  the  term  ;  but  I  was  furnished  with 
the  papers  and  the  short-handwnter's  notes  of  the  judgment  by  some  of 
the  counsel  in  the  cause,  fi-om  which,  with  only  a  few  necessary  and  obvi- 
ous corrections,  and  some  omissions  of  collateral  matter  which  did  not  bear 
upon  the  general  questions,  I  have  been  able  to  draw  up  this  Keport.] 

In  an  setioB  on  Uie  ttat.  9  6.  S.  e.  94,  for  bribery  at  an  eleetkn  for  nembeh  te  lerre  in  par* 
liament,  it  ia  no  obieetion  to  the  copipeieD^y  of  a  witneaa  for  the  plaintiff  to'proTe  anch 
bribery,  that  a  aimilar  action  was  pending  aninat  the  witneai  himaelf  for  bribery  at  tlio 
aame  eleotion,  and  that  he  claimed  to  be  3ie  first  dUeoperer  of  the  briberj  of  the  dcftndant, 
and  meant  id  avail  himaelf  of  it,  if  neceaaary,  in  c^ie  of  the  defendants  oonvktion. 
Where  the  evidence  given  by  such  a  witneai  oc  the  defendant's  bribery  was  by  meaaa  of 
the  defendant's  eoi^Suum  of  it  to  the  witness ;  heM  that  the  truth  of  the  foct  so  con- 
feased,  as  weU  as  of  the  confetaion  of  snch  foot,  was  material  for  the  sonsidenitiOB  of  the 

j«»y- 

THIS  was  an  action  upon  the  bribery  act,  2  Geo^  2.  c.  94,  charging  the 
defendant  with  having  corruptly  asked,  taken,  and  received  from  one  JbAn 
Bobineon,  at  Westminaer^  in  the  county  of  Middlesex^  a  certain  sum  of 
money  by  way  of  gift  and  roward  for  giving  his  vote  at  the  last  election  of 
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nembon  of  parlaameni  for  the  city  of  Durksm  for  Rkhard  IVWlon,  Esq. 
one  of  the  candidates' on  that  occasion.  The  cause  was  tried  before  Lord  £2- 
kmAgroHghy  G.  J.  and  a  special  jury  at  Westmituter  dii  the  sittings  after  last 
Easter  tetm,  when  a  yerdict  was  found,  for  the  plaintiff  for  one  penalty  of 
600^  Two  other  cases  of  the  same  description,  one  of  Smith  v.  UtUchendef 
the  other  of  Hewmrd  v.  Grmmgir^  in  whicn  the  saaie  qaestions  arose,  were 
tried  before  Lawrence^  J.  at  the  same  sittings  :  and  as  iar  as  they  embraced 
the  same  general, questions  1  have  Uended  the  consideration  of  them  together. 

Roles  were  obtained  on  a  former  day,^callingon  the  plaintiffs  to  shew  cause 
why  the  several  verdicts  should  not  be  set  aside,  and  new  trials  had,  on  two 
grounds ;  1st,  (which  applied  to  the  case  of  Meward  ▼.  Sk^^^)  that  Sir  tf. 
F.  TniqKtl  having  a  similar  action  for  bribery  depending  against  himself,  and 
claiming  to  be  the  first  dtiO0«erer  to  the  plaintiff  in  this  action,  whereby  if 
aobstantiated  he  might  protect  himself  against  the  action  in  which  he  was  de- 
fendant, was  therefore  pot  a  competent  witness  to  prove  the  bribery,  which  he 
did  at  the  trial  by  proving  the  confession  of  the  defendant  that  lie  had  been 
bribed.    2dly,  That  the  verdict  was  against  the  weisfht  of  evidence. 

Enkme^  Gmrro¥h  Hblrojfdf  and  JRergiusMi,  now  shewed  cause  against  the 
role;  and 

Dattag^  GtMf  I  ffood^  and  ^UnUodc^  were  heard  in  support  of  it 

L<Mrd  Eu.KNBoaoireH,  C.  J.  Assuming  for  the  sake  of  the  argument  (a 
fact  of  which  his  Lordship  intimated  strong  doubts)  that  Sir  JMiifiy  Vam 
Tempui  was  the  diiceeerer  ;  and  it  has  been  truly  observedt  that  whether  he 
were  the  discoverer  or  not,  his  testimony  being  ^ven  under  the  idea  that  he 
was  so,  and  entitled  to  the  benefit  oflthat  charRcter,he  is  as  much  disqualified 
in  point  of  interest,  if  disqualified  at  all,  as  if  he  were  actually  such :  assum- 
ing him  therefore  to  be  a  discoverer,  the  Question  is,  Wheth^he  be  disqual- 
ified on  that  ground  I  I  should  have  litUe  difficulty,  if  this  were  a  case  at 
common  law,  in  saying,  that  a  person  obtaining  a  verdict  by  his  own  evidence, 
which  will  enure  to  his  own  benefit,  not  merely  upon  a  probaUe  and  ^ootin- 

Sni  expectation  that  such  will  be  the  efiect  of  his  testimony,  but  where  it  is 
B  immediate  and  natural  effect  of  it,  is  a  person  at  common  law  interested 
in  the  event,  and  therefore  disqualified  in  the  matter  respecting  which  such 
testimony  is  given.  The  case^  of  Bmt  v.  BaArer,(a)  is  an  authority  in  point 
to  disqualify  a  man  from  giving  evidence  who  is  interested  in  the  nA^&cX 
matter  of  the  suit,  and  where  &e  verdict  may  be  made  evidence  for  mm. 
But  the  question  here  is,  whether  under  the  particular  provisions  and  policy 
of  the  bribery  act  he  be  or  be  net  a  competent  witness.  Now  looking  no  fur^ 
ther  than  tlie  case  of  Bu$k  v.  Bailing j  Sayer,  289,  which  lies  before  me,  it  is 
there  decid^  by  judges  of  the  highest  learning  and  talents.  Lord  C.  J.  R^ 
dsr(^),  and  the  Judges  DenuoUf  FdsUr^  and  nilmotf  who  had  considered  the 
subject  with  the  greatest  attention,  that  a  person  standing  in  that  situation  is 
a  competent  mtness.  The  case  of  PkHUpi  v.  Fowler  before  Lord  G.  J.  £yrs, 
there  cited,  goes  to  establish  the  seme  point.  It  is  indeed>  extraordinary  that 
the  objection  that  such  a  witness  was  a  partieeps  erindnie  should  have  occa- 
sioned any  doubt,  after  the  determination-  in  the  case  of  The  Xing  v.  Boekwoedt 
4  St.  Tr.  684—6,  by  Lord  Hoft,  and  other  cases  of  the  like  nature.  There 
are  many  cases  where,  though  the  tendency  of  a  man's  evidence  be  to  pro- 
mote his  own  advantage,  or  to  give  him  a  certain  reward,  yet  he  is  a  compe- 
tent witness.  It  is  argued,  however,  that  there  is  a  distinction  between  civil 
and  criminal  cases  in  this  respect,  which  has  been  much  pressed  at  the  bar. 
But  whaterisr  weight  there  may  be  in  this  distinction,  and  though  this  be  in 

(•)  STerm  Rep.87,«nd  vide  Ml  v.  fiorwood,  ib.  308,  and  SmiCi  v.  Pragtr^lTem  Rep. 
60. 

(i)  Lord  C.  J.  RfdermmdeiA  when  the  jadgment  wu  deli?ered;  bat  Mr.  Jiwtioe  Dmi* 
JM  in  delivering  the  opinion  of  the  Coort  stated  that  the  Lord  C.  J.  bad  concuned  ia  opin* 
ion  with  the  rest  of  the  Court.  '^ 
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the  sfa^pe  of  a  ciWl  action,  it  may  be  asked  whether,  since  it  is  brought  to 
recover  a  penalty  of  500^,  and  where  a  conviction  is  followed  by  certain  in- 
capacilies(«),  it  be  not  so  mach  of  a  criminal  natare  as  to  bring  it  within  the 
principle  of  Tke  King  ▼.  Teatdale,  3  Espin.  N.  P.  Gas.  6a  I  do  not  how- 
ever rest  on  this  ground,  but  on  ihe  statute.  And  I  consider  this  as  falling 
within  another  class  of  cases,  where  a  man  is  made  a  witness  by  legislative 
declaration.  By  s.  8  of  the  bribery  act  it  is  enacted)  that  any  offender  agmiiflBt 
the  act  discovering  within  a  certain  time  any  other  offender  within  the  ad, 
so  that  the  person  so  discovered  be  thereupon  convicted,  the  discoverer,  not 
having  been  before  that  time  himseK  convicted  of  the  oflence,  shall  be  indem- 
nified and  dischargejl  from  all  penalties  and  disabilities  incurred  under  the 
act ;  that  is,  he  shall  have  the  benefit  of  using  the  verdict  against  the  other 
ofilender  for  his  own  indemnity.  Now,  it  is  not  probable  that  the  Legislature 
would  have  made  that  provision  with  regard  to  a  discoverer,  unless  Uiey  had 
intended  he  should  be  a  witness :  for  if  he  were  not,  such  a  provision  would 
be  almost  nugatory  and  useless  :  it  would  be  holding  out  an  inducement  for 
parties  to  make  a  discovery,  and  when  made,  they  would  be  precluded  the 
Mnefit  of  It.  I  think,  therefore,  that  the  statute  has  given  a  parliamentary 
capacitation  to  the  witness  through  whom  the  fact  is  discovered,  and  who  might 
otherwise  at  common  bw  have  been  incapacitated.  His  Lordship  also  allu- 
ded to  the  case  of  the  party  robbed  admitted  as  a  withess  in  an  action  against 
the  hundred,  upon  the  statute  of  Winton,  13  Ed.  L  st.  2.  c.  1,  2,  and  other 
cases  of  the  same  kind  which  had  been  mentioned  in  the  argument  Supposing 
then  Sir  H,  V.  Tempest  to  be  a  competent  witness,  which  was  the  first  thing  to 
be  determined,  the  remaining  question  is,  Whether  the  evidence  as  left  to 
the  jury  did  not  so  far  preponderate  against  the  plaintiff,  that  it  is  fit  it  should 
go  to  the  consideration  of  a  second  jury.  Here  his  Lordship  took  a  review 
of  the  evidence,  which  turned  upon  the  question  of  collusion,  and  concluded 
that  die  cause  ought  to  go  to  the  consideration  of  another  jury ;  saying,  that 
it  was  not  enough  that  the  witness  deposed  truly  as  to  the  fact  of  a  confes- 
sion of  bribery  made  by  the  defendant,  but  they  should  be  satisfied  of  the  truth 
of  the  fact  itself  of  such  bribery. 

Lawrehcs,  J.(b)  As  to  the  admissibility  of  Sir  A  V.  Tempest  as  a  wit- 
ness^ from  the  construction  which  ought  to  he  put  upon  the  statute^  I  think  he 
was  a  competent  witness  in  this  case. '  An  action  of  this  sort(c)  was  brought 
before  me  when  I  was  upon  the  last  Oxford  circuit,  against  a  man  who,  in 
die  streets  of  Leomhisier^  solicited  a  bribe  for  his  vote  of  Mr.  JTimuirJ,  and 
another  gentleman  who  was  a  candidate  with  him.  Mr.  Kinnard  was  called 
as  a  witness,  and  it  appeared  from  his  evidence  that  an  action  was  brought 
against  him  for  bribery,  and  was  at  issue.  He  appeared,  therefore,  to  have 
so  direct  an  interest  in  that  cause,  that  I  conceivea  he  was  not  an  admissible 
witness,  and  I  rejected  him.  At  that  time  I  was  not  aware  of  the  decisions 
made  on  the  statute.  And,  if  I  remember  right,  the  distinction  then  tsken 
was  this;  that  though  a  man  were  liable  to  such  an  action,  yet,  where  no 
acdon  was  then  brought,  he  was  not  disqualified  from  being  a  witness ;  be- 
cause, although  he  were  in  a  sitnadon  amenable  to  such  an  action,  yet,  as  it 
was  uncertain  whether  that  acdon  might  be  brought  or  not,  it  was  not  that 
sort  of  interest  which  disqualified  him,  but  that  where  an  action  was  pending 
he  had  so  direct  an  interest  in  it  thathe  could  not  be  examined  as  a  witness. 
On  a  motion  for  a  new  trial,  that  point  was  not'  decided,  but  it  went  off  on 
another  ground,  and  therefore  the  Court  did  not  think  it  necessary  to  decide 
the  point    Then  as  to  the  cases  that  have  been  cited,*  and  which  have  been 

(a)  Vide  3  Geo.  2.  c.  85.  ■.  7.  i.  e.  voting  for  memben  of  parliament,  or  holding  any  cor* 
poTata  ofB«e.    . 
(t)  Mr.  Jnttioe  Orou  wu  not  in  court  at  this  time, 
re)  £AoarK«  y.  £vaiw,  3  £art,  451. 
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under  the  conftideration  of  the  Coujrt  at  diflTerent  periods ;  in  the  case  otBmsh 
r.  Bailing f  Saver,  289,  the  Court  held  that  the  statute  made  such  &  person  a 
witness  notwithstanding  his  interest.  And  that  case  seems  to  he  agreeaUe 
to  the  other  which  was  cited,  Mead  v.  Robttuon^  Willes,  422,  of  which  I 
have  a  manuscript  note ;  according  to  which  Mr.  J.  Abney  conceived  that  the 
objection  went  merely  to  his  credit,  and  not  to  his  competency.  The  other 
Judges  put  it  on  the  ground  that  the  )wo  years  had  expired.  These  cases,  I 
think,  have  decided,  that  a  person  whd  is  a  discoverer  is  a  competent  witness ; 
and  therefore  Sir  H,  V.  Tempest  was  properly  admitted ;  supposing,  in  this 
ease,  that  which  may  be  matter  of  consioeration,  that  he  was  a  discoverer. 
The  next  question  will  be,  Whether  it  be  proper  to  send  this  case  to  the  con- 
sideration of  another  jury  7  When  first  this  matter  was  moved,  I  doubted 
whether  I  gave  correct  directions  to  the  jury.  As  the  defendant  thought  pro- 
per to  confess  that  he  was  hribed,  it  was  not  made  any  question  to  Uie  jury 
whether  he  spoke  what  was  true ;  I  thinking  it  would  do  no  mischief  to  any 
other  person ;  and  that  if  the  defendant  chose  deliberately  to  make  a  confe9- 
sion,  which  confession  was  fairly  given  in  evidence,  whether  it  were  correctly 
trae  or  not,  at  least  that  he  would  have  no  reason  to  complain,  and  that  no 
others  could  complain.  But  on  further  consideration  of  the  effect  of  such 
confession  on  the  rights  of  others^;  although  the  defendant  himself^  acainst 
whom  a  verdict  was  given,  could  have  no  right  to  complain  of  it,  I  do  not 
think  that  that  was  tho  correct  way  of  viewing  the  case  ;  because  great  diffi- 
culties may  be  thrown  in- the  way  of  persons  who  may  be  pkintifi  against 
Sir  H.  7.  Tempest  to  get  rid  of  the  fraud,  if  it  be  such ;  and  if  the  Court 
have  reason  to  think  this  is  a  contrivance  of  Sir  H.  F.  Tempest  for  the  pur'- 
pose  of  bringing  forward  that  which  is  no  bribe  in  order  to  protect  himself, 
the  Court  ought  to  remit  it  to  another  jury,  that  it  may  be  seen  whether  or 
no  this  man  has  stated  what  is  true,  or  whether  it  is  not  all  misrej^resentation 
and  contrivance  to  answer  the  purpose  nf  indemnity  and  protection  against 
ai:tions  that  may  be  brought  against  the  witness.  He  then  alluded  to  the  cir- 
cumstances of  the  case,  and  the  parties  to  the  action^  which  raised  a  suspicioui 
of  collusion,  and  required  the  consideration  of  another  jury« . 

Ls  Blavc,  J,  I  think  there  ought  to  be  a  new  trial  in  this  case.  And 
it  cannot  be  necessary,  after,  the  determinations  that  have  been  cited  at  the 
har,  to  say  much  with  respect  to  the  admissibility  of  a  witness  in  the  situa- 
tion of  a  discoverer.  Whatever  may  be  the  situation  of  a  person  having 
such  an  interest,  independent  of  the  statute,  yet  I  think,  from  the  necessary 
construction  of  the  statute,  it  is  clearly  to  be  inferred  that  it  meant  to  make 
the  party  a  competent  witness,  who  should  make  the  discovery.  It  is  clear, 
from  the  clauses  of  that  act,  that  the  object  of  the  legislature  was  to  bring  to 
light  those  transactions  that  passed  only  in  secret  between  the  person  giving 
and  the  person  receiving  the  bribe.  And  the  statute  holds  out  an  encourage- 
ment to  persons  receiving  the  bribe  to  convict  those  who  gave  it.  Now  that 
can  only  be  done  by  the  persons  who  received  it.  And  therefore,  from  the 
whole  taken  together,  it  appears  clearly  from  the  act,  while  it  held  out  its  in- 
demnity to  the  person  making  the  discovery,  it  had  in  contemplation  that 
such  a  person  should  be  admitted  as  a  competent  witness  to  prove  the  fact  at 
the  trial.  That  such  has  been  the  opinion  of  the  Judges  on  that  point,  seems, 
I  think,  to  have  been  taken  for  granted,  though  not  laid  down  in  positive 
terms.  And  in  addition  to  that,  notwithstanding  the  number  of  cases  that 
have  been  tried  on  such  evidence,  no  objection  of  this  sort  has  been  taken  to 
the  testimony  of  such  persons.(l)    With  respect  to  Sir  H.  V.  Tempest,  look- 

'  -  ■  ■  ' 

(1)  On  the  laiiie  principle  it  has  been  held,  that  a  person  entitled  by  atatnte  to  a  reward 
for  detecting  and  apprehendimr  certain  oflfenders,  is  a  competent  witness  to  prove  the  oflfeooe. 
Rez  T.  Motm,  4  Sop.  Vin.  Abr.  207.  (F)  pi.  11.  Peake^a  £v.  158.  n.  (2nd  I/ond.  edit)  2 
Evans*  Frothier,  Append.  Mo.  XVI.  p.  314.  StaU  v.  OndUr^  I  Uayn.  3.  Stoic  v.  BenUU^ 
1  Root,  249. 


384  CASES  IN  TRINITY  TERM 

ing  at  the  ease  in  another  point  of  view,  it  presents  great  donhcs  whether,  if 
the  verdict  should  stand,  it  could  not  operate  as  an  indemnity  against  any 
action  brought  against  him.  It  seems  to  be  clear  it  ought  to  go  before  anoth* 
er  jury  for  their  revision.  The  circumstances  of  the  case  are  pregnant  with 
contri^nce,  dec.  But  as  the  charge  in  this  case  is  of  extensive  conseaaence 
relating  to  the  administration  of  the  justice  of  the  country,  the  public  are 
more  interested  than  the  parties  litigating ;  and  therefore  it  is  material,  leat 
such  a  contrivance  should  prevail  in  a  court  of  justice,  that  this  matter  should 
undergo  the  fullest  consideration  that  can  be  given  to  it.  I  do  not  consider  it 
as  a  case  between  one  Heward^  who  appears  as  a  plaintiff,  and  one  SMpieff 
who  confessed  himself  guilty  of  the  oflence ;  but  as  a  case  where  neither  of 
those  two  parties,  has  an  interest  ;*  and  where  there  are  other  acton,  who  haiTe 
a  more  extensive  interest  and  concern  than  these  two  parties ;  and  it  is  neces- 
sary, therefore,  considering  the  consequences  of  this  action,  thM  this  case 
should  be  sifted  and  fully  considered. 

Rules  absdate. 


Reardon  «« Swab7(a). 

4£ait,]8&    Jone  29,1803. 

A  eogaovit  (MmtMaiag  any  matter  of  i^frteiMiil,  as  to  take  the  debt  bjr  tmftrfanwte ,  Oiwlit  to 
bavs  aa  agfeeaient  atanp :  aod  if  it  have  aotj  prooeedtoga  oay  be  wtii  aaido  for  imgobriiy. 

ON  a  motion  to  set  aside  proceedings  for  irregularity,  one  of  the  irregu- 
larities stated  was,  that  the  cognovit  on  which  judgment  had  been  signed  and 
execution  issued,  was  not  stamped :  which  was  contended  on  the  other  side 
not  to  be  an  irregularity.    But 

The  Court  thought  otherwise,  and  made  the  rule  absolute ;  it  appearing 
that  the  cognovit  contained  an  agreement  to  take  the  debt  Ity  imtahnemUt 
which  therefore  ought  to  have  been  stamped,  upon  the  authority  of  AmeM  t. 
HOl^  2  Bos.  ^  Pull.  150 :  diough  a  mere  cognovit  without  any  matter  of 
agreement  did  not  require  a  stamp. 

(a)  Ex  relatione  Mr.  (Trovat,  in  JSMter  term  last :  at  a  time  when  1  was  not  in  court. 
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Grant  v.  Fagan.  . 

4  Eut,  1^.    Not;  7,  1603. 

The  time  for  b«il  to  render  their  principal  will  not  be  enlarged  becanae  of  the  anwarrantabto 
arrest  and  detention  of  the  principal  by  a  foreign  enemy. 

JEKYLL  moved  to  enlarge  the  time  for  the  bail  to  render  their  principal, 
upon  an  affidavit  that  the  principal,  who  was  in  Fi'tmce,  and  aboat  to  return 
to  this  country,  had  been  detained  as  a  prisoner  of  war  under  the  late  edict 
of  the  French  government,  under  which,  contrary  to  the  former  usage  of  na* 
tions,  they  had  arrested  all  British  subjects  who  happened  to  be  in  Fnmee  at 
thebreakmg  out  of  hostilities  between  the  two  countries.  And  he  compared 
this  to  the  cases  where  the  bail  of  defendants,  sent  out  of  the  kingdom  under 
the  alien  act(a)i  had  been  relieved;  as  also  where  the  principals,  after  their 
arrest  and  giving  bail,  had  become  peers(^),  or  membsrs  of  the  House  of 
Commons(c) ;  in  which,  and  similar  cases,  the  bail  were  considered  to  be  un- 
der no  imputation  of  laches ;  it  becoming  out  of  their  power,  without  any 
fault  of  theirs,  to  comply  with  their  undertaking  to  render  the  principals. 

Lord  Ellbnborough,  G.  J.  In  all  those  ca^s  the  render  becomes  impossi*-. 
ble  b^  the  act  or  law  of  our  own  State,  which  excuses  the  performance  of  the 
condition  ;  but  there  is  no  ci^  wherd  this  indemnity  has  been  induced  by  the 
act  of  a  foreign  power.  And  as  to  the  incapacity  t>f  th^  bail  to  render  their 
principal,  arising  without  any  default  of  their  own,  the  same  excuse  might  as 
tmly  be  made  in  the  case  of  the  sickness  of  the  principal,  so  as  to  make  him 
incapable  of  removal  without  endangering  his  life,  where,  nevertheleto,  the 
bail  are  answerable(<f). 
'    Per  Curiam,  Rule  refused. 

(a)  33Geo.3.c.4.    Vide  .Verrtdk  t.  roucikcr,  6  Term  ]lep.50,aad  CoUa  r.  De  Hof^n^f 
ib.  52.    So  in  the  ease  of  tranaportetion  of  the  principal.    Wood  v.  MUMH^  ib.  217. 
{k)  Tniiderj.SkirU!f,Dou^,4S. 
(0  Langridge  T.  Flood,  H7%  G.  3. 1  Tidd,  152. 
(4  Wytm  V.  P€tty^  ajite,  108. 
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BuDD,  Executor  of  Bunn,  v.  Giiy. 

4  East,  190.    Not.  7,1803. 

A  oontract  entered  into  by  a  practising  attorney  to  relinqoiah  his  business  and  recommend 
his  clients  to  two  other  attornies  for  a  Taiuabfe  consideration,  and  that  he  woald  not  him- 
self nractise  in  such  business  within  certain  limits,  and  would  permit  them  to  make  me 
of  hts  name  in  their  firm  for  a  certain  time,  but  without  his  interference,  &e.  waa  hold- 
en  to  be  valid  in  law. 

UPON  a  question  arising  in  the  Court  of  Chancery,  concerning  the  mar- 
shalling of  assets,  the  following  case  was  sent  by  the  Lord  Chancellor  for 
the  opinion  of  this  Court,  as  to  the  validity  of  the  securities  after  mentioned. 

Mr.  C.  Carpenter  having,  before  the  6th  of  December  1797,  been  admitted 
and  practising  as  an  attorney  and  solicitor  of  the  courts  in  London^  agreed 
with  Mr.  J,  Bvnn  (since  deceased)  and  Mr.'  /.  Cruy,  who  had  also  been  pre- 
Yiously  admitted  and  were  then  practising  as  such  attornies  and  solicitors,  ia 
consideration  of  the  sums  of  money  and  annuity,.  &c.  after  mentioned,  to  re- 
linquish and  make  over  his  practice  and  business  to  them  upon  the  conditions 
specified  in  the.  agreement  hereinafter  set  forth.  Accordingly,  on  the  6th  of 
December  1797,  by  articles  of  agreement  duly  stamped,  sealed,  and  executed* 
by  C.  Carpenter  on  the  one  part,  and  /.  Bunn  and  •/.  Guy  of  the  other  port, 
d  Carpenter^  in  consideration  of  the  several  sums  of  money  and  annuity 
herein-after  mentioned  to.be  paid  and  secured  to  him,  agreed  that  he  would, 
on  the  25th  of  the  same  December^  relinquish  and  make  over  unto  /.  Bunn 
and  /•'  Gay  all  benefit  and  advantage  of  his  business  as  an  attorney,  solicitor, 
and  conveyancer,  so  far  as  respected  his  practice  in  the  profession  of  the  law 
.within  Limdan  and  150  mi)es  from  thence^  and  all  his  business  as  agent  for  any 
attorney,  &c.  That  he  ( Carpenter)  would  not,  after  the  said  25tb  of  December f 
practice  as  an  attorney,  solicitor,  or  conveyancer,  or.  as  agent  for  any  attorney, 
within  the  limits  aforesaid,  and  that  he  would  endeavour,  l^y  every  means  in 
his  power,  to  influence  and  induce  as  many  of  bis  clients  as  he  could  (wbosQ 
business  he  thereby  agreed  to  give  up  and  relinquish)  to  become  the  clients 
of  Bunn  and  Guy.  That  he  would,  by  personal  application,  writing  circular 
letters,  or  otherwise,  introduce  or  endeavour  ta  introduce  Bunn  and  Guy  to 
the  notice  and  favour  of  all  such  his  clients;  and  also  would  permit  them  to 
practise  as  attornies,  4u:.  under  the  stile  and  firm  of  Carpenter^  Bunn,  and 
Guiy,  for  one  year,  and  afterwards  for  one  year  more  (but  no  longer,)  if  Bunn 
and  Guy  should  so  long  require  to  U3e  his  {Carpenter^s)  name  in  such  firm: 
ihtit  he  (Carpenter)  would  not  claim  any  share  in  the  profit  to  a  arise  by 
fiuch  business,  (except  certain  business  mentioned  for  the  proprietors  oiDrury^ 
lane  theatre),  during  the  use  of  his  (Carpenter's)  name,  ne  being  indemnified 
against  all  losses  and  risks  to  arise  therefrom  :  and  that  Bunn  and  Guy 
should  carry  on  such  business  totally  independent  of  him  (Carpenter),  in  as 
full,  ample,  and  beneficiaf  anfanner  to  all  intents  and  purposes  (except  as 
aforesaid)  as  if  the  name  of  Carpenter  were  not  made  use  of  in  such  busi- 
ness. And  in  consideration  of  the  premises,  Bunn  and  Guy  jointly  and 
sieveraliy  agreed  with  Carpenter  for  the  payment  to  him,  on  the  said  l^th 
of  December,  of  1000/.,  and  for  efTectuallv  securing  to  him  the  further  sum 
of  1000^.,  on  the  24th  of  June^  1800,  with  interest,  dec.  ;  and  also  that  they 
ivould  secure  unto  Carpenter ^\i\s  executors,  &c.  an  annuity  of  QPO/.  for  seven 
years,  to  commence  from  the  said  25th  of  December  1797  ;  and  that  ,^ttn» 
and  Guy,  so  long  as  thev  should  use  Carpenter's  name  in  the  firm,  would 
indemnify  him  from  all  fosses  and  risks  that, might  be  incurred  in  the  course 
of  their  practice ;  that  they  would  not  do  any  act  whereby  Carpenter  should 
become  personalty  liable  for  such  losses  or  risks,  and  particularly  would 
not  draw,  accept,  indorse,  or  negotiate,   any  bill  or  note,  or  become  bailor 
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surely  for  any  person  ;  and  that  if,  contrary  to  such  agreement,  they  should 
become  or  undertake  to  become  bail,  the  general  partnership  property  of 
Bmnn  and  Guy  should  be  considered  as  primarily  liable  to  make  good  to  Car* 
penter  all  losses  incurred  by  reason  thereof:  and  all  the  other  property  of 
^fcnff  aud  Gtty  should  be  secondarily  liable  to  make  good  the  same.  And  it 
was  also  agreed,  that  if  Bunn  and  Guy  should  make  default  ibr  21  daya  in 
payment  of  the  said  lOOOZ.  on  the  24th  cf  June^  1800,  or  the  interest  thereof, 
or  the  said  annuity  of  600^.  on  the  days  and  in  the  manner  therein  mention- 
ed, it  should  be  lawful  for  CarpcTUer^  by  giving  one  month's  notic^e,  again  to 
resume  the  business  therein  agreed  to  be  rehnquished,  and  to  conduct  the 
same  for  his  own  benefit,  exclusive  of  ^tmit  and  Guy^  as  if  the  said  agree- 
ment had  not  been  made.  In  pursuance  of  the  said  articles  Bunn  and  Guy^ 
together  with  two  sureties,  by  bond,  dated  6th  of  December,  1797,  became 
jointly  and  severally  bound  to  Carpenter  in  the  penal  arum  of  10,40(W.  con- 
ditioned to  be  void  on  performance,  &:c.  of  the  said  articles.  And  the  same 
parties  by  another  bond,  dated  the  27th  of  December,  1797,  became  jointly 
and  severally  bound  to  Carpenter,  in  a  like  penal  sum  of  10,4002.,.  with  a 
condition  Ui  be  void  on  payment  to  Carpenter  of  1000/.  on  the  24th  of  June, 
1800,  with  interest  half  yearly  until  paid,  and  also  for  the  payment  to  Car* 
penter  of  the  further  sum  of  4,200/.,  by  half-yearly  payments  of  300/.  each* 
being  the  half-yearly  payment  of  the  said  annuity  of  600/.  in  the  articles 
mentioned.  A  large  part  of  the  said  money  stipulated  by  the  articles  and 
bends  to  be  paid  to  Carpenter  remaining  unpaid,  the  question  referred  by  the 
Lord  Chancellor  to  this  Court  was,  Whether  such  contract  or  agreement  were 
good  in  law,  so  that  C  Carpenter  could  recover  such  money  in  an  action 
against  the  said  Bunn  and  Guy  f 

This  case  was  argued  in  the  last  term,  when 

H.  Martin  for  the  plaintiff  after  stating  the  question  to  be,  Whether  this 
were  a  legal  debt  ?  [because  if  it  were,  being  among  the  specialty  debts,  it 
would  acquire  a  priority  in  the  marshalling  of  assets]  contended,  that  die 
contract  itself  was  void  for  want  of  any  or  a  legal  consideration.  Three  things 
were  to  be  performed  by  Carpenter;  1.  The  sale  and  relim^uishment  to  Bunn 
and  Gftty  df  his  business  as  an  attorney,  dsc.  2.  The  permission  to  Bunn  and 
Guy  to  use  his  name  in  their  business.  3.  The  recommendation  of  them  to 
his  clients.  But  the  contract  being  entije  in  its  nature,  if  any  of  those  stipu- 
lations be  illegal  or  void  it  avoids  the  whole.  1st,  Th6  agreement  to  assign 
a  business  of  this  nature  is  not  a  sufficient  consideration  to  raise  an  assump- 
sit in  law.  It  is  not  like  an  agreement  to  assign  the  trade  or  good-will,  as  it 
is  called,  of  a  shop;  for  that  is  an  ideal  value  annexed  to  the  place;  but  the 
good-will  of  an  attorney's  business  cannot  be  annexed  to  his  chambers,  but 
is  personal,  depending  upon  his  character  for  integrity  and  skill  in  his  profes- 
sion :  this,  in  its  nature,  is  incapable  of  being  transferred,  and  therefore  an 
agreement  to  transfer  it  for  a  valuable  consideration  is  nudum  pactum.  [Lord 
EUenborough,  C.  J.  A  consideration  of  lods  or  inconvenience  sustained  by 
one  party  at  the  request  of  another  is  as  good  a  consideration  in  law  for  a 
promise  by  such  other  as  a  consideration  of  profit  or  convenience  to  himself. 
Therefore  I  cannot  think  that  you  will  succeed  on  the  ground  that  this  is  n«- 
dum  pactum.]  Then,'  2dly,  tne  permission  by  Carpenter  to  Bunn  and  Guy 
to  use  his  name  in  their  busmess  of  attornies  and  solicitore  avoids  the  contract, 
as  contrary  to  the  principles  of  public  policy.  This  rule  has  been  long  estab- 
lished in  equity ;  and,  as  was  said  by  Ld.  C.  J;  WUmot  in  CoUins  v.  BUmtem^ 
2  Wills.  360,  a  contract  "  to  do  that  which  is  injurious  to  the  community  is 
void  by  the  common  law."  There  are  many  cases(a)  in  equity  of  marriage 
brocage  bonds,  which  were  determined  to  be  void  on  the  same  principle; ;  and 
these  are  now  holden  bad  at  law.    Those  cases  have  not  merely  turned  on  the 

(a)  Vide  15  Via,  Abr.  964,  Ae. 
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ffrottnd  that  any  real  impoeition  or  fraad  had  been  practised  o^  the  party, 
but  because  the  practice  .itself  was  injurious  to  the  public.  [Lord  £^ 
lenbarougk^  C.  J.  It  will  hardly  be  disputed  with  you  that  if  there  be 
any  thing  contrary  to  the  policy  of  the  law  in  this  contract,  it  will  avoid 
it:  but  shew  that  that  is  the  case  here.]  Great  public  inconrenienoe 
must  arise  from  such  contracts.  A  permission  to  another  to  use  an  attor* 
ney's  name  in  business  is  contrary  to  his  duty  as  an  officer  of  the  Conn. 
It  is  a  personal  trust  reposed  in  him  on  the  credit  of  his  good  character 
and  ability,  to  secure  which  many  regulations  have  been  made.  The 
rules  of  law  in  pleading,  and  the  regulations  of  practice  in  a  variety  of  in- 
stances, require  me  name  of  the  party's  attorney  to  be  set  forth  and  the  nec- 
essary control  of  the  Courts  over  their  practitioners  requires  that  it  should  be 
ao ;  but  this  contract  is  calculated  to  eyade  that  duty  and  responsiliility. 
[Loi^  EUenhorough^  C.  J.  Observe  that  this  is  only  a  permission  to  practice 
under  the  firm  of  Carpenter^  Bunn  and  Gny :  it  is  not  an  aiithority  to 
BuntiAni  Guy  to  use  Carpfinter*s  name  as  an  attorney  in  court.  A  party 
oould  not  plead  in  the  name  of  the  firm.]  3dly,  The  agreement  by  Carpenter 
to  recommend  his  clients  to  B.  and  6.  is  contrary  to  morality ;  and  theref<»e 
the  law  will  not  raise  an  assumpsit  on  such' a  consideration.  In  Morris  v. 
M*€uUoek^  Ambl.  434,  Lord  Hmley  C.  held  that  a  contract  to  give  a  premi- 
um for  a  man's  interest  to  procure  another  an  office  of  trust  or  service  under 
government  was  a  contract  of  turpitude,  and  void.  Nothing  turned  there 
upon  the  distinction  between  an  office  and  a  bare  trust*  The  same  principle 
extends  equally  to  avoid. a  pecuniary  contract  for  recommending  another  lo  a 
situation  of  trust,  especially  one  whesein  the  public  have  a  deep  concern.  It 
is  immoral  and  illegal  in  its  very  nature ;  because  it  can  only  be  performed 
by  a  fraud  upon  the  person  on  whom  such  recommendation  is  to  operate. 
The  representation  to  be  made  in  such  a  case  must  be  a  false-one :  or  at  \east 
there  is  a  temptation  to  represent  -falsely  for  the  sake  of  the  reward.  That 
principle  governed  Blackford  v.  Preston^  8  Term  Bep.  89,  where  a  sale,  by 
the  owner,  of  the  command  of  a  ship  employed  jn  the  East  India  Company's 
service  was  deemed  illegal,  and  no  foundation  for  an  action.  It  is  true,  that 
such  a  sale  was  also  in  contravention  of  the  by-laws  of  the  Company ;  but  the 
Court  decided  on  a  broader  ground,  that  no  action  could  arise  out  of  a  contract 
in  fraud  and  prejudice  of  third  persons.  [Lord  EUenborough^  C.  J.  Must  it 
not  be  understood  that  the  recommendation  was  to  be  made  upon  the  assump- 
tion that  Bunn  and  Guy  continued  worthy  of  it  f  and  if  they  had  not,  would 
it  not  have  absolved  Carpenter  from  his  undertaking  to  recommend  them  ?] 
The  stiptilation  is  positive,  without  any  such  reserve,  and  the  temptation  to 
deceive  is  nearly  as  strong. 

Marryat^  contra.  If  the  possibility  of  an  abuse  arising  out  of  a  contract 
were  sufficient  to  avoid  it  at  common  law,  it  would  not  have  been  necessary, 
as  it  was  thought  to  be,  for  the  legislature  to  interfere  by  express  prohibition 
in  several  instances :  such  as  wager  policies,  stock  bargains,  &c.  It  would 
have  been  sufficient  to  have  shewn  that  such  contracts  were  from  their  na- 
ture open  to  those  abuses  against  which  the  particular  provisions  were  level- 
led. It  is  enough  that  there  is  no  vice  or  impolicy  in  tne  particular  contract 
in  question;  no  stipulation  to  defraud  or  prejudice  any  third  perac^n;  nothing 
in  contravention  of  tfae  common  or  statute  law;  nothing  which  goes  to 
infringe  the  rules  of  Courts ;  no  assumptio  falsi  or  suppressio  veri  bargain- 
ed for.  There  is  no  ground  on  which  to  distinguish  this  from  the  common 
case  of  contracts  for  the  sale  of  the  good-will  of  a  trade,  which,  in  common 
experience,  are  enforced  by  actions  at  law  at  every  Sittings.  The  very  term 
good-wit  imports  that  the  purchaser  is  to  havosthe  recommendation  of  the 
seller  to  his  customen.  And  in  Crespigny  v.  Wittenoom^  4  Term  Rep.  790, 
a  proctor's  resigning  his  situation  and  business  in  Doctors'  Commons  in  fa- 
vour of  another  was  expressly  considered  as  a  good  consideration  for  the  grant 
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of  an  annnity.  [Lawrence^  J.  The  point  there  immediately  under  the 
consideration  of  the  Court  was,  Whether  such  a  contract  were  within 
the  annuity  act  ?  No  question  was  made,  on  the  other  ground.]  The  giv- 
ing up  of  a  man's  trade  is  recognized  as  a  legal  consideration  for  a  promise 
in  MUehdl  ▼•  BeynoUSf  1  P.  Wins.  181,  191 ;  as  a  contract  in  restraint  of 
trade  in  a  particular  placje,  or  for  a  certain  time,  has  abo  been  holden  (a) 
binding  if  upon  good  consideration.  And  though  trade  in  general  may  not 
be  so  important  a  concern  as  the  duty  of  an  attorney,  yet  the  principle  of  all 
these  cases  is  alike.  It  might  have  been  different  if  there  were  a  stipulation 
here  for  any  undue  or  fraudulent  representation  pr  practice.  But  it  does  not 
appear  that  he  was  not  to  assist  them.  In  some  instances  he  was  to  partici- 
pate in  the  profits.  [Lord  EUenhoraugh,  C.  J.  It  is  stipulated  in  general, 
that  B.  and  G.  were  to  carry  on  the  business  independent  of  CnrpenUr.] 
Upon  the  same  ground  the  continuance  of  the  name  of  Child  in  the  banking- 
house  so  tolled,  may  be  said  to^  a  fraud  upon  the  public ;  Uo  such  person 
being  in  the  firm.  While  Carpenter's  name  was  continued  in  the  firm,  and 
gave  credit  to  it,  the  law  would  attach  responsibility  on  him  with  respect  to 
third  persons  dealing  on  the  credit  of  it.  He  would  be  liable  for  palpable 
neglect  or  mismanagement  in  the  business  of.  those  whom  he  held  out  to  the 
world  fis  his  partners ;  as  in  the  case  of  traders' ;  and  therefore  the  public 
could  not  be  injured*  All  trades  and  business  require,  to  a  cerUiin  extent,  a 
peculiar  skill,  to.  which  those  who  deal  with  the  parties  look ;  and  therefore 
the  objection,  if  well  founded,  applies  in  principle  to  all  cases  of  this  sort. 
This  ia  not  a  purchase  ,of  an  office ;  for  Bunn  and  Guy  were  in  possession 
of  their  official  chaTacter  before,  and  consequently,  must  have  submitted  io 
the  ordinary  examination  of  other  attornies,  and  been  appioved  of  by  those 
appointed  to  judge  of  them,  by  st.  2  Geo.  2.  c.  23.  s.  2.  The  10th  section 
of  the  act  ^ven  enables  one  attorney  to  prosecute  any  suit  in  the  name  of 
another  with  his  consent  in  writing.  The  same  objection  may  be  extended 
to  the  case  of  partnerships  among  attornies  ;  where  it  is  not  unfrequent  to  stip- 
ulate with  each  ether  for  the  performance  of  certain  parts  of  the  business. 
The  duty  of  a  schoolmaster  is  at  least  as  much  of  a  personal  nature  as  that 
of  an  attorney ;  and  yet  an  agreement  by  one  schoolmaster  to  resign  his  situ- 
ation in  favour  of  another  was  reckoned  a  good  consideration  fbr  an  annuity, 
in  HuUon  v.  LetoiSt  6  Term  Rep.  639.  That  also  was  a  case  oipon  the  an^ 
nuity  act ;  but  if  the  consideration  were  immoral  or  illegal,  it  would  not  have 
sustained  the  grant.  If  the  possibility  of  recommending  an  unfit  person  to 
tbe  performance  of  a  duty  were  an  objection  to  a  contract  for  the  purchase  of 
such  recommendation;  it  might  be  as  well  urged  to  invalidate*  the  sale  of  an 
advowson.  The  only  cases  where  agreements  of  this  nature  have  been 
deemed  invalid  have  neen  where  they  related  to  the  appointment  o( officers; 
which  turn  on  the  stat.  5  6c  6  Ed.  6.  c.  16.  Such  as  Parsons  v.  Thompson, 
1  H.  Blac.  322,  and  Garforih  v.  Fearon^  lb.  327.  The  case  of  JJ/ocA/ord  v. 
Preston,  8  Term  Rep.  89,  was  of  the  same  sort ;  being  a  contract  for  the  sale 
of  an  appointment  under  the  East  India  Company,  which  was  ^in  the  nature 
of  an-  office ;  and  that  case  also  turned  principally  on  such  sale  being  an  in- 
fringement of  the  by-laws  of  the  Company,  which  are  authorized  hy  act  of 
parliament,  and  are  of  importance  so  great  as  to  affect  the  interest  of  the  pub- 
lic at  large.  -  He  also  referred  to  the  distinction  taken  in  Layng  v.  Payneih) 
between  covenants  or  conditions  void  by  statute,  and  at  common  law.;  in  the 
former  case,  if  one  of  such  covenants,  &c.  be  void,  the  contract  is  void  in 
ioto :  in  the  latter,  only  the  illegal  covenant 

H.  Martin  in  reply,  observed  that  the  argument  drawn  from  the  inter- 


(a)  Vide  Calmer  v.  Clarke,  7  Mod.  230,  and  Datis  ▼.  Mamm,  5  Tenn  Rep.  lia 
(h)  WiUei,  574,  and  vide  ib.  note  (b)  by  the  Editor,  and  Chesmtm  v.  RaiiUfy,  S 
1450. 


2  Ld.  Ray. 
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ference  of  the  Legislature  to  proTide  a  particular  remedy  in  [mrticular  cases 
might  equally  he  urged  to  prove  that  no  contract  against  puhlic  policy  could 
be  set  aside  at  common  la>v.  That  this  contract  was  immoral,  because 
founded  on  a  falsehood  ;  for  thereby  Carpenter  agrees  to  hold  himself  out  to 
the  world  as  a  partner  with  B.  and  G.  to  recommend  them  to  business,  while 
he  privately  stipulates  with  them  that  he  will  not  interfere  in  the  manage* 
ment  of  the  business.  But  if  the  agreement  were  to  be  considered  as  no 
more  than  a  mere  recommendation,  so  long  as  they  deserved  it ;  that  has 
never  yet  been  holden  to  be  a  sufficient  consideration  to  raise  an  assumpsit. 
[Lawrence,  J.  The  question  here  arises  upon  a  deed;  and  can  we  enter  into 
the  question  of  what  would  be  a  sufficient  consideration  to  raise  an  astumjmtj 
on  the  construction  of  a  deed  f  Le  'Blanc,  J.  A  deed  is  open  to  the  objec- 
tion of  being  founded  on  a  bad  consideration  :  but  I  doubt  whether  it  is  open 
to  the  objection  of  want  of  a  good  consideration.]  He  then  observed^  that 
the  cases  of  Parsons  v.  Thompson,  1  H.  Blac.  322,  and  Garforth  v.  Fearan^ 
lb.  327,  were  actions  of  assumpsit,  and  not  on  the  stat.  5  6c  6  Ed.  6;  and  re- 
ferred to  Haneingion  ▼.  Du  Ckatel,  1  Bro.  Ch.  Cas.  125,  where  Lord  Thur- 
low,  C.  granted  a  perpetual  injunction  against  suing  upon  a  bond  for  the 
purchase  of  an  office,  though  not  within  the  statute,  merely  on  the  ground  of 
such  a  contract  being  against  public  policy. 

The  Court  said,  they  would  consider  the  case  and  certify  their  opinion. 
And  in  this  term  the  following  certificate  was  sent  to  the  Lora  Chancellor. 

This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion  that  the  contract  or  agreement  of  the  6th  of  December 
1797,  stated  in  the  above  case,  is  good  in  law  ;  so  that  the  said  Charles  Car* 
penter  could  recover  the  money  therein  mentioned  in  an  action  against  the 
said  John  Bunn  and  VoAn  (hiy. 

Ellshbobottgh, 
7th  Notemher  1803.  N.  Gaossr 

S.  Lawbencb, 
S.  Lb  Blanc. 


Shaw  and  Another,  Assignees  of  Hill,  a  Bankrupt^  v.  Jakeman. 

4£aBt,a01.    Nov.  10, 1803, 

A  trader,  before  marriage,  ajneet  bv  parol  to  iettle  all  his  atock,  on  hie  intended  wife ; 
which  atoek,  it  appeared  afterwaroB,  amounted  then  to  4501.  3  per.oenta,  hot  in  the  mar- 
riage articlea  it  was  stated  to  be  340/.  atock ;  and  the  deed  executed  after  marriage  eettled 
the  same  sum:  tliis  mistake  (proved  and  accounted  for  bv  the  witness  who  prepared  the 
deed,  and  bj  the  bankrupt,  to  have  originated  from  the  latter  giving  the  sum  of  3I(V.  as 
the  value  of  the  stock  m  money  at  that  time,  and  the  other  setting  it  down  aa  the  amount 
of  the  Mock  itself)  was  admitted  and  agreed  b^  the  bankrupt,  after  hia  bankruiiliBj  and  ab- 
sconding, to  be  rectified  by  the  alteration  of  the  sum  as  it  stood  in  the  articles  and  the 
deed  from  340(.  stock  to  4502.  stock ;  which  was  accordinely  done,  and  the  instrument 
re-ezecuted,  with  the  consent  of  the  bankrupt  and  hia  wire,  and  the  trustees:  and  the 
whole  atock  having  been  sold  out  bv  the  bankrupt  before  his  bankruptcy,  and  the  amount 
paid  into  the  handa  of  the  trustees  before  such  alteration,  who  after  tlie  bankroptoy  por- 
cbaaed  other  atock  with  the  money ;  held  that,  however  such  an  alteration  might  avoid 
the  instruments  if  done  with  the  consent  of  the  parties  interested ;  ^et,  inasmuch  as  one  of 
the  parties,  the  feme  covert  fto  whom  no  fraud  was  imputed^,  was  mcapable,  by  such  con- 
nent,  of  exoneratinf^  the  truatees  from  the  performance  of  the  trust;  but  equity  would 
probably  set  up  agam  the  dealroyed  instruments  in  her  favour ',  the  truateea,  who  had  re- 
ceived auch  money  under  the  instruments  when  thev.  existed  in  a  valid  form,  held  the 
same  subject  to  the  purpose  of  the  trust,  and  not  for  the  benefit  of  the  bankrnpt'a  estate ; 
and  that  the  aaaigneea  could  not  recover  in  assumpsit  from  the  trustees  the  value  of  the 
atoek  originallv  included  in  the  marriage  articles  femd  deed,  but  onlv  the  surplus ;  and 
auch  surplus  tnev  were  entitled  to  recover  at  law ;  the  a^rreement  for  the  settlement  of  the 
tekole  stock  not  being  evidenced  hf  writing  btfore  marriage  within  the  statute  of  frauds  ; 
but  being  the  subject  of  equitable  jurisdiction  only,  under  the  circumstances. 

THIS  was  an  action  of  assumpsit  for  money  had  and  received  by  the  de- 
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fendant,  in  one  count,  to  the  use  of  the  bankrupt,  and  in  another,  to  the  use 
of  the  assignees.  At  the  trial  before  Lord  Elknborough,  C.  J.  at  the  sittings 
after  last  Easter  term  at  Wtstminster^  the  facts  appeared  to  be,  that  HiU^  I^- 
fore  his  bankruptcy,  being  about  to  marry  Jaketnan*s  daughter,  the  defendant 
refused  his  assent  unless  Hill  would  settle  all  his  stock  upon  her ;  and  ac- 
cordingly, by  a  written  agreement  made  on  the  3d  of  August  1802,  between 
Hill  and  Jakemanf  the  defendant,  which  recited  the  intended  marriage,  it 
was  stipulated  that  the  sum  of  340Z.  3  per  cents,  then  standing  in  HiU*s  name, 
should  be  sold  out  or  transferred  to  trustees  for  the  use  of  Sarah  Jakemanf 
(the  defendant's  daughter,)  and  the  maintenance  of  any  child  or  children  of 
the  marriage.  And  it  was  further  agreed,  that  a  regular  deed  of  trust  for 
that  purpose  should  be  prepared  and  executed,  and  that  the  defendant  and 
one  /.  F.  should  be  the  trustees.  This  was  signed  by  HiU  and  the  defend- 
ant, and  witnessed  by  two  witnesses,  one  of  whom,  Fletcher,  prepared  the  in- 
strument. The  marriage  took  place  on  the  22^  of  August  1802,  and  a  regu- 
lar deed  of  trust  was  afterwards  executed  on  the  29th  of  November  between 
the  same  parties  and  the  trustees,  in  pursuance  of  the  articles,  under  the  cir- 
cumstances after  mentioned.  Upon  the  production  of  the  articles  and  the 
deed  at  the  trial,  they  appeared  to  have  been  altered  from  the  form  in  which 
they  were  originally  drawn,  by  the  substitution  of  450Z.  3  per  cents,  as  the 
sum  settled,  instead  of  340Z.  3  per  cents ;  and  there  was  a  further  alteration 
in  the  deed  by  the  insertion  of  a  recital  of  the  articles,  which  had  been  origi- 
nally omitted  i  and  these  alterations  were  proved  to  have  been  made  about  a 
week  after  the  said  29th  of  Nooevibert  when  both  the  articles  and  the  deed 
were  re-executed  with  the  consent  of  all  the  same  parties  and  trustees,  and 
in  the  presence  of  them  and  of  the  subscribing  witnesses.  And  the  occasion 
of  this  alteration  was  stated  to  be,  that  a  mistake  had  been  made  in  the  sum 
mentioned  in  the  articles  and  in  the  deed  as  the  amount  of  the  settled  stock, 
namely,  in  stating  it  at  340^.  three  per  cents,  instead  of  4502.  three  per  cents, 
(which  was  proved  to  be  the  real  amount  of  the  stock -possessed  by  HUl  at 
the  time  before  his  marriage) ;  which  mistake  Fletcher,  the  subscribing' wit- 
ness, upon  his  examination  explained  to  have  arisen  in  consequence  of  Hill 
having,  when  the  agreement  was  preparing,  given  in  the  real  sterling  value 
of  the  stock,  which  at  that  time  was  340/.,  instead  of  the  gross  nominal  value 
of  it  as  stock,  which  was  450/.  which  340/.  so  mentioned  by  HUl  at  the  time 
was  supposed  by  the  witness  who  prepared  the  agreement  to  be  the  amount 
m  stock  and  not  in  money,  as  Hill  had  computed  it.  And  this  was  fully  ex- 
plained to  the  parties  when  the  alteration  was  made.  On  the  19th  of  JYooem- 
oer  1802,  Hill  sold  out  the  whole  stock,  and  paid  the  amount  to  the  defend- 
ant Jakeman  as  a  trustee,  who  therewith  purchased  other  stock  on  the  2d  of 
December  following.  On  the  said  29th  of  Nooemberi  the  day  on  \yhich  the 
deed  of  settlement  was  executed,  and  immediately  after  such  execution,  HiU 
committed  an  c^ct  of  bankruptcy  by  absconding.  A  verdict  was  found  for  the 
plaintiff  for  304/.  17«.,  subject  to  the  opinion  of  the  Court  on  two  objections 
taken  at  the  trial ;  1st,  that  by  the  alteration  in  the  articles  and  in  tne  deed 
they  were  rendered  void :  or  2dly,  that  if  the  parties,  circumstanced  as  they 
then  were,  were  authorized  to  make  such  alteration ;  yet  it  operated  as  a  new 
agreement,  and  therefore  the  instruments  were  not  available  in  evidence  with- 
out being  restamped.  A  rule  was  obtained  in  the  last  term,  calling  upon  thfe 
plaintiffs  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  neir 
trial  had. 

Gibbs  and  Marryat  now  shewed  cause.  1st,  The  deed  executed  by  HiU 
after  his  oiuriage  cannot  be  good  as  against  creditors(a),  unless  warranted 
by  the  articles  before  marriage.  But  the  deed  as  it  now  stands  is  different 
frotn  the  articles  in  the  form  in  which  they  existed  before  the  marriage ;  and 

(a)  Vide  1  Jic.  1,  c.  15,  a.  5,  and  Wdkar  v.  Burrows^  1  Atk.  U3. 
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by  the  alteration  which  has  been  made  in  both  the  instniments  they  ate  ab* 
soltttely  avoided,  and  not  merely  null  for  the  excess  of  the  sam  beyond  what 
was  originally  inserted  in  them;  according  to  the  doctrine  in  Master  ▼.  Mii^ 
ler,  4  Term  Kep.  320,  where  an  alteration  in  the  date  of  a  bill  of  exchange 
which  accelerated  the  day  of  payment  was  holden  to  avoid  the  instrument  tit 
toto.  For  otherwise,  as  wastheref  justly  observed  by  Lord  Kewyon^  persons 
would  take  the  chance  of  committing  a  fraud,  if  it  might  be  done  without  in- 
curring any  risk  though  detected.  If  it  be  said,  that  such  alteration  may  be 
made,  provided  all  the  parties  interested  consent ;  the  answer  is,  that  at  the 
time  when  the  alteration  was  made  the  creditors  of  the  bankrupt  were  parties 
interested,  and  they  did  not  consent.  The  alteration  was  made  by  HUl  in 
contemplation  of  the  act  of  bankruptcy  with  which  it  was  immediately  ac* 
companied^  and  his  property  at  that  time  afterwards  vested  by  relation  in  his 
assignees.  But,  2dly,  Supposing  that  these  parties  had  a  right  to  make  the 
alteration,  yet  the  effect  of  the  alteration  being  to  make  a  new  agreement, 
there  ought  to  have  been  a  new  stamp.  3dly,  At  all  events  the  plaintifis 
must  be  entitled  to  a  verdict  <for  the  difierence  between  the  3402.  stock  as 
originally  settled,  and  the  450^.  stock  settled  by  the  instruments  when  alter* 
ed ;  for  supposing  that  the  assignees  would  be  bound  in  equity  as  far  as  the 
bainkrupt  himself  was ;  yet  by  the  statute  of  frauds  (29  Gar.  2.  c.  3.  s.  4.)  **no 
action  shall  be'  brought  on  any  agreement  made  upon  consideiation  of  mar* 
riage,  unless  there  be  some  memorandum  thereof  in  vrriting,  and  signed  bv 
the  party  to  be  charged."  '  Now  here  the  bankrupt  had  only  bound  himseU 
in  writing  before  his  bankruptcy  to  the  extent  of  the  340Z.  stock:  beyond  that, 
his  obligation  was  only  by  a  parol  contract,  which  was  not  obligatory  by  the 
statate. 

Erskine  and  Garrow,  contra.  The  trustee  who  has  received  the  whole  of 
the  trust-money  stands  before  the  court,  not  as  a  plaintitT  attempting  to  re* 
cover  upon  the  strength  of  the  deed  which  must  be  taken  to  have  been  altered 
subsequent  to  the  bankruptcy,  but  as  a  defendant  in  an  equitable  action 
brought  by  the  assignees  of  the  bankrupt  who  take  his  estate  subject  to  all 
his  equities :  and  if  Hill  continuing  solvent  cobld  not  have  taken  advantage 
of  the  mistake,  and  have  Recovered  this  money  from  the  trustee  to  whom  he 
had  paic^it  over  pursuant  to  the  original  contract,  neither  can  the  assignees 
recover  it.  This  case  differs  materially  from  Master  v.  Miller,  4  Term  Rep* 
920,  where  the  alteration  of  the  date  of  the  bill  of  exchange,  which  aocele* 
rated  the  payment,  was  intended  to  operate  fraudulently ;  whereas  this  alter- 
ation was  merely  to  set  right  a  mistake,  and  to  make  the  instrument  speak 
the  truth. 

Cur,  adv.  mft* 
^    Lord  Ellenborough,  C.  J.  now  delivered  the  jud^ent  of  the  Court. 

The  question  is,  Whether  in  this  action  for  money  had  and  received,  which 
is  founded  upon  all  the  equitable  circumstances  of  the  case  between  the  par* 
ties,  the  defendant  is  bound  to  pay  over  to  the  assignees  of  Hill  money  which 
he  received  from  Hill  before  his  bankruptcy,  upbn  a  special  trust,  and  for  aa 
express  purpose,  affecting  the  right  of  a  third  person,  viz.  the  wife  of  Hittt 
and  to  wnich  the  defendant  has  according'Iy  applied  it  since  HUTs  banklropC* 
cy  ?  It  appears  by  the  evidence  of  HiU,  that  having  sold  out  the  stock,  450/., 
he  received  the  produce  and  delivered  it  to  Jakeman,  for  the  express  purpose 
of  being  invest^  on  the  trusts  of  his  marriage.  Those  trusts,  at  the  time  of 
paying  the  money  to  JakemaUt  had  an  existence,  and  were  evidenced  by  arti- 
cles in  writing,  ef .  the  3d  of  August  preceding.  No  destruction  of  that  in- 
strument, nor  any  alteration,  having  in  point  of  law  the  effect  of  such  des- 
truction, (if  it  ever  so  clearly  had  such  enect  within  the  authority  of  Master 
▼.  Miller,  4  Term  Rep.  320,  or  any  other  cases),  could  without  the  consent 
of  the  objects  of  the  trusts,  (and  HilPs  wife,  a  married  woman,  was  incapable 
of  giving  such  consent),  discharge  Jakeman  the  trustee,  and  exonerate  him 
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from  the  equitable  obligation  of  perfonning  that  trust.    The  ^destroyed  in* 
strument  might,  and  most  probably  would,  by  a  court  of  equity  be  restored 
and  set  up  again,  as  deeds*  destroyed  'byfnmd  or  accident  are  in  many  cases 
by  the  authority  of  that  Court  in  favor  of  the  proper  objects  of  the  protection 
of  the  law;  and  surely  the  wife  in  this  case  is  such  an  object;  and  unless 
We  saw  clearly  that  could  not  be  the  case,  we  should  do  wrong  in  taking  the 
fund,  in  respect  of  which  and  for  which  he  might  be  so  roade^  liaUe,  out  of 
the  hands  ot  the  trustee.    This  seetns  not  to  ^  a  case  within  the  statute  of 
frauds  ;  for  the  agreement  existed  in  a  valid  form  when  the  defendant  receiv* 
the  money ;  and  at  the  time  of  the  bankruptcy  he  had  it,  subject  to  the  trosts 
of  the  marria^  settlement,  and  not  as  thepropert^  of  JTt^^,  which  vested,  ha 
the  assi^ees  to  be  applied  to  the  payment  of  his  creditors :  their  interest 
could  only  be  what  litlVi  was ;  and  Hill  was  not  entitled  to  the  money,  but 
only  to  such  interest  as  the  marriage  settlement  gave  him  in  the  money  when 
converted  into  stock.    In  Tyrrell  v.  iTope,  2  Atk.  658,  the  Master  of  the 
Rolls,  in  a  case  where  a  man  had  previous  to  his  marrisige  agreed  that  an  es* 
tate,  to  which  his  wife  was  entitled  on  her  mother's  death,  should  be  settled 
to  her  separate  nso)  held  that  she  should  have  the  same  relief  against  her  bus* 
band*s  assignees,  as  she  would  have  been  entitled  to  a^inst  him,  and  ihsEt 
the  assignees  must  be  considered  as  trustees  for  the  wife  in  the  same  way 
the  husband  was.    Perhaps  even  a  parol  agreement,  followed  by  marriage 
and  payment  of  the  money  to  the  defendant,  the  trustee,  would  be  such  part 
execution  as  to  prevent  the  assignees  claimiog^  it,  even  if  there  had  not  been 
at  any  time  a  written  agreement;  lor  Lord  7%ifr2oisheld,  in  IhrndoMt  v. 
JhttaUf  1  Ves/  jun.  196,  that  a  setUement  of  a  wife's  property  after  maniage» 
in  pursuance  of  a  parol  agreement  was  good  against  the  husband's  creditors. 
But  it  will  be  said  that,  admitting  all  this,  still  he  should  only  be  allowed  to 
retain  the  value  of  the  3601,  8t<^  which  was  covered  by  that  agreement : 
and,  indeed,  as  there  is  no  evidence,  even  by  parol,  of  any  agreement  prior  to 
the  marriage  having  been  made  for  settling  the  whole  sum^  although  it  might 
be,  and  probably  it  was,  his  own  intention  ao  to  do,  it  would  be  too  much  to 
give  efiect  to  a  purpose  priginating  with  the  bankrupt,  and  not  communicated 
to  the  intended  wile  or  her  relations  before  the  marriage,  but,  as  £ir  as  ap* 
pears,  first  begun  to  be  carried  into  effect  on  the  eve  of  nis  bankruptcy ;  and 
not  carried  into  efiect  by  the  trustee  till  after  the  bankruptcy.    In  soch  a 
case,  if  the  defendant  have  any  claim  to  be  allowed  more  of  mone;]^  placed  in 
his  hands  than  would  satisfy  the  then  existing  obligations  and  duties  of  IKff, 
the  person  making  soch  deposit,  he  must  apply  to  a  court  of  equity  for  the 
purpose  of  giving  effect  to  such  claim  to  the  extent  of  the  trust  marked  out 
by  the  agreement  destroyed,  (if  it  were  so),  to  the  prejudice  of  a.  party  who 
could  not  consent  to  its  aestruetion,  nor /was  competent  to  waive  the  benefits 
thereby  secured  to  her.     We  think  ourselves  warranted  in  considering  the 
trust  agreement  as  available,  and  the  trustee  entitled  to  retain  in  satisfaction 
thereof;  entitled  to  retain  so  far,  but  no  further;  leaving  the  defendant,  of 
course,  to  such  ulterior  relief,  df  any,  as  he  may  obtain  elsewhere.    The  ver« 
diet  therefore  must  be  reduced  by  so  mu<5h  as  amounts  to  the  value  of  the 
purchase-money  of  350/.  stock  at  the  time  when  the  repnichase  took  place ; 
but  if  that  be  not  consented  to,  there  must  be  a  new  trial* 

Verdict  to  be  entered  for  the  Plaintifis 
for  the  Difiference. 
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The  King  i^.  Nottioghain. 

4£ait»a06.    Not.  10, 1803. 

The  ISth  feet,  of  the  itaL  38  Geo.  a  e.  GS,  firoyiduig  that  no  iMtietnent  ■hall  he  leimrfeJ 
intp  the  next  adjotnitaf  eonnty.  neepi  Ifte  p^ntm  t^jfimg/tr  nek  rtmgvfl  thell  enler  u»- 
lo  a  reoogrnnance  in  401.  for  the  extra  cofts,  &c.  aoee  not  relate  to  indictments  «■!  hjr 
B,  R,iob6  tried  in  the  next  adjoining  coanty  after  a  remoral  thither  by  certiormrL 


AN  indictment  for  a  common  assault*  found  by  a  grand  jury  of  the  coanty 
of  the  city  of  Lincoln^  after  having  been  removed  into  this  court  W  tertwroH 
at  the  instance  of  the  prosecutor,  and  not  guilty  pleaded,  was  by  a  rule  of 
court,  at  the  same  instance,  sent  down  to  be  tried  in  the  county  at  large,  the 
•  prosecutor  not  having  entered  into  a  recogniance  in  402.  pnor  to  such  le* 
moval  of  the  record  into  the  adjacent  county. 

The  Stat.  38  Geo.  3.  c.  52.  s.  1,  enacts,  that  '*  in  every  indictment  removed 
^*  into  B.  K.  \yf  certiorari^  and  in  every  information  filed  by  the  Attorney- 
'*  Greneral,  dzcw,  if  the  venue  be  laid  in  the  county  of  any  city  or  town  corpo* 
^  rate,  it  shall  and  may  be  lawful  for  the  Court  in  which  such  indictment, 
^*  &c.  shall  be  depending,  at  the  instance  of  the  prosecutor,  or  of  any  defeo- 
^  dant,  to  direct  toe  issue  joined,  &c.  to  be  tried  by  a  jury  of  the  county  next 
^  adjoining  to  the  county  of  such  city/'  dec.  Then  s.  d  enacts,  "  That  if  it 
^  shall  appear  to  any  Court  of  oyer  and  terminer  or  general  gaol  delivery  for 
V  the  county 'of  any  city  or  town  corporate,  that  any  indictment  found  by  any 
f*^  grand  jury  of  the  county  of  such  city,  dec.  is  proper  to  be  tried  by  a  jury  oif 
t*  any  next  adjoining  county,  it  shall  and  may  1^  lawful  for  the  said  Court  of 
'<  oyer  and  terminer,  dec.  at  the  pmyer  of  any  defendant,  to  order  soch  indict* 
*'  ment  and  the  several  recognizancesr  dec.  to  be  filed  with  the  proper  ofilcer, 
*'  to  be  by  him  kept  among  the  records  of  the  courts  of  over  .and  terminer* 
**  dec.  for  such  next  adjoining  county,  and  to  cause  the  defendant  in  such  in* 
**  dictment  to  be  removed  by  hahetu  eorpiu  to  the  gaol  of  such  next  adjoining 
**  county,  dec.  mnd  to  cause  the  prosecutors  and  witnesses  against  such  defen* 
^  dant  to  enter  into  recognizances  to  prosecute,  dec.  at  the  sessions  of  oyer 
^  and  terminer,  dec.  for  such  next  adjoining  county."  Then,  after  other  reg* 
ulations,.  the  12th  section  provides,  "  that  nothing  in  the  &ct  contained  sbdl 
^  extend  to  enable  any  person  to  prefer  any  bill  of  indictment  for  any  ofience 
f*  ooromitted  within  the  county  of  any  city,  dec.  to  the  jury  of  such  next  ad* 
**  joining  county  as  aforesaid,  or  to  remove  any  imdieimefUf.  4*^.  txeepi  the 
f^  perton  preferring  such  bill,  or  applying  far  wach  removal  shaU  enter  into  a 
*'  recbgmzanee  b^ott  the  Court  where  meh  bill  skall  be  preferred^  or  the 
^  Court  or  magietraie  to  whom  such  appHcation  ihdU  be  made^  in  402.,  condi« 
**  tioned  to  pay  the  extm  costs  attending  the  prosecuting  for  such  ofibnce  in 
**  such  next  adjoining  county,  provided  Uie  Court  before  whom  the  trial  is  had 
**  shall  be  of  opinion  that  he  ought  to  pay  the  same." 

After  a  verdict  of  guUty  at  the  last  assizes  for  the  county  of  Lincoln^ 

Reader  moved  to  quash  the  rule  of  Court  directing  the  removal  and  trial  of 
this  indictment  m  the  county  of  Lincoln^  suggesting  that  the  13th  section, 
which  was  conceived  in  general  terms,  was  meant  to  include  all  cases  of  re- 
moval of  an  indictment  for  trial  into  the  county  at  large  from  the  county  of 
the  city,  dec.  within  the  same ;  and  to  make  it  a  condition  precedent  for  the 
party  applying  for  such  removal,  or  preferring  the  indictment  in  the  first  in- 
stance in  such  foreign  county,  to  enter  into  a  recognizance  in  40/.  conditioned 
to  pay  the  extra  costs  of  the  trial  in  such  county  if  the  court  should  think  fit. 
The  obvious  reason  of  which  was  for  the  purpose  of  preventing  parties  from 
being  wantonly  harassed  by  the  extra  expences  of  such  removals ;  a  reason 
which  applies  as  well  to  a  trial  after  a  removal  of  a  record  by  certiorari^  as 
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in  tbe  first  instance  by  application  to  the  Court  of  oyer  and  terminer  within 
whose  jurisdiction  the  indictment  originated. 

Lawremcb,  J.  intimated  great  doubt  whether  the  12th  section  applied  to 
cases,  within  the  first  section  of  the  act,  like  the  present,  where  the  indict- 
inent  had  been  first  removed  into  this  Court  by  certiorarh  and  afterwards 
directed  by  it  to  be  tried  in  the  next  adjoining  county  to  that  in  which  the 
bill  had  been  found :  for  he  observed,  that  nothing  was  said  in  that  clause 
concerning  any  removai  of  the  indictment  into  another  county  by  a  party, 
which  was  provided  for  by  the  3d  section  enabling  the  courts  of  oyer  and 
terminer  and  gaol  delivery,  at  the  pra^^er  of  any  defendant,  to  remove  the  in- 
dictment and  trial  into  the  next  adjoining  county. 

Lord  Ellbnborough,  C.  J.  said,  that  if  the  12th  section  applied  to  the  case 
of  a  record  first  removed  into  this  Court  by  certiorari^  it  would  abridge  the' 
power  which  this  Court  had  before  the  act  of  directing  an  indjctroent  to  be 
tried  in  the  next  adjoining  county  in  cases  where  justice  required  it. 

The  Court  however  referred  to  the  statute,  and,  after  some  consideration  of 
the  several  clauses, 

Lord  ELLEMBORot76H,  Cl  J.  Said,  we  are  till  satisfied  that  the  ISth  clause, 
requiring  the  recogni2ance  of  40Z.  to  be  entered  into  upon  the  change  of 
venae,  does  not  relate  to  cases  where  the  indictment, has  been  previously  re- 
moved into  this  Court  by  certioriari^  but  that  part  of  it  which  relates  to  the 
pMrt]^  applying  for  such  removal  refers  to  removals  by  the  anthoritv  of  com- 
Boisaioners  of  oyer  and  terminer  and  gaol  delivery;  and  this  record' not  hav- 
ing been  removed  by  such  authority,  the  recognizance  was  not  necessary. 

Per  Curiam^  Role  reittsed. 


Coxe  and  Others  v.  Harden  and  Others. 

4Ka8t,911.    Nov.  11, 1803. 


The  consigoor  of  goodi  •broad,  opon  reoeipt  of  orders  from  a  oorrespondeot  here,  thips 
goods  oa  accoant  and  at  the  risk  of  the  consi^ee,  and  takes  bills  of  lading  from  the  eap- 
tain  making  the  goods  deliverable  to  the  consi^or'sown  order,  and  tiansmits  one  of  inch 
bills  ummiwmd  with  the  invoioe  to  the  consignee,  inelosed.in  a  letter  iitforming  hini,  thai 
lie  had  drawn  opon  him  for  the  amoont,  which  he  donbCed  not  would  meet  due  honor  and 
qUmc  the  account:  and  the  consiffsor,  by  way  of  precaution,  also  sent  another  biU  of  lad- 
ing indorsed  to  his  own  agent.    Held  that  upon  the  shipment  on  account  and  at  the  risk 


t^rongfolly  parted  with  by  the  captain  without  a  competent  authority  firom  the  shipper* 


•nd  liowever  answerable 'the  captain  might  be  to  the  shipper,  on  that  account.-*-^. 
Whether,  the  mere  indonement.of  a  bill  of  lading  to  an  agent  to  enable  him  to  receive 
the  goods  on  account  of  his  principal,  wihtmi  any  ecmndmUon^  will  enable  such  agent 
to  miMntain  trover  in  his  own  name  for  the  gjoods  ?    StmUi  not 

IN  trover  to  recover  the  value  of  18  mats  of  flar,  at  the  trial  hefoie  Ld* 
EUenhoraugk,  C.  J.  at  the  sittings  at  Guildhall  after  last  Ea^er  term,  a  ver* 
diet  was  found  for  the  plaintifis  for  2662.  7f.,  subject  to  the  opinion  of  the 
Court  upon  the  following  case : 

Ke  In  February  1802,  the  flax  in  question  was,  by  order  of  Oddy  and  Co.  of 
London^  pQichaaed  by  Broume  and  Co.  of  Botterdami  and  shipped  by  them 
from  thence  for  Oddy  and  Co.  on  board  the  Froto  Jamnelje,  a  general  shm, 
for  London.  On  the  12th  of  February  1802,  Browne  and  Co.  sent  the  foU 
lowing  letter  to  Oddy  and  Co.,  inclosing  an  invoice  and  a  bill  of  lading  to  the 
order  of  Browne  and  Co.  the  shippers,  but  which  was  not  indoned :  *'  Hav^ 
**  ing  none  of  your  esteemed  iavours,  we  have  the  pleasure  of  handing  yon  a 
'*  biU  of  lading  and  invoice  of  the  remainder  of  the  flax  we  pnrcbi»ed  for 
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*'  yoyat  aecoont  by  order  of  Mr.  Oddy^  conristmg  of  18  mats,  wkich  are 
"  shipped  by  the  vrow  Janneije^  Jacob  PurUvhet^  inaaler,  for  your  place  : 
^'  the  amount  being/.  3376 :  10.  at  exch«  9^.  317Z.  0«.  lOd.  We  have  this 
**  d^y  drawn  on  you  at  two  usance,  in  favour  of  S.  E,  Lnoon^  Fuher  and 
*^  Co.«  not  doubting  it  will  meet  due  honour.  We  dose  this  account  ia 
*'  course."  For  the  amount  of  the  18  mats  of  flax  Brgwne  and  Co.  drew  a 
bill  upon  Oddy  and  Co.,  which  owing  to  embarrassmettt  in  their  circum- 
stances, theydid  not  accept.  Oddy  and  Co.  became  bankrupts  on  the  23d  of 
February  1802»  and  a  few  days,  before  delivered  the  aforesaid  bill  of  lading, 
without  ind^semerUf  to  the  defendants,  on  account  of  a  debt  antecedently  due 
to  them  from  Oddy  and  Co,  The  ship  and  flax,  on  the  29th  of  February 
1802,  arrived  at  Londout  and  the  defendants  having  paid  the  freight  and  du« 
ties  obtained  possession  of  the  flax  by^  means  of  the  unindorsed  bill  o^  lading, 
entofed  it  at  toe  custom-house,  and  landed  and  housed  it  on  the  4th  of  March 
following.  The  said  flax  was,  in  A;iml  1802,  sold  by  the  brokers  of  the  de- 
fendants, and  an  account  of  sales  thereof  (dated  6th  of  April  1802)  was  ren- 
dered by  the  defendants  to  Oddy  and  Co.,  "  the  net  proceeds"  whereof 
(amounting  to  266/.  7i.)  were  stated  at  the  foot  qf  the  account  to  be  **  carried 
**for  the  prneni  to  the  credit  of  Messrs.  Oddy  and  Co.,  though  now  under 
**  litigation."  The  captain  of  th^  Vrow  Jqnnetje  signed  three  bills  of  lading 
for  die  said  flax,  all  to  the  order  of  Browne  and  Co.  the  shippers,  who  traas- 
mitted  one  of  the  bills  of  lading  to  the  plaintifls  with  an  indorsement  upon  itf 
making  the  bontents  deliverable  to  them,  for  the  jmrpoee  of  securing  the 
amount  of  their  said  bill  upon  Oddy  afid  Co.  The  plaintlflls  on  the  6th  of 
Mareh^  wjubt  the  flax  remained  in  the  warehouses  and  unsold,  and  also  be- 
fore the  commencement  of  this  action,  demanded. it  under  the  last-mentioded 
indorsed  bill  of  lading  from  the  defendants,  and  forbade  the  sale  of  it;  but 
the  defendants  refused  to  deliver,  and  afterwards  sold  it.  No  tender  of  money 
in  respect  of  the  freight  or  other  chains  naid  by.  the  defendants  was  made  to 
them.  The  quealion  for  the  opinioh'of  the  Court  was,  whether  under  the 
circumstances  above  stated  the  pbintifls  were  entitled  to  recover  or  not  ?  If 
the  Court  should  be  of  opinion  that  they  were,  the  verdict  was  to  stand ;  if 
not,  a  nonsuit  to  be  entered. 

Giles  for  the  plaintifls.  The  bill  of  lading  transmitted  by  Browne  and 
Co.  lo  Oddy  and  Co.,  directing  the  delivery  of  the  goods  to  be  made  to  the 
order  of  Browne  and  Co,,  not  having  been  indiorsed  by  them,  ^ve  no  anthor- 
ity  to  the  holder  to  demand  the  goods  of  the  captain,  and  therefore  the  de* 
mdants  obtained  possession  of  them  wrongfully  in  the  first  .instance,  and 
were  at  all  events  guilty  of  a  conversion,  by  selling  them  after  notice  that 
they  were  the  property  of  others.  The  bill  of  lading  being  in  this  form, 
the  property  in  the  goods,  which  was  originally  in  protone  and  Co.,  the 
shippers,  could  only  pass  out  of  them  by  indorsement.  Since  the  case  of 
lAekbarrow  v.  Mason,  ^  Term  Rep.  63,  and  6  vol.  367,  and  683,  a  bill  of 
lading  of  goods  at  sea  is  to  tbi|^  and  most  other  purposes  Kke  a  bill  of 
exchange.  The  captain  cannot  make  a  good  defence  to  an  action  by  the 
shippers  for  want  of  such  indorsement :  and  this  actian  is  to-  be  consid- 
ered as  brought  by  them,  under  whom  the  plaintifls  claim  by  means  of 
another  bill  i[  lading  regularly  indorsed.  Oddy  and  Co.  had  no  origi- 
nal title  to  the  goods,  because  the  transmitting  the  bill  of  Jading,  unin* 
dersed,'tOffether«whhthe  letter  inclosing  it,  shewed  that  it  was. not  the  in- 
tention of  the  shippers  to  convey  the  property  to  them,  except  conditiooaUyi 
in  case  ef. their  acceptance  of  the  bill  drawn. on  them  for  the  amount ;  which 
condition  not  havmg  been  cottaplied  with,  the  equitable  as>weli»as  legal  prop- 
erty i^malnedin  the  shippers:  and  as  Oddy  and  Go.  could  not  have  lawfully 
possessed  themselves  of  the  goods  jwithout  accepting  ibe  accompanying  bill, 
ihey  could  not  convey  any  l^e  to  the  defandanto  by  handing  over  to  them 
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an  unipdorsed  bill  of  lading,  directing  the  delivery  to  be  made  on  account 
of  the  shippers* 

JIfarriNtf,  contra.  First,  whatever  may  be  the  right  of  Brwme  find  Co. 
to  the  goods,  the  plaintifis  cannot  avail  themselves  of  it  in  this  action;  for 
tCDVer  can  only  be  maintained  by  one  who  has  a  general  or  special  pioperty, 
which  in  the  latter  case  must  have  been  accompanied  wjth  possession: 
whereas  the  plaintifis  have  neither,  but  only  a  biare  authority  to  receive,  no 
better  than  that  of  a  broker's  ^clerk  who  goes  to  demand  goods.  The  meie 
indorsement  of  the  bill  of  lading,  even  supposing  that  such  an  instrument  weie 
applicable  tp  goods  on  shore,  without  a  valuable  consideration  paid  for  them» 
conveyed  no  property  to  the  plaintifis :  at  most,  it  only  gave  them  authority  to 
^receive  the  goods  for  the  bcrnefit  of  Browne  and  €o.,  in  whondk  the  property 
remained.  The  case  of  Idckbarrow  v*  Mason  only  decided  that  such  indorse** 
ment  for  a  valuable  consideration  transferred  the  property  of  goods  at  sea,  of 
wfiich  no  other  kind  of  delivery  was  capable  of  being  made,  and  to  whkh 
alone  the  custom  of  merchants  was  deemed  to  ei^tend.  But  supposing 
Bratoneund  Co,  were  the  plaintifis  in  this  action,  they  could  not  havejrecov* 
eiedj  for  by  the  shipping  of  the  goods  by  the  order  and  at  the  risk  of  Oddy 
and  Co.  and  sending  them  the  invoice,  the.  property  vested  in  them,  without 
any  words  of  condition  annexed,  scil.  in  case  they  honoured  tb^  bill ;  but 
subject  only  to  Browne  and  Co/s  right  of  stopping  in  transitu  in  case  of  the 
insolvency  of  the  vendees,  or  their  refusal  to  honour  the  bill  drawn  upon 
them  for  the  value :  but  this  right  could  only  be  exercised  during  the  transit 
of  the  goods,  and  when  that  was  ended  by  the  arrival,  landing,  and  ware* 
housing  of  .the  goods  on  the  part  of  Oddy  and  Co^,  the  right  of  the  shippers 
ceased,  and  the  property  vested  absolutely  in  Oddy  and  Co.  or  their  assigns. 
Though  \n,Boktlinck  v»  Ingliit  3  East,  381,  it  was  cokasideredi  that  a  cUim 
by  Ihe  consignees  upon  the  captain  while  the  goods  were  in  transiiu  was 
equivalent  to  w  actual  stoppage*  of  them ;  because  the  captain  should  not  de* 
cide  the  property  by  his  own  wrongful  act  in  making  (he  delivery  to^.the  as- 
aignees  of  the  consignees  after  notice  from  the  consignors  to  withhold  the 
ffoods.  It  would  be  very  inconvenient  to  commerce  if  it  were  established 
Uiatthe  property  of  goods  8hij::f)ed  remained  in  the  shippers  till  delivery  of  a 
bill  of  lading  indorsed ;  for  bills  of  lading  are  seldom  given  in  the  coasting 
trade,  and. in  others  it  often  happens  that  they  are  sent  unindorsed  ;  and  the 
entries  at  the  custom*hoosa,  which  are  required  to  be  made  within  a  given 
time  under  penalty  of  confiscation,  must  be  made  by  persons  properly  au- 
thorized. 

Gilei  in  reply  said,  that  the  indorsement  of  the  bill  of  lading  transferred  by 
a  consequence  of  law  the  legal  property  in  the  goods  to  the  plaintifi'^,  what- 
ever might  be  the  intention  of  the  parties ;.  and  therefore  it  was  not  like  a 
power  of  attorney  which  only  enables  the  attorney  to  sue  in  the  name  of  bis 
principal :  and  the  only  efiect  of  the  want  of  a  valuable  consideration  paid  by 
the  plaintifi]^  is,  that  they  stand  in  the  same  situation  as  Oddy  and  Co.  would 
have  done ;  in  which  vi^w  of  the  case  the  time  of  making  such  indorsement 
cannot  vary  the  question  ;  though  Certainly  a  billof  lading  operates  after  the 
landing  of  the  goods.  [Le  Blanc,  J.  .  It  does  not  appear  in  the  case  when  the 
bill  of  lading  was  indorsed  to  the  p]aintifi*s ;  therefore  wq  cannot  take  notice 
of  that  SblcL]  Then  as  between  Browne  and  Co.  and  Oddy  and  Co.,  the 
property  never  passed  from  the  first  to  the  last  mentioned.  No  considoration 
was  ever  paid  by  Oddy  and  Co.,  and  the  legal  title  never  passed  from  the 
shippers  who  shipped  on  their  own  account,  as  appeara  by  the  express  words 
of  the  bill  of  lading. 

Lord  EllbnbobouOiH,  0.  J.  If  it  were  necessary  to  decide  whether  or  not 
the  plaintifis  could  maintain  this  action,  supposing  the  property  not  to  have 
passed  to  Oddy  and  Co.,  I  should  think  that  they  could  not ;  for  no  decision 
of  a  court  of  law  upon  the  subject  of  bills  of  lading  has  gone  further  than  ta 
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say,  that  the  assignment  of  a  bill  of  lading  by  the  consignees  for  a  Taloabie 
consideration,  and  without  notice  by  the  party  taking  it  of  a  better  title,  passes 
the  property  in  the  goods  thereby  consigned.  But  no  consideration  having 
been  paid  by  the  plaintiffs  in  this  case  for  such  assignment,  they  took  the  bill 
of  lading  merely  as  agents  for  Browne  and  Co.,  and  withoqt  any  propertv  in 
themselves  in  the  goc^s.  The  analogy  between  bills  of  lading  and  bOls  of 
exchange  has  been  pushed  in  the  argument  beyond  all  warrant  of  authority ; 
but  I  agree  to  the  extent  of  the  doctrine  in  the  case  of  Lkkbarrow  ▼.  Jdantm, 
chat  ao  indorsement  of  a  bill  of  hiding  for  a  valuable  consideration,  and  with- 
out notice  by  the  indorsee  of  a  better  title,  passes  the  property.  But  suppos- 
ing the  plaintiffs  to  stand  in  the  situation  of  Brownt  and  Co.,  they  would  still 
Dot  be  entitled  to  recover.  The  goods  were  originally  purchased  for  Oddy 
and  Co.,  by  their  orders,  and  shipped  for  their  use  and  at  their  risk ;  they 
were  therefore  entitled  to  the  possession  of  them  as  soon  as  they  arrived,  the 
shippers  not  having  stopped  them  in  transitu :  and  the  only  thing  which 
stood  between  Oddy  and  Uo.  and  such  possession  was  the  circumstance  of  the 
eaptahiVi  having  signed  bills  of  lading  in  such  ternis  as  did  not  entitle  them 
to  call  upon  him  for  a-  delivery  under  their  bill  of  lading.  But  that  difficulty 
has  been  removed  ;  for  the  captain  has  actually  delivered  the  goods  to  their 
assigns.  Whether  in  consequence  of  that  Broume  and  Co.  may  maintain  an 
action  against  the  captain  is  another  question :  but  it  is  enough  to  say,  that 
the  delivery  has  been  made,  that  is,  made  to  those  to  whom  and  for  whose  use 
the  goods  were  sent,  and  at  whose  risk  they  were  without  doubt  while  im 
irmuiiMt  and  in  whom  the  property  therefore  was,  subject  only  to  a  sort  of 
ju9  pntliminii,  the  right  in  the  shippers  of  stopping  them  tit  tranritu  :  but 
here  that  right  was  not  attempted  to  be  exercised  till  after  the  goods  were  ar- 
rived and  delivered  into  the  hands  of  the  persons  for  whom  they  were  des- 
tined, when  it  was  too  late.  I  observe  indeed  at  thd  foot  of  the  account  of 
sales,  that  the  net  proceeds  are  only  stated  to  be  carried  prorisiooally  to  the 
credit  of  Oddy  and  Co. ;  but  that  is  sufficiently  explained  by  what  follows, 
because  the  property  was  under  litigation.  But  that  cannot  affect  die  ques- 
tion of  light  as  between  Broume  and  Co.  and  Oddy  and  Co.,  to  which  latter 
the  possession  of  the  defendants  can  alone .  be  referred.  Then  the  goods 
which  were  shipped  by  the  orders  and  at  the  risk  of  Oddy  and  Co.  b^me 
their  property,  subject  only  to  the  shippers*  right  of  stoppage  while  m /fomtfti, 
which  right  not  having  been  exercised  during  that  period,  the  goods  on  de- 
KveiY  be^me  the  indefeasible  property  of  Oddy  and  Col  and  they  were  enti- 
titled  to  transfer  their  right  in  them  to  the  defendants. 

OitosB,  J.  As  to  the  question  touching  the  property  in  the  goods,  it  is 
cleariy  in  the  defendants.  They  were  originally  ordered  to  be  shipped  by 
Oddy  and  Co.  under  whotn  the  defendants  claim ;  they  were  accordingly 
shipped  on  account  of  Oddy  and  Co.  and  at  their  risk ;  that  vested  the  .proper- 
ty in  them  by  law,  subject  only  to  be  devested  by  th^  shippers  stopping  the 
goods  tit  tfaTiniu.  Then  has  the  property  been  so  devested  ?  We  only  find 
that  the  shippers  transmitted  a  bill  of  lading  indorsed  to  the  plaintiff^,  to  an- 
tfiorise  them  to  receive  the  goods  from  the  captain.  When  tnat  indorsement 
was  made  does  not  appear  in  the  case ;  it  might  have' been  after  the  goods 

S  to  the  hands  of  the  defendants.  At  any  rate,  it  came  too  late  after  actual 
ivery  to  the  vendees.  Besides,  to  entitle  these  plaintiflTs  to  sue,  it  should 
appear  that  the  bill  of  lading  was  indorsed  to  them  for  a  valuable  considera- 
tion. Nothing  therefore  is  shewn  to  devest  the  property,  which  originally 
vested  in  Oddy  and  Co.  upon  the  shipment  of  the  goods.  .  After  such  ship- 
ment they  might  have  insured  the  goods  as  their  property,  and  would  have 
been  entitled  to  recover  the  yijilue  if  lost.  And  without  insurance,  the  loss, 
if  iany,  in  the  course  of  the  voyage  must  have  been  home  b^  them. 

Lawrence,  J.  It^is  not  necessary  to  decide  the  first  point,  relative  to  the 
want  of  title  in  the  plaintiffi  to  maintain  trover;  but  it  seems  to  raoi  that  the 
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plaiotifi'  cotmael  has  attempted  to  carry  the  efiect  of  the  indoraement  of  a 
bill  of  lading  much  farther  than  it  has  hitherto  gone.  The  indorsement  of 
the  bill  of  lading  to  the  plaiouA  in  this  case  was  no  more  than  Browne  and 
Co.  g^JTing  an  authority  lo  the  captain  to  deliver  the  flax  to  the  person  to  whom 
such  indonement  directed  the  delivery  to  be  made.  The  object  ia  making  it 
was  only  to  enable  the  plaintiffs  to  taJce  possession  of  the  flax  on  account  of 
the  shippers,  as  a  matter  of  precaution  ia  case  of  the  insolvency  of  Oddy  and 
Co. :  the  shippers  trusting  that  the  captain  would  not  deliver  the  goods  with* 
out  a  proper  suthority.  There  wss  certainly  no  intention  on  their  part  to 
transfer  the  property  to  the  plaintiflb.  But  supposing  that  were  otherwise, 
still  the  plaintifls  would  not  be  entitled  to  recover.  Upon  the  shipment  of  the 
goods  on  account  and  At  the  risk  of  Oddy  and  Co.  the  property  became  vest« 
jed  in  them,  and  so  it  continued  from  that  time,  subject  only  to  the  consignors' 
right  of  stopping  it  tn  tramitu.  That  is  so  clear  that  no  authority  is  wanted 
to  establish  it.  Then  the  right  of  stopping  them  not  having  been  exercised 
while  the  goods  were  tit  tr^nhiu^  when  Oddy  and  Go.  got  possession  of  them 
thev  had  a  right  to  transfer  them  to  the  defendants. 

La  BiJiNc,  J.  The  only  difficulty  in  the  argument  arises  from  taking  into 
consideration  the  case  as  between  the  captain  and  the  shippers,  and  ap|dying 
it  to  the  question  between  the  latter  and  the  consignees.  -The  captain,  in- 
deed, undertook  by  the  bills  of  lading  which  he  signed  to  deliver  the  goods 
only  to  the  order  of  the  shippers,  and  he  ma^  be  liable  to  answer  to  them  for 
the  breach  of  that  contract.  But  the  question  is  different  as  between  these 
parties :  for  supposinjf  that  the  plaintiffs  got  the  legal  property  from  Broume 
and  Co.  by  the  bare  indorseroept  of  the  bill  of  Miogt  which  I  much  doubt ; 
yet  it  appears  that  the  goods  had  been  ordered  by  Oddy  and  Co.,  and  were 
shipped  on  their  account  and  at  their  risk,  by  Browne  and  Co.  Then,  upoa 
such  shipment,  without  any  bill  of  lading,  they  became  the  property  of  Oddy 
and  Co.,  subject  only  to  the  right  of  Browne  and  Co.  to  stop  them  in  tranntu. 
Then,  whether  the  plaintiffs  be  the  agents  of  Browne  and  Co.,  or  have  a  prop* 
erty  themselves  in  the  goods  transferred  to  them  by  the  shippers,  yet  as  they 
could  only  exercise  the  right  of  stoppage  while  the  goods  were  in  iransiiUf 
when  once  they  were  in  the  possession  of  Oddy  and  Co.,  or  of  those  who  had 
authority  from  them  to  receive  them,  (whether  received  rightfully  or  wrong* 
fully  from  the  captain)  the  right  of  stoppage  ceased,  and  the  property  became 
indefeasibly  .vested  in  Oddy  and  Co.,  without  any  further  control  of  the  ship- 
pers over  It.  Upon  this  ground  alone  the  defendants  are  entitled  to  retain 
the.  value  of  the  goods. 

Postea  to  the  Defendants.(l) 


Doe,  on  the  Demise  of  Nunn,  v.  Lufkin  and  Others. 

4  Eut,  S221.     Nov.  11,  1803. 

A  copyholder  demisedi  for  one  year  and  from  thence  from  year  to  yeHr  for  the  term  of  tbir^ 
ieeu  yetkf  mtm^iftJUhrd  watddUeaue^and  to  matkBtfm^tlunddnoihtliahUtofmftit' 
ure:  held  that  tlie  licence  of  the  lord.  ^c.  was  a  condition  precedent  to  the  lease  of  the 
farther  term  of  13  years ;  and  the  lord  hayine  given  notice  that  he  would  not  give  snch 
licence,  the  assignee  of  the  lessor,  to  whom  toe  premises  where  surrendered,  was  bolden 
entitled  to  recover  in  ejectment  against  the  tenant  after  six  months'  notice  to  (iiiit,sl« 
thongh  itappeared  that  such  surrenderee  was  a  trnstee  for  the  lord,  rthe  real  paroliaser,> 
who  had. notice  of  the  terms  of  the  demise  when  he  purchased,  with  an  exeefftion  in  the 
contract  of  purchase  of  ail  guhtisdng  leates  ;  and  afterwards  accepted  of  quit-rent  from 
the  tenant ;  the  consideration  of  these  latter  eircnmstances  belonging  to  a  court  of  equity. 

IN  ejectment  for  a  messuage  and  lands,  with  the  appurtenances,  in  Great 

(1)  Vide  WaOai t.  MotUgmnery,  3  East, 586.    JYeiMom  ^ d,  ▼.  ThonOon ifol.^  East,  17. 
Ctming  T.  BrMon,  9  £a8t|  606.  S.  C.  at  ff isi  Frius,  1  Campb.  104.    Fetter  V.  Lnmng^  1 
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Bfomkg  in  the  county  of  Essex,  the  demise  was  laid  on  the  Ist  of  iktkhfr 
1802 ;  and  at  the  trial,  hefore  Heath  J.,  at  the  last  spring  assizes  for  £»«;, 
«  verdict  was  found  for  the  plaintiff,  subject  td  the  opinion  of  this  Court  npon 
the  following  case. 

The  premises  in  question  are  holden  of  the  manor  of  Gre^t  BronUey  in 
£rsex,  by  copy  of  court-roll  at  the  will  of  the  lord,  According  to  the  ctistom  of 
the  said  manor,  of  which  John  Hcn99fi,  Esq.  is  lord.  On  the  28th  of  Febru^ 
cry  1796,  Elizabeth  Hatehkin,  widow,  being  then  tenant  for  life  of  the  prem- 
isesv  demised  the  same  by  indenture  to  John  Lufldn,  deceased,  to  hold 
to  him,  his  executors  and  administrators,  (rom  the  29th  of  September  17M, 
**  for  and  during  the  full  end  and  term  of  one  whole  year  from  d^nce  neict 
ensuing  and  fully  to  be  complete  and  ended,  and,  at  the  end  of  the  said 
term  of  one  year,  from  year  to  year  for  and  duting  the  term  of  thirteen  years 
more  (in  all  foiltteen  years),  if  the  lard  would  give  licence  and  eansmi,  and<9 
OS  the  tame,  or  any  part  or  pared  thereof,  should  not  become  forfeited  or  liable 
to  be  forfeited,'*  at  the  yearly  rent  of  422.,  payable  half-yearly  at  Lady-dag 
and  Michaelmas.  In  this  deed  was  contained  a  clause,  thit  in  case  Mrs. 
Hoichkini  or  the  next  reversioner,  should  at  any  time,  during' the  demise,'  be 
desirous  to  possess  all  or  any  part  of  the  premises  for  their  own  actual  occupa- 
tion, or  for  building  on,  and  should  give  Urfkin  ot  his  assigns  twelve  months* 
ptovioos  notice  in  writing  of  such  intention,  the  parts  specified  in  die  notioe, 
should  be  surrendered  and  delivered  up,  on  payment  to  Lufkin  of  such  com- 
pensation for  giving  them  up  as  two  persons,  appointed  hy  the  parties  or  their 
umpire,  should  judge  a  reasonable  satisfaction.  Mrs.  Rotehkin  furthet  cove-* 
nanted  and  agreed  with  Lufkin,  that  he,  his  eteciitors  and  administrators, 
paying  die  alrove  reserved  yearly  rent,  and  keeping  all  other  die  covenants 
and  agreements  therein  contained,  should  hold  and  enjoy  the  piemises^/Sw 
and  during  the  term  c^esaid,  without  the  disturbance  of  the  said  ElizabHh 
Hotchkin,  the  persons  to  whom  the  next  reversion  belonged,  or  tmy  other 
person,  by  her  means,  consent,  or  procurement.  By  virtue  of  this  inaenture 
Lufkin  entered  and  was  possessed  of  the  premises  till  August,  1801,  when 
he  diedi  having  made  his  will  and  appointed  the  defendants  executors,  who 
duly  proved  such  will,  and  have  since  condnued  in  possession.  Mr.  jETauois 
having,  on  the  18th  of  September,  1801,  contracted  as  well  with  Mrs.  Hoteh^ 
kin  as  with  the  reversioners  for  the  purchase  of  the  premises,  together  with 
odier  freehold  and  copyhold  lands  then  in'  the  occupation  of  one  John  Cowdl 
as  tenant  of  Mrs.  Hotchkin,  they,  by  Mr.  Hanson's  direction,  on  the  lOtfa  of 
February,  1802,  surrendered  the  premises  to  the  use  of  the  lessor  of  the 

SlaintiC  his  heirs  and  assigns ;  and  the  plaintiff's  lessor  was  on. the  same 
ay  admitted  accordingly.  The  purchase-money  for  the  premises  was  paid 
by  Mr.  Hanson,  for  whom  the  plaintiff's  lessor  is  only  a  trustee.  At  the 
time  when  Mr.  Hanson  agreed  for  the  purchase  a  imtten  contract  waa  made, 
containing  an  exception  of  all  subsisting  leases  (if  any  there  were) ;  and  the 
terms  of  the  demise  to  Lufkin  were  correctly  stated  in  the  abstract  of  the 
dtle  which  was  delivered  to  Mr.  fiis^on  before  the  surrender  of  the  premises, 
or  payment  of  the  purchase-money.  On  the  19th  of  Mar^,  1802,  Mr.  Attn- 
,  son  caused  the  following  notice  to  be  delivered  to  the  lessor  of  the  plaindff: 
*<  Sic,  I  the  undersigned  JbAn  Hanson  Esq.  lord  of  the  manor  of  Chreai  J3rom- 
ley,  la  the  county  df  Essex,  do  hereby  give  you  notice,  that  I  will  not  grant 
any  Hcence  or  consent  to  or  for  you,  or  any  other  person  or  persons,  holding 
any  lands  or  tenements  of.  or  within  my  manor  of  Great  Bromley  aforesaid 
by  copy  of  courtrroU,  to  demise  or  let  all  or  any  of  the  lands  or  tenements  so 
holden  as  aforesaid  unto  any  person  or  persons  as  under-tenant  or  under- 
tenants' thereof,  for  any  term  or  terms  of  years ;  and  that  I  will  not  give  li- 
cence or  consent  to  the  duration  or  continuation  of  any  under-tenancy  of  any 
such  lands  or  tenements  longer  than  at  will  or  from  year  to  year  only.  Giv- 
en under  my  hand  this  19di  of  March,  1802.    (Signed)  John  Hanson.'*    On 
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the  same  19ch  of  Mtarcky  1802,  the  lessor  of  the  plaintiff  siffned  a  notice  i& 
writing  to  the  defendants  to  quit  the  premises  on  the  29th  of  September  foU 
lowing,  and  such  notice  was  senred  upon  each  of  them  on  or  before  the  23d 
of  that  month.  No  formal  licence  was  ever  given  by  any  lord  or  lady  of  the 
manor  of  GretU  Brmnley,  or  applied  for,  in  respect  of  the  demise  to  latflcim 
contained  in  the  deed  of  the  l^th  of  February^  179&  The  defendants  not 
having  quitted,  the  ejectment  was  brought  in  November  last  Soon  after  Old 
Miehielmast  1802,  Mr.  Hatuon  receivdi  from  the  defendants,  and  gave  them 
a  receipt  for,  a  year's  quit-rent  then  payable  to  him  as  lord  of  the  said  manor, 
in  respect  of  the  premises,  and  which  quit*rent  had  been  regularly  paid  to 
him  from  the  year  1794  till  that  time.  Mrs:  Hotchkin  is  stiU  living.  The 
question  for  the  opinion  of  the  Court  was,  Whether  the  lessor  of  the  plaintiff 
were  entitled  to  recover  I  If  he  were,  the  verdict  to  stand ;  if  not,  a  nonsuit 
to  be  entered, 

BoMmgiree  for  the  lessor  of  the  plaintiff.  First,  as  to  what  interest  was 
conveyed  to  Lufkin  by  the  lease  granted  by  Mrs.  Hotchkm^  it  was  only  a 
demise  for  one  rear  absolutely,  with  a  further  term  of  thirteen  years,  upoa  a 
condition  precedent,  that  of  obtaiiiing  the  lord's  licence,  tons  the  same  sk/auUL 
net  becomfifarfeitedf  dec.  These  words  shew  a  clear,  intent  that  the  licence  of 
the  lord  was  a  condition  precedent  to  the  demise  of  the  further  term ;  for  if 
that  once  vested,  the  copyhold  would  be  forfeited.  What  is  a  condition  pre* 
cedent  must  be  collected  from  the  sense  and  meaning  of  the  instrument,  woA 
not  from  technical  terms,  or  the  relative  position  of  the  words;  Hothamr* 
The  Emt  India  Company,  1  Term  Rep.  645.  [Lord  EUbnborougk,  C.  J. 
To  be  sure  the  words  here,  **ifihe  lord  mil  give  lieenee^*^  and  ^so  as,*'  te. 
must  be  considered  as  making  a'  condition  nprecedent  to  the  demise  of  the  fur* 
ther  term :  otherwise  it  would  incur  a  forfeiture  contrary  to  the  expreu  stip* 
Illation  of  the  party.]  Lady  Montague's  case,  Cro.  Jac.  301,  ^  MaUheies  v. 
WhetUm,  Cro.  Car.  233,  and  W.  Jones,  249,  and  Luitrel  v.  Weston,  Cro.  Jac. 
906,  and  1  Bulstr.  215,  shew  that  unless  the  words  of  the  lease  be  restrained 
by  this  condition  precedent  they  will  work  a  forfeiture ;  but  not  if  they  are 
so  restrained,  according  4o  LentAall  v.  IhimaSf  2  Keb.  267.  Then  if  this 
were  a  lease  for  one  year  absolute,  with  a  lease  of  a  further  term  upon  a  con* 
dition  precedent,  the  larger  interest  could  not  veist  till  the  condition  was  com* 
plied  with.  Go.  Lit  216.  b.  217.  a.  ds  b.  Com.  Dig.  tit  Condition,  B.  & 
There  is  nothing  in  the  subsequent  part  of  the  deed  to  enlaige  by  implication 
the  interest  conveyed  by  the  ei^press  Words  of  demise :  for  it  cannot  oe  infer- 
red from  the  proviso  for  the  lessor's  resuming  possession,  in  case  of  an  inten- 
tion to  build  on  the  premises,  that  a  larger  interest  than  a  lease  for  a  year 
was  intended  to  be  conveyed  absolutely  ;  for  as  a  larger  interest  wias  conveyed 
conditionaUy,  it  vras  necessary  to  make  such  astipulation  in  case  of  that 
event  NeiUier  can  the  covenant  for  quietenjoyment  during  the  term  enlarge 
the  interest ;  for  if  it  operated  as  a  bar  tp  the  lessor's  demand  of  possession 
at  all  events  during  the  full  term,  it  would  be  equivalent  to  an  absolute  de- 
mise, contrary  to  the  intention  expressed  by  the  parties.  But  a  mero  cove- 
nant for  quiet  etojoyment  will  not  enlarge  the  term,  for  if  it  did,  it  would  work 
a  forfeiture,  which  is  contrary  to  Lady  Montague's  case.  And  in  Hamlen  v. 
Hamlen,  2  Mod.  79,  Yelverton,  J.  takes  the  distinction  between  a  lease  for  a 
year,  et  sic  deanno  in  annum  during  ten  years,  which  is  a  good  lease  for  ten 
years,  and  cause  of  forfeiture  if  made  by  a  i:opyholder ;  and  a  lease  of  copy- 
hold for  one  year,  "  with  a  covenant  that  after  the  end  of  thiit  year  the  tenant 
shall  have  the  same  for  another  year,  and  so  in  this  manner  de  anno  in  am* 
numforten  years;  which  is  no  such  lease  as  will  make  a  forfeiture:"  to 
which  the  Court  agreed,  r  So  in  LenthaU  v.  Thomas,  2  Keb.  267,  it  was 
holdenthat  a  covenant  in  the  case  of  a  copyhold  would  not  make  a  lease: 
and  Richards  v.  Sealey,  2  Mod.  79,  is  to  the  same  effect  Besides^  a*  cove- 
nant that  the  lessee  shall  enjoy  String  the  lerm,  can  only  mean  such  term 
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as  pfeared  by  the  deed.    At  any  ratei  such  a  covenant,  thoiigh  it  might  BVkh^ 

^st  the  party  bieaking  it  to  an  action,  cannot  effect  his  title  in  ejectment :  and 
Mrs.  ffotchkin  could  have  given  notice  to  quit,  so  may  the  lessor  of  the 
plaintiff,  her  surrenderee.  In  a  court  of  law  the  trustee  is  the  only  party* 
and  must  be  considered  as  any  other  stranger  to  the  cestui  que  trust  who  is 
the  lord  of  the  manor.  But  it  is  not  necessary  to  contend  that ;  for  if  the 
4otd  of  the  manor  himself  had  been  the  lessor  of  the  plaintiff,  be  would  have 
been  equally  entitled  with  Mrs.  Hoichkin  to  enter.  There  js  no  reason,  why 
be  may  not  take'advantage  of  his  own  refusal  to  grant  a  licence.  A  grantor 
maV  choose  to  carve  out  his  estate  upon  a  condition  precedent  to  be  perform* 
ed  by  himself;  and  if  he  do  not  perform  it  the  estate  will  not  vest.  In  some 
respects  the  lord  of  the  manor  stands  in  a  better  situation  than  Mm.  Hoick* 
kmh  supposing  she  was  barred  by  her  covenant  for  quiet  enjoymeal ;  for  as 
n^  licence  was  granted,  the  common  law  reversion,  upon  which*  alone  the 
covenant  could  attach,  did  not  pass  to  her  surrepderee.  The  whole  common 
law  estate  in  copyhold  remains  in  the  lord ;  and  if  a*  lease  be  made  without 
licence,  the  common  law  reversion  upon  such  lease  does  not  pass  by  the  sur* 
render  and  admission  ;  though,  if  a  previous  licence  had  been  obtained,  the 
admission  of  the.  surrenderee  might  have  passed  the  reversion  which  had 
been  created  by  the  licence  on  th^  rolls  of  the  manor.  Glover  v.  Cope,  1 
Salic.  185,  1  Show.  284,  3  Lev.  326,  and  4  Mod.  80,  (which  over-ruled 
Broikr  v.  Beofe,  Yelv.  232,  Cro.  Jac.  505,)  and  Cottimrs  v.  Hta^ing,  Cro. 
Eliz.  606.  622.^  It  appears,  however,  by  the  report  in  Modern  of  Glooer  r. 
Gope^  that  there  was  a  custom  to  lease  for  31  years  without  the  licence  of  the 
lord,  and  therefore  the  lease  there  was  gobd.  But  heriB  there  was  no  express 
licence,  and  the  lord  has  done  nothing,  fieom  whence  a  licence  can  be  presum* 
e^w  In  Richards  v.  Sealey^  2  Mod.  ,81,  the  court  said^  that  a  licence  could 
npt  be  supposed  in  that  case,  though  it  were  to  prevent  a  forfeiture.  LafUn 
wai  no  party  to  the  lord's  agreement  with  Mrs.  Hoickkm:  and  even  if  he 
had  been,  the  •exception  of  existing  leases  could  only  apply  to  such  as  were 
fesal,  availing  leases.  Then,  as  to  the  receipt  of  the  quit-rent  by  the  lordf 
which  is  suited  io  the  case,  as  Luffnn  was  legally  tenant  from  year  to  year, 
bis  possession  was  not  tortious  until  the  expiration  of  the  notice  to  quit,  and 
consequently  he  was  bound  to  pay  quit-rent  up  to  that  time :  the  lord's  ac- 
oifiptance  of  it,  therefore,  could  not  even  amount  to  a  waiver  of  a  forfeiture, 
much  less  to  a  licence. 

Meurryoi^  contra.  The  lessor  of  the  plaintiff  purchased  with  full  notice  of 
the  terms  of  demise  from  Mrs,  HotehJnn  to  Lufkin,  The  question  whether 
this  were  a  lease  in  prtnenti  for  14  years  or  only  in  fiUuro^  must  turn  upon 
the  apparent  intent  of  the  lessor  and'  lessee  to  be  collected  from  the  whole  of 
the  instrument ;  in  construing  which  the  Court  will,  aS  the  rule  is  hid  down 
in- 4  Bac.  Abr.  161.  K^,  rather  violate  particular  words  than  the  general  in- 
tent. Now  clearly  there  was  no  contract  for  any  future  lease  to  be  granted, 
but  the  demise  for  the  whole  period  was  to  take  effect  under  -that  deed.  The 
primary  object  then  was  to  lease  for  14  years,  and  the  next  was  to  grant  it  so 
as  not  to  create  a  forfeiture.  Now  here  the  lease  was  executed  on  the  28th 
of  Fdiruary  1795,  to  be  computed  and  ti^ke  effect  from  the  29th  of  September 
preceding;  and  it  contained  a  clause,  requiring  the  landlord  if  he  wished  to 
occupy  at  any  time  during  the  demise  to  give  the  tenant  twelve  months  previ- 
ous notice  to  quit ;  a  notice  which  could  not  expire  till  after  the  determina- 
tion of  the  first  year  from  the  date  of  the  demise,  to  which  it  is  attempted  to 
confine  the  absolute  term  demised.  ,  This  clause  evinces  that  the  intention  of 
the  parties  was  to  demise  imtaMer  ior  the  whole  period  mentioned.  This  is 
ceaiirmed  by  the  consideration  that  the  deed  contains  no  clause  making  the 
daratioa  of  the  term  eventual  upon  the  x>btaining  jDf  the  lord^s  licence.  And 
if  it  were  not  meant  to  be  for  more  than  one  year  absolute,  the  clause  respect- 
ittg  the  twelve  months^  notice  could  have  no  application.    It  was  therefore 
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the  ap]Nireiit  intention  of  the  parties  to  put  the  tenant  in  immediate  ttosses^ 
sion  under  the  lease ;  hut  to  protect  the  estate  from  forfeiture  by  a  ficeii^ 
from  the  lord  to  he  afterwards  obtained.  The  word,  **aHd  sons,  iccJ*  should 
be  riead  '*  or  so  as  the  same  should  not  become  liable  to  forfeiture :"  for  «f 
course  there  could  be  no  forfeiture  if  the  lord  gave  his  licence.  .  Then  if  the 
estate  may  now  be  holden  for  the  full  term  of  14  years  without  forfeiture,  it 
will  enure  accordingly,  without  violence  to  any  part  of  the  intention.  Now 
the  lord  by  the  receipt  of  quit-rent,  after  notice  of  the  terms  of  the  demise  to 
iMfkin^  and  of  the  consequent  forfeiture,  admitted  the  existence  of  the  c6py'> 
bold  tenancy,  and  therefore  waived  the  forfeiture.  The  lease,  therefore,  lis 
DOW  vah'd  lor  the  whole  term,  without  incurring  the  forfeiture  of  the  estate 
out  of  which  it  was  carved,  ^ord  EUenAoraugh,  C.  J;  Is  not  all  this'mait* 
ter  of  equitable  cognizance  ?  The  action  here  is  not  bri^nght  by  the  lord  for 
the  forfeiture,  which  might  raise  a  question  at  law,  but  by  the  legal  revei*^ 
sioner,  who  founds  his  claim  upon  the  imperfection  of  the  lease.]  This  Wflls 
ft  demise  for  a  year  certain,  with  a  further  conditional  demise  to  tabe  eflfect  if 
it  might  withont  forfeiture ;  aqd  the  condition  is  now  performed  Which  gives 
a  legal  title. 

Lord  Bli,bnbobou6H,  C.  J.  The  defendants  must  contend  that  the  intekH 
tioa  of  the  nartieir  was  to  grant  a  lease  contrary  to  the  custom  for  14  years 
absdute,  and  that  a  forfeiture  was  incurred  eo  tfufan/t  that  the  lease  was  gran^ 
ted,  which  is  directly  contrary  to  the  express  words  of  the  demise,  which  i^ 
for  one  year,  from  year  to  year,  for  thirteen  years  more,  t/the  lord  would 
give  licence,  ^and  lOOf  .the  same  should  not  becohie  forfeited  or  liable  td 
be  forfeited."  These  wovds  clearly  make  a  condition  precedent;  and  the 
plain  intention  of  the  parties  was  to  gram  the  utmost  term  consistent  with  the 
tenure  of  the  estate,  but -with  a  laborious  provision  made  to  preserve  it  from 
forfeiture :  and  they  therefore  stipulate  for  the  consent  of  the  lord  beyond 
that  term :  but  the  ford  having  refused  his  licence,  it  stands  then  as  a  simple 
demise  for  one  vear  certain,  and  afterwards  Lufkin  held  as  tenant  from  yeat 
to  year :  therefore,  the  original  lessor  or  hier  assignee  might  determine  the 
tenftney  by  i^iving  six  monthsx'  notice  to  ooit ;  and  such  notice  having  been 
given,  the  lessor  of  the  plaintiff,  is  entitlea  to  recover. 

Per  Curiam,  Posttfa  to  the  Lessor  of  die  Plaintiff. 


Tappenden,   Favene,  Miller,  CralJan,  and  MiUsoa,  AasigneeQ 
of  Blinkhorn  and  Musgrave,  bankruptSi  v.  Burgess;. 

4£iflt,83o.  Nov.  11, laoa,  .  ! 

A  deed^  whereby  a  bankrupt  conveys  aU  his  property  in  tmit  to  diTide  MnongiU  his  eiedi- 
Ion,  wan  act  of  bankmptcy,  though  the  crediton  with  whom  aach  deed  waa  \tk  the  firai 
inslaiioe  oonoerted,  aftenrarda^  and  when  it  waa  exeented,  ehanged  their  fkorpoae  un-i 
known  to  the  j^krnpt,  and  intended^ to  aet  it  up  aa  fui  aet  of  buikmploy;  And  audh 
deed  ia  operaliTe  though  it  eoniain  a  proviao  to  be  void  if  the  troateea  think  fit.  And^ 
commiaaion  of  bankrupt  being  after  ward*  tued  out  thereon  upon  the  petition  of  a  creditor 
who  had  not  eoneurred  in  auefa  fraudulent  deed,  and  who,  tc^ther  with  othera  who  had 
ao  ooncnrred,  waa  ehoaen  aaiignee  x  held  that  it  waa  no  objection  to  an  action  brought 
by  then  aa  aaiifneea  for  the  recovery  of  part  of  the  bankntpt'a  eatate,  that  aome  of  theni 
had  concurred  in  auch  fraudulent  died  let  up  aa  the  act  of  bankruptcy ;  for  auch  ealopi 
pel  Bppliea  not  to  aaaitfneea  who  are  mere  troateea  for  ll^  creditors  at  large,  but  only  to  a 
petitioning  creditor  who  originatea  the  commission. 

IN  assumprit  for  money  had  and  received  to  the  use  of'  the  plaintifb  aa  Bf-. 
sigoees  of  the  bankrupts,  the  only  question  turned  upon  the  validity  of  Uie 
act  of  bankruptcy,  and  the  right  of  the  plaintiffs  to  ipsist  upon  it.  As.tp 
which,  the  facts  appeared  to  be,  that  Blinkham  and  Mmgrave^  traders,  find* 
ing  themselves  in  i  failing  circumstances,  called  a  meeting  of  their  creditors 
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toffether  on  the  Ist  of  F^hruara  1802,  and  laid  liefoTe  them  the  state  et  their 
affidn.  Nothing  was  reaolved  upon  then ;  but  at  a  subsequent  meeting  on 
the  12th  of  February f  at  which  Tappenden  one  of  the  plaintiffs  was  not  prer> 
mtt  it  was  resolved  that  Blinkhom  and  Musgrave  should  make  an  assignment 
of  off  their  estate  and  effects  to  trustees  for  the  benefit  of  all  their  creditors ; 
and  Tappenden  and  the  other  plaintiffs  (all  of  whom  except  Tappenden  were 
present  and  concurring),  were  nominated  trustees.  Accordingly,  a  trust-deed 
was  prepared,  which  was  dated  and  executed  on  the  22d  of  March  hy  Biink' 
ham  and  Muggravey  and  by  all  the  creditors,  including  the  plaintifl^,  except 
Tappenden^  who  as  a  creditor  was  adverse  to  the  proposal  from  the  first,  and 
always  refused,  when  applied  to,  to  execute  the  deed.  If  appeared,  however, 
that  between  the  12th  of  Febmary^  and  the  execution  of  the  deed  on  the  22d 
of  Marchf  the  prmcipid  creditors  who  had  on  the  12th  of  Fehrftary  ^oposed 
the  execution,  of  that  deed  to  the  insolvent  traders,  and  who  then  intended 
that  it  should  have  been  executed  hy  them  as  a  valid  operative  deed  for  the 
jmrpose  of  making  an  equal  distribution  of  their  effects  amongst  all  the  cied- 
itorsi  luui  changed  their  purpose  (probably  upon  finding  that  Tappenden^  one 
of  the  principal  creditors,  would  not  come  into  the  proposal),  and  had  resolv* 
ed  to  procure  the  execution  of  the.  deed  by  the  insolvents  ibr  the  express  pur- 
pose  of  making  them  bankrupts :  in  which  purpose  all  the  present  plaintiffii 
*  and  assignees,  except  Tappenden,  concurred :  but  it  did  not  appear  thai  the 
bankrupts  themselves  when  they  executed  the  deed  on  the  22d  of  March 
were  privy  to  that  change  of  purpose.  -The  d^  which  was  also  executed 
by  iJl  the  trustee,  except  Tappoiden,  contained  a  proviso  that  it  should  be 
▼Old  if  the  trustees  should  think  fit  to  avoid  it:  (which  the  Court  in  the  course 
of  the  argument  observed  was  the  same  in  effect  with  respect  to  this  inqoirv 
as  if  there  were  no  such  proviso  in  the  deed,  as  in  the  mean  time,  and  till 
die  signification  of  such  avoidance  by  the  trustees,  it  was  an  <merative  deed 
in  the  terms  of  it ;  and  not  like  a  proviso  that  the  deed  should  be  void  if  all 
the  creditors  did  not  assent  to  it).  A  commission  of  bankrupt  was  sued  out 
en  the  25th  ot-Mareh  upon  the  petition  of  Tappenden^  founded  upon  the  act 
of  bankruptcy  by  Blinkhorn  and  Musgrate  in  executing  the  deed  of  assign- 
ment of  all  their  property ;  upon  which  they  were  declared  bankrupts,  and 
Tappenden  and  the  otlier  plaintiffs  were  chosen  assignees. 

At  the  trial  before  Lord  EUenborough^  G.  J.  at  the  last  sittings,  it  was  ob- 
iected  on  the  part  of  the  defendant,  1st,  that  the  execution  of  the  deed  of  the 
bankrupts  having  been  concerted  and  procured  by  the  creditors  for  the  ex- 
press purpose  of  making  an  act  of  bankruptcy,  and  not  intended  at  the  time 
to  be  acted  ,upoin  as  a  valid  operating  instrument  for. the  object  which  it  pur- 
ported to  secure,  was  not  an  act  of  bankruptcy,  but  altogether  fraudulent 
and  void  ab  initio.  But,  2dly,  if  it  were  otherwise  in  regard  to  creditors  or 
third  persdns  not  privy  to  the  fraud,  yet  that  four  of  the  assignees,  the  now 

f^laintifis,  having  been  actually  privy  to  it,  were  on  that  account  concluded 
rem  making  title  to  the  bankrupt's  estate  through  the  medium  of  such  fraud- 
vlent  act  of  bankruptcy  procured  by  themselves.  The  objeeticms  were  over- 
ruled, and  a  verdict  given  for  the  plaintiffs,  with  liberty  to  the  defendant  to 
move  to  set  it  aside  and  enter  a  nonsuit  if  the  Court  should  thhik  either  of 
the  objections  well  founded.     ^ 

Ertkine  and  Gumey  shewed  cause  against  the  rule.  It  was  longago  set- 
tled in  jErarmffn  V.  FuhaVy  Cowpl  123,  and  since  in  jBaw/br^  v.  Atroii,(a) 
and  Eckhardt  v.  Wilson^  8  Term  Bep.  140,. that  a  deed  of  assignment  by  a 
trader  of  all  his  effects,  though  for  the  benefit  of  his  creditors  in  general,  is 
fraudulent  and  void,  and  an  act  of  bankraptcy.  This  doctrine  is  founded 
upon  the  consideration  that  such  a  deed  exhibits  one  of  those  decisive  indica- 
tions of  insolvency,  which  shews  that  he  is  no  longer  capable  of  carrying  on 

(a)  TV.  Term  1786,  cited  in  Edwards  v.  HMrhm,  2  Term  Rep.  594. 
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his  tmde.  But  this  cast  is  endearouTed  to  be  disiingnished  from  those,  on 
the  ground,  that  howerer  the  deed  as  Originally  contemplated  by  all  parties, 
was  intended  to  operate  ^s  an  effectual  conveyance  t>f  the  property,  yet  at  the 
time  when  it  was  executed  it  was  not  intended  to  be  acted  upon,  but  was  pro- 
cared  for  the  express  purpose  of  making  the  grantors  bankrupts.  But  admit- 
ting that  those  who  were  privy  to  this  purpose  would  be  concluded  from  set* 
ting'  up  the  deed  as  an  act  of  bankruptcy,  yet  it  would  be  valid  at  least  as 
against' the  bankrupts  to  whom  <such  change  of  purpose  was  not  known,  and 
vnio  executed  the  instrument  eo  animo  to  transfer  their  property  to  the  trus- 
tees* An  act  of  bankfoptey  is  the  act  of  the  bankrupts  themselves,  and  not 
of. others ;  and  the  only  question  which  can  arise  on  this  subject  is,  whether 
thoae  creditors  acted  in  cMtrntm  with  the  bankrupts.  If  the  act  done  were 
HOC  collusive  on  the  part  of  the  bankrupts  themselves,  nothing  done  or  con* 
lemplated  by^any  of  the  creditors  could  affect  the  right  of  Tappenden  the 
petitioning  creditor,  who  was  no  party  to  the  fraud,  but  always  refused  to 
come  in  under  the  deed.  Then  it  is  ejected,  that  supposing  the  execution  of 
such  a  deed  to  be  a  complete  act  of  bankruptcy,  still  the  assignees  pf  the 
bankrupt,  some  of  whom  were  privy  to  the  transaction,  are  estopped  from 
setting  it  up  and  suing  upon  sudi  a  title.  But  the  answer  is,  that  the  assig- 
nees do  not  sue  for  tl^mselves  but  for  the  benefit  of  the  bankrupt's  estate  of 
wUch  they  have  been  chosen  trustees.  And  if  such  a)i  objection  were  al- 
lowed, it  would  tend  to  defeat  Tappa^ien  and  ochet  creditors  who  were  pot 
implicated  in  the  fraud  firom  reoovering  their  just  debts,  by  rendering  every 
sou  fruitless  which  was  brought  to  recover  any  part  of  the  bankrupt's  estate. 

GtUf  and  Wood^  in  support  of  the  rule,  ondeavouied  to  distinguish  this 
from  the  general -current  or  authorities,  upon  the  grounds  before  stated,  that 
here  the  , creditors  in  genenl  who  procured  the  deed  (including  most  of  the 
asfligneea  who  now  sue,  and  attempt  to  set  it  up  as  an  eflbctive  operative  act 
at  the  time),  had  at  the  instant  of  its  being  executed  resolved  to  mdce  it  an 
ad  of  bankruptcy.  Then  what  was  that  but  a  resolution  that  it  never  should 
tdce  effiBct,  (Mr  have  the^operatlon  which  it  purported  in  the  terms  of  it  to  have, 
and  for  which  alone  the  bankrupts  were  induced  to  execute  it.  To  make  an 
act  of  bankruptcyi  there  must  do  a  fraudulent  act  or  conveyance  vfhertby 
eniHon  may  be  defeated  or  ddayed.  To  effect  which  the  deed  must  be  d 
complete  und  perfect  grant ;  and  to  complete  a  grant  it  must  not  only  be  ex- 
ecuted, but  it  must  be  aecepUd  by  the  trustees,  otherwise  it  is  only  an  inten* 
ium  to  grant.  Now  here  it  appears  that  the  trustees  never  intenaed  to  cany 
it  into  effect,  which  is  a  virtual  rejection  of  the^trusU  [LcMrd  EUenboraugn^ 
C.  J.  The  trustees  executed  the  deed,  intending  lo  mike  it  available  «s  far 
as  they  thought  proper.]  Then,  2dly,  the  trustees  who  now  sue  in  the  char- 
acter of  assignees,  having  assented  to  the  deed,  are  by  the  authority  of  Bam* 
ford  V.  JBaron,  2  Term  Rep.  594,-  estopped,  from  setting  it  up  as  fraudulent 
and  an  act  of  bankruptcy.  And  it  is  no  answer  that /they  are  mere  trustees, 
for  they  are  the  only  parties  lo  this  suit  which  a  court  of  law  can  take  notice 
of,  aad  cannot  tnake  title  through  the  medium  of  their  own  iiaud. .  As  in 
Bmurman  v.  Badenims^  7  Term  Rep.  663,  the  declarations  and  admissions  of 
the  plaintiff  on  the  record^  who  appeared  to  be  only  a  trustee,  were  holden  to 
he  evidence  to  afiect  the  right  of  his  cestui  que  trust 

Lord  Ellbn BOROUGH,  C.  J.  If  Tappenden  had  aignfsd  the  deed  i>f  trust, 
he  could  not  as  petUianing  erediiar  have  availed  himself  of  it  to  set  it  up  as 
an  act  of  bankruptcy,  according  to  the  case  referred  to  of  Bamford  v.  Baton  .* 
but  he  never  assented  to  it,  and  therefore  stands  clear  of  all  objection  as  privy 
to  the  act.  But  it  is  urged,  that  that  objection  at  all  events  applies  to  the  other 
assignees  of  the  bankrupts'  estate  who  are  plaintifft-  on  this  record,  and  that 
they  being  parties  to  the  fraud,  shall  not,  though  only  suing  here  in  the  char- 
acter of  trustees,  be  made  use  of  as  instruments  to  carry  it  into  eflfect  There 
is,  however,  no  case  which  gods  the  length  of  saying  that  the  creditors  of  a 
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hmkrapC  shall  be  disabled  froio  suing  to  recover  liis  estate,  because  any  of 
those  who  hare  been  chosen  assignees  (who  are  not  necessarily  creditors)  have 
been  guilty  of  a  fraud  in  urging  the  bankrupt  to  the  commission  of  an  act  of 
bankruptcy  with  a  view  to  take  advantage  of  it  Then  with  respect  to  the 
bankrupts  themselves,  their  fraud,  in  a  legal  sense,  was  complete  ;  for  what* 
ever  might  have  been  the  intent  of  others,  they  purposed  to  devest  themselvea 
of  all  their  property,  and  incapacitate  themselves  from  any  longer  carrying 
on  their  trade ;  and  this  purpose  they  actually  effected.  Then  ^ey  hare 
done  every  thing  on  their  part  to  make  it  a  complete  act  of  bankruptcy. 
The  defendant'^  argument,  then,  rests  altogether  on  this  :  that  some  of  those 
who  now  sue  as  assignees  are  personally  estopped  to  insist  on  the  execution 
of  this  deed  as  an  act  of  bankruptcy,  it  having  been  procured  bv  themselves 
for  this  purpose :  but  there  is  no  case  which  decides  that  the  other  creditors 
shall  be  estopped,  because  a  person  happened  to  be  elected  an  assignee  who 
h^d  acceded  to  such  a  deed.  Such  an  estoppel  has  only  been  holden  to  ap- 
ply to  the  petitioning  creditor,  who  in  this  instance  is  free  from  any  objection ; 
and  neitfaier  reason,  justice,  nor  policy,  waniuit  us  in  carrying  the  estoppel 
further.  -  ■ 

Gbosc,  J.  Here  the  bankrupts  themselves  have  done  an  act  to  devest  them 
of  aU  their  property,  which  by  all  the  cases  is  an  act  of  bankroplcy.  The 
only  objection  then  is,  that  the  assignees  (excepting  Tappenden)  who  novr 
ane  are  estopped  from  setting  this  up  as  an  act  of  bankruptcy  which  was  done 
by  their  procurement.  But  if  they  were  holden  to  be  estopped,  it  would  de* 
prive  the  other  creditors  of  the  right  which  they  have  to  acquire  the  bankrupts* 
property  under  the  suitutes  reUtiog  to  bankrupts ;  and  nothing  has  been  shewn 
to  afl^t  them. 

Lawbkncb,  J.  The  argument  of  the  defendant  has  proceeded  upon  con- 
foundioff  the  case  of  a  petitioning  creditor  with  that  of  assignees,  and  apply^ 
ing  ip  the  latter  what  is  only  cause  of  objection  to  the  former :  for  it  is  ad- 
mittM,  that  if  other  persons  than  those  who  were  privy  to  the  fraudulent  deed 
had  been  chosen  assignees,  no  objection  woukl  have  lain  to  the  action  on  ac^ 
count  of  the  persons  suing.  Then,  as  far  as  the  bankrupts  themselves  were 
concerned,  the  execution  of  such  a  deed  was  a  clear  act  of  bankruptcy.  And 
no  objection  can  be  uiged  against  the  right  of  Tappeniem  to  be  the  petition* 
ing  creditor;  the  object  of  whose  petition  was,  that  the  bankrupts'  property 
might  be  by  the  commissioners  transferred  to  assigneev  for  the  benefit  of  the 
cr^itors.  The  goodness  of  the  commission  depends  on  the  right  of  the  cred- 
itor to  petition,  and  not  upon  who  the  assignees  may  be  Who  are  afterwards 
to  be  cho^n,  and  in  whom  the  assignment  vests  the  property  notwithstanding 
any  fraud  they  niay  have  been  guilty  of,  not  connected  with  the  assignment; 
ana  therefore  they  are  entitled  to^  recover  in  this  case. 

Lb  Blanc,  J.  It.  is  objected,  first,  that  the  act  of  bankruptcy  was  not  com- 
plete,  because,  at  the  time  of  the  execution  of  the  trust  deed  by  the  bankrupts. 
It  was  not'  intended  to  be  carried  into  execution  by  the  creditors,  but  meray 
to  be  used  for  the  purpose  of  making  them  bankrupts :  but  the  act  of  bank- 
ruptcy was  then  complete :  for  it  consists  in  the  fraud  (for  such  the  law  coo- 
siders  it)  intended  Against  the  creditors  by  the  bankrupts ;  which  fraud  was 
carried  into  execution  as  far  as  depended  upoh  them  by  the  execution  of  the 
deed.  And  though  the  creditors  ha<^  changed  their  minds  at  the  time,  and 
had  resolved  not  to  act  upon  the  deed,  yet  n  they  afterwards  changed  their 
minds  again,  the  bankrupts  could  not  have  prevented  its  being  carried  into 
execution.  And.  the  creditors,  notwithstanding  their  resolution  at  the  time 
when  the  deed  was  executed,  might  have  changed  their  minds,  and  deter^ 
mined  to  carry  it  imo  efilect,  if  the  insolvents  had  not  heen  made  bankxupts. 
Then  if  diere  were  fraud  in  the  bankrupts,  and  none  in  the  petitioning  cred- 
itor, supposing  this  objection  to  some  of  the  assignees  who  were  chosen  after^ 
wards  could  prevail  it  would  be  very  easy  for  a  banlonpt  who  could  procure 
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a  majority  io  nomber  and  value  of  his  creditoHB  to  assent  to  such  a  deed,  to 
prevent  any  etbci  from  a  commission  sued  out  against  him  by  an  adverts 
petitioning  creditor  who  had  refused  to  come  in  under  it :  .because  as  they 
would  have  to  name  the  assignees,  the  objection  might  be  urged  against  any 
proceedinff  instituted  by  them  in  execution  of  such  commission,  and  for  recov* 
ering  the  bankrupt's  estate. 

Lord  Ellshborouoh,  C.  J.  afterwards  added,  that  the  objection  was  really 
resolvable  into  this,  that  a  commission  of  bankrupt  would  be  g-ood  or  bad 
acccording'to  the  choice  of  assignees. 

Rule  disGharged.(I)  (2) 


Lord  Viscount  Nelson  v.  Tucker. 

4£wt,238.    Not.  14, 1803. 

By  the  4th  srtiele  of  the  King'f  proehuiiation  of  1797,  respecting  the  diatrtbution  of  priw, 
M  to  lUm  offioen,  it  it  directed  that  a  chief  flag  officer  returning  home  ftom  a  foreign  ala- 
tioi|  shall  ha?e  no  share  of  the  priiea  taken  by  the  ihipa  l^  behind  to  act  under  tmother 
eontmand :  this  applies  as  weU  to  another  command  dmlving  by  fenioriiy^  as  to  another 
dnrf  fag  o/ieeT  ofrpohUed  by  expreoo  eommisoion  to  euoceed  the  officer  retpming  home : 
and  wnok  reiurmng  home^  dre.  means  the  commencement  in  fact  of  a  commander  jn 
chief 'i  detMfftnre  from  the  local  sta^on  of  his  command  for  the  pnipose  of  letnniing 
home,  leaving  his  fleet  behind^  i.  e.  leading  it  for  all  effective  parpoies  under  the  control  of 
another  commander  competent,  under  the  terms  of  the  proclamation,  to  command  in  his 
■tead.  Therefore,  where  a  flag  officer,  commander  in  chief  in  the  Medkemmean^  retnlrned 
to  SugUmd  by  leave  of  the  Admiralty  for  the  reoovery  of  his  health,  leaving  the  fleet 
under  the  command  of  the  next  fla^  officer  in  seniority,  but  having,  before  his  departure, 
dispatehed  one  of  the  fleet  on  a  cruise,  who  made  captures  within  the  limiteot  thq  statitfb, 
mfter  the  departure  homewards  of  such  commander  in  chief  out  of  those  limits,  but  be- 
fbre  any  new  orden  given  by  the  next  flag  officer  on  whom  the  command  of  the  stetioa 
had  devolved ;  held  that  the  fight  to  the  l-8th,  or  commanding  flag  officer's  share  of 
prine,  belonged  to  the  present  acting  flac  officer  in  command  on  tha  stetion^  and  not  to 
the  chief  flag  officer  returning  home,  although  the  latter  still  retained  the  tiUe,  pay,  and 
tabie-fnoner,  of  commander  in  chief  after  his  return  home,  and  did  not  resign  his  commis- 
sion as  soca  till  after  the  priM  taken,  and  had  official  correspondence  with  the  Admiralty 
in  that  character  till  his  re8i||nation,^and  made  appointmento  in  the  fleet  as  such ;  the 
governing  principle  of  his  Majesty's  proclamatbn  being,  that  the  reward  of  prise  should 
be  attached  to  the  present  effective  commander  on  the  stetion,  and  not  to  the  nominal  one 
who  retmuM  home^  loamng  ships  Mind  to  au  under  another  commoMd, 

THIS  was  an  action  of  assuntptii  commenced  in  C.  B,  for  money  had  and 
received,  money  paid,  and  upon  an  account  stated*  which  was  brought  to  de*> 
termine  the  right  to  a  considerable  sura  of  prize  money  between  the  present 
plaintiff  and  Earl  Si,  Vincent^  the  former  of  whom  succeeded  the  Earl  in 
command  of  his  Majesty's  fleet  in  the  Mediterranean  in  the  course  of  the  last 
war.  At  the  trial  before  Lord  Alvanley  at  Guildhall  a  special  verdict  was 
found,  in  substapce  as  after  stated,  upon  which  the  Court  of  C.  B.  were 
equally  divided  in  opinion ;  but  at  the  prayer  of  the  plaintiff's  counsel,  one 
of  the  Judges  who  thought  with  the  piamtiff  agreeing  to  withdraw  his  opin- 
ion»  judffment  was  given  pro  forma  lor  the  defendant,  3  Bos.  and  PuD.  257, 
on  which  a  writ  of  error  was  now  brought. 

The  special  verdict  set  forth,  that. before  the  making  the  capture  next  after 
mentioned,  viz.  on  the  2d  of  Odober  1795,  the  Lords  Commissioners  of  the 
Admiralty,  by  dieir  order  in  writing,  appointed  Earl  Su  Vincent^  (then  Sir 
John  Jartis)  Kt  of  the  Bath,  Admiral  of  the  Blue,  commander  4n  chief  of  his 

(1)  Vide  Livermore  v.  Swuey,  7  Mass.  Rep.  213. 

(S2)  rUnder  the  late  Bankrupt  Law  of  the  united  States,  a  eeneral  assignment  hj  a  debtor 
of  an  nis  estate  in  trust  to  pay  all  his  creditors  without  prererenoe,  was  held,  in  Pennsyl- 
Tahla,  not  to  be  an  act  of  bankruptcy.    See  1  Fenn.  Law  J.  383. 

The  contrai]r  was  deetded  by  JTadge  ConkUngt'm  iho  liorthern  District  of  29ew  York. 
Seeib:p.209^W.] 
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Maje8ty*s  shtpa  in  the  MedUerraneant  apd  thereby  required  htm  forthwith  to 
take  upon  himself  such  command  luxordinglyt  and  charged  all  captains,  offi* 
cers,  6tc,  of  his  Majesty's  'said  ships  to  obey  him  as  their  commander  in  chief, 
and  charged  him  likemse  to  follow  such  orders  and  directions  as  he  should 
from  time  to  time  receive  from  the  Admiralty,  or  any  other  his  su^rior  offi* 
cer.  Earl  St,  Vincent  arrived  at  the  said  station,  and  took  upon  himself  the 
command,  the. limits  of  which  command  did  not  then  extend  beyond  the 
Straits  of  Gibraltar  ;  but  afterwards,  and  before  the  capture  after  mentioned, 
and  whilst  the  said  Earl  was  such  commander  in  chief,  an  order  of  the  Admi* 
ralty  of  the  7tK  of  November  1796  gave  liberty  to  the  Earl  to  extend  the 
limits  of  his  command  as  far  to  the  northward  as  Cape  Finisterre,  and  to 
take  such  a  situation  either  within  the  Mediterranean  or  on  the  coasts  of  the 
Atlantic^  as  fax  as  the  last-mentioned  Cape,  as  on  a  consideration  of  all  the 
existing  circums^tnces  might  appear  to  him  to  be  best.  In  pursuance  of 
which  the  Earl  afterwards,  and  before  the  issuing  of  the  order  after  men* 
tioned  to  Captain  Digby,  and  before  thd  making  of  the  capture  in  question, 
did  extend  the  limits  of  his  command  along  the  coast  of  Spain  and  reriugtdt 
as  far  to  the  northward  as  C/ipe  Finisterre,' ani  at  the  time  of  the  capture  in 
question  the  limits  of  the  station  remained  so  extended. .  Earl  St,  Vincent  af« 
terwards  applied  to  the  Admiralty  for  leave  to  return  to  England  for  the  re* 
establishment  of  his  health,  "and  the  Lords  Commissioners,  by  a  letter  to  him 
of  the  2d  of  November  17%,  granted  him  permission  so  to  do,  on  his  leaving 
the  command  of  the  fleet  in  the  charge  of  the  officer  next  in  seniority  to  him, 
with  suck  instructions  for.  such  officer's  guidance  es  the  Earl  judged  neces« 
sary,  if  uponthe  receipt  of  such  letter  he  should  find  that  the  state  of  his 
health  absolutely  required  it.  ''Lord  St.  Vinceritf  by  letter  of  the  38th  of  Db* 
cember  1798,  declined  availing  himself  of  that  indulgence,  unless  compelled 
by  a  return  of  his  complaint  to  relinquish  the  command ;  and  on.  the  11th  of 
march  1799,  while  he  still  continnea  in  his  command^  he  gave  a  written  or- 
der to  Captain  Digby  of  the  Alcmene,  one  of  the  King's  shipsnnder  his  Lord- 
ship's  command,  to  cruise  off  the  northrwest  coast  of  Spam  as  long  as  his 
water  and  prpvisions  would  last,  for  the  protection  of  the  trade  of  the  King's 
subjects  and  his  allies,  and  then  to  fe-victual  at  Lisbon,  and  return  to  the  sta- 
tion, there  to  act  as  before  directed  until  further  orders ;  which  station  was 
found  to  be  within  the  extended  limits  of  Lord  St,  Vincenfs  command.  On 
the  16th  of  June  1799,  Earl  St.  Vincent,  in  pursuance  of  th.e  permission 
given  to  him  by  the  Admiralty  as  aforesaid,  by  his  order  in  writing  as  com* 
mander  fn 'chief,  directed  to  Vice- Admiral  Lord  Keith,  the  officer  next  in  sent* 
ority  to  the  said  Earl,  after  reciting  such  permission  in  tenns  before  men- 
tioned, proceeded  thus :  *'  Desirous  ^as  I  am  of  giving  all  possible  eflfect  and 
**  energy  to  his  Majesty's  service,  at  a  crisis  which  admits  of  no  impediment, 
'  but,  on  the  contrary,  demands  the  fullest  exercise  of  an  efficient  and  un- 

npor- 

avail 
myseit  or  t&e  permission  tnus  provisionally  grantea,  ana  to  leave  nu  Mafes' 
ty*sfieet  servirtg  upon  this  station  under  your  command.  Yoiir  lordship  is 
*'  therefore  here^  required  and  directed  to  take  the  s^verid  flag  officers  and 
"  cefptaim  of  th^  said  fleet  urider  your  command  accordingly.'^^'  This  order 
was  delivered  to  Lord  Keith  on  the  said  16th  of  June :  notwithstanding 
which  Lord  St.  Vincent  continued  on  the  said  station  in  the  full  and  actual 
exercise  of  all  the  powers  and  authorities  of  such  commander  in  chief  until 
the  31st  of  July,  1799,  when,  in  purauance  of  the  aforesaid  permission  given 
to  him,  he  sailed  from  Gibraltar  for  England  in  his  Majesty's  ship  Argo^ 
and  on  the  16th  of  August,  before  the  capture  in  question  after  mentioned, 
arrived  at  Spithead  in  England,  and  immediately  applied  for  and  obtained 
the  penmsHion  of  the  Admiralty  to  go  to  Bath  for  his  health,  whither  he 
went,  and  continued  in  England  unUl  the  26th  of  November ^  1799,  withaui 
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Aavhig  resigned  or  being  mpenededin  or  renwtedfirom  hit  office  of  comfnemdet 
in  chief  as  aforesaid;  and  diiriog  all  that  time  he  was  continued  and  bonfe, 
«8  aucfa,  upon  the  books  of  his  Majesty's  said  ship  Argo.  On  the  29th  of 
July^  1799,  Lord  Keith,  under  orders  from  Lord  St.  Vincent,  who  still  re* 
mained  at  Gibraliar,  passed  the  straits  of  Gibraltar  togetherivith  Vice-Ad- 
mini  Parker^  the  officer  next  in  seniority  to  him,  and  a  detachment  nf  the 
Mediterranean  fleet,  in  pursuit  of  the  fleets  of  Frahce  and  Spain,  and  about 
the  10th  of  August  they  passed  Cape  Finisterre,  the  northernmost  limit  of 
the  Mediterranean  station :  and  Lonl  Keith  having  chased  the  enemVs  fleets 
into  Bresti  aAerwards,  in'  pursuance  of  orders  from  the  Admiralty,  dat^d  the 
16th  of  August,  proceeded  with  his  sauadron  to  Torbay,  and  put  himself,  on 
the  19th,  under  the  command  of  Lord  Bridport,  commander  in  chief  of  the 
channel  fleet.  Afler  Earl  St.  Vincent,  Lord  Keith,  and  Vice- Admiral  Park* 
er,  had  quitted  the  Mediterranean  station,  Lord  Neison  became  and  continued 
eU  and  until  after  the  capture  in  question  the  senior  admiral  personally  sertf* 
ing  toiihin  the  liikits  of  that  station  ;  and  before  the  capture  in  question,  the 
Admiralty  sent  orders  to  Lord  Nelson,  dated  the  20th  of  August  1799,  inform* 
ing  him,  **  that  from  the  circumstance  of  Lord  St.  Ftncenr  having  returned 
to  Englandiat  the  recovery  of  ^is  health,  and  Lord  Keith,  with  other  fla^ 
oflkers,  having  quitted  the  Mediterranean  in  ptirsuit  of  the  ^nemy,  he  (Lord 
Nelson)  seas  become  the  senior  ojfker  of  his  Majesty's  ships  in  the  Mediterra- 
nean ;  kind  that,  till  the  return  of  Lord  Keith  or  some  other  superior  officer^ 
he  (Lord  Nelson)  would  have  all  the  iinporUmt  duties  of  that  station  to  at* 
tend  to.  That  it  was  probable  Lprd  Keith  had  l^ft  for  his  (Lord  Nelson^s)  in- 
formation and  guidance  6uch  orders  and  instructions  as  he  had  received  either 
ijrom  the  Admtraitv  or  Lord  St.  Vincent ;  but,  lest  his  having  quitted  the 
station  unexpectedly  should  have  prevented  his  so  doing,  the  Admiralt]^ 
thought  fit  to  point  out  those  objects  to  which  it  would  be  necessary  that  he 
(Locd  NelmnC)  should  be  particularly  attentive."  Amongst  other  things.  Lord 
Nebon  was  thereby  directed  to  watch  the  motions  of  the  ships  remaining  in 
Cadiz,  and  to  station  a  sufllicient  force  to  blockade  that  port;  to  insure 
the  safety  of  convoys  passing  to  and  from  the  Mediterranean;  and  to 
point  his  attention  to  certain  services,  Sec,  as  far  as  the  force  undei^  his 
ordera  would  admit  Lord  Nelson,  so  being  the  senior  flag  officer  person^ 
ally  serving  on  the  Mediterranean  station,  made  and  issued  various  orders 
in  writing  to  such  officers  and  commanders  of  squadrons  and  vessels  serv- 
ing on  the  same  station  as  he  happened  to  fall  in  with,  but  did  not  give 
any  orders  or  directions  whatever  to,  or  fall  in  with,  the  captain  of  his 
Me^esty's  said  sMp  Alcmene.  On  the  15th  of  October,  1799,  the  Admi- 
falty  isstied  a  written  order  to  Lord  St.  Vincent,  directing  him  **  to  order 
the  several  captains  and  commanders  of  his  Majesty's  ships  under  his  com* 
mand  to  isubetitute  in  future"  a  certain  private  signal  to  the  Post-office 
packets  for  that  before  used.  On  the  16th  of  September,  1799,  by  his  order 
m  writing,  Lord  St.  Vincent  appointed  J.  B.  to  act  as  flag  lieutenant  on 
board  the  Argo :  in  which  order  he  stiled  himself  **  Commander  in  chief  of 
his  Majesty's  ships,  4*^.  tn^t^- Mediterranean:^'  and  having  as  he  stateo, 
**  promoted  Lieutenant  T.  L.  M.  my  flag  lieutenant  oti  board  his  Majesty's 
ship  Argo,  to  the  command  of  his  Majesty^s  sloop  Camelion."  The  special 
rerdict  then  set  forth  certain  letters  to  Earl  St,  Vihcent  from  the  Board  of 
Admiralty,  after  the  Earl's  return  to  England  for  the  benefit  of  his  health, 
and  before  he  resigned  his  said  commission  of  commander  in  chief ;  the  first 
of  these,  dated  20Ui  of  August  1799,  acknowledges  the  receipt  of  two  official 
letters  transmitted  to  the  Board  by  the  Earl  from  officers  in  the  Mediterra- 
nean fleet,  and  the  approbation  of  the  Board  at  the  Earl's  having  granted 
permission  to  Mr.  Tucker  to  come  home.  Another,  dated  the  26th  of  Sep- 
tember 1799,  acknowledging  the  receipt  of  the  Earl's  lettet  of  the  24tb,  trans- 
mitting two  letters  from  Captain  Digby  of  the  Alcmene^  containing  an  account 
Vol.  U.  62 
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9f  tfU  captures  he  had  made*  A  third,  dated  4th  of  November  1799,  ae* 
knowledging  the  receipt  of- other  ineloeures  ttanamitted  throagh  the  Earl 
from  the  fleet.  Thea  followed  yarious  orders  from  the  Admiralty  Board  to 
Lord  Nelson^  continuing  through  the  months  of  September,  October,  and  De* 
Member  1799,  and.  February  1800,  directing  him  to  furnish  the  office^  who 
should'  be  sent  Jby  him  to  take  charge  of  the  Leander  ship  of  war,  recaptoied 
by  the  Rumam  from  the  enemy,  with  a  certain  sum  to  be  distributed 
amongst  the  recaptors,  and  to  draw  bills  for  the  amount :  apprising  him  of  the 
Admiralty  having  promoted  a  certain  lieutenant  to  be  commander,  and  ap- 
pointed him  to  the  Fertetu  bomb ;  and  sending  Lord  NeUan  the  commission 
to  deliver  to  him :  apprising  him  of  a  mistake  in  the  book  -of  signals  :  di- 
recting him  to. order  the  several  captains,  &c.  under  hiscommand  to  substitute 
in, future  one  sort  of  signal  flag  for  another :  communicating  leave  to  him  to 
permit  the  Portfiguese  squadron  serving  under  ku  orders  to  return  to  Xit^oit 
for  repairs,  if  required  by  their  Court :  acknowledging  the  receipt  of  papers 
relative  to  Sir  Sidney  Smith's  conduct  at,  and  defence  of,  Acre,  and  directing 
Lord  Nelson  to  signify  to  Sir  S-  S-  the  high  sense  entertained  of  his.very 
meritorious  services  ;  and  also  confirming  some  ^promotions  made  by  Lora 
Nelson  in  the  fleet :  ordering  him  to  permit  a  certain  chaplain  to  resign  hia 
appointment  and  return  home  :  acknowledging  the  receipt  of  Lord  Nelson*s 
letter  informing  the  Board  of  his  having,  upon  a  particular  occasion,  left  the 
command  of  the  squadro^  for  a  short  time  under  the  command  of  Captain 
Trowbridge,  to  whom  he  bad.  cm  that  account  given  permission  to  wear  a 
broad  pennant,  and  communicating  the  non-disapprobation  of  the  Board,  un« 
der  the  peculiar  circumstances,  and  for  a  time  to  be  limited  by  the  occasion : 
ackno\^ledging  the  receipt  of  letters  relating  to  certain  occurrences,  and  his 
views  respecting  the  speedy  reduction  of  Malta  :  agreeing  to  allow  reasona- 
ble expences  to  a  commissary,  and  approving  Lord  iVe^nV -recommendation 
in  his  favour :  and  adopting  his  recommendation  of  certain  other  oflScers. 
The  special  verdict  then  stated.  That  on  the  17th  of  October  1799,  after 
hurd'  St,  Vincent's  return  to  England,  and  wkiht  Lord  Nelson  was  the  senior 
Admiral  personally  serving  on  the  Mediterranean  staUon,  and  before  l&rd 
St.  Vincent  actually  in  fact  resigned  or  had  Iteen  superseded  in  or  renw^ed 
from  his  saM  qfiee  of  commander  in  chief.  Captain  Dt^^,  of  the  Alcmene, 
a  ship  belonging  to  the  Mediterranean  fleet,  {not  having  received  any  order 
subsequent  Xq  that  of  the  11th  of  March  1799  from  Lord  St.  Vincent,  and 
having  been  detached  by  that  order  from  the  said  fleet,  in  company  with  other 
sliip^)  went  with  the  Alcmene  and  those  other  ships  to  Muros  Bay,  to  the 
southward  of  Cape  Finisierre,  and  within  the  limits  of  the  station  on  which 
he  was  so  dispatched  to  cruise  by  Lord  St.  Vincent,  and  there  captured  two 
Spanish  ships  of  wajr  (Spai?i  being  then  an  enemv),  which  have  been  since 
condemned  as  prize  in  the  Court  of  Admiralty.  Lprd  Nelson  was  not  actu- 
ally on  board  the  Alcmene  at  the  time  of  such  capture.  The  defendant 
Tucker  was  and  still  is  prize  agent  for  the  flag  oflicers  of  the  Mediterranean 
station,  and  as  such  has  received  the  produce  of  the  captures :  and  Lord 
Nelson's,  share,  if  he  be  entitled  to  the  commanding  flag  oflicer's  share, 
amounts  to  13,015/.  4^.,  which  remains  in  the  defendant's  hands.  The 
special  verdict  then  set  ou|  the  King's  proclamatien  of  January  1797,  as 
after-mentioned,  for  the  distribution  of  prize ;  and  then  .stated  that  on  the 
26th  of  November  1799,  Lord  St.  Vincent  resigned  his  said  commission  of 
commander  in  chief,  which  was  accepted  by  the  Lords  of  the  Admiralty :  and 
that  Lord  St.  Vincent  received  his  pay  and  table-money  as  such  commander 
\j»  chief  up  to  the  day  of  his  resignation  ;  and  after  Lord  St.  Vincent  left  the 
station,  Lord  Nelson  continued  to  receive  the  same  pay  as  before,  but  not  pay 
as  commander  in  chief.  But  from  the  12th  of  August  1799,  Lord  Nelson  re- 
ceived the  like  table-money  with  Lord  St,  Vincent. 

The  KiQg*6  proclamation  of  the  25th  oi  January  1797,  set  out  in  the  spe- 
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cial  verdict,  is  entitled  "  a  proclamation  for  gfranting  distribntion  of  prizes 
**  taken  from  the  King  of  Spain  or  bis  subjects  subsequent  (o  tbe  9th  of  TVb- 
*<  vemher  1796,  the  date  of  his  Majesty's  order  in  council  for  grafting  c^eAe- 
**  ral  reprisals  against  the  ships  and  ^oods  of  the  King  of  Spain  and  his 
**•  subjects."  By  which  his  Majesty's  wiN  and  pleasure  was  proclaimed  and 
declared,  that  the  net  produce  of  all  prizes  taken  subsequent  to  the  said  9th 
of  Nawmher^  the  right  whereof  was  inherent  in  his  Majesty  and  his  Grown, 
should  be  given  to  the  takers  in  the  proportion  and  manner  therein  set 
forth..  That  the  net  produce  of  all  prizes  taken  by  any  of  the  King's  ships, 
&c.  of  war  should  be  for  the  entire  benefit  and  encouragement  of  his  Majes- 
ty's flag  officers,  captains,  commanders^  and  other  commissioned  officers  in 
his  Majesty's  pay,  and  of  the  seaihen,  mariners,  and  soldiers  on  board  his 
Majesty's  ships,  ice.  at* the  time  of  the  captdre.  And  that  such  prizes  might 
be  lawfutly  sold  and  dispos|ed  of  by  them  and  their  agents  after  the  same 
should  have  been  finally  adjudged  lawful  prize,  and  not  otherwise.  The 
distribution  should  be  made  as  follows :  the  whole  of  the  net  produce  being 
first  di?ided  into  eight  equal  parts,  the  captain  or  captains  of  any  of  the 
King's  ships/'  itc.  who  should  be  actually  on  board  at  the  taking  of  any 
prise  should  have  3-8th  parts ;  bi|t  in  case  any  such  prize  should  be  taken  by 
any  of  tbe  King's  ships  under  the  command  of  a  fiag  or  flags,  the  flag  officer  or 
ofifcers  Mmg  actually  an  board  or  direetitig  and  assisting  in  the  capture^  should 
have  one  of  the  said  3-8th  parts,  the  said  l-8th  part  to  be  paid  to  such  flag 
or  flag  officers  in  such  proportions  and  subject  to  such  regulations  as  were 
thereinafter  mentioned,  and  the  remaining  8th  parts  in  manner  therein  set 
forth.  And  the  King  thereby  further  directed,  that  the  following  regulations 
should  be  observed  concerning  the  l-8th  thereinbefore  Mentioned  to  be  grant- 
ed to  tbe  flag  or  flag  officers  toho  should  actually  be  on  board  at  the  tMng  of 
any  prize^  or  should  he  directing  or  assisting  therein.  ^'.  1st,  That  a  flag  'offi- 
**  cer  commander  in  chief,  when  there  is  but  one  flag  officer  upon  service, 
"  shall  have  to  his  own  use  the -said  l-8th  part  of  the  priies  taken  by  ships 
**  and  vessels  under  his  command.  2dly,  That  a  flag  officer  sent  to  command 
"^  at  Jamais  or  elsewhere  shall  have  no  right  to  any  share  of  the  prizes  taken 
**  by  ships  or  vessels  employed  there  before  he  arrives  at  the  place  to  which 
**  he  is  sent,  ftnd  actually  takes  ujMn  hlhi  the  command.  3dly.  That  when  aa 
**  inferior  flag  officer  is  sent  out  to  reinforce  a  superior  flag  officer  at  Ja* 
**  mmiea  or  elsewhere,  the  superior  flag  officer  shall  have  no  right  to 
**  any  share  of  prises  taken  by  the  inferior  fla^  officer  before  the  inifWrior 
-  flag  officer  shall  arrire  within  the  limits  of  the  command  of  the  supe- 
**  rior  flag  oflker,  and  actually  receive  some  order  from  him.  4thly,  Tnat 
**  a  chief  flag  officer  reluming  home  ft6m  Jamaica  or  elsewhere  shall 'have 
**  no  share  of  the  prizes  taken  by  the  ships  or  vessels  left  behind  to  act  vn- 
**  der  another  command.  6thly,  That  if  a  flag  officer  is  sent  to  con^maod  in 
**  the  out-ports  of  this  kingdom,  he  shall  have  no  share  of  the  prizes  taken  by 
**  Mipa  or  vessels  which  have  sailed  from  that  port  by  order  from  the  Admi- 
**  ralty.  6thly,  That  when  more  flag  officers  than  one  serve  together,  the  8th 
**  part  of  the  prizes  taken  by  any  ships  or  vessels  of  the  fleet  or  squadron  shall 
^  be  divided  in  the  following  proportions,  (viz.)  if  there  be  but  two  flag  offi- 
^  cers,  the  chief  shall  have  2-3d  parts  of  said  l-8th  part,  and  the  other  shallhava 
**  riie  said  Mmaining  third  part :  but  if  the  number  of  fhig  officers  be  more 
**  than  two,  tbe  chief  shall  have  only  one  half,  and  the  other  half  shallbe  equally 
^  divided  amongst  the  other  flag  officers.  7thly,  That  commodores  with  cap 
^  tains  under  them  shall  be  esteemed  as  flag  officers  with  respect  to  the  8th 
**  part  of  prizes  taken,whether  commanding  in  chief  or  serving  under  command. 
^  8thly,  That  the  first  daptain  to  the  Admiral  or  commander  of  his  Majesty's 
**  fleets  and  also  the  first  captain  to  his  Majesty's  flag  officer  appointed,  or 


**  thereafter  to  be  appointed  to  command  a  fleet  or  squadron  of  20  snips  of  the 
"  line  of  battle,  ana  also  the  first  captain  to  his  Majesty's  flag  officer  appoint* 
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**  ed  or  thereafier  to  be  ftppotnted  to  command  a  fleet  or  squadron  of  15  ships 
'*  of  the  line  of  battle,  provided  such  last  meodooed  fleet  or  squadron  shall  be 
"  composed  of  his  Majesty's  pwn  ships,  shall  be  deemed  and  taken  to  be  a 
"  flag  officer,  and  shall  be  entitled  to  a  part  or  share  of  prizes  as  the  junior 
«*  flag  oflicers  of  sueh  fleet  or  squadron/' 

The  special  verdict  concluded  in  the  usual  form ;  and  was  argued  very 
elaborately  in  .Trinity  ierm  last,  by  Shepherd,  Serjt  for  the  plaintiff  in  error, 
and  by  Erskine  for  the  defendant.  But  the  case  was  so  fully  discussed  by 
the  learned  Judges  in  the  Court  of  Common  Pleasr  and  afterwards  by  the 
Lord  Chief  Justice  of  this  Court  in  delivering  the  opinion  of  the  whole  Bench, 
that  it  would  be  superfluous  to  repeat  the  arguments  urged  at  the  bar ;  which 
tamed  for  the  most  part  upon  the  grammatical,  reasonable,  and  relative  cod- 
atruction  of  the  King's  several  proclamations  for  the  distribution  of  prise. 
After  the  argument  the  case  was  directed  to  stand  over  to  this  term  for-judg- 
ment :  and  now 

Lord  Ellsnbobouoh,  C.  J.  delivered  the  opinion  of  the  Court.  This  is  a 
writ  of  error  brought  upon  a  judgment  of  the  Court  of  Common  Pleas  (3  Bos* 
&  Pul.  257,)  in  favour  of  the  defendant,  in  an  action  for  money  had  and  roceiv* 
ed,  and  in  which  the  defendant  pleaded  the  general  issue. .  The  question  ari* 
aes  upon  the  facts  found  upon  a  special  verdict  in  that  Court,  and  is.  Wheth- 
er the  plaintiff  be  or  be  not  entitled,  under  his  Majesty's  proclamation  of  the 
25th.ot  JoniMiry  1797,  and  the  prizQ  act  of  33  Geo.  3.  c.  66,  to  the  chief  flag 
officer's  share  in  a  prize  of  two  Spanish  ships  of  war  made  on  the  17th  of 
October  1799,  by  Cfaptain  Digby  o{  the  Alcmenet  such  ship  and  oflicer  be* 
ing  then  under  the  command  of  the  commander  in  chief  of  the  Meditet' 
TOM/ean  station  ?  The  amount  pf  that  share,  and  that  the  defendant  has 
received  the  same  in  his  character  of  prize  agent  to  the  flag,  oflicers  of  that 
station,  and  that  he  now  retains  the  same  for  the  .use  of  the  plaintiff  (if 
the  plaintiff  be  entitled  to  such  chief  flag  oflicer's  share),  is  admitted*  The 
iacta  stated  in  the  special  verdict,  aod  upon  the  result  of  which  Lord  Nelson 
claims  to  be  so  entitled,  are  In  substance  as  follows.  [His  Lordship  here 
stated  the  substance  of  the  special  verdict  as  before  set  forth.]  It  appeara  very 
dearly  from  the  correspondence  which  has  passed  between  Lord  St,  Vineeni 
and  Lord  Nelson  respectively  and  the  Admiralty  board,  and  from  the  varioos 
documents  stated  with  reference  to  each  of  these  Admirals,  and  the  relation 
in  which  from  those  documents  they  respectively  appear  to  have  stood  in 
regard  to  the  ships  and  vessels  on  the  Mediterranem^  statioi^,  that  Lord  Si* 
Vimcent  was  considered  by  the  Admiralty  Board  as^  commander  in  chief  of 
that  fleet  from  the  2d  of  October  179^  the  date  of  hi?  original  appoimmeoti 
and  that  he  had  all  along  the  pay  and  table-money  as  suoh,'and  also  acted  as 
auch  for  certain  purposes  down  to  the  26th  of  Nooembfr  1799,  when  he  for- 
mally resigned  tne  commission  bv  which  he  had  been  appointed  lo  that  com- 
mand. It  also  appears  that  Lord  Ndson  was,  during  a  part  of  the  same  pe- 
riod«  comprehending  the  time  when  the  capture  in  (|aestioa  was  made,  con- 
sidered bv  the  Admiralty  Board  as  the  ueiing  commander  in  chief  on  that 
station,  although  he  received  no  increase  of  pay  qn  that  account,  nor  indeed 
the  table-money  of  a  commander  in  chief  prior  to  the  12th  of  ilai^iif^  1799« 
But  the  question  for  our  consideration  is  not,  which,  if  either,  of  these  noble 
Admirals  may,  in  consequence  of  being  so  treated  and  considered  by  the  Ad- 
miralty  Board,  be  properly  entitled,  according  to  the  courtesy  er  usages  of 
Uie  navy,  to  the  appellation  and  station  of  commander  in  chief  for  the  purpose 
nf  honorary  distinction,  or  even  for  other  purposes  in  some  degree  effective 
and  substantial ;  but  which,  if  either,  of  them,  at  the  period  of  the  capture  in 
question,  was  in  respect  of  his  actual  situation,  yntk  reference  Ao  the  terms  of 
the  proclamation,  the  person  intended  thereby  to  receive  the  advantage  of  the 
chief  flag  offieer's  l-8th  share  in  captures  n>ade  by  the  ships  on  that  station^ 
If  the  proclamation  shall  be  found. to  be  distinctly  and  unambiguously  exprea* 
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•ive  of  hit  Majesty's  intention  on  the  soljeet,  that  intentioHt  capable  of  beings 
ao  collected,  must  prevail,  and  be  judicially  carried  into  e&ct  by  us,  without 
regard  to  its  agreeDnent  or  disagreement  with  any  supposed  course  and  prac- 
tice of  the  service,  or  its  conformity  to  the  opinion  which  the  Admiralty  Board 
may  be  supposed  to  have  entertained  or  intimated  on  the  subject.  It  is  only 
upon  a  supposition  that  some  amUguity  exists  in  the  terms  of  the  proclama- 
tion itself,  that  the  course  of  the  service,  or  any  other  like  collateral  aids  can 
be  resorted  to,  for  the  purpose  of  explanation:  it  being  always  to  be. remem- 
bered, that  the  proclamation  which  was  issued  in  1741,  (altered  as  it  was  in 
the  particulars  hereafter  mentioned  in  the  year  1756,)  was  made  for  the  im- 
meaiate  purpose  of  introducing  a  new  and  specific  regulation  on  the  subject, 
to  prevent,,  as  it  professes,  disputes  arising  among  flag  officers,  and  to  explain 
ana  settle  the  right  of  flag  officers  and  comnuinders  in  future ;  and  of  course, 
nust,  where  it  varies  from  them,  be  allowed  to  govern  and  control  the  ante- 
cedent practice  and  course  of  service  in  that  respect,  and  not  to  be  controlled 
and  governed  by  them.  To  ad(^  any  other  principle  of  construction  would 
be  in  all  cases  to  cut  down  and  curtail  every  new  rule,  so  as  to  leave  the  prac« 
tice  meant  to  be  abolished  as  little  altered  as  possible ;  in  other  words,  would 
be  te  construe  the  terms. of  a  new  rule  most  favourably  to  the  continuance  of 
the  old  abuse,  instead  of  most  eflfectually  for  its  suppression.  Although  the 
last  procfaunation,  i.  e.  that  of  1797,  is  the  only  one  stated  upon  the  (ace  of 
the  special  verdict,  yet  as  all  the  other  antecedent  proclamations  on  the  same 
aubject  have  been  referred  to  by  the  counsel  as.  an  agreed  basis  of  argument 
oo  this  occasion,  as  well  as  referred  to  in  the  judgments  given  in  another 
place,  and  as  they  throw  some  additional  light  upon  the  proclamation  now 
immediately  under  consideration,  it  may  be  material  to  advert  to  them,  and 
to  the  several  alterations  which  have  successively  taken  place  in  them,  in  re* 
apect  to  the  flag  ofiicers'  l-8th ;  from  which  it  will  appear  that  the  Grown  has 
proceeded  progressively  and  constantly  upon  the  principle  of  appropriating 
that  share  of  reward,  which  at  first  was  annexed  to  the  mere  station  of  com- 
mander in  chief,  still  more  and  more  to  the  imnudiatey  actual^  and  pretent 
ejsercffs  of  the  efficient  functions  of  principal  commander;  narrowing 'from 
time  to  time  such  successive  alterations  die  advantages  before  allowed  to  the 
nam  reaident  commander  in  chief,  if  I  may  so  call  him,  and  conferring  them, 
where  it  should  seem  that  public  pcrficy  and  the  interest  of  the  serviee  requir- 
ed that  they  should  be  conferred,  namely,  on  the  principal,  preseii/,  and  effec' 
tive  flag  officer  of  the  station.  This  l-8th  share  was  assigned  by  the  oldest 
proclamation  I  have  seen,  which  is  that  of  1708,  and  is  in  terms  the  same 
with  all  the  proclamations  down  to  1740,  to  the  Jlag  ojfioer  or  ojkers  hemg 
aUuatty  on  boardt  or  directing  and  assisting  in  thfi  eaphtre.  His  Lordship 
here  obeevveid,  that  Lord  MvanUy's  observation  in  p.  279  of  3  Bos.  dc  Puf. 
Bepi  of  this  casor  did  not  seem  correctly  founded.  He  supposes  the  words 
^  directing  and  assisting"  in  the  proclamation  of  1740  to  have  been  changed 
to  ^  disaeting  or  assisting"  in  that  of  1744  and  the  following  ones :  whereas 
ii  stands  in  that  of  1797,  following  that  of  1744,  both  ways,  i.  e.,  in  the  in« 
tiodactory  pari  of  the  proclamation,  which  professes  to  regulate  ihe  distribu- 
tiott,  it  stands,  "  directing  anit,"  dec. ;  and  in  the  subsequent  part  which  re- 
fers to  and  parporu  to  recite  the  former  part,  it  stands  ^^  or.^^  So  that  it 
should  seem  the  same  thing  was  thoog^t  to  be  sufficiently  and  indifierently 
expressed  either  in  the  one  way  or  the  other.  And  so  in  effect  it-is :  for  in 
the  case  of  a  commander  not  immediately  present,  the  only  aaaistance  he  can 
give,  mast  be  in  the  way  of  dvrttiion  ;  and  so  "  directing  and  amixtingy^  and 
**  directing  or  astiflta^,"  come  to  the  same  thing.  In  the  case  of  captains  of 
ships  it  was  always  required  that  they  should  be  actually  on  board  in  ovder 
to  entitle  them  to  share  in  captures :  but,  in  the  case  of  flag  officers^  naxuX 
presence  en  board  waa  not  required;  but  virtuiU  co-operati6n,  by  means  of 
a«ich  direction  and.  aaaistanGe  as  might  be  smpposedt  however  xemoteljr,  lo 
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conduce  to  the  evefnt  of  capture,  was  holden  sufficient  to  entitle  them  to  ^hare. 
In  the  construction  of  these  terms,  the  mere  circumstance  of  holding  a  com- 
mission as  commander  in  chief,  and  an  authority  in  virtue  thereof  to  direct 
and  assist  in  the  opierations  of  the  fleet,  although  perhaps  never  exerciaed, 
has  heen  thou^fbt  sufficient  to  constitute  such  a  direction  and  eumfoitce,  by 
intend mefit  and  inference  conducing  to  the  event  of  capture,  as  entitled  the 
commander  in  chief  to  share.  And  accordingly  under  that  form  of  proclama- 
tion every  commander  in  chief  clainiied  to  share  from  the  date  and  durinr  the 
continuance  of  his  commission,  although  He  should  never  have  joined  his 
fleet,  or  have  given  any  order,  or  done  any  other  ofiicial  a(5t  in  his  qualr- 
ty  of  commander.  This  practice  of  sharing  hy  commanders  in  chief,  which 
the  proclamation  in  the  form  it  tben  bore  was  understood  to  warrant,  was 
justly  deemed  injurious  to  the  service,  and  to  require,  upon  every  principle 
of  sound  policy,  material  alteration  and  amendment ;  and  which  it  after- 
wards received  on  the  14th  of  June  1744,  by  his  Majesty's  proclamatton 
of  that  date.  That  proclamation,  which'  appears  to  .have  issued  upon  an  ap- 
nlication  to  the  Crown  to  prevent  disputes  amongst  flag  officers,  professes,  as 
Defore  obeerved,  to  ^make  such  a  regulation  as  may  explain  and  settle  the 
right  of  flag  officers  and  commanders  in  all  cases  of  prizes  taken  from  bis 
Majesty's  enemies  at  sea ;  and  then  procieeds  to  order  the  following  regu- 
lations to  be  observed ;  "  1st,  that  a  flag  officer  commanding  ill  chief  upon 
service  shall  have  l-8th  part  of  all  prizes  taken  by  ships  under  his  command." 
This 'regulation,  if  not  followed  by  others  of  a  negative  and  restrictive  na- 
ture, would  have  left  the  flag  officer  commanding  in  chief  entitled,  as  he  was 
before,  t.  e.  in  virtue'  of  his  commiission,  and  as*  long  as  svLth  commission 
should  last:  but  the  following. regulations  circumscribed  that  right  within 
narrower  and  more  useful  limits ;  confining  the  commencement  of  it  as  to 
captures  made  by  ships  on  any  particular  station,  in  the  case  of  a  flag  officer 
sent  to  command  abroad,  to.  the  period  of  his  actual  arrival,  and  its  duration 
to  the  period  of  his  actual  continuance  within  the  limits  of  his  command. 
The  articles  are  these ;  2dly,  "  That  a  flag  officer  sent  to  command  at  Jawtai- 
ea  or  elsewhere  shall  have  no  right  to  any  share  of  prizes  taken  by  ships 
employed  there  before  he  arrives  within  the  limits  of  his  command."  And 
the  spirit  of  this  regulation  is  carri^  still  further,  and  more  strbngly  marked 
by  the  language  of  the  2d  article  in  the  proclamation  of  1756,  and  of  the 
falter  years  including  1797 ;  for  by  them  the  flag  officer  sent  to  command  has 
no  share  in  such  prizes  "before  be  arrives,"- not  merely  within  the  limits  of 
his.  command,  but  "  at  the  place  to  which  he  is  sent,  and  actually  takes  upon 
himself  the  command."  4thly,  **  That  a  chief  flag  officer  retMn^ing  home 
from  Jamaica  or  elsewhere  shall  have  no  share  in  prizes  taken  by  the  ships 
Irft  at  Jamaica  oi  elsewhere,  after  he  has  got  out  if  the  limits  of  ^is  com' 
iMCitf."  •  Now  I  would  ask  if  this  4th  article  in  the  proclamation  of  1744 
had  remained  unaltered,  it  were  possible  to  contend  that  Lord  St.  Vincent 
was  entitled  to  the  commander's  l-8th  in  the  prizes  in  question,  <^ptured,  as 
they  were,  long  after  the  time  when  he  had  got  beyond  the  local  Ihmts  of 
his  command :  except  indeed  he  is  to  be  Considered  as  an  admiral  not  return- 
ing  home^  within  the  terms  of  the  proclamation  at  any  time  prior  tahis  actual 
return,  or  rather  prior  to  his  formal  resignation  of  his  commission :  which 
point  I  will  proceed  to  consider,  after  having  first  stated  the  new  4th  article 
introduced  in  lieu  of  the  one  which  is  to  be  found  in  the  proclamation  of 
1744*  And  which  new  4th  article .  occurring  first  in  the  proclamation  of 
1756,  continued  in  all  subsequent  proclamations,  including  that  of  1797,  upon 
which  the  present  question  is  to  be  decided,  is  as  follows  :  4thiy,  *^That  a 
chief  flag  officer  returning  home  from  Jankaica  or  elstewhere  shall  have  no 
share  of  the  pri^s  taken  by  the  ships  or  vessels  left  behindXo  act  under  an- 
oiher  command."  The  words  left  in  the  former  4th  article,  and  left  behind 
in  the  latter  proclamationsi  must  be  understood  to  mean  the 'same  thing,  viz* 
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a.  local  seTerance^  or  separation  of  the  commandiDg  officer  from  the  objects  of 
his  command  ; .  for  if  he  leave  them  at  all  when  he  la  proceeding  homeward, 
he  must  necessarily  leave  them  behind.  The  whole  question  must  therefore 
turn  on  the  words  "left  behind  to  act  under  another  command"  which 
are  first  to  he  found  in  the  new  4th  article  of  1756,  and  not  in  that  of  1744, 
coupled  with  the  words  *^  returmnf^  home^^  which  are  to  be  found,  in  the 
proclamation  of  1744,  as  well  as  in  all  the  subsequent  proclamations, 
including  that  of  1707.  And  these  words,  **  returning  Aom«,"  and  ships,  6ic. 
** left  behind  to  act  under  another  command"  do  iti  their  plain,  natUhil,  obvi- 
ous grammatical  sense  appear  to  us  to  denote  and  signify  the  commencement 
of  a  departure  of  a  commander  in  chief  from  the  local  station  of  hiacommand, 
for  the  purpose  of  returning  home,  leaving  his  fleet  behind,  and  leaving  it  for 
all  active  and  effective  purposes  under  the  discretion  and  coniroul  of  another 
commander,  competent,  under  the  terms  of  the  proclamation  to  direct  in ' 
his  stead.  The  words  "left  behind  to  act"  import  a  devolution  upon 
another  of  the  full,  efiective,  and  discretionary  authorities  and  powers  for  the 
purpose  of  acting,  i.  e.  of  active  service  (including  of  course  operations  both 
of  an  offensive  and  defensive  nature),  -which  were  before  exercis^  by 
the  officer  returning  home.  The  words  **  another  command^"  inasmuch  as 
no  restrictive  words  on  this  head  are  contained  in  the  proclamation,  can  by 
BO  intendment  which  the  law  will  warrant  us  in  admitting  be  ""restrained 
to  the.  command  of  another  flag  officer  specially  appointed  by  express  com- 
mission from  home  to  succeed  the  person  returning  home,  but  appear  to  ns 
clearly  to  mean  the  command  of  another  officer  competent  to  exercise  the 
same  degree  of  command  over  the  fleet  which  the  returning  commander  was 
before  competent  to  exercise.  It  would  be  enough  to  say  in  favour  .of  thb 
interpretation  of  the  4th  article  in  the  proclamation  in  question,  that  it  fully 
satisfies  the  plain,  natural,  and  grammatical  sense  of  every  word  in  the  article 
itself;  that  it. accords  with  every  word  in  every  other  article  in  the  proclama- 
tion ;  and  that  it  certainly  coincides  with  the  presumed  object  of  the  several 
alterations  and  restrictions  before  introduced  into  the  frame  of  the  original 
proclamation.'  Many  reasons  may  be  suggested  as  likely  to  have  occasioned 
the  hst  alteration  made  in  the  4th  article,  whereby  the  right  of  the  command* 
er  in  chief  to  share  in  prizes  is  made  to  determine  -on  his  ^  returning  home, 
and  leaving  the  ships  behind  to  act  under  another  command,*^  instead  of  upon 
his  '*  getting  out  of  the  limits  of  his  command.**  One  of  such  reasons  may 
have  been,  what  ^was  thrown  out  by  my  brother  Heath  in  his  judgment  in  the 
Common  Pleas  but  as  a  conjecture  .only,  viz.  to  obviate  the  difficulty  of  ascer- 
taining the  point  of  time,  with  reference  to  the  date  of  the  capture,  when  the 
returning  admiral  might  have  passed  the  capes  or  headlands  which  formed 
the  limits  to  hisstation.  I  ihink,  bowever, if  the  alteration  had  been  made 
in  order  to  obviate  this  diflkulty,  the  same  reason  would  have  induced  the 
omission  altogether  of  the  same  phrase,  and  a  substitution  of  some  other  in 
its.  stead,  in  the  3d  article. of  the  proclamation  where  it  again  occurs,  by 
which  the  right  of  the  superior  flag  officer  to  a  share  of  prizes  taken  by  an 
inferbr  flag  is  made  to  commence  on  the  arrival  of  the  inferior  flag  officer 
within  the  limits  of  his  command.  It  may,  however,  have  been  altered,  and  it 
appears,  to  me  probable  that  it  was  so,  in  order  the  further  to  promote  the  use- 
ful object  alluded  to  already,  t*  0.  of  immediately  and  strictly  connecting 
efiective  and  present  service  with  its  natuml  and  proper  reward  .resulting  from 
capture.  The  interval  which  might  elapse  between  the  departure  of  the  com- 
mander in  chief  from  his  fleet,  and  the  time  of  his  passing  the  limits  Of  his 
station,  might  happen  to  be  considerable.  It  appeared,  therefore,  I  presume, 
to  the  government  of  that  day  to  be  unreasonable  that  the  succeeding  com- 
mander should  be  deprived  of  the  full  and  immediate  rewards  of  active  and 
successful  enterprize,  whilst  his  returning  predecessor  might  happen  to  be 
lingering  within  the  limits  of  his  former  command.    In  this  view  of  the  pro- 
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▼ision  it  seems  introduced  in  furtkemoce  of  the  same  policy  which  first  sag^ 
gested  the  propriety  of  applying  any  restriction  at  all  to  the  before  onqoali^ 
fied  right  of  sharing  by  a  commander  in  chief  from  the  date  of  his  commissioD, 
and  during  the  whole  period  of  its  legal  existence.  This  #a\r  of  considering 
the  4th  article  of  this  proclamation  is/it  cannot  be  dissembled,  materially  at 
variance  with  the  decision  of  Sir  W.  Scoti  in  the  case  of  the  Si.  ^»iic,3Rob. 
60,  and  which  I  agree  with  Lord  Alcanley  in  thinking  not  to  have  proceeded 
upon  the  last  ground  of  argument  taken  by  the  King's  Advocate,  viz.  that 
Captain  MowaU's  command,  as  not  being  the  command  of  another  flag,  was 
not  anoiker  command  within  the  meaning  of  the  4th  article  ;  but  that  it  pro* 
ceeded  on  the  ground  of  Admiral  Murray's  not  having  abdicated  the  com- 
mand, and  continuing  on  that  account  entitled  to  the  advantage  of  it.  And 
supposing.  Sir  W.  Scoti  to  have  decided  on  that  ground,  the  deference  justly 
due  to  an  authority  on  all  accounts  so  respectable  makes  me  regvel  that  I 
cannot  bring  my  mind  to  agree  in  the  ground  of  that  decision.  In  constru- 
ing a  legal  instrument,  by  which  I  find  a  right  once  vested  to  be  itfterwards 
made  defeasible,  and  that  upon  an  event  or  condition  plainly  and  distinctly 
specified,  the  event  or  condition  being  in  this  case  "  his  returning  home,'*  I 
dare  not  allow  myself  to  engraft  upon  words  of  90  simple  and  unambiguous  a 
nature  qualifications  not  to  be  found  in  any  one  corner  of  the  instrument  it- 
self:  nor  to  say  that  a  '*  returning  home"  means,  not  merely  the  act  of  re- 
turning home,  but  that  act  coupled  with  a  particular  motive  and  purpose* 
namely;  the  motive  of  abdicating  the  command,  and  the  purpose  of  continuing 
at  home  afterwards  discharged  from  the  duties  of  such  command.  The  right 
to  prize  is  by  the  King's  proclamation  made  to  determine  upon  an  outward 
notorious  act,  consisting  of  two  parts,  viz.  returning  home  and  hamng  the 
JUki  to  act  under  another  command.  The  construction  given  then  would  re- 
quire, in  addition  to  the  act  of  returning  and  leaving  the  fleet  under  another 
command,  a  motive  or  intention  which  the  party  doing  the  act  might  evea 
confine  to  his  own  bosom,  or  which  he  might  announce  and  declare  perhaps 
for  the  purpose  of  erecting  in  his  own  favour-  an  excuse  for  absence  from  the 
station  of  his  command ;  and  consistently  with  which  absence,  under  the  con- 
struction contended  (or,  he  might  retain  all  the  advantages  of  actual  com- 
mand so  long  as  the  Admiralty  should  sufier  his  commission  to  remain  in 
force.  Such  a  construction  would  at  once  nullify  the  efiect  of  the  article  for 
every  essential  purpose  df  present  and  efiective  service,  and  would  give  a  le- 
tumed;  commander  in  chief,  if  he  could  keep  his  real  purpose  of  not  returning 
again,  to  himself,  or  could  steer  clear  of  any  formal  act  of  abdication,  in  the 
full  and  entire  possession  of  all  the  eventual  advantages  of  command  which 
might  arise  from  dangers  in  which  he  would  not  pitticipate,  and  councib  in 
which  he  would  have  no  concern.  It  wonld  silrely  not  be  a  desirable  thing 
to  depart  from  the  plain  literal  meaning  of  common  and  intelligible  words  oc- 
curring in  a  written  instrument,  in  order  to.give  efifect  to  a  construction  which 
would  be  attended  with  such  consequences ;  and  which  construction  could 
only  be  imposed  on  these  words  by  importing  the  materials  on  which  it  is  to 
be  grounded  aliunde,  by  implication  from  a  supposed  practice,  to  which  even 
if  it  exist  that  instrument  in  no  part  refers,  and  still  less  professes  to  be  gov- 
erned by  it :  and  where  the  a4option  of  such  a  construction  would  render  the 
right  to  the  principal  share  in  t>rize  no  longer  dependent  on  actual  service^ 
but  on  the  mere  interested  will  of  a  party,  in  whom  the  right  of  electing,  af- 
ter his  return  home,  and  eveii  after  a  beneficial  capture  made  by  the  fleet 
should  be  vested,  whether  his  own  antecedent  act  of  returning  home  should 
be  and  enure  in  point  of  efl^t  a^  a  ret^rning  home  within  the  meaning  o( 
the  proclamation  or  not,  so  as  to  oust  him  of  his  claim  to  share  in  the  advan- 
tage of  such  capture ;  and  which  if  he  were  disposed  to  retain  it,  his  own  in* 
caution  could  in  thisway  of  construing  the  article  alone  take  from  him,  as 
long  as  his  commission  should  remain  in  forc^.    It  may  be  said,  that  such 
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disittgenqous  conduct  is  not  to  be  suspected  in  a  person  filling  so  high  and 
honourable  a  station  in  his  Majesty's  service  in  any  instance,  and  t£it  it  is 
morally  impossible  to  have  taken  place  in  the  present.  Admitting,  as  we  do» 
the  force  of  this  observation  in  the  utmost  extent  which  can  be  allowed  to  it* 
it  by  no  means  proves  (what  indeed,  as  )>eing  contrary  to  the  result  of  all  hu- 
man experience,  cannot  be  proved)  that  any  law  would  be  useful  and  expe- 
dient which  should  be  so  framed  as  to  depend  for  its  effect  and  application 
tipon  the  consciences  of  those  whose  interests  were  to  be  affected  by  it.  It  is 
not  therefore  probable^  that  such  should  be  the  real  meaning  of  any  provision 
of  law  which  is  capable  of  receiving  a  better  and  more  beneficial  interpreta- 
tion. I  have  no  occasion  particularly  to  advert  to  tbe  several  other  cases 
cited  in  argument,  which  are  all  to  be  found  in  Johnstone  v.  Margtison^  1  H* 
Blac.  261,  and  the  cases  subjoined  in  the  notes  thereto.  It  is  enough  to  say, 
that  oar  construction  of  this  proclamation  is  consistent  with  them  au,  and  in- 
deed with  evisry  case  I  can  iind  to.  have  been  ever  decided  in  the  courts  of 
law  on  the  object  of  prize,  except  the  single  case  of  the  St.  Anne,  Suppos- 
ing, therefore,  jLhat.  Lord  St,  VincenVs  claim  to  jshare  under  the  circumstance^ 
stated  is  ousted  by  the  4th  article  of  the  pr<k!lamatiou,.as  we  thittk  it  is ;  the 
only  remaining  question  is,  Whether  Lord  Nelson  be  entitled  to  share  In  his 
place  ?  And  feeling  as  we  do  no  difference .  between  the  rights  incidetit  to  « 
command  devolved^  and  a  command  immediately  conferred  by  commissum^  in 
this  partieulat,  it  follows  according  to  what  was  laid  down  by  LqVd  Mans* 
fidd  in  I^igot  v.  WhiXe^  lb.  265.  n.  that  Lord  J^elson^  as  having  become  the  com- 
mander in  chief  by  devolation  (as  Admiral  Pigot  in  that  case  was  by  special 
commission),' at  the  time  when  the  prize  was  taken,  must  be  fully  entitled  to 
the  benefit  of  prizes  taken  during  the  period  of  his  command  by  ships  sent  out 
under  the  orderaf  of  Lord  St.  Vincent,  a  preceding  commander  in  chief  on  the 
same  station.'  Lord  Ndson*s  very  situation  as  commander  in  chief  at  the  time 
rendered  him  privy  to  the  orders  before  given,  and  authorised  him  to  revoke» 
qualify,  or  carry  the  same  into  effect,  as  he  should  think  fit  t  and  inasmuch 
as  being  so  privy  and  authorised,  he  did  not  in  this  instance  recal  the  ships^ 
or  revoke  the  orders  under  which  they  were  acting,  he  may  be  considered  as 
having  virtually  confirmed  and  renewed  those  orders ;  and  in  that  respect 
may  1^  fairly  deemed  by  direction  and  assistance  ^p  have  co-operated  in  ptoauc* 
Ing  the  capture  in  question  in  h^s  character  of  chief  flag  oScet  upon  that 
station.  On  these  grounds  we  are  of  opinion  that  Lord  NeUof^  is  entitled  to 
recover  the  chief  flag  oflicer's  l-8th  share  now  remaining  in  the,  hands  of  the 
defendant  for  his  use,  and  of  course  that  the  judgment  given  below  for  the  de- 
fendant must  bd  reversed,  and  judgment  her^  -given  for  Lord  N^tsan^  the 
original  plaintiff,  as  well  as.  plaintiff  in  error. 

Judgment  rever8ed(a). 

(•)8m  the  next  cue.    [See  also  Uervey  v.  CQoks^6  East,  SSM), ffofsMf  v.  itswier,  U 
£ut,5Q9.] 
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Lord  Keitb  v.  Priogle  (a). 

4£Mt,aG&    NoT.14,180a 

An  inferior  flag  officer  racceedinff  By  devolntioo  to  the  principftl  oommuid,  upon  the  fv* 
turning  home  of  his  superior  &g  officer  commander  in  chief  oo  a  foieiffn  ataCaoii,  w  en- 
titled nndcr  the  Kin^^'s  proclamation  of  1797  to  the  chief  ^aff  officer's  l-5th  abate  <n  priae 
taken  within  the  limits  of  the  atation  hj  a  squadron  which  haa  been  detached  from  the  main 
body,  /(with  which  such  inferior  flag  officer  remained,  by  the  suoerior  flag  officer  before 
his  return  home ;  but  the  prize  not  teken  till  after  be  had  passea  the  limits  of  Ua i'  " 
on  such' return  home :  and  this,  though  the  superior  flag  officer  befinie  Iria  dspartme 


ted  the  inferior  fl^  officer  to  take  under  h\M  command  those  ships  ooly,b¥  name,  which 
continued  with  him  at  the  principal  station,  and  the  detached  souadron  wMen  tkejfrtiurmr 
edtothe  samtpLaee  after  the  particular  service  performed,  for  tne  performance  of  which 
he  had  before  limited  a  time ;  and  though  aoch  superior  flag  officer  a  oommisiikNi  was  sta* 
ted  to  be  to  command  in  ehief  a  squadron  «poii  a  particular  Mohiieej  and  not  menfy  q^ob 
tLparHeular.ttaiion :  and  though  such  superior  flag  officer  did  not  resign  his  oommiaaion 
ox  commander  in  chief  till  after  his  return  home,  tfnd  after  the  prize  taken«  At  least  the 
superior  is  not  entitled  to  recover  such  share  of  prixe  from  the  hubrior  flag  officer  who  hid 
received  it 

IN  assumpsii  for  money  hail  ai;id  receiyed,  tried  before  Lord  EUenhorough, 
C.  J.  at  the  Sittings  after  last  Hilary  term  at  Guildhallt  a  verdict  was  foand 
for  the  plaintiff  for  £  ■  ^  subject  to  ihe  opinion  of  this  Court  pn  tl^e  follow- 
ing case ;  with  liberty  to  either  party  to  turn  i^  into  a  special  verdict 

In  March  1795,  the  plaintiff  (then  Sir  George  Keith  Elphinstone^  Rear 
Admirkl  of  the  Red,  was  appointed  by  the  Board  of  Admiralty,  commander 
in  chief  of  his  Majesty's  ships  of  war  at  the  Cape  of  Good  Hope  and  in  the 
Indian  seas ;  and  Rear  Admiral  Rainier  was,  till  the  plaintiff's  arrival,  com* 
mander  in  c^ief  in  the  Indign  seas.  In  the  order  of  appointment  of  th^  plain- 
tiff he  was  denominated  commander  in  chief  of  a  squadron  of  his  Majesty's 
ships,  &c.  to  he  employed  upon  a  particular  sermce(b)»  At  the  time  the 
plaintiff  accepted  t)ie  command  he  was  authorised  h^  the  Admiralty  to  return 
to  England  whenever  he  should  think  fit  By  an  order  of  the  Imh  of  April 
1796,  the  Admiralty  ordered  the  defendant,  then  at  Spiihead,  *'  to  take  Cap- 
tain Oibome  of  the  Trident  under  his  command,  and  to  put  to  sea  with  that 
ship  and  the  Tremendous^  and  proceed  witli  all  dispatch  to  the  Cape  of  Good 
Hopiy  and  to  put  himself,  on  his  arrival  there, -under  the  command  of  the 
plaintiff,  commander  in  chitfofhis  Majesty's  ships^  ^c.  on  that  staiion^  and  fol- 
low his  orders  for  his  (the  defendant's)  further  proceedings.  And  the  defend- 
ant was  thereby  further  directed,  in  case  on  his  arrival  at  tie  Cape  of  Gooa 
Hope  he  should  find  that  the  plaintiff  had  left  that  station  and  returned  to 
England^  in  that  event  to  take  under  his  (the  defendant's)  command  bR  such  of 
bis  Majesty ^s  ships,  &c.  as  he  might  find  there^  or  which  might  aijrive  there  un- 
der orders  either  co  join  him  or  the  plaintiff;  and  to  carry  into  execution  any 
unexpected  orders  which  might  have  been  left  with  the  commanding  ojficer  of 
his  Majesty's  ships  at  that  place,  as  well  as  those  which  he  might  from  time  \o 
time  receive  from  the  Admiralty  for  his  further  proceedings."  In  pursuance 
of  these  instructions  the  defendant  proceeded  to  the  Cape  of  Good  Hope,  and  on 
his  arrival  there,  in  Jtdy  1766,  put  himself  under  the  command  of  the 
plaintiff,  who  had  not  then  left  the  station.  On  the  24th  of  June  1796,  the 
plaintiff  wrote  to  the  Admiralty  for  permission  to  return  to  England,  as  the  ob- 
ject of  the  expedition  entrusted  to  his  conduct  had  been  accomplished:  and  on 
the  15th  of  November  1796,  he  received  for  answer  that  the  Admiralty  h'ad* 
by  former  letters,  left  him  at  liberty  to  exercise  his  discretion  as  to  his  re- 

(a)  See  the  last  case. 

{b)  There  was  no  designation  of  any  local  limits  of  such  particular  service  in  the  order  of 
appointment ;  which  was  a  circumstance  relied  on  by  the  plaintiff's  oounsel  in  the  aigu- 
ment 
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tora.    On  the  9ih  of  September*  1799,  the  plaintiff,  being  commander  in 
chief  as  aforesaid,  sent  a  squadron  of  i^ve  ships  under  the  command  o£  Gap- 
laia  LeMck  of  the  Jupiter^  fronfi  the  Cape  of  Good  IJope,  tQ  cruise  off  the 
island  of  Mauritiut,  which  wm  within  the  limits  of  what  was  then  undern 
atood  to  Be  the  Cepe  of  Good  Hope  station ;  in  which  order  Captain  Losack 
was  directed  to  cruise  off  the  Mauritius  for  six  toeeks,  at  the  expiration  of 
which  he  was  "  to  return  to  this  anchorage"  (i.  e.  Table  £ay,  at  the  Cape)^ 
first  calling  at  Si.  Augustime  Bay  for  wo^y  if  convenient.    And  the  Cap- 
tains of  the  ships  forming  that  squadron  were,  by  the  plaiutiff,  ^t  the  same 
time  directed  to  ,put  ^  themselyes  under  the  command  of  Captain  Losackt  and 
follow  his  orders  for  their  further  proceedings.     By  a  further  order,  of  the 
16th  of  September^  179jS,  the  plaintiff  directed  Captain  Losack  "  not  to  re- 
main off  the  J>eacA  isles  beyond  the  middle  of  November  ;  and  at  quitting 
the  station  to  send  the  frigates  to  Foui  pointy  Madagascar t, (or  the  purpose 
of  seizbg  the  French  vessels  and  breaking  up  their  establishment  at  that 
place  ;  and  he  was  to  be  at  liberty  to  send  such  captures  to  India  as  .were 
unfit  for  the  Cape*^    In  pursuance  of  theto  orders  Captain  Losack  sailed  with 
the  five  ships  to  cruise  off  the  Mauritius^  and  to  perform  the  other  services 
therein  mentioned.    On  the  6th  of  October  1796,  tne  plaintiff,  being  about  to 
sail  for  Eu^iandt  wrote  a  letter  to  the  defendant,  in  which  he  said ;  "  It  is 
**  my  intention  to  depart  for  Europe  in  a  short  time  with  the  Monarch  and 
^  Jk^hn€f  and  I  have  therefore  the  honour  of  addressing  you  for  the  purpose 
**  of  communicating  such  circumstances  as  may  afford  you  information  teU- 
*^  tive  to  the  concerns  at  this  colony,  and  expfain  to  you  the  arrangement  I 
*'  haoe  made  to  be  observed  with  respect  to  his  Majesty's  ships,  jrc.  under  my 
**  commetnd  :.  and  also  to  offer  you  such  iiutructions  as  I  conceive  may  tend 
*'  to  the  advantage  of  his  Sfajesty 's  service ;  begging  leave,  at  the  same  time» 
**  to  observe  my  inclination  that  you  should  exercise  your  owki  discretion  in 
**  all  points  relative  to  the  naval  afiaixs  at  this  colony,  both  on  board  and  on 
**  shore ;  and  being  well  aasured  that  they  cannot  be  transferred  to  any 
^  one  more  experienced  or  able  .to  conduct  them.    On  my  departure  you 
^  will  eomequently  take  under  your  command  his  Majesty's  ships,  Jf'C'  ot  this 
**  colony f  detaching  those  intended  for  India  and  other  destinations,  conform- 
**  aUy  lo  the  instructions  you  will  receive,  and  the  two.  lists  inclosed,  contain- 
'*  ing  the  names  of  the  ships  appropriated  to  this  colony,  and  of  those  attached 
**  to.the  Indian  station  under  the  conunand  of  Rear  Admiral  Rainer.     The 
**  ^Ijjps,  lately  sailed  under  the,  orders  of  Captain  Losack,  nam^c^  tn  the  mar- 
**  j^n  (a)  will  return  hither  after  their  service,  and  remain  under  your^  com" 
**  mand.    The  isles  of  Mauritius  will  always  require  the  attention  of  his 
**  Majesty's  ships ;  it  was  therefore  my  intention,  as  constantly  as  practicable, 
"  to  hare  cruisers  in  their  vicinity ;  but  as  the  approaching  hurricane  season 
**  will  suspend  that  service,  it  will  be  then  advisable  to  keep  some  ships  of 
**  force  cruising  off  the  Cape,  or  in  the  Mosambique  Channel,  to  intercept 
**  honiewmrd4)ound  tessels."     This  letter  also  apprised  the  defendant  that 
the  accounts  for  victualling,  and  for  sick  and  wounded,  would  be  settled  by 
the  plaintiff  up  to  the  30th  of  September  1796,  and  that  from  that  date  they 
would  devolve  upon  the  defendant.    This  letter  was  accompanied  by  lists, 
dated  6th  ni  October  1796 ;  one  of  which  was  entitled,  '<  A  list  of  ships  that 
**  are  to  remain  at  the  Cape  of  Good  HopCf  under  the  command  of  T.  Fringle 
**  Esq.  Rear  AdmiraLof  the  Red,"  &c.     Another  was  entitled,  ''A  list  of 
**  ships  that  are  ordered  on  a  cruise  and  other  services,  on  the  execution  of 
**  which  they  are  to  return  to  the  Cape  of  Good  Hope,  and  remain  under  the 
«•  command  of  T.  Pringle  Esq."  kc.     (This  last  contained  the  five  ships 
**  comfjosinff  the  squadron  under  Captain  Losacky*    The  third  was  "  a  bst 
'*  of  ships  that  are  to  remain  in  the  East  Indies  under  the  command  of  Admi** 

»    ■   I      ^^m^^mm  M  #  I      I      ■  ■  ■  I        ■  i I     ■ 

(«;  iopittri  Sosplre,  dssoeati  Biaave,  and  ^pbgrax. 
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<«  ral  Rainier,''  ke.  On  the  6th  of  October  1796,  the  plaintiff,  being  still 
commander  in  chief,  issued  the  following  order  directed  to  thcr  4efendaDl : 
"  You  are  hereby  required  and  directed  to  take  under  your  eammand  hta 
**  Majesty's  ships,  dec.  at  tkis  colony t  B,nA  to  correspond  with  the  Secretary  to 
'*  mv  Lbrds  Commissioners  of  the  Admiralty  by  all  opportunities."  Signed 
by  the  plaintiff.  And  a  similar  order,  of  the  same  date,  was  issued  by  the 
plaintiff  to  Admiral  Ratnefj  directing  him  '*  to  take  under  his  command  hid 
Majesty's  ships,  &e.  m  the  Indian  geas^  and  to  correspond  with  the  Secretary 
of  the  Admiralty,  and  also  with  Rear  Admiral  Prin^le,  commanding  at  the 
Cape  of  Cfood  Hope^  with  whom  it  would  be  essential  to  have  a  constant  com- 
munication." On  the  7th  of  October  1796,  the  plaintiff,  with  his  flag  flying 
as  commander  in  ehitf,  sailed  from  the  Cape  of  Good  Hope  for  Englandf 
where  he  arrived  on  the  3d  of  January  1797,  and  on  the  13th  oftKai  month 
struck  his  flag.  On  the  19th  of  the  same  month,  the  Admiralty  Board 
signed  comraissbns  to  "the  defendant  and  to  Admihil  Rainier  respeqtively, 
appointing  them  commanderi  in  chief  the  former  at  the  Cape  of  Good  Hope, 
the  latter  in  the  Indian  seas ;  and  on  the  20th,  transmitted  such  commission 
to  the  defendant  in  a  letter  signifying  his  appointment  as  commander  in  -chief 
of  his  Majesty's  ships,  kc^  at  the  Cape  of  &ood  Hope.  The  plaintiff  did  no 
act  to  resfgn  or  part  with  his  command  ds  commander  in  chief,  nor  did  the 
Admiralty  do  any  act  to  deprive  him  thereof,  unless  the  acts  stated  in  this  case 
amount  to  a  resignation  or  deprivation  thereof  Upon  the  departure  of  the 
plaintiff  from  tlte  Cape,  the  defendant  was  the  only  flag  officer  within  the 
limits  of  what  was  then  considered  to  be  the  Cape  of  Good  Hope  station,  and 
Rear  Admind-  Rainier  was  the  only  flag  oflicer  within  the  limits  of  the 
station  in  the  Indian  seas.  When  the  plaintiff  quitted  the  Cape  of  Good 
Hope  he  did  not  intknd  to  return  thither  to  resume  the  said  office  of  commander 
in  chief  The  squadron  \inder  the  command  of  Captain  Losack,  which « had 
hpen  sisnt  by  the  plaintiff  to  craise  by  virtue  of  the  said  orders,  of-  the  9th 
a^d  16th  of  September  1796,  continued  to  cruise  under  those  orders,  (no 
others  having  been  sent)  until  the  return  of  that  squadron  to  the  cape  ef  Good 
Hope,  which  took  place  on  or  about  the  20th  of  January  1797 ;  .and  during 
that  cruise  made  several  captures  unthin  the  limits  of  what  was  then  consid-' 
ered  to  be  the  Cape  pf,  Good  Hope  station,  and  after  the  plaintiff  had  passed 
those  limits  on  his  return  home.  The  ships  with  their  cargoes  have  been 
respectively  condemned  as  lawful  prize  ;  and  one-eighth  part  of  the  prize 
money  amounting  to  £  ,  has  been  paid  to  the  defendant,  who  claims  the 
same  as  the  flag  oflUcer's  eighth  part  mentioned  in  his  Majesty's  proclama- 
tions respecting  prize  money ;  but  which  eighth  the  plaintiff  seeks  to  recover 
in  this  action,  or  su^h  part  thereof  as  the  Cdurt.  .shall  think  liim  entitled  to. 
It  was  agreed  in  the  case,  that  the  several  proclamations  which  had  from  time 
to  time  been  made  by  his  present  and  his  late  Majesty  relative  to  the  distri- 
bution of.  priz9  money  might  be  read,  as  if  the  sam6  were  inserted  in  the 
case.  And  the  question  made  for  the  opinion  of  the  Court  was,  Whether 
the  plaintiff  were  entitled  to  recover  the  l-8th  part  of  the  prize  money,  or 
any  parf* thereof :  if  he  were,  the  verdict  to  stand,  and  the  damages  to  be  en- 
tered accordingly :  if  hot,  then  a  verdict  to  be  entered  for  .the  defendant. 

This  case  was  argued  in  last  Easter  term,  by  Jervis  for  the  plaintiff,  and 
Dampier  contra :  but  as  the  arguments  turned  upon  the  same  general  topics 
as  in  the  last  case  of  Lord  Ndson  v.  Tucker,  applied  to  the  special  wording 
of  the  orders  and  instructions  set  forth  in  this  case,  it  is  unnecessary  to  detail 
them.  ' 

Lord  EllenborottoHj  G.  J.,  at  the  conclusion  of  the  argument,  said,. that 
Us  the  case  of  Lord  Nelson  and  Tucket,  which  stood  for  argument  in  the  pa- 
pet-(a)  involved  many  of  the  points  then  in  discussion,  the  Court  would  not 

(«;  The  cue  ^  Lord  NdsoA  v.  Jkckor^  ante,  p.  407,  wtf  not  argued  tiil  laat  .Trimty  term. 
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give  jndgnient  in  this  case  till  aAer  they  had  heard  the  other  argued.  And 
now  in  this  term,  immediately  after  the  judgment  pronounced  in  the  last  re- 
ported case  of  Lord  Nthon  ▼.  Tucker^  his  Lordship  proceeded  to  give  judg- 
ment in  this  case*    After  stating  the  ikcts ; 

The  question  which  this  case  involves  has  heen  already  in  effect  decided 
hj  us  in  the  judgment  we  have  lately  given  in  the  case  of  Lord  Nebon  v? 
Tucker^  upon  a  writ  of  error  from  the  Court  of  Common  Pleas.  The  present 
question  in  auhetance  is,  Whether  an  inferior  flag  ofllcer,  upon  whom  the 
command  of  a  fleet  had  devolv$d;  (for  I  think  it  is  to  be  taken  rather  as  the 
case  of  a  comnumd  attaching  by  devolution,  than  as  one  created  by  express 
designation  and  appointment,)  by  the  returning  home  of  his  superior  flag  of- 
fieery  without  any  intention  when  he  quitted  of  resuming  the  office  of  com- 
mander in  chief,  be  entitled  to  retain  the  l-8th  share  of  prize  money  received 
by  him  in  respect  of  captures  made  after  the  superior  flag  ofllicer  had  passed 
the  limits  of  his  station  on  his  return  home  ?  Or,  rather  (which  is  enough 
for  the  purpose  of  the  present  case),  Whether  the  superior  flag  officer  who 
has  so  returned  be  entitled  to  recover  that  share  from  tne  inferior  flag  officer 
who  has  received  it  ?  The  present  is  a  still  stronger  case  in  favour  of  the- 
right  of  the  inferior  flag  officer*  upon  whom  the  cotnmand  had  devolved,  than 
the  one  we  have  just  determined  ;  because  it  is  not  embarrassed  by  any  ar- 
ffuments  to  be  drawn  from  what  may  be  supposed  to  have  been  decided  in 
ue  case  of  the  Saint  Anne,  3  Rob.  60.  But  it  is  not  even  necessary  to  de- 
termine in  this  case,  whether  the  inferior  flag  officer  be  entitled ;  it  being 
sufficient  for  the  decision  of  the  case  before  us,  if  the  plaintiff*  shall  appear 
not  to  be  entitled.  And  as  he  is  admitted  to  have  been  a  chief  flag  oflicer  re- 
turning home  from  the  station  of  his  command,  teithout  any  tntention  ofre' 
turning  to  resume  his  commoTidy  the  question  is  reduced  to  the  single  point. 
Whether  the  command  of  Admiral  Pringle  were  "  another  command(ay^  so 
as  to  perfect  that  event  or  condition  upon  which,,  by  the  4th  article  of  the  pro- 
clamation, the  right  of  the  returning  commander  is'  made  to  determine  7  -  And 
upon  that  point,  for  the  reasons  so  recently  given,  we  are  of  opinion  that  the 
command  of  Admiral  Pringle  was  '*  another  commandi*  within  the  meaning 
oS  the  4th  article  of  the  proclamation,  so  as  to  determine  the  antecedent  right 
of  sharing  in  Lord  Keiih.  To  hold  otherwise,  would  be  to  recognize  a  right 
in  the  departing  commander  in  chief  so -to  mould  and  fashion  his  command 
on  the  eve  of  his  departure,  as  either  to  reserve  a  pai't  of  the  ships  under  his 
own  nominal  command  up  to  a  ^iven  period,  with  all  the  benefits  eventually 
arising  from  such  command,  exclusive  of  his  successor,  or  though  his  com- 
mand should.be  in  fact  determined  in  respect  to  them^  to  postpone  the  period 
at  which  that  of  his  successor  should  compience,  so  as  to  obviate  in  his  own 
favour  the  literal  effect  of  the  words,  *'  left  behind  to  act  under  another  com- 
mand.*^ ;  But  no  contrivances  of  this  sort,  if  any  such  should  ever  be  attempt- 
ed, (which  cannot  be  supposed  to  have  been  the  case  in  the  present  instance,) 
can  be  effectual  to  deprive  a  successor  of  the  advantages  incident  to  liis  com- 
mand. In  the  same  moment,  in  which  the  effective  command  of  the  actually 
returning  cdnmiander  ends,  does  that  of  the  succeeding  flag  officer,  either  by 
devolution  or  commission,  begin,  with  all  its  necessarily  attendant  rights  and 
advantages.  The  preceding  commander  cannot  by  his  own  mere  authority 
continue  in  his  own  person,  or  erect  in  Uie  persons  of  any  of  his  captains,  a 
species  of  command  mdependent  of  that  of  the  succeeding  commander  of  the 
station,  and  exempt  from  his  direction  and  control.  And  the  peculiar  turn  of 
expression  used  in  this  case  in  the  letters  of  the  departing  commander,  which 
night  be  supposed  to  have  this,  import,  can  prdperly  be  considered  as  inti- 
matine  only  Lord  Keith^s  own  opinion  that  the  ships  detached  under  Captain 
Losack  would  not  be  under  the  command  of  Admiral  Pringle  till  they  had  re- 

(«;  FuCt  the  words  of  the  procfaunation,  Ml0|  411. 
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(Qrned  from  that  service  to  the  Cape  of  GooAHcpe;  bttt  cannot  withottt  a 
manifest  and  destructive  inversion  of  the  rules  of  the  service,  and  a  perver* 
sion  of  the  true  sense  of  the  proclamation  in  this  particular,  be  allowed  to 
have  the  effect  contended  for  upon  the  part  of  the  plaintiff.  We  are  of  opin- 
ion, therefore,  that  the  verdict  ought  in  this  case  to  be  entered  for  the  defen- 
dant.  Postea  to  the  defendfint. 


Doe,  on  the  Demise  of  Robert  Reay,  v.  Huntington  and  Others. 

4  East,  271.     JNov.  14,  1803. 

Wheie  the  lord  of  a  emtDmary  manor,  by  his  deed,  made  sinoe  the  etatute  ctqma  emptont^ 
panted  to  hit  cottomary  tenant,  who  then  held  by  the  payment  of  certain  coetomaiy 
renta  and  other  services,  that  in  consideration  of  abl  penny  fine  (orc6l  years  lentj,  he  tte 
lord  raiyUd  and  eot^imud  to  the  tenant  and  his  heirs  all  ku  cusUrmary  and  tauaUright  es- 
lots,  with  the  appnrtenanees,  &e.  and  prranted  that  the  'tenant  and  his  heirs  ahonld  be 
Iheveof /VverffOogwitteii,  exem^Ud^  and  duekargedjram  thepm^maU  of  all  rtnU^fauB^  karu 
cUf  4^.  dtugj  cKtoiM#,  fsreiew  and  dtimanda^  at  any  time  thereafter  happening  fe  Aecome 
^«e  in  respect  of  the  tenancy,  except  \d,  yearly  rent,  and  also  excepting  and  reaenring 
suit  of  court,  with  the  serTice  incident  thereto ;  and  saving  and  reserving  all  royalties,  es- 
cheats, and  forfeitares,  and  aU  other  adTantagea  and  emolnments  belonging  to  the  seign- 
iorv,  so  as  tool  to  pvemdiee  the  tauniantiaf  thereby  jgranted  to  the  tenant ;  and  ajho  gran* 
tea  liberty  to  cattimDer,  and  to  seU  or  lease,  ^c  without  licence }  held  that  such  coi^biii- 
atian  to  yae  tenant  of  his  customary  and  tenantright  estate  freed,  Slc,  from  all  rents  and 
aervicea,  except,  &c.  was  tantamount  to  a  release  of  those  rents  and  serrioes  not  specifi- 
eallv  excepted ;  and  that  by  virtue  thereof  the  customary  tenement  became  fiank-firee,  or 
held  in  fbee  and  common  socage ;  and  that  the  old  customary  estate,  vhich  befiwe  was  not 
demisable,  was  ezUnguiahed,  and  became  thereupon  devisable  by  the  statute  of  wills. 
Such  customaiy  estates,  which  are  peculiar  to  the  north  of  England^  are  not  freehold,  but 
seem  to  fall  under  th«i  same  general  consideration  as  copyholds,'  though  alienable  by  bar- 
gain  and  aak  and  adnritlanoe  thereon,  and  not  holden  at  the  will  of  tlw  lard. 

AT  the  trial  of  this  ejectment  for  a  certain  tenement  called  Carde»lees 
with  the  appurtenances,  in  the  manor  of  Parton,  MicldewhaUe^  Ne^ehousCf 
and  Cardewleet  in  the  parish  o{  Dalston,  in  the  county  of  Cumberland^  before 
Chambret  J.,  at  the  last  assizes  for  that  county,  a  verdict  was  found  for  the 
lessor  of  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 

From  time  immemorial,  until  the  execution  of  the  indenture  hereinafter 
next  mentioned,  the  tenement  in  question  was  one  of  the  customary  or  tenant- 
right  estates,  holden  of  the  lord  of  the  said  manor  by  the  payment  of  certain 
ancient  customary  rents  and  other  services,  descendible  frpm  aiicestor  to  heir, 
according  to  a  customary  mode  differing  in  some  respects  from  the  rule  of 
descents  at  common  law,  and  not  devisable  by  will,  either  directly  or  by 
means  of  a  will  and  surrender  to  the  use  of  the  same.  An  indenture  was 
made  and  executed  the  30th  of  August,  in  the  24th  of  Cha.  2d,  between 
George  Ikntan^  then  lord  of  the  said  manor,  on  the  one  part,  and  Thomas 
DoTMold,  then  tenant  of  the  said  customary  tenement,  of  the  other  part ; 
which  indenture  is  as  follows,  viz.  This  indenture  made  tba  30th  .of  Augiut 
S4  Car.  2,  between  G.  Denton  of  Cardue  in  the  county  of  Cumberland  Esq, 
on  tlvs  one  part,  and  7.  Donnald  of  Cardulees  in  the  said  county,  his  tenant, 
on  the  other  part :  Whereas  the  said  T.  Donnald  and  divers  other  custpmary 
tenants,  their  respective  ancestors  and  predecessors,  within  the  said  manor  of 
ParioHf  MichUtohaite^  NeeUhouse^  and  Cardukes  in  the  said  county,  do  hold 
and  have  holden  their  several  customary  messuages  and  tenements,  with  the 
appurtenances,  of  the  said  G.  Denton,  nis  ancestors,  dsc.  lords  of  the  said 
manor,  by  the  payment  of  several  and  respective  ancient  customary  yeariy 
rents  ana  other  services ;  now  he  G.  DevUon,  for  divers  ffood  considerations, 
&c,  and  especially  for  and  in  consideration  of  a  sixty  and  one  penny  fine,  or 
threescore  and  one  years'  rent  paid  by  T*  Donnald  unto  G.  Dentont  of  which 
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mid  sum,  &c.  G.  Denton  doth  hereby  acqjuit,  exonerated,  and  discharge  T. 
Donnald^  his  heirv,  &c.  that  is  to  say,  T.  Vonnald^  of  the  annual  or  yearly 
rent  of  lOr.  4d.,  -which  amoants  to  31/.  lOf.  id,,  hath  bargained,  granted, 
covenanted,  and  agreed  to  and  with  T.  Donntdd^  and  G.  Denton  doth  by  these 
presents  for  him,  his  heirs,  d»;.  bargain,  covenant,  grant,  and  agree  to 
and  with  T.  Donnald,  his  heirs,  ice,  respectively  as*  follows:  viz.  that 
G.  Denton,  for  the  valuable  consideration  before  mentioned,  doth  for  him- 
self, his  heirs,  itc.  for  ever  hereafter  ratify  and  confirm  nnto  T.  DonntUd,  his 
heirs,  dec.  all  that  his  customary  or  tenant-right  estaiCf  with  all  and  every 
the  appurtenances^  as  liberty  of  common,  and  pasture,  and  turbary,  with  all 
other  j^rivileges  formerly  used,  &c.  by  him  and  other  tenants  situate  within 
th^  fields  and  territories  of  Cardnlees  aforesaid.  And  G.  Denton  doth  further 
bargain,  corenant,  grant  and  agree  for  him,  his  heirs,  Sec,  upon  the  said  con- 
sideration, that  T.  Donnald,  his  heirs,  dec.  shall  be  forever  hereafter  Jreedf 
acquitted,  exempted,  and  discharged  of  and  from  the  payment  of  all  rents^ 
fma,  keriUs,  carriages,  boon  days,  dues,  dutiesi  customs,  servicesi  and  do- 
mands  whatsoever,  which  may  at  any  time  hereafter  happen  to  become  due  in 
retmect  ef  or  by  reason  of  the  tenancy  of  T.  Donnald,  his  heirs,  &c :  (except 
only  one  penny  yearly  rent)  to  be  paid  to  G.  Denton,  his  heirs,  ke.  lord  er 
lorOB  of  the  said  manor,  to  be  paid  every  11th  of  November  jekrly ;  and  also 
eoBoepting  and  reserving  suit  of  court,  with  the  service  incident  thereunto,  at 
every  court  to  be  yearly  holden  for  the  said  manor,  and  due  notice  thereof 
given.  The  indenture  then  contained  a  covenant  {a)  for  the  absolute  title  of 
the'  grantor,  and  for  the  quiet  enjoyment  of  the  grantee,  freely  quitted,  and 
safibiiently  discharged,  exempted,  acquitted,  and  saved  harmless,  of  and  from 
att  gift^,  grants,  dec.  and  from  all  incumbrances  whatsoever  that  may  at  any 
time  hereafter  arise,  or  be  pretended  to  arise,  and  grow  due  by  reason  of  any 
defeak  or  neglect  of  the  payment  or  performance  of  any  dues  or  duties  what- 
soever, (one  penny  rent  and  suit  of  court  only  excepted  as  aforesaid ;)  he  G. 
Denton,  saving  and  reserving^  to  himself,  his  heifs*  dsc.  all  royalties,  ucheats, 
and  forfeitures  for  felonies  or  any  other  capital  crimes,  and  all  other  advan^ 
te^ges  and  emoluments  belonging  to  the  seigniory  so  far  ns  may  consist 
wUh,  and  not  be  prijudicial  to  the  aforesaid  immunities  hereby  granted  or 
intended  to  be  granted  to  Thomas  Donnald,  his  heirs,  dtc.  And  G.  Denton^ 
Anr  himself,  his  heirs,  ftc.  doth  hereby  further  covenant,  grant  and  agree  to 
ttid  with  T^iomas  Donnald,  his  heirs,  ^.  that  he,  Thomat  DonnM,  hiil 
heirs,  he.  may  have  free  Uberty  and  licence  to  cut  timber,  wood,  or  other 
tsoMir, standing,  growing,  increasing,  and  renewing  upon  his  own  tenement, 
to  his  own  use,  and  for  digging  of  stones  within  the  said  manor,  at  their 
will  and  plelisure,  for  building  or  repairing  his  own  dwelling  house,  or  his  out 
houses,  walls  or  fences.  And  G.  Denton  doth  further,  for  himself,  his  heirs, 
dsc.  covenant  and  agree,  &c.  that  it  shall  and  may  be  bwful  at  any  time, here- 
after for  T.  Donnald,  his  heirs,  kc.  respectively  to  bargain,  sell,  alien,  mart*- 
gnge,  or  lease  forth  liis  said  tenement,  or  any  part  thereof,  withmtt  the  licenet 
or  consent  of  G.  Denton,  his  heirs,  &c.  or  without  any  rent,  fine^  or  grasson 
thereupon  to  be  poiid  to  G.  Denton,  his  heirs,  dec.  (except  the  said  penny  r6nt 
as  mfotesaid.)  There  were  also  covenants  for,  general  wai^nty,  and  further 
assurance,  &c.  A  court-book  was  produced  in  evidence,  beginning  with  the 
following  title  :  "  Ci^stomary  court  baron  and  court  of  dismission^  6th  AprU 
1788."  Then  follows  a  list  of  freeholders  in  Parton  ;  a  list  of  customary 
tenants  ih  Parton  htmire,  at  the  will  of  the  lord ;  a  list  of  customary  tenants 
in  Parton  Outmire,  at  the  will  of  the  Lord ;  a  list  of  the  freeholders  in  Mich' 
iemkaiie;  a  list  of  customary  tenants  in  Mieklewhaite  ;  a  list  of  freehoidera 
in  NeeMouse;  a  list  of  freeholders  by  indenture  in'  Cardewlees.    The  first 

^-  .     ■        I.  »>  ..  I  ■  , .  I     I ;  ■ .■■■....>         ■  • ^    ,,     .„       .  ,^„,h 

f«)  Thii  inri  lOthr  like«av«iuuiu«ft8r  mentioned  were  stated  at  Jarge  in  the  ease;  b«i 
noUung  turned  ia  argiunent  upon  the  paittcular  woxdiag  of  them. 


424  CASES  IN  MICHARLMAS  TEBM 

in  the  list  is  John  DoimM*  By  inckntures  of  lease  and  release,  bearing  date 
respectively  the  19th  and  20th  of  Jtme  1746,  John,  Donnald  grants,  leleaaea 
and  conveys  the  premises  (amongst  others)  to  Robert  Bleamire  in  fee,  by 
way  of  mortgage,  for  securing  200/.  and  interest.  *  The  said  John  IkmnM 
by  indenture  with  livery  of  seisin  made  on  the  dth  of  Auguit  1757,  between 
himself  of  the  one  part,  and  John  WetheraU  of  the  other  part,  granted,  con* 
veyed,  released,  and  surrendered,  &c.  to  /.  WetheraU^  hianeirs,  dec.  the  ten- 
ement aforesaid,  together  with,  &c.  habendum  to  him,  his  heirs,  &c.  to  the 
use  of  4iimself  in  fee,  to  hold  the  same  of  the  capital  lord  of  the  fee  therecrf^ 
by  payment  of  the  yearly  apportioned  rent  of  one  jpenny,  and  performance  of 
suit  of  court  with  the  service  incident  thereunto.  And  in  which  indenture 
are  contained  similar  covenants,  as  in  the  conveyance  from  6.  Denton  to  T« 
Donnaidj  fot  -general  warranty  of  title;  (subject  only  to  the  mortgage  to 
Bleamire)^  and  also  for  good  title  to  convey,  and  for  quiet  enjoyment,  free 
from  any  jointure,  dower,  or  thirds  had  or  Claimed  by  Mary  the  vrife  at  John 
Donnald  out  of  the  premises  thereby  granted  and  conveyed,  and  free  from  all 
ether  incumbrances  except  the  said  mortgage  to  Bleamire^  and  the  yearly  ap- 
pointed tent  and  suit  of  court,  with'  the  service  incident  thereunto,  to  the 
lord  of  the  said  manor,  and  also  a  covenant  in  the  usual  terms  for  further 
assurance.  By  indenture  of  the  same  date  between  the  said  John  Donnald 
of  the  one  part,  and  the  said  John  WetheraU  of  the  other  part,  J.  Dmmtdd 
demises  certain  other  premises  at  CardeioUes  to  /.  WetheraU  for  a  teiin  of 
600  years,  to  indemnify  him  and  his  heirs  against  the  jointure,  dower,  or 
third^  of  JJHory  the  wife  of  the  said  John  Donnald,  After  the  death  of  the 
said  John  Denmdd;  his  widow  received  from  WetheraU  8/.,  being  one-thiid 
of  the  rents  of  the  premises,  as  her  dower  or  thirds  for  about  12  j^ean. 
There  is  in  the  said  court-book  pf  the  said  manor  an  entry  of  a  court  held 
for  the  said  manor  the  6th  of  September  1759,  where  jDoitnii^^  name  Jtp* 
pears;  and  in  Which,  (inter  alia)  is  the  following  entry  :v"  We  also  find 
'^  and  present  John  WedderaU,  purchaser  of  John  DonnM  of  Cardewteeu 
"one  messuage  and  tenement  of  the  yearly  free  rent  of  one  penny."-  Then 
follow  several  formal  admissions  of  tenants  in  Parton  Inmite  and  Barton 
OutnUre.  There  is  no  formal  admission  of  John  WetheraU;  the  only  other 
entry  of  that  court  being  what  is  contained  in  the  foUowing  one :  '*  Car^ 
dewlees  tenants  customary  by  indenture  btit  not  -fineable  (a).  John  Wedder* 
aU  for  part  of  John  Donnald  Id,  Andrew  Siddon  for  part-  of  ditto  1-4. 
John  DonHaUs  3-4.*'  The  steward  of  the  court  explained  the  letter  <a)  to 
mean  appeared,  John  WetheraU  died  seised  of  the  said  tenement  in  17079 
leaving  the  lessor  of  the  plaintiff  his  heir  both  at .  law  and  by  the  custom  of 
the  said  manor;  but  having  in  1793,  by  his  will  duly  executed  for  ihe  pass- 
ing of  ^eal  estates,  devised  away  the  said  tenement  irom  the  said  heir  to  the 
defendants.  The  customary  mode  of  conveyance  of  customary  estates  within 
the  manor  is  by  bargain  and  sale,  and  admittance  granted  thereon  by  the 
lord  to  the  customary  tenant  The  customary  dower  or  ^dow-right  in  cus- 
tomary estates  within  thb  manor  is  — (a).  The  question  reserved  for  the 
opinion  of  the  Court  was.  Whether  the  plaintiff  were  entitled  to  recoTer  ?  If 
( he  were,  the  verdict  was  to  stand ;  otherwise  a  verdict  to  be  enteried  for  the 
defendants. 

This  case  was  first  argued  in  Bilary  term  last,  when  at  the  doae  of  the 
argundent  an  objection  was  started  by  the  defendant's  counsel,  that  this  being 
claimed  by  the  lessor  of  the  plaintin,  the  heir,  as  a  tmstoniary  estate^  it  was 
incumbent  on  him  to  shew  not  only  a  customary  conveyance  to. his  ancestor 
John  WetheraU  by  bargain  and  sale,  (instead  of  fbe  common  law  conveyance 

S'  lease  and  release),  hut  also  an  admissi&n  of  him  by  the  lord;  aadT  thai 
ough  it  were  contended  in  argnment  by  the  counsel  for  the  lessor  of  the 

(a)  A  bhok  was  left  hsie  in  the  case. 
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liiflLintiff,  that  the  entries  stated  in  the  case  were  sufficient  to  wanant  a  pre- 
sumption of  an  admission,  yet  as  it  was^xpressly  stated  that  there  was  mi 
formd  ^mitsion,  of  John  WeiheraU^  it  should  have  been  left  to  the  jury  to 
draw  .the  conclusion  whether  or  not  he  had  been  admitted.    To  this  it  .was 
answered,  that  that  point  wi|s  not  disputed  at  the  trial ;  it  having  been  takjsn 
for  granted  there,  after  some  discussion,  that  there  was  sufficient  evidence 
for  the  jury  to  presume  an  admission.     In  corroboration  of  which  it  was 
stated  as  a  fact  in  the  case,  that  John  Wetherall  died  seised.    And  the  defen- 
dants themselves  deduced  title  to  him  as  tenant  under  the  deed  of  24  Gar.  2* 
and  subset^uent  conveyance.    And  the  Court,  uppn  reference  to  Mr.  Justice 
Ckambre  as  to  the  fact,  received  for  answer,  that  the  learned  Judge  fin(Ung 
John  WetheraWs  name  put  down  in  the  court  entries  as  appearing^  ^.  as 
tenant^  he  had  considered  it  as  sufficient  evidence  of  his  admission,  and  that 
no  question  was  afterwards  made  on  that  point.    Upon  the  principal  question, 
Raincoek,  for  the  lessor  Of  the  plaintiff,  (the  heir  at  law  and  by  the  cus- 
tom), contended  that  the  estate  in  dispute  was  not  deviseable.. .  It  appears  that 
the  premises  were  from  time  immemorial  one  of  the  customary  or  tenant-right 
estates  holden  of  the  lord  of  a  manor  in  Cumberland  by  ancient  custoxnary 
rents  and  other  services,  descendible  by  a  customary  mode  different  from  the 
common  law  rule  of  descent,  and  not  deviseable  by  toitlj  either  directly,  or 
by  a  surrender  to  the  use  of  a  will.    The  question  then  is.  Whether  suck  I 
«n  alteration  were  worked  in  the  nature  of  the  estate  by  the  deed  of  the 
24  Gar.  2,  as  to  enfranchise  it  and  make  it  deviseable?    But  the  only  ef- 
fect of  that  deed  was  by  means  of  covenants,  binding  indeed  upon  the  lord 
and  his  heirs,  aitd  running  with  the  land,  to  compound  for  the  payment 
by  the  tenant  of  certain  parts  of  the  rents,  and  for  the  performance  of  certain 
barthenseme  services^  but  excepting  to  the  lord  the  remainder,  according  to 
and  by  virtue  of  the  ajicient  tenure.    Upon  a  view  of  the. whole  instrument, 
it  appears  that  the  lord  did -not  intend  to  enfranchise,  the  estate;  and  as 
DO  new  tenure  could  he  created  at  thtft  time,  nor  since  the  statute  of  quia 
en^ores{a),  such  intention  can  only  be  carried  into  efiect  by  holding  that 
for  all  other  purposes  than  the  rents  and  services  covenanted  to  be  released 
by  the  lord,  the  ancient  tenure  and  customs  remained.    The  lord  might  have 
enfranchised  it  hy  grant  of  the  freehold  to  the  tenant,  and  severance  from 
the  manor :  he  might  have  parted  with  every  thing  which  sounded  in  tenure : 
bat  here  in  the  first  instance  he  ratifies  and  canji^nu  to  T.  Dannald  his  c«j- 
Umary  or  tenant-right  estate*    All  that  the  tenant  has,  therefore,  in  the  first 
instance,  is  in  terms  of  con^rmo/ton  Kni  raiification  of  the  old  tenure,  and  not 
of  enfranchisement  of  it,  nor  by  way  of  creation  or  grant  of  any  new 
estate ;  which  shews  an  intent  to  preserve,  and  not  to  destroy,  the  old  cus- 
tomary estate.    Words  of  confirmation  may,  indeed,  in  some  cases  enure  be- 
yond a  mere  confirmation  of  that  which  e:^isted  before,  if  there  be  an  express 
intent  appearing  to  grant  more  :  but  here  the  contrary  is  to  be  collected  from 
the  other  parts  of  the  deed.    And  then  again,  where  the  tenant  is  freed,  ac' 
quitted,  exempted,  and  discharged  from  the  payment  of  rents  and  services,  it 
is  with  an  exception  of  one  penny  yearly  rent,  and  with  an  exception  and 
reserwUion  of  suit  of  court,  with  tne  service  incident  thereto.    And  even  the 
payments,  dsc.  of  which  the  tenant  was  to  he  freed,  6ic.  are  eicpressed  in  terms 
relative  of  his  future  holding  as  tenant,  viz.  of  such  "  as  may  at  any  time 
hereafter  happen  to  become  due  in  respect  of  or  by  reason  of  the  tenancy  of 
him  the  said  7.  D. ;"  which  shews,  that  even  those  things  were  contem- 
plated as  capable  of  becoming  due,  and  therefore  an  exoneration  of  the  ten- 
ant from  them  is  provided  to  operate  in  future  as  they  become  due.     All  the 
expressions  shew'plainly  an  intent  that  the  tenant  was  to  remain  in  of  his 
old  estate,  abridged  indeed  with  respect  to  the  quantum,  but  not  as  to  the 

»  ■  —  ■ 

(•)  Westm.  3.  or  16  fid.  1.  c.  1. 
Vol.  II.  .6^ 
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nature  of  the  ancient  rent  and  services :  for  the  one  penny  ye&rly  rent  anl 
suit  of  court,  &c.  axe  excepted  and  reserved  out  of  the  clause  of  discharge :  so 
much  therefore  of  the  rent  and  services  as  were  ^ao  excepted  and  reserved* 
remained  upon  the  ancient  footing,  and  are  claimahle  only  as  remnants  of 
the  customary  estate  of  which  they  are  part.  There  is  however  a  distinciion 
between  an  exception  and  a  reservation.  Exception  (says  Lord  Coke)  is  ever 
part  of  the  thing  granted,  and  of  a  thing  in  esse  at  the  time  ;  the  thing  ex- 
cepted is  always  part  of  the  old  estate ;  but  reservation  is  ambiguous,  and 
may  either  be  taken  in  the  proper  sense  of  the  word  exception,  or  as  a  reser-* 
vation  of  something  out  of  that  which  is  newly  created.  Co.  Lit.  47.  a.  142.  b. 
143.  a.  Perkins  ch.  10.  Reservations,  ^  625.  Revell  v.  Jodrell,  2  Term  Rep. 
415.  Now  here  the  word  except  is  alone  applied  to  the  rent ;  and  both  ex- 
cepted  and  reserved  being  applied  to  the  suit  of  Court  and  the  service  incident 
to  it,  the  former,  which  is  never  used  but  in  one  sense  must  control  the  latter, 
which  is  ambiguous.  In  the  year-book  21  Ed.  4.  60.  a.  62,  and  Bro.  Reser- 
vation, 36.  S.  C.  (Bro.  Ab.  Tenure,  pi.  40,  cites  the  same  case  by  mistake  as 
of  21  Hen.  4),  where  the  question  arose  upon  the  construction  of  a  grant 
made  in  the  time  of  Hen.  3;  before  the  stiitute  of  Quia  Emptores,  18  Ed.  1.  c. 
1,  whereby  the  prior  of  Bingham  held  of  the  prior  of  Merton  a  certain  tene- 
ment, i^ndering  5  marks  and  59.  proomni  sertntio  secta  curia,  &c.  ad  pntdse- 
turn  priorem  de  M,  &c,  pertinente  ;  et  quod  faciat  capitalibus  dominu  ftodi 
iQius  pro  prtedicto  Priore  de  M,  d&c.  omnia  alia  servitia  ad  pradictum  iene- 
mentum  pertinentia.  The  great  question  was.  Whether  the  old  tenure  were 
extinguished  ?  Whether  this  were  rent  service,  or  a  dry  rent  or  annuity  ? 
The  case  was  long  pending,  and  a  writ  of  error  was  brought  in  the  2  Rich. 
3,  but  it  does  not  appear  what  became  of  it.  But  Bryan^  G.  J.  held  in  C.  B. 
that  it  was  no  longer  rent-service ;  and  he  said,  *'  Where  the  lord  confirms 
the  estate  of  his  tenant  rendering  Id.  for  all  services,  I  deny  that  it  is  parcel 
of  the  ancient  seignory ;  and  I  take  this  distinction  between  reddend.  and 
tenend. ;  for  reddend,  includes  not  tenure  in  any  manner,  and  tefund,  always 
includes  tenure.  For  if  the  lord  confirm  the  estlite  of  his  tenant  reddend.  or 
solvend,^  so  mu^h  for  all^manner  of  services,  the  services  are  extinct,  and  the 
rent  is  not  rent-service  :  but  if  he  confirm  the  estate  of  his  tenant  reservand. 
01  tenend,  by  6o  much  for  all  services,  it  is  parcel  of  the  ancient  services. 
Or  if  he  say  reservando  so  much,  in  those  cases  the  seignory  remains. 
Brook  indeed  p.uts  a  quare  in  his  Abridgment.  But  whatever  doubt  there 
might  be  upon  the  word  reserved,  here  the  rent  and  suit  are  expressly  ex^ 
eepted;  and  therefore,  by  all  the  authorities,  the  old  customary  estate  con- 
tinued. There  might  be  a  reason  for  compounding  for  the  personal  services 
of  the  tenant.  Customary  suitors  of  court  differ  froni  freehold  suitors.'  In 
many  customary  manors  the  tenants  must  do  their  services  in  person,  but  a 
freeholder  may  perform  his  by  attorney.  So  a  copyholder,  though  he  may 
essoign,  yet  he  cannot  do  suit  by  attorney,  but  only  in  person.  Sir  John 
Brauncke's  case,  1  Leon.  104.  2  Com.  Dig.  Copyhold,  G.  8.  I  Roll.  Abr. 
505.  6  Vin.  Abr.  129,  Copyhold,  N.  c.  Here  the  freehold  is  in  the  lord, 
according  id  Stephenson  v.  Hill,  3  Burr.  1278 :  and  the  known  methods  of 
enfranchising  these  customary  estates  are  by  escheat,  by  extinction  of  the 
seignory,  and  by  feoffment  of  the  soil,  whereby  the  teqant  holds  immediately 
of  the  superior  lord,  which  he  cannot  be  said  to  do  where  the  ancient  suit  of 
court  is  retained.  The  exception  then  of  the  suit  of  court  is  an  exception  of  so 
important  a  part  of  the  tenure  that  the  freehold  cannot  be  considered  as  convey- 
ed to  the  tenant.  Again,  the  lord  reserved  to  himself  "  all  royalties,  escheats, 
and  forfeitures,  &c.  belonging  to  the  beignory."  But  if  the  freehold  passed 
to  the  tenant,  the  escheats  would  be  different,  according  as  the  mode  of  descent 
Was  altered,  which  would  have  the  effect  of  creating  a  new  tenure :  whereas 
the  intent  could  only  be  to  reserve  these  royalties,  escheats,  dsc.  as  thoy  wouki 
arise  on  the  estate  descendible  by  the  custom ;  and  the  power  of  making  a 
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will  deprives  the  lord  of  a  chance  of  escheat.  There  may  also  be  cireura« 
stances  creating  a  forfeiture  by  the  custom,  which  would  make  no  forfeiture 
at  common  law.  Again,  the'  rery  circumstance  of  the  lord  granting  'Vfree 
liberty  and  Ucence  to  cut  iimier"  dec.  upon  the  tenement,  shews  that  the  free* 
hold  was  not  meant  to  pass  by  the  deed ;  for  otherwise  that  provision  was 
superfluous ;  and  the  fight  of  cutting  timber  is  inconsistent  with  a  claim  to 
cut  it  by  liberty  and  licence.  The  same  observatipn  applies  to  the  power 
granted  to  alien  or  lease  without  licence  from  the  lord.  The  reservation  of 
**  all  royalties,  dtc.  and  all  other  emoluments  and  advantages  belonging  to  the 
**  seignory,"  was  also  made  so  far  only  as  was  consistent  with  "  the  aforesaid 
immunities"  thereby  granted  to  the  tenant ;  which  denomination  of  the  ob« 
jects  of- the  grant  is  inconsistent  with  the  notion  of  an  entire  grant  of  the^ee- 
hold.  And  there  might  be  reasons  even  for  the  tenant's  preferring  such  a  cus- 
tomary estate  as  this,  excused  from  the  personal  services,  to  an  estate  of  free- 
hold ;  because  Uie  tenure  would  exempt  him  frofti  attendance  on  the  county 
courts.  But  even  if  this  were  no  longer  the  old  customary  estate  as  between 
the  lord  and  tenant,  yet  the  collateral  customs  as  to  strangers  miffht  still  re- 
main ;  WiseTnan  v.  Coitan(a),  where  lands  in  Kent  di^vell^d  by  act  of 
parliament  were  yet  holden  deviseable  by  the  custom.  So  in  a  case  in  the 
yearbook,  49  Ed.  o,  7,  where  lands  formerly  holden  in  ancient  demesne  were 
granted  by  the  lord  to  the  tenant  to  hold  the  same  per  sertitio  of  17f.  pro 
omnibus  sermtiis^  dsc.  ad  communem  legem,  &c.  Kirton,  J.  said,  "  It  may 
be  that  by  usage  within  a  certain  manor  of  ancient  demesne,  the  youngest  son 
is  inheritable  to  the  land  which  is  holden  by  the  customs  of  the  manor  and  tal- 
lages and  other  bond  services ;  I  say,  that  even  though  the  lord  of  the  manor 
should  release  to  the  tenant  all  his  right,  so  that  he  has  lost  hb  seignory  by 
80  much,  or  that  he  confirms  to  hold  by  less  services,  as  he  has  done  here ; 
I  say  that  thereby  the  nature  of  the  tenancy  is  not  changed,  having  regard  to 
the  inheritance  of  the  tenancy  as  against  the  heir ;  for  the  younger  son  shall 
have  the  land  as  he  had  "  before,  and  not  the  elder :  nevertheless,  as  to  the 
lord  who  released,  having  regard  to  his  seignory,  the  tenancy  is  changed,  so 
that  the  tenant  shall  not  be  amenable  in  his  court. by  the  custom  of  the  manor,^ 
but  in  another  court  as  his  court  baron,  by  writ  of  riffht  patent  the  land  shall  be 
demanded ;  because  he  is  his  tenant  where  parcel  of  the  services  are  saved  by 
the  deed,  as  here."  So  here,  the  customary  incapacity  of  devising  would  re- 
main, though  as  between  the  lord  and  tenant  the  customary  tenure  were  gone. 
There  are  several  cases  in  the  year-books  upon  ^nts  made  before  the  stat* 
Uie  of  quia  empiores(b) :  but  they  are  not  material;  because  the  lord  might 
then  create  a  new  tenure  by  his  grant,  and  the  tenant  would  hold  as  of  a  new 
grant  of  a  manor.  But  there  is  no  case  where  the  tenure  has  been  deemed 
to  be  altered,  where  so  many  of  the  badges  of  it  were  preserved  as  here,  par- 
ticularly the  suit  of  court  and  service  incident  thereto. 

fVoodf  contra.  The  deed  of  the  24  Gar.  2,  operated  as  a  complete  extin- 
guishment of  the  customary  tenure,  and  the  tenant  thereby  acquired  the  free- 
hold, with  all  incidents  to  such  an  estste.  There  is  no  ground  for  presuming 
that  an  enfranchisement  was  not  intended ;  for  a  large  pecuniary  considera- 
tion was  paid  by  the  tenant,  amounting  to  sixty-one  years  purchase  upon  the 
ancient  rent,  a  sum  which,  considering  that  the  tenant  had  before  a  descen- 
dible estate,  would  not  have  been  given  for  less  than  (he  fee  simple.  It  is  not 
disputed  but  that  if  the  lord*grant  the  freehold  to  a  customary  or  copyhold  ten- 
ant, it  destroys  the  tenure  ;  as  in  Parker  v.  Turner,  .1  Vern.  392,  which  was 
so  much  the  stronger  case,  as  the  purchase  of  the  freehold  by  a  copyholder 

(a)  1  Sid.  135.  1  Lev.  79.  fiat  note,  that  three  of  the  Jadgee  held  that  the  onftom  ef 
de^'inng  waa  ilaelf  collateral  to  the  cnatom  of  gaTelkind. 

(b)  iMwrmu,  J.  aAerwarda  referred  to  1  Rot.  Abr.  985,  where  some  of  these  eases  sie  sol- 
leeled,  and  abo  to  firo.  Ancient  DenesDe,  pi.  18. 
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tenant  in  tail  was  holden  to  extingaish  his  estate  tail.  And  these  cnstonifl* 
ry  tenures  were  in  their  origin  more  in  nature  of  military  tenures,  and  are 
properly  descendiUe  and  deviseable,  without  a  special  custom  Co  control  those 
qualities.  Then  by  confirmation  to  the  tenant  and  his  heirs  of  the  estate,  the 
fee  simple  passed  to  him  from  the  lord.  Confirmaiioh  is  in  Co.  Litt»  29d.  b. 
defined  to  be  "  ai  conveyance  of  an  estate  or  right  in  esse,  whereby  a  voidable 
estate  is  made  sure  and  unavoidable,  or  whereby  a  particular  estate  is  increas- 
ed." So  here,  die  effect  of  the  confirmation  of  the  estate  to  the  tenant  and 
his  heirs  was  to  give  him  the  fee  simple  :  for  in  no  other  way  could  it  enlarge 
his  estate  than  by  extinguishing  the  lesser  or  customary  estate.  [Lawrenee^ 
J.  asked,  whether  the  tenant  of  such  a  customary  estate  might  not  have  the 
fee  and  inheritance  in  him,  though  the  freehold  were  in  the  lord :  and  Wood 
answering  in  the  negative,  and  comparing  this  to  the  case  of  a  copyholder  who 
]ias  not  the  fee,  though  he  might  have  an  estate  of  inheritance  according  to 
the  Custom ;  Lawrence,  J.  observed,  that  the  grant  of  the  fee  to  a  copyholder 
must  necessarily  destroy  the  tenure,  because  he  could  no  longer  holdi  at.  the 
will  of.  the  lord :  but  that  the  tenant  of  a  customary  estate  might  have  a/mee* 
kM  interest,  though  not  n  freehold  tenure  in  it,  according  to  Mr.  Justice  Black- 
sione*s  distinction  in  his  tract  on  Gopyholders(a).]  It  appears  that  the  lord 
was  entitled  to  all  the  timber,  dec.  growing  on  the  estate,  and  to  the  soil  under 
the  sur&ce ;  ^e  tenant  therefore  was  entitled  to  no  more  than  the  possession 
and  use  of  the  land.  It  is  true  the  lord  has  reserved  some  of  the  ancient 
services ;  but  that  cannot  make  a  difference  in  the  tenure ;  for  if  the  freehold 
be  granted  by  the  lord  to  the  tenant,  the  tenure  is  necessarily  extiriguisbed 
by  operation  of  law.  And  though -it  might  be  a  question  whether  some  of 
the  services  reserved  could  take  efiect  after  such  extinguishment,  still  the 
grunt  of  the  freehold  would  be  good.  First,  the  reservation  of  the  ancient  rent 
is  insisted  upon :  but  that  is  not  inconsistent  with  th&gmnt  of  the  freehold  ; 
for  tiiough  a  lord  cannot  now  create  new  setrvices,  yet  he  may  continue 
the  old  ones,  notwithstanding  the  estate  is  converted  intb  freehold ;  for 
he  might  have  conveyed  the  particular  rent  in  fee  to  another  before  he  enfran- 
chised the  estate.  Next,  the  reservation  of  the  suit  of  court  is  relied  on,  which 
was  pan.of  the  ancient  tenure.  But  whether  that  were  reservable  or  not,  it 
would  not  operate  to  defeat  the  rest  of  the  grant  made  upon  a  valuable  consid- 
eration. It  is  not  60  clear  what  is  meant  by  the  reservation  of  all  royalties  : 
but  if  a  lord  having  a  free  warren  grant  the  estate  without  granting  the  free 
warren  in  express  terms,  that  would  be  reserved.  But  it  should  seem  that 
the  escheats  could  not  be  reserved,  because  when  thd  customary  litieof  descent 
was  broken  by  the  enfranchisement  it  would  operate  as  a  new  tenure.  Then 
as  to  the  graht  of  th^  timber,  it  is  true  that  was  not  necessary  after  passing 
the  freehold  p-but  the  deed  goes  on  further  to  grant  rights  of  common  of  tur- 
bary and  pasture,  and  a  liberty  of  digging  stones  within  the  mamor,  which 
would  not  have  passed  without  an  express  grant.  But  it  is  nothing  unusual 
in  conveyances  to  include  many  superfluous  words  and  provisions,  which  will 
apply  to  other  parts  of  the  deed  as  well,  such  as  the  power  to  alien,  Ace.  The 
other  covenants  of  general  warranty,  further  assurance,  and ^  for  quiet  enjoy- 
ment, are  such  as  are  usually  inserted  in  every  conveyance  of  the  fee  simple, 
and  are  here  made  in  as  large  words  of  grant  as  are  ever  used.  But  it  is  con- 
tended, that  supposing  the  freehold  were  conveyed  to  the  tenant,  still  it  would 
hot  be  deviseable,  and  a  case  of  gavelkind  was  referred  to :  but  that  was  a 
conveyance  from  one  tenant  to  another,  and  the  question  turned  upon  the  in- 
tention of  the  Legislature  in  the  disgavelling  act ;  whereas  this  is  a  convey- 
ance from  the  lord  of  all  his  right,  with  certain  exceptions,  to  the  tenant ;  and 
as  the  lord  had  the  fee  simple,  subject  only  to  the  customary  tenantright  es- 

{a)  <«  CoMiderationi  on  Copyholders,"  p.  109,  &c.  and  vide  1  CrniM's  Dig.  of  the  Law  of 
rtal  Property,  p.  10.' 
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late,  tnd  he  might  have  devised  his  estate  subject  to  that  iBCQmbrance,  so 
the  tenant,  who  has  now  the  estate  of  free-hold  which  the  lord  had  beforot 
must  have  the  same  power  of  devising  which  the  lord  himself  had.  At  any 
rate  the  lessor  of  the  plaintiff,  who  claims  this  as  a  customary  estate,  must  de- 
duce title  through  his  ancestor  according  to  the  custom.  But  it  is  found, 
that  the  customary  mode  of  conveyance  is  by  bargain  and  sale,  and  admit- 
tance; and  that  JohnWeikerall^  from  whom  the  lessor  claims,  only  derived 
title  by  a  common  law  conveyance  by  indenture  and  livery  of  seisin :  and 
consequently,  the  lessor  cannot  have  a  greater  or  better  estate,  as  customary 
tenant,  than  his  ancestor. 

Baincock  in  reply  said,  that  it  was  enough  that  Jekn  WetheraU^  from  whom 
both  parties  claimed,  was  enrolled  in  the  court-booka  as  tenant,  and  was 
Stated  in  the  case  to  have  died  seised  ;  and  that  however  the  lord  might  have 
taken  advamage  in  the  first  instance  of  any  irregularity  in  his  title,  yet  it  was 
DoC  competent  for  any  other  to  do  so :.  and  the  lord  himself  would  be  estop- 
ped after.  admission^a)i  or  after  acceptance  of  rent  with  notice  of  the  convey- 
ance, which  would  amount  to  an  admission.  Com.  Dig.  tit.  Copyhold.  Then 
as  to  the  existence  of  the  old  tenure,  all  the  ancient  services  and  rent  still  ex- 
ist in  point  of  law,  though  the  lord  and  his  heirs  are  by  his  covenant  estopped 
from  insisting  on  those  which  he  covenanted  to  free  and  acquit  the  tenant  of 
as  they  became  due.  They  are  stated  as  immwdtUs  granted  by  the  lord,  but 
the  important  parts  of  the  tenure  are  the  suit  of  court  and  service  incident  there- 
to, the  escheats,  and  forfeitures ;  and  all  these  are  preserved  by  exceptions  in 
the  grant.  These  can  onlv'  be  customary  duties ;  for  they  could  not  be  cre- 
ated anew  at  the  time  of  the  grant :  but  the  immunities  granted  are  convene 
tiofuary.  [Lord  MUnborough,  C.  J.  That  is  the  difficulty.  Ddes  not  the 
eostoroarv  estate  consist  of  all  the  services  ?  And  does  not  the  release  of  some 
of  them  destroy  the  identity  as  it  wer^  of  the  customanr  estate  ?  There  seems 
enough  reserved  to  make  it.  a  customary  tenement,  if  the  customary  services 
may  be  reserved  by  parcels.]  If  it  be  plain  that  the  lord  did  not  mean  to  grant 
those  things  whicli  he  has  expressly  reserved,  and  it  appears  now  that  could 
he  not  grant  part  without  giving  up  the  rest  which  he  meant  to  reserve,  then 
the  deed  is  altogether  inoperative,  being  founded  on  a  professed  consideration 
which  cannot  avail  in  law,  namely,  t^e  severance  of  services,  which  cannot 
be  severed.  And  if  the  deed  were  to  be  construed  as  amounting  to  a  renun- 
ciatisn  by  the  lord  of  the  whole  seignory,  so  as  to  create  a  fee,  that  would  in 
effect  be  creating  a  new  tenujre,  because  theo  the  estate  would  be  holden  im*** 
mediately  of  the  lord  paramount.  And  nothing  can  be  argued  from  the 
amount  of  the  purchase^money  as  to  the  intention  of  the  lord  to  grant  the  free- 
hold ;  for  the  sum  waS  estimated  upon  the  value  of  the  customary  rent  only ; 
but  much  more  was  granted,  such  as  the  timber,  dE<. 

Curia  adv.  *vuli. 

Lord  Ellenborouoh,  G.  J.  now  delivered  the  judgment  of  the  Court.  The 
fint  question  which  appears  to  arise  upon  this  case  is.  Under  what  description 
or  class  of  tenure  did  this  customary  tenement  properly  range  itself  before 
the  execution  of  the  indentures  of  the  30th  Augiist^  24  Car.  2  ?  The  second 
is.  What  has  been  the  effect  of  that  indenture  thereupon,  so  far  as  respects  the 
right  of  the  tenant  to  devise  the  same  by  will  ?  Since  the  stat  12^  Car.  2.  c^ 
24,  which  takes  away  tenures  by  jcnight's  service,  it  must  be  either  held  in 
free  and  c6mmon  soccage,  or  in  Jrank  almoign,  or  in  grand  serjeanty,  by- such 
part  of  the  honorary  services  of  that  tenure  as  are  by  that  statute  retained,  or 
by  copy  of  court  roll.  The  consideration  of  the  second  and  third  species 
of  teoure,  t.  s.  tenure  in  frank  almoign,  and  by  suoh  services  of  grand 
serjeanty  as  are  b^  that  statute  saved,  may  be  laid  wholly  out  of  the 
question,  as  there  is  no  pretence  for  considering  this  tenement  as  being  of 

(•)  This  WIS  after  the  fact  reported  by  Mr  Justice  Chunbre  to  the  Court  inte,  425. 
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either. of  those  two  descriptions  of  tenures^  .It  must  therefore  be  either 
holden  in  free  and  common  soccage,  or  by  copy  of  court  roll.  If  it  be  of  the 
first  description^  that  is  to  say,  hoiden  in  free  and  common  soccage,  it  is  clear- 
ly devisable  by  the  direct  terms  and  operation  of  the  statute  of  wills,  32  H.  8. 
c.  1.  These  customary  estates,  known  by  the  denomination  of  ienani-righif 
are  peculiar  to  the  northern  parts  oi  England^  in  which  border-serWees  against 
Scotland  were  anciently  performed,  before  the  union  of  England  and  Scol- 
land  under  the  same  sovereign.  And  although  these  appear  to  have  many 
qualities  and  incidents  which  do  not  properly  and  ordinarily  belong  to  vilie- 
nage  tenure  either  pure  or  privileged,  (and  out  of  one  or  other  of  these  species 
of  villenage  all  copyhold  is  derived),  and  also  have  some  which  savour  more 
of  military  tenure  by  escuage  uncertain^  which,  according  to  Littleton,  sect. 
99,  is  knighVs  sertnce  ;  and  although  they  seem  to  want  some  of  the  charac- 
teristic  qualities  and  circumstances  which  are  considered  as  distinguishing 
this  species  of  tenure,  viz.  the  being  holden  at  the  will  of  the  lord,  and  atao 
the  usual  evidence  of  title  by  copy  of  court  roll,  and  are  alienable  also,  con- 
trary to  the.  usual  mode  by  which  copyholds  are  aliened,  viz.  by  deed  and 
admittance  thereon  (if  indeed  they  coujld  be  immemorially  aliened  at  all  by 
the  particular  species  of  deed  stated  in  the  case,  viz.  a  bargain  and  sale, 
which  at  common  law  could,  only  have  transferred  the  use) ;  I  say,  no|with- 
suinding  all  these  anomalous  circumstances,  it  seems  to  be  now  so  far  settled 
in  courts  of  law  that  these  customary  tenant-right  estates  are  not  freehold, 
but  that  they  in  effect  fall  within  the  same  consideration  as  copyholds,  that 
the  quality  of  their  tenure  in  this  respect  cannot  properly  any  lokiger  be  drawn 
into  question.  In  the  case  of  Stephenson  v.  Hall,  3  Burr.  1278,  Lord  Mans" 
yield  and  Mr.  Just.  Dennison  considered  it  to  be  a  settled  point,  that  in  the 
case  of  customary  estates  **  the  freehold  was  in  the  lord."  And  in  the  very 
late  case  of  BurreU  v.  Dodd,  3  Bos.  6c  Pull.  378,  the  Court  of  Common  Pleas 
expressly  held  these  customary  tenant-right  estates  not  to  be  freeholds.  Aa- 
suming,  therefore,  that  these  estates  were  prior  to  the  execution  of  the  inden- 
ture of  the  24  Car.  2  holden  by  copy  of  court  roll,  within  the  enlarged  sense 
of  those  words  as  they  occur  in  the  stat.  of  the  12  Car.  2,  (and  the  contrary 
has  not  been  even  insinuated  in  argument  by  the  counsel  on  either  side),  we 
are  of  opinion  that  by  virtue  of  the  indenture  of  the  24  Car.  2,  operating  up- 
on that  species  of  tenure,  the  tenement  in  question  has  become  frank  fee;  or 
in  other  words  land  holden  ip  free  and  common  soccage,  and  of  course,  under 
that  description  and  character,  deviseable  by  the  statute  of  wills. 

To  confirm  to  the  tenant  his  customary  and  tenant-right  estate,  freed,  oe- 
quittedy  and  discharged  from  the  payment  ofaU  rents  and  services^  ^c,  except 
the  one  penny  rent  which  is  reserved  or  retained  out  of  the  old  rent,  is  tanta- 
mount to  a  release  of  those  rents,  services,  dec.  which  are  not  so  specifically 
excepted  and  restrained ;  for  **  where(a)  words  are  equivalent  in  substance 
to  words  of  release,  the  law  takes  them  as  a  release  ;*'  and  '*  where  there  are 
words-of  substance,  the  law  appoints  how  (they  shall  enure."  And  taking 
these  words  of  acquittance,  exemption  and  discharge  on  the  part  of  the  lord 
as  operating  in  substance  a  release  of  the  services  specified,  and  assuming 
that  there  is  no  material  difference  between  the  tenure  in  question,  and  that 
Gff  ancient  demesne  for  this  purpose,  and  to  which  species  of  tenure  it  bears 
the  strongest  analogy,  the  following  case  is  an  authority  in  point,  to  shew 
that  the  customary  qualities  of  this  tenure  were  extinguished  by  the  deed.  In 
the  case  of  Griffith  v.  Clarke,  Moor,  143,  Mich.  25  &  26  Eliz.  Rot.  626.  "  De- 
ceit by  Griffith  v.  Clarke  and  others,  upon  a  fine  levied  of  land  in  ancient  de- 
mesne in  JUderwaste,  of  which  Griffith  was  lord.  The  defendants  pleaded  a 
release  by  fine  of  the  lord  of  the  manor  to  one  who  was  tenant  of  the  land  of 

(a)  Flowden,  140. 
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which  the  fine  was  levied  in  the  time  of  E.  2^  (and  of  course  afler(a)  the  stat. 
of  ^ia  emptares  in  18  £.  1,)  which  release  waia  "  de  amnihus  sertiiiis  et  can* 
ntetndinibus,  salvis  serviiiis  infra  McriptUy  vu.  pro  una  virgata  terra  2s.  rent 
weet.  curia  et  relevio"  And  the  release  was  de  utm  messuagioet  una  virgata 
terra :  and  by  this  release  the  defendants  understand  the  seignory,  as  to  the 
ancient  demesne,  to  be  extinct.  And  the  case  was  many  times  argued  on 
this  point,  viz.  if  the  release  of  the  services  and  customs  extinguished  the  ctit- 
tom  in  antient  demesne  ;  or  whether  the  saving  preserved  it  ?  And  the  Court 
held  the  custom  of  antient  demesne  extinguished  by  the  release  :  but  that  the 
rent,  suit  of  court,  itnd  relief  continued  by  the  saving,  as  the  remnant  of  the 
antienl  seignory  :  and  so  it  was  adjudged.  And  with  this  agrees  what  was 
said  by  Belknap^  C.  J.  in  the  year  book,  49  E.  3.  7,  (a  case  which  was  cited 
in  argument  by  the  counsel  for  the  plaintiff  on  account  of  what  was  said  by 
jEtrlon,  J.)  That  was  a  case  where  one  Thomas  Blake  sued  a  writ  of  re- 
cordare  out  of  antient  demesne,  because  he  claimed  to  hold  the  tenements  at 
common  law  by  charier  of  one  who  was  lord  of  the  same  manor  in  antient 
demesne ;  upon  which  Persay  demanded  of  the  tenant  where  the  deed  was, 
and  Hastings  produced  the  deed ;  by  which  one  Thomas  deere^  who  was 
lord  of  the  manor,  recited,  that  the  said  Thomas  Blake  held  a  messuage  and 
five  rods  of  land  in  Werton  of  him,  in  antient  demesne,  according  to  the  cus- 
tom of  the  manor,  and  granted  that  he  should  have  the  liberties,  by  these 
words,  "  banc  habeat  libertatem  quod  ipse  et  heredes  sui  habeant  et  teneant 
pnedictum  messuagium  et  5  virgatas  terrie  de  me  et  hsBredibus  meis  per  ser- 
vitium  17  s.  pro  omnibus  seroitiis,  auxiliis,  finibus,  tallagiis,  merchetis,  et  om- 
oibas  aliis  seculartbus  demaundis  ad  communem  legem :  And  the  deed  was 
read,  which  contained  dedi,  concessit  et  conjirmavi,  ut  supra,  ad  tenendum  ad 
communem  legem :  and  the  deed  was  dated  in  the  45th  year ;  and  he  used 
the  deed  in  the  nature  of  a  feofiment.  Persay^  for  the  party  suing  the  rap/a- 
giare^  would  have  averred  that  the  tenement  continued  antient  demesne,  and 
that  the  parol  should  be  remanded,  and  that  his  client  should  not  be  ousted 
of  that  averment,  because  he  was  a  stranger  to  the  deed.  But  Belknap  was 
of  opinion,  that  he  ought  to  answer  the  deed  as  much  as  if  he  had  been  a 
party.  And  after  sothe  argument,  whether  the  tenement  could  become  frank 
fee  without  express  words  in  the  deed  to  that  efiect,  Hastings^  counsel  for  the 
tenant,  said,  since  by  the  deed  certain  rent  is  reserved  to  the  lord  for  all  ser- 
vices  and  custom;  so  that  by  the  deed  the  tenant  shall  be  discharged  of 
every  custom  and  tallage  due  to  the  manor :  and  besides,  the  lord  had  granted 
by  express  words  to  hold  at  common  law,  and  so  out  of  the  nature  of  antient 
demesne :  wherefore  he  demanded  judgment,  and  that  the  writ  might  abate. 
Persay,  in  answer,  said,  notwithstanding  this  deed  of  confirmation  the  tenant 
shall  hold  of  the  lord  as  he  held  before,  but  not  by  such  quantity  (t.  e,  of  rent) ; 
for  the  same  land  shall  be  demanded  by  writ  of  rijpfht  in  the  court  of  the  same 
lord  who  confirmed,  and  only  the  quantity  (t.  e.  of  rent)  by  the  deed  is  chang- 
ed into  a  lesser  sum.  1  say,  that  the  tenure  is  only  changed  pro  tarUo.  To 
which  Belknap  saysi  "  It  is  true  that  the  lands  shall  be  deraandable  by  writ 
'*  of  right  in  the  court  of  the  lord  after  this  confirmation,  because  every  writ  of 
"  right  patent  shall  be  commenced  there :  but,  after  the  confirmation,  (he  land 
**  shall  no  longer  be  demanded  by  writ  of  right  in  antient  demesne,  but  by 
**  writ  of  right  f  according  to  the  custom  of  the  manor;  because  by  the  con- 
**Jirmation  the  land  is  discharged  of  all  inanner  of  custom  of  the  manor;  and 
**  he  shall  hold  by  the  services  contained  in  the  confirmation.  And  I  say,  that 
**  this  tenant  shall  be  aid^d  now  by  a  rej^egiare  against  his  lord,  if  the  lord 
"  demand  m6re  services. of  him  than  are  comprised  in  his  confirmation,  and 
**  shall  not  be  aided  by  monstraverunt,  because  he  holds  not  by  custom  of  the 

(a)  Vide  Watkint  on  Copyh.  368,  when  by  mietake  the  question  in  this  case  is  suppoeed 
to  have  ariitn  on  an  alienation  brfars  the  statute. 
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**  manor  ;  on  which  account  it  seemsr  clearly  that  hy  the  charter  it  is  Jrank 
**  fee :  wherefore  see  if  you  would  say  uny  thing  else."  And  althovgk  what 
is  afterwards  put  by  Kirtony  Justice,  seems  in  part  hardly  to  be  Teconcileable 
with  what  had  been  before  laid  down  by  Bdhnap^  yet  he  agrees  so  fiir  as  ta 
say  that,  "  where  the  tenancy  is  changed  he  shall  not  be  brought  into  the 
**  court  by  custom  of  the  manor  but  into  another  court,  as  his  court  baron ; 
**  and  that  the  land  shall  be  demanded  by  writ  of  right  patent ;  beeamse  the 
**  land  is  holden  of  him  where  parcel  of  the  services  are  stued  to  him  by  the 
**  deed,  as  it  is  here.  And  the  judgment  of  the  Court  seems  to  have  been  ac- 
cording to  what  was  laid  down  4>y  Belknap :  and  is  in  the  same  sense  refer- 
red to  in  Brooke's  Abr.  title  Ancient  Demesne,  pi.  8,  and  Confirmation^  pL 
6\  and  is  cited  in  Co.  140,  (referring  to ^49  E.  3.  7,)  in  these  terms,  Til.  "If 
'*  the  lord  of  anttent  demesne  confirms  the  estate  of  the  tenant,  to  hold  by 
"  certain  serrices^  ad  communem  legem  ;  although  the  estate  of  the  tenant  is 
**  not  changedi  nor  any  transmutation  of  the  possession,  yet  the  quality  of  his 
**  estate  is  changed  ;  for  the  tenant  shall  not  be  afterwards  impleaded  by  pedt 
^  writ  of  right  close  ;  and  the  lord  by  the  confirmation  is  discharged  from  the 
"  customs  of  the  manor"  So  that  it  appears  upon  the  whole,  that  whether 
the  tenement  in  question  were  originally  in  its  own  proper  nature  and  quality 
of  the  description  of  frank  tenure,  in  which  case  it  would  be  deviseable  hf 
the  immediate  operation  of  the  statute  of  wills ;  or  whether  it  were  of  a  Ttf- 
lenage  tenure,  analogous  to  antient  demesne ;  still  under  the  operation  of  the 
indenture  of  24  Car.  2,  the  immediate  customs  by  which  this  teneinent  was 
distinguished  from  other  latids  holden  in  free  and  common  soccage  have  be-' 
come  extinguished,  and  the '  land  of  course  also  become  deviseable  as  any 
other  soccage  land  under  the  statute  of  wills  is ;  and  consequently,  that  thie 
defendants  are  as  devisees  entitled  to  take  it  under  the  devise  thereof  which 
has  been  made  to  them.(l)  The  consequence  of  which  is,  that  the  Terdiet 
should  be  entered  in  favour  of  them,  the  defendants. 

Fostea  to  the  Dsfeskdants. 


The  Kbg  V,  Thornton. 

4  East,  294.*  Nov.  14, 1803. 

A  oharter  conttitatM  a  corporation  to  oontist  of  two  bailiffs  (senior  and  junior),  12  alder- 
men, and  an  indefinite  number  of  bnrgesses ;  and  after  nominating  tlie  two  first  bailijSs, 
and  directing  the  election  of  the  first  12  aldermen,  provides  that  on  a  certain  day  in  the 
year,  the  senwr  bailiff  shall  be  chosen  by  the  bailiffii  and  aldermen,  or  the  raajor  pait  of 
them,  oUtoftke  tddemun^  for  one  year,  and  vntil  amoih&r  of  tke  oMsrMsm  te  Mat  spsseis 
Ace  matMor  skouU  be  eUcttd^^perfeeted,  mid  noorn;  and  also  provides  for  the  election  of 
the  JMiiior  bailiff  on  the  same  day,  by  a>different  mode  of  election  for  one  year,  onii  vmCtf, 
&«.  (as  before) :  held  that  the  tvfo  bailiffs  do  not  thereby  constitute  but  oM  officer;  and 
that  the  senior  and  junior  bailiffii  of  ^dioerent  jrears,  last  legaUji  appointed,  (thbir  tes^- 
tive  successors  de  faela  for  several  yean  having  been  ousted  by  quo  warraolfw)  mq^bt 
eoalesoe  tofether,  and  preside  at  a  corporate  meeting  of  the  bailifis  and  aldemen  lor  the 

^  election  of  a  senior  bailiff.  And  that  the  charter  having  directed  the  future  election  of  a 
swim  bailiff  (after  the  first  appointment  of  two  bailiffs  and  twdvt  aldermeii)  to  be  made 
of  oiuafikt  aldermen^  must  be  taken  to  mean  that  there  should  be  only  afsMK'koling 
eifioient  aldermen  apart  from  the  senior  bailiff,  who  was  also  an  ald^man;  and  oonse- 
^uently,  that  six  aldermen  were  a  majority  of  that  inteml  part  capaible  of  makinff,  to- 
getlM^r  with  the  two  last  legal  bailiffii,  an  elective  assembly  for  the  purpose  of  choosing  a 
eenior  bailiff. 

THIS  was  an  information  in  natuie  of  a  quo  warranto  against  the  defen- 
dant, to  know  by  what  authority  he  claimed  to  exercise  the  office  of  senior 
baiMof  the  town  of  £aft  Betford  in  the  county  of  Nottingham:  to  which 
the  defendant  pleaded,  That  the  bailifis  and  burgesses  of  East  Retford  were 

(1)  Vide  ilMd.  CanoUyy.  Vcnm^al.  6  £wtM.    iVed.  Ceokr.Jkmsrs,?  Esn^29», 
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m  body  ootpoimte  bf  prescription ;  a]i4  that  by  ft-chArter  of  2^di  Novemtet^  6 
Jac  1,  the  King  gimnted,  thtt  they  ahould  be  a  body  corporate  by  the  name 
<>f  the  bailifi  and.  burgesses  of  the  town  of,  £(wl  <JRe(/«^e2;  and  that  .there 
might  be  from  thenceforth  for  ever  within  Ae  said  town  two  of  the  burgesses 
to  be  chosen  in  the  manner  therein  mentioned,  of  whom  one  shoald  be  called 
stfitsr  baiiiff,  and  the  other^Atsr  bailiff ;  and  that  there  should  be  twehe  of 
the  borgiesses  to  b^  chosen  m  the  manner  therein  mentioned,  who  should  be 
aldermen  of  the  said  town.  The  charter  then  named  WiUiam  T^amUm  to 
be  the  first  senior  bailiff,  and  ffickolas  Watton  to  be  :lhe  first  junior  bailiff^ 
and  directed  that  they  should  continue  in  their  offices  until  the  feast  of  St» 
Mkkmd  then  next^ensuing,  and  from  thenoe  untU  two  other  of  the  burge^et 
should  be  m  due  manner  elected^  peffeeted^  and  sworn^.  according  to  the  pro- 
visions after  expressed  in  the  same  charter.  The  charter  then  went  oa  to 
appoint  aldermen  for  the  town  thus:  That  the  bailiffs,  and  burgesses  of  the 
town  for  the  time  being,  When  to  thenl  or  the  major,  part  of  them  it  should 
eeem  expedient,  upon  public  summons,  might  assemble,  and  that  the  batliflb 
and  burgesses  beiofl;  so  assembled,  or  the  major  part  of  thcfm,  might  chuse 
toelae  of  the  mere  honest  burgesses  to  be  aldermen  ;  which  said  twelve  d« 
dermen  so  as  aforesaid  to  be  elected  ahould  take  aQ  oath  btfore  ike  badifi 
faithfully  to  execute  the  office  ^faldennaUr  and  aft^?  the  bath  so  taken  they 
flhould  bear  and  execute  the^office  during  their  natural  Ures,  unless  amoTed, 
and  should  be  of  the  common  council  of  the  town,  and  asmtmg  to  the  baAifi 
in  all  thinffs  whatsoever  concerning  the  said  town.  The  charter  then  direct* 
ed  the  mode  in  future  of  electing  the  Uao  bailiffs^  viz.  that  the  baUiffs  and  of* 
dermen  for  the  time  being,  or  the  major  part  of  them  for  the  time  being,  might 
ehose  yearly,  tin  the  &M, Monday  in  Jiuguetf  one  o^  the  aldermen  for  the 
time  being  to  be  <eii«or  bailiff,  who  before  his  admission  to  the  office  should 
lieewom  before  the  last  baiUffSj  his  predecessors,  on  the  feast  of  Saini 
Miehad^  and  after  such  oath  taken  he  should  execute  the  office  of  senior  bailiff 
for  omewhole^year  then  next  following,  and  from  thence  untU  one  other  of  the 
aldermen  to  that  ojffjce  in  due  manner  should  be  elected^  perfected  and  sworn* 
The  charter  then  directed  the  mode  of  chusing  the  junior  bailiff,  viz.  by  the 
baillfft  and  aldermen,  or  the  major  pari  of  thep,  nominating  two  out  of  the 
burgesses,  one  of  whom  should  be  elected  by.  the  bailiffs,  aldermen,  and  bur* 
ffesses,  or  the  greater  part  of  them,  who,  after  he  ahould  have  been  sworn  in 
like  manner  brfore  the  last  bailijfs  of  the  said  town  his  predecessors,  should 
be  oMe  to  execute  the  office  of  junior  bailiff  for  one  year  then  next  foUow* 
tng,  and  from  thence  uniU  one  other  burgess  should  in  due  manner  be  elected^ 
perf acted  and  sworn.  The  charter  then  provided,  that  in  case  it  should  hap* 
pen  that  the  senior  or  junior  .bailiff,  or  either  of  them,  should  die,  or  be  to* 
moved  from  their  office^  at  any  time  within  one  year  CLfter  they  have  as  afore- 
said been  pre/errec2  and  sworn  to  the  office  of  senior  bailiff  or  junior  bailifft 
then  and  so  often  an  election  should  be  made  of  another  person  or  other  per* 
sons  to  supply  the  said  office  of  senior  bailiff,  or  junior  bailiff,  or  either  of  them 
so  dead  or  amoved ;  and  that  he  or  they  so  as  aforesaid  elected  or  preferred 
to  the  said  office  or  offices  of  senior  bailiff,  and  junior  bailiff,  might  hold  the 
same  offieco  during  the  rdsidue  of  the  same  yekr ;  the  oath  aforesaid  b^ing 
first  taken  before  the  other  surmving  baUiffand  three  or  more  aldermen^  or 
if  both  bailiA  should  be  dead,  dien  before  three  or  more  aldermen,  and  so  as 
often  as  the  case  should  happen.  The  plea  then -set  out  the  election  of  senior 
and  junior  bailifb  from  the  year  1796  to  1801  inclusive.  It  then  stated  pro- 
ceedings in  quo  warrantoid),  and  judgment  of  oc^ster  in  1802  against  many 
of  the  senior  and  junior  bailiffs  elected  during  that  period ;  And  alleged,  that 
thereby  one  David  Wheelwright,  (who  was  chosen  jenior  bailiff  in  1797), 
and  one  nomas  Barker^  (who  was  chosen  junior  bailiff  in  1796)9  being  the 

ra>  Vid«  ito  V  CZsr Ac,  8  £sst,  76. 
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last  senior  and  junior  bailiffi  lawfully  chosen,  continaed  lawfully  lo  hold  orer 
and  etercise  their  respective  offices  until  the  defendant  was  chosen  fotior 
bailiff  on  the  17th  oi  November  1802,  under  a  writ  of  mamdanmsj  a(  a  cor- 
porate meeting  then  holdenv  at  which  the  said  Whedrighi  and  Barker  pre* 
sided  as  senior  and  junior  bailifis,  and  at  which  Mix  aldermen  met,  being,  as 
alledged  by  the  plea,  a  majority  of  the  bailiffs  and  aldermen  of  the  said  town ; 
there  not  having  been  any  election  of  bailiffs  on  the  previous  charter-day  (the 
first  Monday  in  August  1802),  owing  to  a  sufficient  number  of  aldermen  not 
ilttending,  nor  on  the  day  next  after,  according  to  the  statute.  The  plea  then 
stated  such  election  of  tbe  defendant  to  be  senior  bailiff  atsuch  .meeting  of 
the  two  bailiffii  of  di&rent  years  so  holding  over,  and  of  six  aldermen  ;  and 
that  he  was  sworn  into  office  before  the  same  bailiffs.  There  was  a  second 
plea,  stating  an  usage  from  the  time  of  granting  and  accepting  the  diarter, 
for  the  bailifis  and  six  or  more  of  the  aldermen  to  meet  to*  elect  the  semmr 
biuliff.  To  both  these  pleas  the  Crown,  after  setting, out  another  part  of  the 
charter  of  Jac.  1,  whereby  it  was  granted  that  the  bailiffs  and  twdw  alder- 
men for  the  time  being  should  from  time  to  time  be  of  the  common  council  of 
the  said  town,  and  that  the  bailiffs  and  aldermen,  or  the  major  part  of  lAeai, 
of  whom  the  bailiffs  should  be  two,  met  together,  should  have  full  power  and 
authority  to  make  by«laws ;  demurred  generally.    In  the  last  term, 

Dmnpier,  in  support  of  the  demurrer,  made  two  objections  to  the  defeo- 
dant'a  title  as  set  forth  in  the  pl^ ;  1st,  That  there  was  not  a  good  corporate 
meeting,  to  constitute  an  elective  assembly ;  a  majority  of  the  aldermen  not 
being  present.    2d,  That  the  bailiffi  who  presided  at  such  meeting  were  not 
'  proper  presiditig  officers.     1st,  By  the  words  of  the  charter  the  elective  body 
IS  to  consist  of  two  integral  parts,  both  of  which  must  attend  by  their  majority 
in  order  to  constitute  a  good  corporate  meeting.    The  two  bailiffs  are  one  in- 
tegral part,  both  of  whom,  (unless  in  case  of  a  vi^caney  in  the  office  of  one  of 
them  l^  death  or  amoval,  which  is  ei^ressly  provided  for,)  must  attend,  as 
one  alone  would  not  form  a  majority  :  the  two  make  but  one  officer,  and  both 
must  preside.     Rex  t^  Smart,  4  Burr.  2241 :  Rex  v.  Bailiffs,  ^c.  oflpswsekf 
2  Ld.  Ray.  1237,  aAd  Salter  v.  Grostenor,  3  Mod.  303.     And  for  this* part 
of  the  arffuroent  it  may  be  taken,  that  two  bailifl^  de  facto  did  attend  the  elec- 
tion.   The  aldermen'  form  the  •  other  integral  part,  the  majority  of  which  is 
seven.    -For  the  corporation,  as  appears  by  the  charter,  properly  consists  of 
twelve  aldermen  besides  the  senior  bailiff,  who  is  also  required  to  be  an  alder- 
man;  for  the  twelve  aldermen  are  expressly  appointed  to  be  a  common 
council  asHsting  to  the   bailiffs;   whereas  if  the   charter  had  meant  that 
.  the  Senior  bailiff  should  be  reckoned  as  one  the  twelve  aldermen,  it  would 
have  appointed  the  common  council  to  consist  of  the  bailiffs  and  eleven 
aldermen,  or  at  least  of  the  bailiffs. and  aldermen  generally,  without  re- 
ferring to  the.  number  twelve.    It  would  be  inconsistent  also  with  the  gen- 
eral design  of  the  charter  to  reckon  the  senior  bailiff  as  one  of  the  alder- 
men ;  for  the  bailiffs  are  to  preside,  and  the  aldermen  to  be  presided  over ; 
each  therefore  must  appear  in  person,  and  the  number  cannot  be  completed  by 
counting  the  same  person  twice  in  respect  of  his  two  official  characters.    His 
character  of  alderman  merges  pro  ternpare  in  the  higher  office.    If  a  charter 
direct  an  act  to  be  done  by  a  mayor  and  twelve  aldermen,  it  must  be  under- 
stood that  a  majority  of  twelve  aldermen  must  be  present  at  the  meeting  be- 
sides the  mayor,  though  he  might  happen  to  be  an  alderman.     And  this  is 
expressed  in  effect  in  that  clause  of  the  charter  set  out  in  the  replication ; 
which,  after  granting  that  the  bailiffs  and  twelve  aldermen  should  be  the  com- 
mon council,  requires  that  the  bailiffs  and  aldermen,  (t.  e.  the  12  aldermen 
before  mentioned)  or  the  major  part  of  them,  of  whom  the  bailiffs  should  be 
two,  should  meet,  ^nd  make  by-laws  :  this  shews  that  the  foitor  bailiff,  though 
an  alderman  was  not  reckoned  in  the  number  of  the  twelve,  during  his  pre- 
sidency as  a  bailiff.     Non  constat  that  the  first  senior  bailiff  was  an  alderman ; 
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md  then  ^oai  aldermen  exclusive  of  <he  bailHTs  must  hate  attended  at  the 
first  election  to  have  constituted  a  maiolrity  pf  the  aldermen/  The  only  other 
construction  of  the  charter,  referring  the  word  ikem  to  the  meeting  of  the  ma* 
jor  part  of  the  bailiffi  and  aldermen,  considering  them  as  one  integral  bod/, 
would  go  to  show  that  a  meeting  of  eiffht  ttldermen  only,  without  either  of 
the  bailiffs,  wotfld  be  good :  which  would  be  directly  contrary  to  Rex  v.  Mil'^ 
ier,  6  Term  Rep.  308,  recently  confirmed  by  the  Court  in  Rex  v.  Ma^tf(a). 
It  was  therefore  necessary  that  both  the  bailiffs  and  seven  aldermen  at  least 
should  meet  to  form  a  corporate  assem^y,  though  the  majority  of  that  number 
when  so  assembled  would  be  competent  to  elect ;  and  as  six  of  the  aldermen 
only  attended  at  the  defendant's  election,  it  was  invalid.  But  supposing  tix 
aldermen  were  sufficient  to  constitjite  a  majority  of  that  body,  by  exckidinglhe 
senior  bailiff  as  one  of  the  twelve,  yet,  2dly,  the  penons  presiding  at  the  corpo*- 
zate  meeting  weire  not  competent  bailiffs  for  that  purpose ;  and  though  the  pro* 
per  greens  wiio  might  have  presided  were  present  at  the  meeting,  yet  if  diey  did 
not  m  fiuA  preside,  it  is  the  same  as  if  thev  were  absent,  acccmling  to  Rex  v* 
Gterter,  Cewp.  68,  and  Rex  v,  EUiSy  2  Stra.  994.  This  election  was  not 
«ipon  a  charter  day,  nor  on  a  vacancy  by  death  or  amotion,  but  by  virtue  of 
a  mandtuttus  under  the  stat  11  Geo.  1.  c.  4.  To  make  the  presidency  tbei;e- 
foreof  the  acting  bailifis  good,  they  must  either  be  the  proper  ofiicen  who 
ought  to  have  presided  on  a  charter-day,  or  under  s.  1,  and  2,  of  the  act ; 
**  -the  Mrsons  having  a  right  to  vote,  beiorg  the  nearest  then-  present  in  place 
and  office  to  the  peraon  or  penons  so  absenting  himself  or  themselves.^ 
Now  these  persons  answered  neither  of  those  descriptions.  It  will  be  contend-  , 
ed,  that  in  conseqaence  of  the  ouster  of  the  intervening  bailiflb,  the  last  good 
bailiffs  continued  in  their  office^ ;  but  no  case  has  gone  the  length  of  deciding, 
that  annual  officere  can  hold  over  after  an  election  di  facto  of  persons  to  suc- 
ceed them ;  for  after -having  once  relinquished  their  offices  in  &ct,  they  can- 
not resume  them  again  without  a  new  eljectioa;  and  the  statute  evidently 
meant  only  to  provide  for  a  .case  where  no  election  in  fact  was  made  on  the 
eharter-day.  In  Prowae  V.  JPool,  2  Bro.  P.  G.  167,  it  was  particular{v  insist- 
ed on  in  the  reasons  for  sustaining  the  judgment  of  the  Exchequer  Chamber^ 
(and  which  was  affirmed  in  Dom.  Proc.)  that  no  other  persons  had  been 
elected  or  swofn  in  the  room  of  the  old  officers  who  held  over.  The  conse- 
quences of  a  contrary  doctrine  would  b^  very  inconvenient ;  for  if  the  old  oi* 
ficers  continued  in  their  offices  notwithstanding  their  retinquishmeni  of  them 
in  fiict  and  the  election  of  otheni  all  corporate  meetings  and  judicial  acts 
done  by  the  others  as  justices  of  peace  viriuie  officii  have  been  coram  mm  ju* 
dice  and  void,  and  the  magistrates  defado  been  guilty  of  so  many  trespasses ; 
or  if  such  acts  be  deemed  valid  as  done  by  magistrates  defactOt  then  during^ 
all  the  intermediate  time  from  the  last  good  election  of  baili&  there  have 
been  more  magistrates  in  the  town  than  were  warranted  by  the  chapter.  The 
case  most  like  this  is  one  provided  for  by  the  charter,  where  both  Ae  bailifis 
die,  in  which  case  the  three  senior  aldermen  are  the  swearing  in  officen,  and 
either  they  or  the  senior  alderman  should  have  presided.  [Lord  EUenhcr^ 
entgh^  C.  J.  asked  if  he  could  shew  any  authority  tb  warrapt  a  proceedinff  bv 
analogy  in  such  a  case  ?]  Another  objection  is,  tnat  the  senior  and  junior  bail- 
ifis presiding  at  the  election  were  appointed  of  different  yean,,  and  cannot  on 
that  account  coalesce  into  one  good  officer.  The  bailim  of  the  same  year 
are  but  one  officer,  according  to  R,  v.  SmarU  4  Burr.  2241,  and  the  other 
cases  before-mentioned.  The  junior  bailiff,  who  i^  not  an  alderman,  had  no 
right  to  join  in  the  meeting,  but  qvl\y  virtute  offien ;  and  he  is  no  officevi 
but  only  as  he  is  elected  in  conjunction  with  the  senior  bailiff  of  his  own 
year:  he  never  was  joined  with  the  senior  bailiff  of  another  year.  There* 
fore,  if  recourse  may  be  had  to  the  last  senior  and  junior  bailiff  legally  elect- 

(a)  JhU^  17,  and  3£ast,  813. 
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ed,  they,  must  bq  the  la^t  who  made  a  complete  offieer  of  the  same  year.  The 
moiety  qf  an  officer  of  one  year  canbot  be  united  with  a  simihir  moiety  of 
another  year.  The  officer  so  constituted  is  neither  of  the  one  year  nor  the 
Qth6r.  They  never  had  at  any  one  time  any  corporate  place  or  office.  And 
here  Parker^  who  was  seAior  bailiff  in  the  year  that  Barker  was  junior  bailifi^ 
is  still  living.  [Lord  Ellenhorgugh^  C.  J.  There  doe's  not  appear  to  be  any 
unitv  of  election.  The  charter  appoints  the  senior  bailiff  to  hold  substantiTe* 
ly  till  another  alderman  be.  elected.] 

,  Beader^  contra.  First,  A  majority  of  the  aldeirmen  were  present  at  the  de- 
fendant's ele<^tion,  whether  the  whole  number  be  taken  to  consist  of  twele  ex* 
elusive  or  inclusive  of  .the  senior  bailiff;,  for  this  latter,  who  is  an  aldennan, 
having  been  {>reaenty. constituted,  with,  the  other  six  aldermen,  a.  majority  of 
the  .12  or  13,  whicbevef  the  number  be.  The  proper  number,. however, 
seems,  upon,  the  true  construction  of  the*  charter,  to  be  only  12,  including  the: 
senior  bailiff;  for  although  upon  the  first  appointment  two  baiUK  might  have 
been  nominated  by  the  Grown,  who  were  not  aldermen,  and  12  persons  be* 
sidbs  to  be>the  first  aldermen  (which  sufficiently  accounts  for  the  warding,  of 
the  clauses  relatinj^  t6  the.xommon  council,  and  the  making  of  by-laws) ;  yet 
as  the  charter  provides  that  every  successive  election  of  senior  bailiff  should 
be  made  out  of  the  body  of  aldermen,  an<l  no  power  is  given  to  elect  an  al* 
derman  but  in  case  of  vacancies  by  death  or  amotion,  there  could  not  be  sub- 
sequent to  the  first  election  of  a  senior  baiUff  more  than  deven  aldermen  at 
any  one  time.  The  election  is  to  be  made  by  **  ^e  bailifis  and  aldermen  for 
the  time  being,  or. the  major  part  of  them" :  now  '*  them"  cannot  mean. the  al- 
dermeQ  alone,  Uie  last  inHnediate  antecedent ;  for  that  would  be  to  exclude 
the  bai|i&,  who  were  evidently  meant  to .  be  included ;  nor  is  the  term  ma- 
jority applicable  to  the  ttoo  bailiffs  alone  ;  and  if  the  intention  had  been  that 
the  two  bailiffs  and  the  majpr  part  of  the  aldermen  should  elect,  it  would 
have  been  so  expressed :  it  must,  therefore,  apply  to  both  descriptions  of  per- 
sons united  as  one  aggregate  body  of  electors.  And  there  is  the  less  reason 
for  considering  the  bauiffi  and  the  aldermen  asi  two  integral  parts,  for  this^ 

Surposet  beeause  one  of  the  bailifis  must  always  form  one  of  the  body  of  al- 
ermeo*  This  distinguishes  the  present  case  materially  frcmi  Bez  v.  Miller^ 
6  Term  Rep.  268,  where  tber^  was  no  such  link ;  nothing  in  common  be- 
tween the  body  of  48,  and  the  other  integral  part  pf  the  elective  body :  besides 
which,  the  48  were  reduced  to  19 ;  and  therefore  by  no^  medium  of  ealcttla- 
tion  could  ihey  be  said  to  b^ represented. by. a  majority  of  tljieir  proper  numbers. 
There  is  no  ground  (or  saying  that  the  character  of  alderman  merges  while 
the  alderman  is  serving  as  senior  bailiff;  for  the  doctrine  of  merger  only  ap- 
ptiee  to  incompatible  offices;  but  here  there  is  no  incompatibility  in  one  of  a 
body  sitting  as  the  .presiding  officer  of  it  when  assemUed ;  as  where  die  eld<e 
efii  alderman  presides  in  the  absencei  "&»:.  of  a  mayor  or  other  head  ofikeri 
whicl^  may  happen  to  be  the  case  under  stat.  11  Geo.  1,  he  does  not  thereby 
lose  the  character  o(  alderman,,  nor  his  right  of  voting  and  being  counted  as  one 
of  that  body;  As  to  the  second  bbjection,  of  the  want  of  proper  presiding  of- 
ficers ;  which  objection  is  founded,  first,  upon  the  recurrence  back  to  fmner 
bailiffs  dejure,  after  intervening  elections  of  others  de  yac<o,  who  had  served 
the  offices ;  and  secondly^  because  of  the  recunonce  bad^  to  senior  and  junior 
bailiffs  of  different  years,  who  it  is  said  cannot  coalesce  to  form  one  officer. 
As  to  the  first  branch  of  the  eijection,  the  election  of  bailiffs  de  facto  merely 
oould  not  put  an  end  to  the  legal<  appointment  of  the  bailifis>in  office  at  the 
time ;  for  the  charter  directs  the'  bailifis  to  hold  over  '>  until"  others  shall  '*  m 
due  manner  be  dected^  perfected^  and  sworn"  ;  in  otheir  words,  until  legal  suc- 
cessoifs  shall  have  been  appointed  to  them»  And  whatever  inconveniences 
may  ensuoj  they  have  been  already  incurred  by  the  judgments  in  Quo  Wat' 
ranto  vacating  the  appointments  of  the  intervening  bailiffs.  Judicial  and 
ministerial  acts  may,  however,  bO  done  by  officers  de  fado.    There  is  no 
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ease  wUch  has  decided,  diat  a  legal  officer  knproperly  ^displaced  hy  another 
may  not  resame  hie  fdnctions.  Suppose  one  c4'the  bailiffs  improperly  amoT- 
ed,  and  another  chosen  in  his  stead,  and  afterwards  ousted  within  the  year^ 
the  amoTed  officer^  would  necessarily  resame  his  functions,  and  act  affain  with 
Us  coadjutor.  Then  as  to^  the  second  branch  of  this  objection,  that  Uie  senior 
and  maior  bailiffi  of  differ^  years  cannot  coalesce  :  if  it  be  necessary  to  re- 
cur back  at  all,  the  question  must  always  be,  Who  was  the  last  legal  senior 
and  who  the  last  legal  junior  bailiff  in  existence  ?  In  the  Maidm  case(a) 
the  two  bailifis  were  named  in  the  charter  as  exercising  one  office^  and  no 

S^wer  is  there  stated  to  hold  over.  But  here  the  words  of  the  charter  are 
fierent ;  it  does  not  direct  that  the  senior  and  Junior  bailiffi  shall  hold  over 
till  the  election  of  other  senior  and  junior  bailifis ;  nw  are  the  elections  to  be 
made  by  the  same  body,  nor  pece^sarily  at  the  same  insuint  of  time  \  but  the 
settlor  bailiff  is  directed  to  hold  over  till  the  due  election  of  another  senior 
bailiff  by  one  body,  and  the  junior  bailiff  is  to  hold  over  till  the  due  election 
of  ano^er  junior  bailiff  by  a  diSexent  body.  It  is  true  that  when  so  elected, 
the  two  are  to  act  together,  and  their  concurring  presence  is  necessary  to  form 
aigood  elective  assembly/  But  supposing -them  to  form  bi^t  one  officer,  yet 
there  is  no  identity  of  persons  with  the  office ;  and  the  two  who  were  last 
legalljr  appointed  m  the  form  respectively  prescribed  by  the  charter,  at  what- 
ever  time  so  appointed,  would  form  that  one  officer  till  a  legal  suceessor  were 
respectively  appointed  to  each^  At  all  events,  if  the  construction  of  the  char- 
ter he  doubtful,  the  usage  will  prevail  in  support  of  the  defendant's  election. 
[Lord  EOentor&mght  C;  J.  There  is  no  necessity  lor  entering  into  the  argu- 
ment on  this  part  of  the  case.  Ail  the  authorities  are  collected  io  the  cases 
of  Bez  V.  BdlrtMger,  4  Term  Rep.  810,  and  Rex  v.  MiOer,  6  Term  Rep.  26a] 

Bampier^' in.  reply ,.  observed,  that  Bexr.  Miller  was  decisive,  that  usage 
cannot  prevail  against  the  plain  words  of  a  charter ;  and  therefore  there  was 
no  need  now  to  discuss  the  point*  That  if  the  senior  bailiff  were  to  be  reck* 
oned  aaone  of  the  aldermen,  then  the  corpomtion  would  only  have  had  pow- 
er to  elect  efeoen  aldermen  in  the  first  instance,  whereas  power  was  expressly 
given  them  to  elect  iwdvez' Bui  it  was  not  reasonable,  to  suppose  that  the 
King  intended  that  a  different  number  of  aldermen  were  to  be  continued  from 
what  he  had  at  first  appointed.  And  that  the  contrary  must  be  inferred  firom 
the  clause  set  out  in  di6  replication* 

Cur.  adp.  vulL 

Lord  Eiusnuobovoh,  C.  J.  now  delivered  judgment.  (After  stating  the 
pleadings  as  before  set  forth).  At  the  argument  of  this  demurrer  in  4ie  last 
term,  two  objections  were  taken  on  the  part  of  the  Grown  to  the  title  of  die 
defendant  to  th^  office  of  senior  bailiff,  as  set  forth  in  his  first  plea*  lst» 
That  there  was  not  a  good  corporate  assembfy  of  bailiffs  and  aldermen  on  the 
]7t}i  of  iVo9. 1802,  (the^dajT  of  election  under  tne  fnttn4amug  when  the  defen- 
dant was  elected  senior  bailiff,)  competent  in  point  of  number,  that  is,  in  re- 
spect of  the  majority  required  by  the  charter,  to  make  an^election  of  senior 
bailiff.  2d.  That  snppo3ing  there  Were  a  competent  assembly  in  point  of 
number,  yet  that  there  were  not  competent  vreeideng  qffieers  at  hteh  uectiom  : 
in  other  words,  that  the  persons  who  presided  as  biulifls  were  not  at  that  time 
the  due  and  legal  senior  and  junior  bailifi.  The  first-objectinn  turns  on  the 
question.  What  is  the  number  of  aldermen  in'thia  corporation  under  the  char* 
ter  ?  The  counsel  for  the  Crown  contend,  that  the  number  is  thirteen^  of 
whom  the  senior  bailiff  is  one  \  and  that  the  two  bailifis  making  one  integral 
part,  they  must  both  be  present,  as  bailiffs,  both  being  necessary  to  constitute 
a  majority  of  that  integral  part ;  and  also,  that  there  ought  to  be  Mv6n  alder* 
men  present,  in  order  to  constitute  a  majority  of  twelve  aldermen  besides  the 

(a;  12es  y.  JtflU«^  4  Boir.  Sa30,  sod  A  V.  Ar4V^  ib.  !^^ 
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senior  bailifit'    And  they  sityi  that  such  mast  have  been  the  case  at  the  first 
election  of  a  senior  bailiflf  next  after  the  grant  of  the  charter ;  because  the 
Crown,  having  by  the  charter  appointed  a  senior  and  a  joiiior  bailiff  by  name, 
then  directs  the  election  of  twdve  burgesses,  to  be  aldermen  ;  so  that  at  the 
next  charter  day  after  granting  the  charter,  there  must  have  heen  twdte 
aldermen,  besides  the  two  bailiffs,  and  of  course  seven  aldermen  would  have 
been  necessary  at  that  assembly  to  represent  the  body  of  aldermen.    To  this 
it  was  answered,  on  the  part  of  the  defendant,  that  the  charter  having  named 
the  senior  bailiff  before  tne  appointment  of  any  aldermen  in  this  corporation, 
such  senior  bailiff,  so  appointed  by  name,  was  not  an  alderman :  and  the  char- 
ter having  directed  that  Iwe/Mpersons  only  should  be  elected  aldermen,  and 
that  in  future  the  senior  bailiff  should  be  elected  out  of  the  aldemien,  that 
there  has  of  tight^been  only  eleven  aldermen,  besides  the  senior  bailiff,  ever 
since  the  first  charter  day  for  the  el&clion  of  bailiffi  next  afler  the  grant  of  the 
charter :  in  which  case  six  being  the  majority  of  eleven,  the  body  of  aldermen 
was  duly  represented  by  its  majority  at  the  election  in  question.     But  further, 
that  if  the  construction  of  the  charter  be  that  there  should  be  in  all  tJUrteen 
aldermen,  viz.  twelve  besides  the  senior  bailiff^  in  that  case  the  senior  bailifi^ 
who  was  himself  an  alderman,  and  six  other  aldermen,  being  present  at  the 
defendant's  election,  the  majority  of  all  the  aldermen,  sufficient  to  constitute 
a  legal  assembly,  was  present.    And  we  are  of  opinion  on  this  first  objection, 
that  there  was  a  good  corporate  assembly  on  the  17th  of  Noy.  1802,  eompe' 
tent  in  point  af  number.     The  charter  provides,  that  there  shall  be  two 
bailiiis,  a  senior  and  a  junior  bailiff,  and  twehre  aldermen.     But  in  providing 
that  the  senior  bailiff  shall  be  elected  out  of  the  aldermen,  it  prevents  ike  poe* 
sibilUy  of  there  ever  being  twdve  aldermen  substantively  and  distinctly  acting 
as  suchi  apart  from  any  other  corporate  character,  afler  the  first  year ;  be- 
cause as  afler  the  first  year,  the  senior  bailiff  was  to  be  elected  out  of  the 
aldermen,  being  twelve  in  number,  there  would  of  course  be  only  eleven 
aldermen  left  to  perform  the  proper  functions  of  aldermen,  which  is  by  the 
chiarter  declared  to  be  that  of  **  common  councU  of  the  town  assisting  asul 
aiding  to  the  bailiffs  of  the  same  town  for  the  time  being,  in  aU  tkingSf 
eauseSt  and  matters  whatsoever^  in  any  wise  touching  or  concerning  the  said 
town  ;^  an  office  which  of  course  cannot  be  filled  by  a  bailiff,  who  canwft  be 
council  and  assistant  to  himself    If  eleven  aldermen  are,  for  the  purpose  of 
all  elections  at  which  the  senior  bailiff  must  be  present  in  another  distinct, 
and,  for  the  time,  incompatible  character,  the  wnole  body  of  the  aldermen^ 
(and  which  thev  appear  to  us  to  be),  in  that  case  the  six  aldermen  who  were 
present  at  the  aefendant's  election  did  form  a  competent  majority  of  that  in* 
legral  part  of  the  electing  body,  consisting  only  of  such  eleven  members. 
And  upon  that  Supposition j  if  the  baiUffs  were  also  competent  offig^ers^  duly 
invested  with  thai  character ^  then,  inasmuch  as  both  of  them  were  present 
there  would  have  been  the  whole  of  thai  integral  pari^  (and  which  the  charter 
is  stated  in  the  replication  as  requiring  for  the  purpose  of  making  of  by*law8 ; 
on  which  occasion   the  bailiffs  and  aldermen  act  together  as  a  common 
council  for  that  purpose ;)  and  a  majority  of  the  other  integral  part  of  the 
elective  body  present  at  the  election.     So  that  in  this  way  of  considering  it, 
if  the  body  of  aldermen  consist  for  this  purpose  only  of  eleven  persons,  there 
was  a  majority  of  the  elective  body  present,  whether  they  are  to  be  taken 
collectively,  or  separately,  in  their  distinct  integral*  characters. 

This  brings  me  to  the  next  question,  viz.  Were  there  competent  presiding 
officers  at  this  election  I  The  bailiffs  do  not  form  together  one.  officer,  but  are 
two  officers,  having  as  presiding  officers  the  same  function,  but  capable  of  be* 
ing  elected  on  events  of  death,  amotion,  and  resignation,  at  difereni  periods  : 
of  holding  their  offices  of  course  for  longer  or  shorter  times,  and  necessarily 
determinable  at  different  times,  according  as  a  suecessor  to  either  might,  or 
might  not  be,  sooner  or  later  **indue  manner  elected^  perfected  asul  ncwnt." 
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Their  offices  do.  not  under  the  charter  determine  upon  the  election  and  swear* 
ing  in  of  another  officer  of  .the  same  denomination  defacio^  bat  such  successor 
must  be  by  the  terms  of  jlhe  charter  in  due  manner^  that  is,  legally  elected, 
perfected,  and  sworn,  in  order  to  determine  their  own  legal  holdiog  of  the 
office  in  question.  It  is  then  reduced  to  the  question,  Was  there  any  suc- 
cessor of  this  description  ever  put  in  the  place  of  either  of  the  two  baililSs 
who  presided  at  this  election  ?  AIJ  the  successors  of  Thomat  Barker^  the  duly 
elected  junior  bailiff  of  1796,  were  ousted  by  Quo  Warranto,  Thomat 
Barker  must,  therefore,  *still  continue  junior  bailiff  up  to  and  at  the  time  of 
the  election  in  question ;  no  junior  bailiff  having  ever  been  m  due  manner 
elected,  perfected  and  sworn  in  his  room.  In  like  manner,  David  Wheels 
wrightj  the  senior  bailiff,  duly  elected  in  1797,  continued  such  up  to  and  at 
the  time  of  the^electibn  in  question ;  all  his  ill-elected  successors  de  facto 
having  been  in  like  manner  ousted  by  Quo  Warranto,  And  if  each  of  these 
bailiiis  were  sepanitelv  good  officers,  they  must  be  jointly  so,  unless  the  char* 
ter  requires  each^  of  them  to  begin,  and  to  cease  to  exist,  at  the  same  precise 
periods  of  time  respectively,  which  it  does  not :  and  I  know  of  no  rule  of  law 
which  requires  any  such  thing.  And  if  these  bailiffs  are  the  proper  presiding 
officers,  if  the  election  had  b«en  on  the  charter  day,  they  are  also  the  proper 
presiding  officers  at  an  election  made  hy  mandamui  under  the  statute.  '  The  . 
consequence  is,  that  the  first  plea  of  the  defendant  is  good,  notwithstanding 
these  objections ;  which  makes  it  unnecessary  to  siiy  any  thing  as  to  the 
sufficiency  of  the  last  plea,  in  which  the  ueage  since  the  charter  is  relied 
upon.    There  must  therefore  be 

Judgment  for  the  Defendant. 


HajTward  v.  Ribbans. 

4  EMt,^  310.     Not.  14,  1608. 

When  a  verdict  is  taken  by  eonaent  rabject  to  the  award  of  an  arbitrator  as  to  the  qaantam, 
jadgment  cannot  be  cipied  for  the  aroonnt  of  the  inm  awarded,  without  first  obtaining 
the  nsoalnile  for  signing  judgment :  and  where  judgment  was  so  signed  against  the  prin<* 
eipal  without  such  rule,  and  the  plaintiff  proceeded  to  eieeutiott  acainst  the  bail,  after 
procuriog  a  return  of  wn.  est  imventus  to  a  ea.  ja.  against  the  principal  and  a  return  of  two 
ni/UZf  to  two  writs  of  scire  f arias  aninst  the  bail :  the  Court,  upon  application  of  Uie  bail 
together  with  the  principal,  held  Uiat  thej  were  entitled  to  be  relieved  from  such  judg* 
nent  against  the  principal,  and  its  consequences  against  the  bail ;  upon  an  affidarit  by 
them,  that  they  had  no  notice  of  such  judgment  till  the  writ  of  ea.  «s.  issued  against  the 
bail,  when  they  applied  to  vacate  the  proceedings.  But  the  Court  held,  that  they  could 
not  set  aside  tne  writ  of  ea.sa,  against  the  bail,  on  account  of  suc^  irregularity  of  the 
judgment  against  the  principal,  while  such  judgment  remained  in  force. 

UPON  a  rule  to  shew  cause,  why  the  writ  of  capias  ad  satisfaciendum  is- 
sued against  the  defendant's  haii  should  not  be  set  aside  for  irregularity,  with 
costs,  and  the  money  levied  be  restored ;  it  appeared  that  at  the  trial  of  the 
cause  on  the  20th  of  AprU  last,  a  Terdict  was  taken  for  the  plaintiff  by 
consent  for  5002,  subject  to  the  award  of  il.  B.  under  a  rule  of  Court;  who 
afterwards  awarded  the  defendant  to  pay  3*76/.  7s,  9d.  and  the  costs  of  the 
cause  and  the  reference.  The  verdict  was  accordingly  eptered  up  for  the 
sum  specified ;  and  afier  notice  to  attend  the  taxation  of  costs  before  the  mas- 
ter^  wnicfa  the  defendant  omitted  to  do,  the  costs  of  the  cause  and  of  the  ref- 
erence were  taxed  on  the  4th  of  June^  and  the  judgment  was  signed  the  same 
da]r  ufithoui  the  fdauUiffs  having  first  obtained  a  rule  to  sign  judgment.  .  The 
plaintiff  afterwards  issued  a  capias  ad  satisfaciendum  against  the  principal, 
which  he  procured  to  be  returned  non  est  inventus  on  the  14th  of  June  i 
and  after  issuing  two  scire  facias^  the  last  returnable  the  28th,  against  the 
bail,  which  were  both  retoroed  niAtf,  the  present  writ  of  capias  ad  satirfacien" 
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dmwif  now  floughl  to  be  set  aside,  was  'saed  out  And  k  farther  nmmteA 
firom  the  affidavits  of  the  priocipaU  and  the  bail,  and  their  attorney,  that  till 
such  ivrit  of  execution  issued  they  had  no  notice  in  fact  of  die  signing  the 
judgment  against  the  principal,  nor  of  the  proceeding  against  the  bail ;  other- 
wise the  principal,  who  was  forthcoming  all  the  time  at  his  usual  place  of 
residence,  would  have  been  rendered  in  due  time  in  discharge  of  his  bail ; 
and  that  notice  having  been  given  to  the  plaintiffa'  attorney,  before  the  judg* 
ment  signed  against  the  principal,  that  he  had .  become  a  bankrupt,  and  a 
commission  ordered  to  be  issued,  he  said  that  he  must  then  look  to  the  bail ; 
on  which  the  defendant's  attorney  answered,  that  if  he  proceeded  against  the 
bail  they  would  render  the  principal. 

Erslctney  Garrow,  and  Ctnnyn  shewed  cause,  and  contended,  first,  that  as 
the  plaintiff  was  entitled  to  enter  up  judgment  for  the  amount  of  the  aum 
awarded,  without  first  applying  for  the  leave  of  the  Court  so  to  do,  according 
to  Lee  V.  Lmguard^  1  East,  401,  so  it  was  not  necessary. first  to  d)tain  a  rale 
to  sign  judgment*. 

Tke  Qmrt^  however,  upon  reference  to  the  masteri  v?a8  clearly  of  opiniooi 
that  a  rule  to  sifn  judgment  was  necessary  before  judgikieht  entered. 

iSdly,  They  objected,  that  the  bail  could  not  take  advantage  in  this  collate^ 
laltind  summary  way,  of  any  irreguhifity  in  the  judginent  against  the  princi« 

Bil,  while  that  judgment  remained  in  force;  and  cited  CAcm&y  v.  VealtH 
od.  304,  and  Campbdf  v.  Cumming^  2  Burr,  U87.  [Lswrmcef  J.  observ- 
ed, that  those  were  cases  where  the  objection  to  the  iudgment  was  attempted 
to  be  shewn  by  pleading  in  a  collateral  action ;  to  which  the  general  rule  a[K 

5 lied,  that  an  erroneous  judgment  could  only  be  corrected  by  writ  of  error.] 
dly.  That  at  any  i^te,  this  being  mere  matter  of  irregularity,  it  was  now  too 
late  to  take  advantage  of  it ;  the  principal  having  had  all  Trmiiy  term  from 
the  14th  to  the  29th  of /«fie  to  apply  to  set  the  judgment  aside  on  diat  ac- 
count. 4thly,  They  contended,  that  there  was  no  necessity  for  notice  in  &ct 
to  the  bail  of  the  plaintiff's  intention  to  proceed  against  diem ;  the  return  of 
two  nikUs  upon  the  two,  writs  of  scire  faciat  against  the  bail,  after  nm  est  m- 
ffentus  returned  to  the  co.  la.  against  the  principal,  being  always  deemed  suf- 
ficient to  fix  the  bail(^.  [This  last  ground  was  not  disputed  by  the  counsel 
on  the  other  side,  «nd  was  assented  to  by  the  Cou0.] 

Gihbs  and  Marryat  in  support  of  the  rtile,  on  the  remaining  objections,  the 
second  and  third,  contended,  first,  that  it  was  competent  to  the  bail,  with 
whom  the  principal  jinned  in  the  application^  to  take  advantage  of  the  irregu- 
larity in  signing  judgment  against  the  principal,  without  having  first  obtained 
a  ruI0  to  sign  judgment ;  because  the  plaintiff  had  thereby  obtained  an  undue 
advantage  against  the  bail  themselves :  for  not  only  were  the  parties  surpris- 
ed for  want  of  such  due  notice  as  the  practice  of  the  Court  required  to  be 
given,  but  the  proceedings  themselves  were  thereby  accelerated  against  the 
bail ;  for  the  rule  for  judgment  being  a  four  day  rule,  if  that  had  been  givent 
the  second  scire  facias  would  not  have  been  returnable  till  the  second  return 
of  this  term,  instead  of  in  TVinity  term,  and  the  bail  would  have  had  so  much 
the  more  notice  to  render  the  principal.  And  secondly,  that  there  can  be  no 
waiver  of  an  irregularity  before  it  is  known ;  imd  here  none  of  the  parties 
had  notice  of  the  proceedings  till  the  execution  issned  against  the  bail. 

The  Court  said,  that  while  the  judgment  stood  against  the  principal,  the 
capias  ad  satisfaciendum  and  all  other  proceedings  founded  upon  suok  judg- 
ment must  dso  be  taken  to  be  regul&r*  That  the  present  rule,  therefore,  was 
conceived  4l(  wrong  terms ;  for  if  there  were  any  objection  founded  on  the  ir- 
regularity or  that  judgment,  the  rule  should  have  been  drawn  up  to  set  aside 
the  judgment  for,  irregularity,  and  the  subsequent  proceedings  on  it.  And 
therefore  in  strictaess  the  plaintiff  was  entided  to  have  this  mle  discharged 

(a)  Vide  CUarke  v.  Bred^mwil  Essti 89,  wbeie  the xessoa of  this piaetiee  is sssigiied. 
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with  costs.  Bat  the'  Court  were  of  opinion,  that  the  parties  had  not  waived 
the  irregularity,  not  having  had  notice,  as  far  as  appeared,  of  the  string  the 
judgment;  and  that  they  were  entitled  to  a  rule  for  setting' the  judgment 
aside  fqr  irregularity  and  all  the  subsequent  proceedings.  They  therefore 
proposed  to  save  future  expence  to  both  jmrties,  that  this  rule  should  be  dis- 
charged toithout  costs,  and  that  the  judgment  against  the  principal  and  aub* 
sequent  proceedings  against  the  bail  should  by  consent  be  set  aside. 

The  matter  accordingly  stood  over  to  give  time  to  counsel  to  obtain  sucjh 
consent :  and  finally,  what  the  Court  proposed  was  adopted. 


Doe,  on  the  Demise  of  Ann  Oilman,  Widow,  ».  Elvey. 

4  East,  313.    Nov.  16, 1803. 

Uader  a  deyise  to  ^.,  and  to  the  issue  of  his  body,  his^  Aer,  or  their ^  heirs,  equally  to  he  divi" 
ded  if  more  than  one ;  and  if  A.  have  no  iaaae  of  his  body  livingr  at  his  decease,  then  oyer : 
iMld  that  A.  took  at  least  an  estate  for  hfe,  with  a  contingent  remainder  in  fise  to  his  issae, 
if  an  J ;  in  which  case  the  remainder  over  was  also  contingent,  bein^  a  contingetiey  with 
a  doable  aspect ;  and  that  whether  w9.  took  for  life,  with  such  contingent  remainoersy  or 
whether  he  took  an  estate  tail,  the  remainders  over  were  equally  destroyed  hy  his  hav- 
ing soffisred  a  recovery  before  he  had  any  issue  born. 

THIS  ejectment,  brought  to  recover  the  possession  of  a  messuage,  6sc*  and 
premises  at  Dover,  in  the  county  of  Keni^  was  tried  at  the  last  assizes  for  that 
county,  when  a  verdict  was  found  for  the  plaintifi)  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

John  Crilnum,  being  seised  in  fee  of  tlie  premises  in  question,  by  his  will 
dated  the  28th  of  Marck  1772,  duly  executed  and  attested,  devised  the  same 
aA  follows :  '*  I  give  and  devise  iinto  my  wife  Mary  GUman  all  that  my  mes* 
**  suage  or  tenement,  with  the  outhouses,  dec.  in  Dover,  now  in  my  own  oc* 
^  cupation,  and  all  other  my  real  estate  to  hold  to  my  said  wife  and  her  as- 
^  signs  for  her  natural  life,  she  keeping,  th^  same  in  repair  |  and  frpm  and 
"  after  her  decease,  I  give  and  devise  all  the  same  to  my  son  Henry  Gilmanf 
**  and  to  the  i$sue  of  his  body  latofidly  begotten,  or  to  be  begotten,  his,  her,  or 
^  their  heirs,  equally  to  be  divided  if  more  than  one :  and  if  my  said  son  Hen* 
^  ry  Oilman  shall  have  no  i^sue  of  his  body  lawfully  begotten,  living  at  the 
*'  time  of  his  decease,  then  I  give  and  devise  the  said  messuage»  &c.  and  all 
**  other  my  real  estate,  unto  my  grandson  Hayes  Elvey,  and' to  his  heirs  and 
**  assigns  for  everJ*^  John  Oilman  died  in  November,  1775,  leaving  his  wife 
Mary  and  Henry  GUman  his  son  and  heir  at  law  him,  surviving.  Mary 
GUman  died  some  time  afterwards ;  and  upon  her  death,  Henry  GUman  en« 
tered  into  possession  of  the  premises;  and  being  seised  thereof,  in  Easter 
term  1788,  duly  suffered  a  common  recovery  of  them,  the  uses  whereof  weret 
by  indentute  dated  the  dd  of  AprU  1788,  (being  the  release  to  make  a  tenant 
to  the  prsBcipe,)  declared  to  be  to  the  said  Henry  GUman  in  fee.  Henry  Oil* 
man  afterwards,  by  his  will  dated  the  23d  of  June  1788,  duly  executed  and 
attested,  devised  the  premises  to  his  wife  Ann  GUman,  the  lessor  of  the  plain- 
tiff  in  fee  ;  and  died  in  Nov.  1796,  without  leaving  any  child  living  at  the 
time  of  the  death  of  the  said  John  GUman,  or  at  any  time  afterwards.  The 
defendant  is  the  heir  at  law  of  Hayes  Elvey,  named  in  the  will  of  the  said 
John  GUman,  The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plaintiff  were  entitled  to  recover,  &c.  ? 

Harvey  for  the  plaintiff.  The  question  turns  upon  the  devise  to  the  tes- 
tator's '*  son,  H  GUman,  and  to  the  issue  of  his  body,  and  his,  her,  or  their 
'*  heirs,  equally  to  be  divided  if  more  than  one  :  and  if  his  son  should  have 
^  no  issue  of  his  body  living  at  his  decease,"  then  over.  It  is  a  settled  rule, 
that  no  limitation  in  a  will  can  be  construed  aa  an  executory  devisei  if  by  law 
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it  nay  take  effect  ^s  a  reinainder.  Purefoy  ▼.  Sogers,  2  Saund.  388» 
Wealthy  d.  Mauley  t.  Bosville,  Rep.  temp.  Hardw.  259,  and  Doe  v.  Morgan^ 
3  Term  Rep.  766.  No^  here  either  H.  Crilman  the  son  took  an  estate  tail 
.  under  the  will,  which  was  harred  by  the  recovery  suffered ;  or  if  iie  took  only 
an  estate  for  life,  then  the  limitation  to  the  issue  of  his  body  was  a  remain' 
dery  and,  as  he  had  no  issue,  a  contingent  remainder  ;  and  consequently,  the 
next  limitation  to  Hayes  Elvey,  wa^  also  a  contingent  remainder ;  not  io^eed 
one  which  wa^  to  take  effect  after  the  other,  but  they  were  concurrent  contin- 
gent remainders,  of  which  one  only  could  tdke  effect.  But  first,  H,  GUman^ 
the  son,  todk  an  estate  tail ;  for  though  there  ar^jsuperadded  words  of  limita- 
tion to  the  devise  to  **  the  issue  of  his  body,  his,  her,  or  their  heirs,  equally 
'*  to  be  dividied  if  more  than  one ;"  yet  where  the  superadded  words  of  limi- 
tation do  not.  make  the  issue  to  take  in  a  different  way  from  what  the  ancestor 
would  have  done  if  he  took  an  estate  tail,  such  words  of  superaddition  are  to 
be  rejected  as  surplusage ;  and  the  ancestor  to  whom  and  to  whose  isaue  the 
estate  is  limited,  takes  an  estate  tail.  [He  referred  to  the  rule  as  recognized 
in  I  Fearne's  Cent.  Rom.  141.  3d  edition,  drawn  from  all  the  cases  collected 
there  and  in  some  antecedent  pages  :  to  which  he  added  Denn  d.  Wetb  v. 
Fuckey,  6  Termr  Rep.  299.]  No  express  intention  appears  in  the  testator 
that  his  3on  should  only  take  for  life  ;  as  by  adding  the  words  for  life  to  the 
limitation  to  him.  But  the  words  "  equally  to  he  ditided  if  more  than  one," 
superadded  to  the  limitation  to  the  issue  of  the  son  and  his,  her,  or  their  heirSf 
wilt  be  relied  on  as  varying  the  estate  which  such  issue  would  otherwbe  take 
if  the  i^ncestor  took  an  estate  tail,  and  shewing  an  intention  to  lodge  the  estate 
of  inherttanee  ini^nch  issue  as  purchasers;  and  consequently,  to  confine  Jby 
implication  the  estate  of  the  ancestor  to  a  life  estate.  But  if  such  be  their 
effect,  then,  secondly,  the  limitation  to  the  issue  of  If.  Gilman  was  a  contin« 
gent  remainder  in  fee,  being  .made  to  persons  not  in  esse  at  the  time,  and  wba 
never  were  in  esse  before  the  recovery  suffered,  by  which  the  particular  estate 
on  which  such  contingent  remainder  depended  was  destroyed  ;  and  the  con- 
tingent estate  subsequently  limited  thereby  became  barred ;  according  to  the 
doctrine  of  Loddington  v.  Kime,  Salk.  224  and  1  Ld.  Ray.  203.  This  was 
a  oontingency  with  a  double  aspect :  if  H.  Gilnum  had  issue  at  his  death, 
such  issue  were  to  take  the  remaibder  in  fee  ;  if  he  had  no  issue,  then  Hayes 
Eleey  was  to  take  it.  And  he  referred  to  Doe  d.  Daty  v.  Bumsall,  6  Term 
Rep.  30,  Denn  d.  Webb  y.  Puckey,  and  Doe  v.  Brown  ?.  Holme,  3  Wils.  237 
and  241,  as  in  point. 

Pitcaim,  for  the  defendant,  admitted  that  if  the  remainder  over  to  Hayer 
Elvey  werd  an  executory  devise,  the  case  would  fall  within  the  doctrine  of 
Loddington  v.  Kime;  but  contended  that  H.  Gilman  took  for  life,  with  re- 
mainder to  his  issue  in  tail  only,  and  not  in  fee,  and  consequently  the  remain- 
der over  was  not  contingent,  but  vested,  and  could  not  be  destroyed  by  the 
recovery  sufiered.  The  devisor's  intent  was,  that  the  issue  of  H.  GUman 
should  take  •  distributivelv,  and  therefore  they  must  take,  as  purchasers,  and 
not  by  descent :  and  as  there  is  nothing  to  limit  the  estate  to  )ieirs  male,  it 
equally  breaks  the  descent  in  gavelkind.  In  Hockley  v.  Masobey,  3  Bro* 
Ch.  Gas*  82,  where  the  devise  was  to  the  testator's  son  and  his  issue,  to  be 
divided  as  he  should  think  Jit ;  and  if  he  should  die  without  ifirtie,  remainder 
over.  Lord  Chancellor  held  tlrot  the  son  took  ^only  for  life,  with  a  power  to 
divide  amongst  his  children,  if  any;  in  which  event  they  would  take  dis- 
tributively  as  purchasers  ;  or  if  he  made  no  such  division,  they  v^ould  take 
equally  :  but  that  there  being  no  children,  the  ^remainder  over  vested.  So 
in  Doe  V.  Bumsall,6  Term  Rep.  30,  where  the  limitation  was  to  Af.  O.  and 
the  issue  of  her  body  as  tenants  in  common^  if  more  than  one ;  it  was  holden 
that  Af.  O.  took  only  for  life,  because  the  issue  taking  as  tenants  in  common 
could  only  take-  as  purchasers.  Then  the  remainder  to  H  Gilman's  issue 
was  only  a  remainder  in  tail,  and  not  in  fee  ;  for  the  word  heirs  ("  his,  her> 
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CT  tbeir  keirs^)  mast  be  constraed  heirs  ofthebodjf,  and  not  AWr^ generally; 
according  to  Wtbh  y.  Hearing,  Cro.  Jac.  415,  Nottingham  y.  Xenningtj  1  r, 
Wms.  23,  and  Parker  v.  Thacker^  3  Ley.  70 ;  the  limitation  oyer  being  to 
the  grandson  Hayes  jE/tTey,  who  would  be  the  collateral  heir  of  sach  issue  : 
and  if  the  remainder,  to  the  issue  of  H  6.  were  only  in  tail,  then,  according 
10  the  fifth  resolution  in  Loddington  y.  Kime^  Salk.  234,  the  remainder  oyer 
was  yested,  and  not  contingent.  [Le  Blanc,  J.  obsenred,  that  the  deyise  oyer 
to  Hayes  Elvey  was  not  in  default  of  heirs  of  H  Oilman,  but  of  issue  liying'at 
at  his  death.] 

Lord  Ellrnboeouoh,  0.  J.  This  case  (alls,  I  might  almost  say  in  terms, 
within  the  decision  of  Doe  y.  Bumsall ;  for  that  was  a  deyise  to  one  and  the 
issue  of  her  body  as  tenants  in  common  \{  more  than  one,  and  in  default  of 
such  issue,  d^c  then  oyer ;.  and  this  is  a  deyise  to  one  "  and  the  issue  of  his 
body,  and  his,  her,  or  their  heirs,  equally  to  be  divided  if  more  than  one,'*  and 
if  the  first  taker  haye  no  issue,  then  6yer.  It  is*  in  efiect,  therefore,  a  devise 
to  the  issue  of  the  first  taker  as  tenants  in  common :  and  the  first  taker  having 
no  issue  bom  at  the  time  has  sufifered  a  recovery.  Then  quacunque.ma 
daid,  if  ff.  Gilman  took  an  estate  tail,  it  was  barred  by  the  recovery  sufiered ; 
if  he  took  an  estate  for  life  only,  the  next  limitation, to  the  issue  unborn  was 
contingent ;  and  the  remainder  over  being  also  contingent,  according  to  Lod- 
dington y.  Kime,  those  contingent  estates  were,  destroyed  by  the  recoyery  suf- 
fered before  the  event  took  place.  Doe  y.  Hflme  is  a  case  of  .the  same  de- 
scription.  ' 

Gross,  J.  declared  himself  of  the  same  opinion.* 

Lawrence,  J*  The  case^  relied  on  by  the  defendant's  counsel,  as  disttn- 
gaishing  this  from  those  mentioned  by  my  lord,  were>cases  in  which  the  lim- 
itation over  was  in  default  of  heirtoi  the  last  taJcer  to  one  who  was  his  collate 
eral  heir  ;  which  shewed  that  by  the  word  heirs  was  meant  heirs  of  the  body  ; 
bat  here  the  limitation  over  is  in  default  of  the  persons  themselves  to  whoii^ 
the  inheritance  was  liihited,  and  not  of  their  heirs. 

Le  Blanc,  J.  The  wml  heirs  may  be  interpreted  to  mean  heirs  &f  the 
body,  where  that  appears  to  have  been  the  intent  of  the  devisor  by  limiting 
the  estate  over,  in  default  of  heirs  of  such  an  one,  .to  a  person  who  would  be 
his  heir  if  he  had  no  issue  :  but  here  the  devise  is  first  to  H.  Gilman  and  to 
the  issue  of  his  body,  his,  her,  or  their  heirs,  equally  to  be  divided  if  more  than 
one  ;  and  the  limitation  over  is  not  in  default  of  heirs  but  of  issue  of  the  body 
of  H  Oilman,  &c.  Therefore,  it  is  a  devise  for  life  to  H.  Oilman,  with  re- 
mainder in,  fee  to  his  issue,  if  he  had  any ;  and  if  theif  estate  should  not  take 
efiect,  then  over  in  fee  to  Hayes  Mvey.  That  brings  it  within  the  case  of 
Loddington  y.  Kime;  it  is  a  contingency  in  fee  with  a  double  aspect ;  and  a 
recoyery  having  been  sufiered  by  the  tenant  of  the  particular  estate  before  the 
first  contingency  happened  has  destroyed  all  the  contingent  estates. 

Postea  to  the  PlaintiC 
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Busk  V.  Fearon  and  Otherd. 

4  East,  319.    Not.  15, 1803. 

la  a  leepoodeBtta  bond,  the  condition,  after  recHiiig  that  the  money  was  lent  191011  the  ^oois 
Uden  and  to  6e  laden  on  board  a  certaia  ship  on  her  Toyage  oat  and  home,  was,  that  if  the 
ship  should  proceed  on  her  voyage  and  retam  within  36  months  (the  dangers  of  the  sens 
excepted),  and  if  the  borrower,  wiihin  30  days  after  her  arrival  shoald  pay  to  the  lender 
the  sam  agreed  on,  or  if  in  the  voyage  and  within  36  months  the  ship  shoald  be  lost  by 
fin*  enemies,  or  other  cssoalties,  the  borrpwer  shoald,  witlun  six  months  after  soch  lose, 
pay  to  the  lender  a  oroportionable  average  on  all  the  goods  carried  oot  and  acquired  dar- 
ing the  voyage  which  snould  be  saved,  then  the  obligation  to  be  void  :  held  that  this  was 
no  more  than  a  personal  obligation  from  t^e  borrower  to  thie  lender,  and  did  not  give  the 
latter  any  speoifie  fledge  or  Tim  on  the  home,  cargo  or  the  proceeds  thereof. 

THE .  plaintiff  sued  on  behalf  of  himself  and  other  creditors  of  J*  P. 
Fearon^  who  had  lent  money  upon  respondentia,  on  goods  laden  on  board  the 
ship  Belvedere^  against  the  defendant  /.  P.  Fearon^  a  bankrupt,  and  bis  as- 
signees, and  the  East-India  Company,  and  Ann  DouglasSt  widow.  Where- 
upon the  following  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  of 
this  Court. 

/.  P.  Fearon^  commander  of  the  East-India  Company's  ship  Belvedere^ 
and  P.  Douglas  now  deceased*  gave  Busk  a  respondentia  bond,  dated  4th 
May  1801,  by  which  they  jointly  and  severally  bound  themselves  in  the 
penal  sum  of  1600L  with  a  condition,  reciting,  that  whereas  Busk  had  ad- 
vanced tq  Fearon  and  Douglas  7501,  '*'  upon  the  goods,  merchandizes,  and 
effects  laden  and  to  .be  laden  on  board  the  ship  Belvedere,  then  at  anchor  ia 
the  Thames,  outward  bound  to  China;  whereof  Fearon  was  commander ;  the 
condition  of  the  obligation  was,  that  if  the  said  ship  should  proceed  from  the 
river  Thames  on  a  voyage  to  any  port  in  the  East-Indies,  China,  &c.  and 
from  thence  return  to  the  river  Thames  at  or  before  the  end  of  thirty-six  calen- 
dar months  from  the  date,  and  there  end  her  said  intended  voyage,  (the  dan- 
gers and  casualties  of  the  seas  excepted),  and  ifPearon  and  Douglas,  ot  either 
of  them,  &c.  should  within  thirty  days  next  after  her  arrival,  &c.  pay  to  Busk 
1020/,,  together  with  13Z.  10;.  per  calendar  month  for  every  calendar  month, 
and  so  proportionably,.&c.  as  ^all  be  elapised  out  of  the  said  136  calendar 
months,  aver  and  above  twenty  calendar  ^^onths  io  be  accounted  from  the 
date ;  or  if  in  the  said  voyage,  and  within  the  said  thirty-six  calendar  months, 
the  ship  should  be  utterly  lost  *by  fire,  enemies,  men  of  war,  or  any  other 
casualties,  and  Fearon  and  Douglas,  their  heirs,  &c»  should  within  jbix  calen- 
dar months  pext  after  .such  loss  well  and  truly  a^fcount  for  (upon  oath  if  re- 
qi^ired)  and  pay  to  Busk,  hi3  executors,  6k,  a  just  and  proportionable  average 
on  all  the  goods  and  effects  of  Fearon  carried  from  England  on  board  the 
said  ship,  and  the  net  proceeds  thereof,  and  on  all  other  goods  and  effects 
which  Fearon  should  acquire  during  the  said  voyage  for  or  by  reason  of  such 
goods,  merchandizes^  and  effects,  and  which  should  not  be  unavoidably  lost, 
then  the  obligation  to  be  void."  Busk  the  obligee  paid  Fearon  7501,  the  con- 
sideration money.  Fearon  loaded  on  board  the  ship  Belvedere  goods  of  the 
value  of  10,000^. ;  and  the  ship  sailed  from  the  river  Thames  on  her  said 
voyage,  and  arrived  with  her  cargo  at  China,  where  Fearon  disposed  of  those 
goods,  and  with  the  produce  thereof  purchased  other  goods,  which  he  loaded 
on  board  the  ship  at  China;  and  the  ship  afterwards  arrived  safe  with  her 
homeward-bound  cargo  on  board  in  the  river  Thames  on  the  29th  of  Septem' 
ber  1802.  The  goods  so  brought  from  China  were  deposited  in  the  ware- 
bouses  of  the  East-India  Company,  according  to  the  by-laws  and  regulations 
of  the  Company ;  and  part  of  them  have  been  sold  for  7000Z.,  and  the  money 
received  by  the  Company  ;  and  3000Z.,  part  of  that  sum,  hath  since  the  com- 
mencement of  this  suit  been  paid  over  to  the  assignees  of  Fearon  ;  and  4000Z. 
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the  residue  yet  remains  in  the  hands  of  the  Company  for  the  use  of  the  per* 
son- entitled  to  the  same.  Other  part  of  the  goods  yet  remain  in  the  posses- 
sion  of  the  Company.  Douglas  is  dead  intestate,  and  Ann  Douglas  is  hia 
administratrix.  On  the  12th  of  February  1803,  a  commission  of  bankrupt 
issued  against  Fearon^  under  which  he  was  declared  a  bankrupt ;  and  the 
other  defendants  in  the  suit  are  his  assignees.  The  question  for  the  opinion 
of  the  Court  was,  Whether  Busk  has  by  law  in  respect  of  the  money  remain- 
ing due  to  him  by  virtue  of  the  bond  aboye  stated  any  lien  upon  or  vnterest  in 
the  said  money  and  goods  so  remaining  in  the  possession  of  the  Easi-India 
Company,  or  either  and  which  of  them  ?  And  whether  the  same,  or  either 
and  which  of  them,  are  or  is  by  law  liable  to  satisfy  what  so  remains  due  to 
Busk? 

BayUffi  Serjtn  for  the  plaintiff,  contended  that  he  had  such  an  iaterest  in 
the  homeward-bound  cargo  as  entitled  him  to  claim  it,  or  the  produce  there- 
of,  in  the  hands  of  the  EasUlndia  Company  to  the  extent  of  the  obligation  in 
question;  1st,  upon  the  special  agreement  between  him  and  Fear  mi ;  2dly, 
by  the  general  law  applicable  to  respondentia  creditors.  1st,  The  condition 
oi  the  bond  states,  that  the  money  was  advanced  by  Busk  **  upon  the  goods 
oM  effects,  laden  and  to  be  laden  on  board  the  ship"  It  was  not  therefore 
advanced  upon  the  defendant's  personal  credit,  with  a  clause  for  re-payment 
if  the  goods  laden  or  to  be  laden^  &c.  should  reach  their  ultimale  place  of 
destination,  but  specifically  upon  the  credit  of  the  goods  themselves.  It  was 
competent  to  Fearon  to  pledge  or  mortgage  not  only  the  outward-bound  cargo« 
bat  also  all  other  goods  which  during  the  voyage  should  be  laden  on  board 
the  ship:  then  having  done  so,  the  lender  acquires  a  specific  property  in  the 
goods  themselveis  by  the  agreement  of  the  borrower;  in  like  manner  as  the 
mortgagee  of  land  has  the  specific  security  of  the  land :  and  as  the  remedy 
of  the  latter  is  by  ejectment  if  his  loan  or  interest  be  not  repaid,  so  the  remedy 
of  the  lender  open  goods,  in  default  of  payment,  is  trover.  The  very  appli- 
cation to  this  mode  of  borrowing,  so  injurious  to  the  borrower,  shews  that  he 
has  no  personal  credit ;  for  the  interest  of  a  loan  obtained '  in  the  ordinary 
way,  even  with  the  addition  of  insurance  to  secure  the  capital,*  is  always  less 
than  respondentia  interest.  2dly,  This  claim  upon  the  goods  arises  out  of 
the  very  nature  of  the  respondentia  security  as  part  of.  the  general  marine 
law.  There  seem  to  be'  three  descriptions  of  the  usura  marina  described  in 
the  books(a),  1st,  where  the  lender  advances  money  on  the  security  of  the 
ship,  (called  bottomry),  that  is  to  be  repaid  with  certain  interest  in  case  the 
ship  perform  her  voyage  safely ;  in  which  case  the  ship  itself  is  pledged  to 
the  lender  as  a  security :  2dly,  Where  money  is  advanced  to  be  r^aid  in 
caae  the  cargo  arrives  safe  at  the  place  of  destination  (called  respondentia) ; 
in  which  case,  by  a  parity  of  reasoning,  the  cargo  is  pledged  to  the.  lender; 
though  Mr.  Justice  JBlackstone  seems  to  consider,  that  in  this  case  the  person 
of  the  borrower  only  is  liable,  and  not  the  goods,  which  he  observes  must 
necessarily  be  sold  or  exchanged  in  the  course  of  the  voyage  :  for  this  how- 
ever he  citea  no  atithority ;  find  the  reason  does  not  apply  where  the  home- 
watd  as  well  as  outward«boMnd  cargo  is  pledged  ;  as  in  this  case,  where  the 
money  was  lent  on  goods  "  laden  and  to  be  laden  on  board,"  &c.  3dly, 
Where  money  is  advanced  to  be  repaid  on  the  event  of  a  qsrtain  voyage  ter- 
minating favourably,  but  where  the  money  is  not  advanced  on  the  security 
either  of  ship  or  goods,  and  where  it  is  immaterial  whether  the  borrower  have 
or  have  not  any  interest  in  either.  The  second  point  does  not  seem  to  have 
received  any  judicial  determination  in  this  country.  In  point  of  reason  and 
equity  the  lender  on  the  credit  of  the  goods  ought  to  have  the  same  security 

(a)  3  Blu.  Com.  457,  8.  Molloy  de  Jure  Mar.  b.  3.  c.  11.  b.  12—15.  Maleyn's  Lex  Merc 
b.  1.  e.  31.  Beawet*  Lex  Mere.  127.  Park  on  Insar.  cfa.  21.  tit  Bottomry  and  Responden- 
tia.   And  Marshall  on  Insur.  633. 
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on  them  as  the  lender  on  bottoniTy  has  upon  the  ship ;  the  risk  is  the  same, 
and  the  terms  of  the  obh'^gation  are  alike.  And  P<ntier(a)f  expiressly  says, 
that  hv  the  laws  of  France  the  lender  of  mondy  on  goods  has  the  goods  pledg- 
ed to  him  for  the  repayment.  ^  [Lord  EUenborough^G.  J.  asked  whether  that 
author  gave  the  form  of  the  respondentia  bond  given  in  Francet  in  the  same 
manner  as  the  forms  of  such  bonds  given  at  Cadiz  and  in  London  are  set 
forth  in  fVeasketk,  p.  58,  60 ;  for  possibly  there  might  be  a  specific  pledge  of 
the  ^oods.]  Tha;t  does  not  appear ;  but  the  Iforrower  is  also  liable  personally. 
Bynkershock  (Quest.  Jur.  Priv.  p.  506,  7,  9,  13.  lib.  3.  ch.  16.)  thinks  that  it 
makes  no  diflTerence  whether  the  form  of  the  bond  give  to  the  lender  the  pledge 
of  the  goods  in  terms  or  not ;  beeaase  he  considers  that  the  nature  of  the  con- 
tract gives  him  that  security.  Beawes'  Lex  Merc.  127,  says,  that  "  icncra 
.mariita  joins  the  advanced  money  and  the  danger  of  the  sea  together:  and 
this  is  obligatory  sometimes  to  the  borrower's  ship,  goodst  and  person."  In 
Glover  v.  Black,  3  Burr.  1394,  1400,  where  the  ^question  was  whether  an  in- 
surance on  goods  would  cover  a  respondentia  interest,  Lord  Mansfield  said, 
"  tenders  at  respondentia,  or  on  bottomree,  may  to  many  purposes  be  said  to 
have  a  lien.*'  He  therefore  considers  them  as  classed  together.  [Lord  £?- 
lenborough,  C.  J.  At  the  most,  th^re  can  only  be  a  contingent  equitable 
lien ;  and  that  in  the  case  specified  in  the  condition  of  the  bond  of  a  salvage 
upon  a  loss  :  and  that  is  rather  an  equitable  lien  on  the  fund,  than  a  specific 
lien  upon  the  property.]  By  the  general  law  the  lender  at  respondentia  has 
the  pledge  of  the  goods  in  the  nature  of  a  mortgage ;  and  it  seems  reasonable 
that  it  should  be  so  upon  considering^  the  nature  of  the  contract  as  recognized 
by  the  stat.  19  Oeo.  2.  c.  37.  s.  5,  whereby  '*  every  sum  of  money  lent  on 
**  bottomree  or  at  respondentia  upon  any  (British)  ship  bound  to  or  from  the 
*'  East  Indies  shall  be  lent  only  on  the  ship,  or  on  the  merchandize  or  i^eds 
*<  laden  or  to  be  laden  on  board  of  such  ship,  and  shall  be  so  expressed  in  the 
**  condition  of  the  bond."  But  the  clause  goes  on  to  provide  that  the  borrow- 
er shall  be  personally  responsible  to  the  lender  for  so  mueh  of  the  money 
borrowed  as  he  has  not  laid  out  on  the  ship  or  merchandize,  notwithstanding 
the  ship  and  merchandize  shall  be  totally  lost.  *  The  homeward  cargo  being 
the  produce  of  the  money  lent,  it  is  reasonable  that  the'  lender  should  have 
the  pledge  of  it ;  and  there  is  no  hardship  on  the  other  creditors  of  the  bor- 
rower, because  if  the  specific  money  had  not  been  lent,  the  goods  could  not 
have  bedn  provided,  and  consequently  there  could  have  been  no  fund  out  of 
which  the  general  crediCors  could  be  paid. 
V    Gibbs,  contra,  Was  stopped  by  the  Court. 

Lord  ELL£NBOEouoir,  C.  J.  This  appears  to  be  a  contract,  not  of  univer- 
sal nature  and  form,  but  depending  upon  the  particular  form  of  the  instru- 
ment, varying  in  difierent  (countries.  In  ^^^tn  it  seems  more  like  a  direct 
hypothecation  of  the  goods ;  which  would  make  all  the  difference  in  the  con- 
struction. But  nothing  of  that  sort  is  to  be  found  in  this  instrument.  In  the 
introductory  part  indeed  of  the  condition  the  money  is  stated  to  be  lent  on 
the  goods  ;  but  that  is  explained  in  the  subsequent  part,  and  shewn  to  be  only 
a  pledge  for  th^  purpose  of  salvage.  ,  And  no  action  could  be  maintained  by 


the  obligee  to  recover,  possession  of  these  goods  from  the  borrower,  or  any 
other  having  also  a  claim  upon  them ;  for  admitting  that  the  borrower  and 
lender  were  even  partners  in  them,  the  latter  coul^  not  maintain  trover 
against  the  other.  ^We  must  construe  the  contract  upon  the  words  of  this 
bond,  such  as  these  parties  have  made  use  of;  for  it  is  this  contrfLct,  and  not 
one  of  a  general  nature  to  be  governed  by  general  usage  that  they  have  entered 
into.  If  indeed  there  were  any  word  used  of  doulk^l  signification,  it  might 
be  construed  by  general  usage.    But  here  the  terms  of  the  bond  are  very 


(a;  Vide^  vol.  p.  21&  957.  s.  58. 260.  i.  56. 


IN  THE  FOBTY-FOURTH  YEAR  OF  GEORGE  III.   447 

plain  and  iDteUigfible,  and  amount  only  to  a  personal  obligation  on  the  bor- 
rowers.   We  shall  certify  oar  opinion. 

Lawrence,  J.     If  the  lender  were  enabled  to  take  possession  of  the  goods 
from  the  borrower,  the  very  ob^ct  of  the  contract  would  be  defeated ;  for  how 
then  would  the  latter  be  enabled  to  carry  on  the  adventure  or  sell  the  goods 
which  he  brought  home»  out. of  which'  the  loan  is  to  be  repatd.(I) 
Afterwards  the  following  certificate  was  sent  to  the  Lord  Chancellor : 
We  have  heard  this  case  argued  by  counsel ;  we  have  considered  it ; 
and  are  of  opinion  that  under  the  circumstances  of  this  case  the  said 
Hans  Busk  hath  not  by  law,  in  respect  of  the  money  remaining  due 
to  him  by  virtue  of  the  bond  above  stated,  any  lien  upon  or  interest  in 
the  said  money  or  goods  so  remaining  in  the  hands  and  possession  of 
the  East  India  Company  :  and  that  neither  the  said  money  nor  goods 
are  by  law  liable  to  satisfy  what  so  remains  due  to  the  said  Hans 
Busk. 

'   Ellenbobouoh. 
Nov.  28th,  1803.  N.  Gbosb. 

S.  Lawrence. 
S,  Lb  JBlanc. 


The  Kiog  v.  Osbourne. 

4  Eait,  327.     Not.  15,  )803. 

The  wmnndei  of  a  ebarter  if  yokl  for  want  of  enrolment.  Where  a  charier  mnted  to  the 
mayor  and  commonalty  that  **  any  alderman  beiqg  wanted,  the.  reit  of  the  Jdermen  might 
nominaie  two  burgesses^  for  the  choosinir  of  one  of  them  ai  aliderman  by  the  eammonalty 
(per  commnnitatrm^  held  that  omifiiona/ty  included  the  whole  corporation,  and  that  an  ai- 
•dennan  ao  elected  by  the  voteiof  the  other  aldermen,- as  well  as  the  borgfaaes  at  large, 
was  properly^kctedf.  it  aeema,  that  cotemporaneoui  and  continuing  nmi^  may  be  re- 
■orted  to  in  aid  of  the  conatmction  of  doubtful  words  in  an  old  charter.  Where  an  infor- 
mation in  nature  of  quo  warranto  was  moved  for  on  the  ground  of  a  disputed  mode  of  elec- 
tion, which  alone  was  in  controyersy  at  the  time  of  the  defendant's  election,  aild  which 
I|foon4  was  afterwards  answered  on  shewing:  cause,  the  Court  would  not  in  thair  discre- 
tion ipake  the  rule  abaolute  to  try  another  incidental  and  secondary  question,  as  to  wheth- 
er there  were  a  aufficient  interval  of  time  allowed  between  the  nommation  tmd  electtpn 
of  the  defendant,  no  person's  right  having  been  set  aside  by  means  of  such  acceleration  of 
the  eheotion,  if  it  were  aceislerated. 

A  RULE  called  on  the  defendant  to  shew  cause  why  an  information  ia 
nature  of  Quo  Warranto  should  not  be  exhihited. against  him  to  show  by 
what  authority  he  claimed  to  he  one  of  the  aldermen  of  the  horough  of 
Kingston'Upon-HuU.  This  was  founded  on  affidavits  stating,  that  this  was 
an  ancient  borough,  incorporated  under  divers  charters  prior  to  that  of  the  4 
Jacw  2 ;  by  which  latter,  reciting  the  surrender  by  the  corporation  of  all  prior 
charters,  liberties,  and  franchises,  into  the  King's  hands,  jmd  which  he  had 
accepted,  King  James  IL  incorporated  the  burgesses  by  the  name  of  th^ 
Mayor  and  Burgesses  of  the  borough,  dsc. ;  and  granted  that  there  should  be 
one  mayor,  and  one  sheriff,  one  recorder,  &c.,  and  thirteen  honest  and  dis- 
creet men  inhabiting  and  residing  ivithin  the  same  toum  or  borough,  to  be 
called  aldertnena  which  aldermen  are  thereby  also  declared  to  be  the  commoa 
council  of  the  borough  and  justices  of  the  peace.  It  then  stated  the  mode  of 
'electing  the  mayor  by  the  same  charter  to  be,  that  on  oTery  Monday  next  be- 
fore the  feast  oi  St,  Michael,  &c.  the  mayor,  aldermen,  and  burg'esses,  shoiild 
assemble  at  the  Guildhall,  and  that  the  mayor  and  aldermen,  or  th^  major 
pert  of  them  for  the  time  being,  so  assembled,  should  nominate  two  of  the 
aldermen,  and  that  the  mayor  and  the  rest  of  the  aldermen,  and  also-  the  bur- 

^1)  [Vide  Marshall  on  ins.  743,  and  note  1  of"  Story  to  Abbott  on  Ship.  p.  150.^W.] 
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geMes,  or  the  major  part  of  them  so  assembled,  should  elect  one  of  the  said 
two  aldermen  so  nominated  to  be  mayor,  who  should  serve  the  office  for  the 
year  ensuing,  and  until  cmother  was  in  due  manner  elected  and  sworn.  It 
thep  stated  the  mode  of  electing  aldermen,  that  if  any  or  either  of  the  alder- 
men should  die,  or  be  removed,  or  depaxt  from  the  said  office,  the  mayor  and 
the  rest  of  the  Aldermen  and  burgesses  then  remaining  or  surviving,  or  the 
major  part  of  them,  (of  whom  the  mayor  to  be  one,)  should  eZec/,  nominate, 
and  prefer  one  or  more  other  of  the  burgesses  for  the  time  being  in  the  place  or 
places  of  the  same  alderman  or  aldermen  so  happening  to  die,  be  removed,  or 
depart,  to  supply  the  aforesaid  number  of  thirteen  aldermen.  Which  said 
letters  patent,  the  relators  stated,  were,  as  they  understood  and  believed,  occ^ 
ied  by  the  said  mayor  and  burgesses,  and  are  now  in  full  force  and  effect. 
The  affidavits  then  stated  a  vacancy  by  the  death  of  one  of  the  aldermen,  and 
a. notice,  signed  on  the  3d  of  May  1803,  by  several  of  the  burgesses,  and  de* 
livered  to  the  mayor,  requiring  him  to  appoint  a  day  and  hour,  by  sufficient 
public  notice,  for  the  election  of  an  alderman,  when  and  where  the  burgesses 
ai  large  might  proceed  to  the  election  of  another  burgess  from  amongst 
ihemseloeif  to  be  alderman,  &c.  That  no  answer  was  returned*  to  this,  but 
the  mayor  and  aldermen  afterwards  met  about  12  o'clock  on  the  same  3d  of 
May,  and  about  one  pVlock  the  same  day  proceeded  from  the  council  chamber 
in  the  Guildhall  to  another  room  there  where  the  Sessions  are  usually  holden, 
when  proclamation  being  made  for  the  burgesses  to  attend,  the  mayor  in« 
formed  the  burgesses  present  that  the  aldermen  had  nominated  Mr.  Osboume 
(the  defendant)  and  Mr.  /.  Harrkes,  one  of  whom  they  must  choose :  upoa 
which  one  of  the  burgesses  informed  the  mayor  that  it  was  very  unusual  to 
proceed  taan  election  immediately  upon  the  nomination  of  two  persons :  and 
on  behalf  of  himself  and  the  burgesses  at  large  protested  against  the  proceed- 
ings. The  mayor  in  .reply  said,  that,  in  one  instance  (that  of  Mr*  CotdsoUf 
who  was  elected  alderman  about  two  years  ago),  they  had  proceeded  in  the 
same  manner,  though  no  other  occurred  in  his  recollection :  but  he  said  he 
would  proceed  to  the  election,  and  would  not  take  a  poll  for  any  other  person 
than  one  of  the  two  so  nominated  by  the  aldermen.  W  hereupon  the  same  bur- 
gess proposed  B,  ,B.  Haworth,  Esq.,  a  burgess,  to  be  elected  an  alderman, 
which  nomination  was  seconded  by  others  of '  the  burgesses  who  came  acci- 
dentally into  the  hall  on  hearing  the  election  was  likely  to  come  on.  But 
the  mayor  refusing  to  take  votes  for  Mr.  Haworth,  the  same  burgess  took  the 
poll  for  him,  which  amounted  to  ^6  votes,  and  the  town  clerk  took  the  votes 
for  the  defendant  and  Mr.  Harrices,  viz.  for  the  defendant  67,  for  Mr.  JT.  3, 
on  which  the  mayor  declared  the  defendant  elected,  and  he  was  sworn  in 
the  17th  of  May  last.  But  that  the  defendant  did  not  for  long  before,  nor 
at  the  time  of  Kis  election  inhabit,  nor  has  he  since  had  any  residence  within 
the  borough,  but  lives  5  or  6  miles  distant  from  it.  The  relators'  affidavits 
farther  stated  their  information  and  belief  that  though  many  of  the  aldermen 
had  been  elected  from  two  of  the  burgesses  previously  nominated  by  the  may- 
or and  aldermen,  yet  that  such  nomination  was  not  warranted  by  charter ;  and 
particularly  as  it  appears  that  aldermen  were  first  constituted  by  a  charter  of 
the  18  H.  6,  by  which  charter  the  King  granted  to  the  burgesses  that  they  and 
their  heirs  and  successors  might  choose  ^om  amongst  themselves  13  aldermen, 
one  of  whom  should  be  mayor,  and  that  on  the  death  or  amoval  of  any  alder- 
man the  rest  of  the  burgesses,  theh  heirs  and  successors,  might  choose  one 
other  burgess  from  among  themjselves  to  be  alderman  in  the  room  of  him  so 
dying  or  amoved.  The  affidavits  then  set  forth  part  of  a  charter  of  the  13th 
of  Car.  2,  granting  that  there  should  be.  within  the  borough  thirteen  aldermen 
inhabiting  and  dweUing  within  the  same  borough  ;  and  tha«t  in  case  of  the 
death  or  amoral  of  any  of  them,  it  should  be  lawful  for  the  mayor,  aldermen, 
and  burgesses  of  th.e  borough  for  the  time  beihg  tn  a  convenient  time  to  assem- 
ble and  to  elect  one  or  more  of  the  burgesses  in  the  room  of  the  same  alder- 
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man,  &c.  oo dead. or  amoved.  And  (hen  it  was  stated,  that  except  ia  the  case 
of  Alderman  Caulttmj  and  in  this  instance,  at  least  a  week  or  ten  days,  and 
sometimes  near  three  weeks,  were  always  suffered  to  elapse  betweeen  the 
nomination  by  U^s  mayor  and  aldehnen  and  the  election;  whereas  here  the 
election  had  followed  immediately  on  the  nomination,  without  any  other  notice 
than  the  tolling  of  a  certain  church  bell ;  and  that  many  of  the  resident  bnr^ 
gesses  were  unacquainted  with  the  purport  of  the  meeting  till  the  election 
was  over :  and  that  no  answer  had  been  returned  by  the  mayor  to  a  leqni* 
sition  made  by  the  ifelators,  burgesses,  to  inspect  the  corporation  charters  and 
booksv^. 

In  answer  to  the  above  the  defendant's  affidavits  set  forth  another  charter 
to  this  corporation  of  the  21  H.  6,  whereby  the  King  granted  to  '*  the  mayor 
and  eominmutlty  of  the  said  to^n,  and  their  successors,  that  they  might,  when 
necessary,  elect  the  mayor,  sheriff,  and  chamberfa&ins  of  the  said  town  in 
manner  following,  viz.  that  all  and  singular  the  aldermen  appearing  and 
present  at  the  place  and  time  of  such  election,  or  the  major  part  of  them  then 
appearing  and  present,  might  nominate  two  aldermen  of  the  said  town  for  the 
choosing  one  of  ihem  mayor  by  the  commonalty  of  the  said  town,  and  two 
burgesses  of  the  said  town,  for  the  choosing  one'of  them  as  sheriff  by  the 
said  commonalty,  and  four  burgesses  of  the  said  town  for  the  choosing  two  of 
them  chamberlains  by  the  commonalty :  and  any  alderman  of  the  said  town 
being  wanted,  the  rest  of  the  aldermen  of  the  said'toum  might  nominate  two 
burgesses  of  that  town,  for  the  choosing  one  of  them  as  alderman  of  the  said 
town  bv  the  commonalty  of  the  said  town :  and  that  such  election  should  from 
thenceforth  be  made  in  manner  and  form  preceding,  and  not  otherwise,"  dsc 
They  then  stated,  that  by  divers  entries  in  the  corporation  books  and  records 
it  appeared,  that  upon  the  vacancy  of  an  alderman  it  has  been  the  custom-  for 
the  mayor  and  aldermen,  or  the  major  part  of  them,  to  nominate  tw6  bur- 
gesses, for  the  mayor,  aldermen,  and  burgesses  to  elect  one  of  them  to  bean 
alderman,  which  nominees  have  been  called  luei{a),  and  a  succession  of  such 
instances  were  produced  at  diffierent  times  from  the  2d  of  Elizabeth  down  to 
the  year  1747,  with  iBome  exceptions  and  variations  during  the  time  of  the 
commonwealth,' and  in  particular  instances:  in  the  course  of  which  it  ap- 
peared that  sometimes  the  election  had  been  proceeded  upon  on  the  same  day 
as  the  nomination  of  the  lites,  though  in  general  it  seemed  to  be  by  appoint- 
ment on  a  subse<iuent  day :  the  notification  of  such  corporate  meetings  being 
by  the  tolling  of  the  great  church  bell  or  burgess  bell.  ^  The  affidavits  then 
proceeded  to  state  the  election  of  the  defendant  (in  which  the  aldermen  as 
well  as  burgesses  joined)  according  to  this  mode  to  be  an  alderman,  and  his 
swearing  in  ;  and  to  deny  any  cause  of  complaint  for  want  of  notice,  as  a 
greater  number  of  burgesses  than  usual  attended  the  election,  and  the  purpose 
of  the  meeting  was  generally  known.  And  it  was  further  stated,  that  on 
searching  the  Rolls  Chanel  in  Chancery  Lane  the  depositorv  of  cprporation 
charters  surrendered  in  tne  reigns  of  Charles  II.  and  James  IL,  no  su^rrender 
was  to  be  found  of  any.  prior  charter  granted  to  this  corporation, 

Ertkine^  Garrowt  and  Wood  shewed  cause  against  tne  rule,  and  relied  on 
the  election  of  the  defendant  having  been 'made  in  the  customary  mode  pre- 
scribed by  the  charter  of  21  H.  6,  which  had  always  been  the  governing 
charter  in  such  elections ;  and  that  no  stress  could  be  laid  on  the  charter  of 
James  II,  not  only  on  account  of  the  general  discountenance  of  Westminster' 
Hail  against  charters  granted  by  that  Prince  under  the  known  fraud  and  vio* 
lence  of  ibe  times,  and  the  reprobation  of  them  by  the  bill  of  rights ;  but 
because  of  the  want  of  enrohnent  of  the  surrender  of  the  prior  charters,  which 
avoided  the  sonender,  according  to  Butler  v.  Palmer,  Salk.  191,  and  Piper 
▼.  Dennis,  12  Mod.  253.    And  they  denied  any  surprize,  as  the  election  was 

(•)  Sembte  diustos  chosen. 
Vol.  II.  67 
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notorioas  in  the  town,  and  the  adverse  candidate  had  a  largQ  majority  of  votes 
sapposing  he  was  a  legal  candidate,  the  only  question  being  the  raode  of  elec- 
tion by  which  he  was  chosen. 

GibhSj  Parks  Wigley,  and  Beckett  in  suppc^rt  of  the  rule,  insisted  on  the 
popular  mode  of  election  as  confirmed  by  the  charter  of  Jame»  11.,  but  which 
was  also  given  by  a  prior  charter  of  the  13  Car.  2,  against  which  there  was 
no  objection  ;  (though  that  part  of  it  was  not  set  out  in  the  affidavits).  But 
supposing  the  charter  of  the  21  H.  S,  to  be  the  governing  charter  in  this  res- 
pect, which  they  denied,  they  still  contended  that  the  defendant's  election 
was  bad,  because  the  aldermen  had  joined  in  it  with  the  burgesses ;  whereas 
by  that  charter  the  election  of  one  of  the  two  nominated  by  the  aldermen  was 
to  be  made  by  the  commonalty  ;  and  the  word  commonalty  or  communitas  sig- 
nified the  burgesses  at  large,  and  was  particularly  used  in  that  charter  in 
contradistinction  to  the  select  body  of  the  mayor  and  aldermen.  And  this 
could  not  be  explained  by  usage,  the  meaning  of  the  words  being  plain,  even 
if  usage  could  be  received  in  explanation,  which  seemed  to  be  much  ques- 
tioned in  R.  V.  BeUringer(a)i  where  it  was  pleaded.  They  also  relied  upon 
the  want  of  ordinary  time  and  notice  between  the  nomination  and  election* 
[Lord  EUenborotigh^  C.  J.  said,  it  was  in  constant  practice  at  Tiiti  prius  to  re- 
ceive evidence  of  usas^e  to  explain  doubtful  words  in  old  instruments  :  and  it 
would  be  difficult  to  shew  any  just  ground  of  distinction  between  the  informa- 
tion which  a  judge  might  receive  to  aid  his  judgment  in  bank  and  at  nisi 
prius.  And  Lawrence^  J.  observed,  that  in  the.  case  cited  the  usage  was 
pleaded,  not  to  explain  a  doubtf^il  word  in  an  old  charter,  but  to  give  a  con* 
struction  to  the  general  terms  of  it.]. 

The  Court  said  they  would  look  into  the  stffidavits  ;  and  the  next  day. 

Lord  Ellenborough,  C.  J.  delivered  the  opinion  of  the  Court. 

This  rule  to  shew  cause  why  an  information  in  Qna  Warranto  should  not 
1>e  exhibited  against  the  defendant  was  obtained  on  affidavits  insisting,  ihai  a 
charter  of  the  4th  of  King  James  2,  granted  upon  the  surrender  of  their  for- 
mer charters,  &c.  into  the  king's  hands,  was  the  governing  charter  of  the 
corporation  of  the  town  of  Kingston-upon-HuU,  And  the  parties  applying 
for  the  rule  swear  in  terms,  that  they  "  understand  and  believe  that  this 
charter  of  4  J.  2,  was  duly  accepted  by  the  mayor  and  burgesses,  and 
is  now  in  full  force  and  efiect,  and  ought  to  guide  the  several  elections  of 
mayors  aldermen,  and  other  officers  of  the  borough."  The  other  charters 
therein  mentioned  of  18  H.  6,  and  Car.  2,  are  introduced  into  the  pro- 
secutor's affidavits  only  for  the  purpose  of  shewing  that  aldermen  were,  in 
cases  of  the  vacancies  in  ^he  body  of  aldermen,  under  those  charters,  elected 
from  the  body  of  burgesses  at  large,  without  any  nomination  being  previously 
made  of  the  persons,  out  of  whom  the  choice  should  be  made,  by  the  mayor 
and  aldermen.  The  substantial  question  which  might  naturally  have  arisen 
upon  the  affidavits  upon  which  the  rule  was  obtained  was.  Whether  the  char- 
ter o(  James  were  the  governing  charter?  or.  Whether  there  were  any  other 
charter  or  prescriptive  constitution  under  which  a  previous  nomination  of  two 
biirgesses,  out  of  whom  the  body  at  large  were  to  choose  one,  could  be  sup- 
ported. The  parties  present  voted  respectively  for  the  candidates  proposed, 
According  to  the  modes  they  respectively  adopted  and  contended  for :  and  no 
person  has  come  before  the  Court' suggesting  that  they  are  aggrieved  by  any 
surprise  which  has  prevented  their  duly  considering  the  merits  of  the  two 
candidates  then  propounded  by  the  aldermen  before  they  proceeded  to  the 
election  pf  one  of  them  ;  but  onl^  that  the  meeting  was  broken  up  before  all 
had  voted  for  Mr.  Haworth  (Mr.  Haworth  not  being  one  of  the  two  persons 
named  by  the  aldermen),  who  had  meant  to  jiave  voted  for  him  ;  and  no  sur- 
prise operating  to  the   prejudice  of  any  one  elector,  supposing  the  mode  of 

(a)  4  Term  Rep.  821,  and  vide  R.  v.  MiUer,  6  Term  Rep.  268.  281. 
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election  contended  for  by  the  defendant  is  the  proper  one,  is  comphined  of  in 
any  part  of  the  affidavits :  which  brings  it  to  the  mere  question,  Which  of  the 
two  was  the  valid  mode  of  election  ?  And  yet,  upon  shewing  cause,  the 
charter  of  J.  2,  the  alleged  governing  charter,  is  wholly  deserted  bv  the  pro- 
secutors of  th^  rule,  well  knowing  that,  for  want  of  enrolment  of  the  surren- 
der of  the  antecedent  charters  supposed  to  be  surrendered,  that  charter  could 
not  be  sustained.  And  feeling  also,  that  there  was  a  total  destitution  of  any 
evidence  of  acting  under  the  charter  of  J.  2,  competent  to  sustain  the  sup- 
posed acceptance  thereof;  and  also  that  there  was  a  long  continued,  and  near- 
ly uniform  and  uninterrupted  course  of  acting  under,  and  in  conformity  to  the 
charter  of  21  H.  6,  which  they  were  to  contend  had  been  surrendered:  in 
this  situation,  they,  instead  of  that  question,  for  the  purpose  of  discussing 
which  the  rule  was  granted,  and  which,  if  it  were  made  absolute,  the  Court 
had  meant  to  be  tried ;  I  say,  in  lieu  of  that,  other  and  new  questions  are 
brought  forward ;  one  of  them  arising  upon  the  construction  of  the  charter 
of  21  H.  6,  as  to  the  meaning  of  the  word  commonalty^  and  as  to  the  persons 
entitled  to  elect  under  that  denomination  in  the  charter  of  21  H.  6  :  it  being 
BOW  contended,  that  the  word  commonulty  does  not  include  the  aldermen,  by 
whom,  together  with  the  burgesses,  the  election  of  the  defendant  was  made, 
but  is  confined  to  the  burgesses  only ;  and  that  inasmuch  as  the  aldermen 
joined  in  such  election  with  the  burgesses,  who  were  alone,  as  is  contended, 
entitled  to  vote  as  the  commonalty,  the  election  is  bad.  And  another  ques- 
tion, as  to  the  want  of  any  due  legal  notice  for  the  purpose  of  making  an 
election,  even  supposing  the  mode  under  the  charter  of  21  H.  6,  by  a  previ- 
ous nomination  of  the  aldermen  to  be  the  true  one.  As  the  first  of  these 
3u^stions,. so  newly  made;  even  without  reporting  to  any  assistance  to  be 
erived  from  cotemporaneous  and  subsequently  continuing  usage  for  the  con- 
struction pf  this  charter  (to  which,  however,  in  such  cases,  upon  the  best  au- 
thorities in  the  law,  resort  may  allowably  be  had) ;  it  appears,  I  think,  on  the 
fisice  of  the  charter  itself,  by  a  fair  construction  of  it,  that  the  commonalty  does 
include  the  aldermen.  It  directs  the  residue  of  the  aldermen  to  name  two 
burgesses,  that  one  of  them  might,  per  communitatem^  be  elected  an  alder- 
man. It  does  not  direct  two  of  the  commonalty  to  be  elected  by  the  com- 
monalty, nor  two  of  the  burgesses  to  be  elected  by  the  burgesses ;  and  either 
of  these  forms  of  expression  would  have  been  natural  enough  if  the  alder- 
men had  been  meant  to  be  contradistinguished,  and  excluded  by  such  contra- 
distinction from  the  electing  body ;  but  two  burgesses  (who  bore  under  that 
denomination  a  different  corporate  character  from  the  aldermen)  to  be  elected 
by  the  community  ;  that  is,  as  it  should  naturally  and  properly  seem,  by  a 
body  composed  of  and  including  both  the  aldermen  and  burgesses.  As  to  the 
latter  of  these  questions,  viz.  the  di\eness  or  sufficiency  of  the  notice,  and  to 
which  it  must  be  recollected  that  no  objection^was  taken  at  the  time ;  the  ob- 
jection then  being  **  that  it  was  very  unusual  to  proceed  to  an  election  imme- 
diately on  the  nomination  of  the  two  burgesses  proposed  by  the  aldermen ;'' 
and  which  objection  is  not  supported  b^  the  entries ;  it  might  have  been  a 
matter  very  proper  for  consideration  if  it  had  been  brought  before  the  Court 
in  the  first  instance,  as  the  immediate  and  substantive  ground  for  impeaching 
the  election,  and  admitting  it  to  be  otherwise  valid:  but  where  it  is  an  objec- 
tion resorted  to  as  a  sort  of  forlorn  hope,afler  the  entire  failure  of  the  original 
ground  of  application,  and  for  the  discussion  and  eventual  trial  of  which  the 
role  was' obtained,  it  would  be  no  very  sound  use  of  the  discretion  with  which 
we  are  invested  on  such  subjects  to  make  the  rule  absolute  for  the  mere  trial 
of  this  incidental  and  secondary  question ;  and  in  so  granting  it  to  enable  a 
party,  present  at  the  time  and  voting  under  another  mode  of  election,  to  try 
upon  the  same  record,  along  with  it,  a  question  which  we  think  ought  not  to 
be  tried,  and  the  further  discussion  of  which  would  only  tend  still  more  to 
e  nhance  and  continue  the  inconvenience  which  must  arise  to  the  corporators 
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from  coantenancing  any  doubts  respecting  the  validity  of  that  species  cf  cor- 
porate constitution  \vhich  has  for  so  long  a'  period  of  time  subisisted  in  a 
coarse  of  undisturbed  practice  and  usage,  within  this  place.  The  sobstantial 
ground  of  the  original  application,  therefore,  having  wholly  failed,  we  think 
tre  ought  not  to  grant  the  rule  on  this  secondary  and  supplemental  ground, 
if  we  thought  it  even  stronger  and  more  tenable  in  4he  way  of  objection  to 
the  election  of  the  defendant  than  it  appears  to  us  to  be. 

Rule  discharged. 


The  King  t;.  Tate. 

4  £ut,  337.    Nov.  16,  1803. 


A  swesrixiff  in,  though  d«(ectiva  in  law,  yet  being  sneh  wherebjr  the  paity  elwnied  et  tb^ 
Une  to  be  a  free  burfote  of  a  corporation,  held  a  safficient  uier  of  the  office  to  wacrant  an 
mfbrmatton  in  nature  of  Qua  Warranto  againat  him,  and  not  like  a  mere  daim  of  the  office. 

THIS  was  an  information  in  nature  of  *Qtto  Warranto,  calling  on  the  de* 
fendant  to  shew  by  what  authority  he  claimed  to  be  li  free  burgess  of  the 
borough  of  Richmond  in  the  county  of  York. 

It  was  not  disputed  but  that  there  was  a  sufficient  question  raised  hy  the 
affidavits  on  both  sides  upon  the' merits  of  the  claim  to  go  to  trial,  if  it  ap- 
peared that  there  had  been  any  user  of  the  office  by  the  defendant ;  but  it 
was  objected  on  his  part,  that  there  was  no  such  user  sufficient  to  caH  upon 
him  to-  defend  his  title,  or  to  disclaim  if  he  did  not.  As  to  which,  the  facts 
appeared  by  the  affidavits^  to  be,  that  this  was  a  borough  by  prescription,  and 
by  charters,  and  amoiigst  others,  by  a  charter  of  Queen  Elizabeth,  wherein 
she  incorporated  the  MuMtants  yof  the  borough  by  the  name  of  the  aldermen 
and  burg^Ses,  and  by  another  of  Charles  2,  incorporating  them  by  the  name 
of  the  mayor,  aldermen,  and  free  burgesses  :  and  it  was  not  disputed  but  that 
the  owners  of  burgage  tenements  in  the  borough,  and  the  freemen  of  certain 
companies,  thirteen  in  number,  had  a  right  to  take  the  liege  oath  after  men- 
tioned, and  thereby  to  become  free  burgesses  of  the  borough ;  but  the  right 
of  inhabitants,  householders,  resiant  in  the  borough,  to  be  admitted  free  bur- 
gesses was  disputed*  That  on  a  certain  day  the  defendant  and  other  tnhahi' 
iants,  householders,  resiant  in  the  borough,  tendered  themselves  before  the 
mayor,  recorder,  and  one  alderman,  sitting  in  their  corporate  capacity,  in  the 
{^iace  where  the  court  of  quarter  sessions  was  holden,  and  claimed  to  be  sworn 
Ml :  which  is  done  by  taking  what  is  there  called  the  liege  oath  to  this  effect ; 
that  the  deponent  **  shall  be  a  true  liege  man,  and  true  faith  bear  to  the  King, 
atad  to  bis  power  shall  aid  and  assist  the  mayor  and  other  officers  of  the 
town ;  and  to  them  shall  be  obedient  and  attendant ;  and  shall  perform  and 
keep  aU  such  orders  and  rules  as  shall  be  established  by  the  mayor ^  aldermen^ 
and  common  council  of  the  town,  and  shall  not  by  colour  of  his  freedom  bear 
out  or  cover  under  him  any  stranger,  kc.  \  but  shall  uphold  all  the  liberties 
and  franchises,  &Ch  of  the  town  and  corporation"  That  upon  such  tender 
the  mayor  required  to  know  by  what  authority  they  claimed  to  take  the  oath  ; 
upon  which  they  said,  that  they  claimed  as.inhabitants,  householders^  resiaiits; 
but  the  mayor,  denying  their  right  as  such,  refused  to  admit  them  to  be 
s^om,  and  went  away,  leaving  the  recorder  and  the  alderman  there.  After 
which  the  recorder  said,  that  he  saw  no  objection  to  administering  the  oath  of 
allegiance  to  these  persons ;  for  that,  if  they  had  no  right,  it  would  not  give 
it  to  them ;  and  accordingly  the  liege  oath  was  administered  to  the  defendant 
and  the  rest  before  the  recorder  and  the  alderman.  No  other  act  of  user  by 
this  defendant  was  shewn  except  the  taking  of  that  oath. 

Topping  and  Walton,  in  shewing  cause  against  the  rule,  contended  that 
the  taking  of  the  oath  under  the  circumstances  was  no  user  of  the  office  of 
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free  Imrgess  by  the  defendant ;  for  every  corporate  oath  most  as  such  be 
taken  before  the  chief  magistrate  of  the  corporation,  according  to  3  Cora.  Dig. 
tit  Framckises,  F.  29 ;  but  before  it  was^  administered  to  the  defendant  the 
mayor  had  departed,  and  thereby  broken  up  the  corporate  meeting ;  and  it 
cannot  be  pretended,  even  if  the  recorder  and  alderman  constituted,  without 
the  mayor,  the  court  of  quarter  sessions,  that  that  court  could  administer  a 
corporate  oath.  The  oath  then,  being  coram  jion  judice,  could  confer  no 
right,  and  it  is  the  same  as  if  no  oath  had  been  administered.  The  user» 
therefore^  is  resolvable  into  a  mere  claim  of  the  oJ9ice ;  which,  according  to 
Bex  T.  PofMOii^(a),  and  Bex  v.  WhitweU^  6  Term  Rep.  85,  is  not  a  suj9i- 
cient  nser  to  warrant  this  information.  And  they  read  a  MS.  note  of  Mr. 
Just.  Wright  of  Rex  v.  Ponsmby,  wherein  it  is  stated,  that  Lee^  C.  J.  Wright^ 
jDoiiioii,  and  Fatter,  Justices,  "  all  agreed,  that  the  information  should  not  be 
*'  against  Pomonby,  because  there  was  no  usurpation :  for  a  claim  to  be  sworn 
**  is  no  usurpation."  And  Mr.  Justice  BuUer,  who  quotes  the  same  case  in 
his  Am  Priui  book,  refers  to  the  Queen  v.  Blagden,  H.  12  Ann.  to  shew 
that  a  defendant  cannot  plead  that  he  did  not  usurp,  but  must  either  justify  or 
disclaim.  It  is  the  more  necessary,  therefore,  that  before  the  information  be 
granted  against  him,  the  evidence  of  user  should  be  plain  and  unequivocal. 

Park,  Woodp  Holroyd  and  Baine,  contra,  were  stopped  by  the  Court. 

Lord  Ellbnboroxtgh,  G.  J.  We  admit  the  authority  of  the  cases  cited, 
that  there  must  be  a  swearing  in  in  fact,  and  that  a  mere  claim  to  be  sworn 
in  is  not  sufficient  to  warrant  us  in  letting  the  information  go.  •  The  auestioQ 
then  is  brought  to  this.  Whether  a  bad  swearing  in  be  sufficient  ?  Here  the 
defendant  did  not  merely  claim  to  be  sworn  in,  but  has  taken  the  oath  ito  such 
a  way  as  he  thought  to  be  sufficient  at  the  time  to  make  him  a  free  burgess ; 
that  IS  a  user :  if  he  abandon  his  claim  now,  he  must  d^laim. 

Per  Curianh  Rule  absolute. 


The  Earl  of  Kerry  v.  Baxter  and  Others. 

4  East,  340.     Nov.  18,  1863. 

Where  to  debt  on  bond,  the  plea^  after  ctaving  oyer,  let  out  the  condition  of  the  bond,  refer- 
ring to  an  agreement  oonaiating  of  rartoas  articles  relative  to  the  bnilding  of  a  hoaae  fay 
the  defendant  for  the  plaintiff,  ^^eoitf^rmMy  (as  the  plea  set  forth)  to  Ike  partkutars  an* 
nezed  to  the  agreement,  amongst  tokick  partUtdart  snch  and  such  thrngs  were  men* 
ttoned  ;**  and  so  setting  out  divers  particulars  with  reference  to  the  agreement ;  and  then 
pleading  performance  generally  of  all  the  covenants,  Ac,  in  ike  ahate  recited  agreement 
emOained :  to  which  ttere  was  a  special  demurrer,  Assigning  for  cause  that  penormanoa 
^as  pleaded  generally  to  the  agreement,  which  appeared  to  be  onJj  partiallj  set  foxtb; 
and  that  for  aught  appeared  the  agreement  might  contain  nofotive  or  tUtjuneUte  cove- 
nants, to  which  general  performance  could  not  &  pleaded :  andheld  such  cause  of  demur- 
rer  to  be  well  founded;  for,  from  the  defendant  having  set  out  certain  particulars  of  the 
agreement  mrn&ngti  othere,  it  was  to  be  intended  that  some  others  were  not  set  forth ;  and 
there  was  not  even  an  allegation  that  the  instrument  contained  no'negioiff  of  4ieiJ¥M0tiva 
nrticles  of  agieement,  even  if  such  a  brieC  method  of  pleading  were  admissible.    Qd.  dobr. 

DEBT  'on  bond  dated  22d  of  January  1802,  for  2000;.  Plea  craving 
oyer  of  the  bond,  and  of  the  condition.  Which  recited  articles  of  agreement  of 
die  29th  of  Octcher  1801,  between  Lord  Kerry  and  Baxter,  which,  af^er  sta- 
ting that  Baxter  was  possessed  of  acertitin  plot  of  ground  at  GronenorjiiBce^ 
he.  under  an  agreement  for  a  building  lease  for  a  term  of  87  years,  from  the 
24th  (A  June  1801,  and  had  begun  to  build  thereon,  and  that  Lord  Kerry  had 
commenced  a  treaty  with  him  to  build  a  house  near  the  said  building  so  be- 
gun, witnessed,  that  in  consideration  of  lOOL  paid  by  the  Earl  to  Baxter,  and 
of  900^.  agreed  to  be  paid  to  him  in  manner  tnerein  mentioned,  Baxter  cove- 
nanted with  the  Earl  to  build  him  a  house  on  the  said  plot,  d£c^ conformable 

f«;  Reported  ia  BnlL  N.  P.  Sll,  as  of  the  95  Geo.  3. 
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to  the  elevation  of  the  bailding,  and  six  several  plans  thereof,  signed  hy 
the  Earl  and  Baxter,  and  deposited  with  the  Earl,  conformably  to  the  partic 
tdars  of  the  building  to  the  said  agreement  annexed ;  amongst  whi^  par- 
Oculars  it  is  mentioned,  that  if  any  variation  should  be  adopted  in  the 
plan  there  laid  down  which  should  be  an  additional  expence  to  Baxter,  such 
expence  should  be  paid  by  the  Earl,  but  not  then,  unless  agreed  to  in  wri- 
ting, and  not  to  be  inferior  to  the  adjoining  houses  ;  the  same  to  be  complete 
by  the  25th  of  Dec.  1802 ;  and  that  Baxter  should  permit  the  said  house 
to  be  surveyed  by  the  Earl  from  time  to  time  while  building,  and  if  on  such 
survey  the  building  should  be  found  not  to  answer  to  the  particulars,  &c.  it 
should  be  made  agreeable  to  the  same,  or  otherwise  to  be  surveyed  by  two 
surveyors,  chosen  one  by  each,  of  the  parties ;  and  in  case  of  their  disagree- 
ment they  tp  choose  an  umpire  :  and  that  when  the  building  wa»  complete, 
Baxter  should  at  the  Earl's  cost,  execute  a  lease  to  him  of  the  same  for  2S 
years,  from  the  25th  of  Dec,  1802  determinable  as  therein  after  mentioned,  at 
the  rent,  and  upon  the  terms  and  conditions  in  the  said  agreement  particu^ 
larly  set  forth,  and  that  Baxter  should  furnish  the  Earl  with  copies  of  all 
the  plans,  &c.  besides  those  deposited  with  the  Earl,  6ee. ;  and  in  the  said 
agreement  is  contained  a  protnso^  that  in  case  during  the  building,  &c.  the 
Earl  should  desire  to  make  any  alterations  in  the  mode,  or  vary/rom  the  par^ 
tiadar  of  building  or  workmanship  and  notify  the  same  iii  writing,  such  vari- 
ations should  not  vc^cate  the  agreement,  or  affect  it  further  or  otherwise  than 
the  said  variations.  {Then  followed  other  stipulations  not  material  to  be  set 
forth ) .  And  in  the  said  agreement  is  also  contained  a  proviso,  that  in  case  of  any 
accidental  omissions  in  the  said  particular  plans,  i^,  the  same  should  be  rec- 
tified. And  reciting  that  the  other  two  defendants  had  agreed  at  Baxter's  in- 
stance to  join  him  in  the  bond  to  the  Earl ;  the  condition  was,  that  the  bond 
should  be  void  if  Baxter  should  keep  all  and  singular  the  covenants,  pro- 
visoes,  conditions,  and  agreements  in  the  above  recited  agreement  contained^ 
which  were  to  be  kept  on  his  part.  And  then  the  defendants  plead  perform- 
ance by  Baxter  generally  of  all  and  singular  the  covenants,  provisoes,  &c. 

To  this  there  was  a  demurrer,  assigning  for  special  causes,  that  the  condi- 
tion of  the  said  writing  obligatory  refers  to  certain  articles  of  agreement 
to  be  performed  by  the  defendant  Baxter,  for  the  performance  of  which  the 
said  writing  obligatpry  is  made  and  conditioned ;  but  the  defendants  have 
not  in  their  plea  set  forth  the  said  articles  of  agreement,  though  they 
have  pleaded,  performance  of  the  matters  therein  contained  genendly :  but 
only  so  much  thereof  as  is  recited  in  the  said  condition.  And  also,  tor  that 
the  said  articles  of  agreement  for  any  thing  which  appears  to  the  Court  might 
contain  negative  or  disjunctive  covenants,  to  which  performance  cannot  be 
pleaded  generally.  And  also,  for  that  articles  of  afi^eement  not  before  the 
Court»  or  in  any  manner  set  out  in  the  plea  of  the  defendants,  or  in  the  re* 
cord,  cannot  by  law  be  pleaded  against  a  bond  for  securing  the  performance 
of  such  articles.    Joinder  in  demurrer. 

Dampier,  in  support  of  the  demurrer,  contended  that  the  plea  was  bad,  in- 
asmuch as  it  appears  by  the  recital  of  the  condition  (referring  in  particular 
to  certain  parts  printed  in  Italics),  that  the  whole  of  the  agreement  is  not  set 
out ;  and  Uiere  is  no  averment  that  the  whole  of  it  was  recited  in  the  con- 
dition, if  the  whole  had  been  set  out,  the  plaintiff  might  have  denied  that 
such  was  the  agreement ;  and  for  want  of  stating  the  whole,  the  defendant  is 
not  entitled  to  plead  performance  jgenerally.  For  aught  appears  there  may 
be  no  such  articles  of  agreement  as  those  set  forth,  and  then  the  bond  would 
be  single ;  and  every  presumption  is  to  be  made  contra  proferentem  ;  for  it 
lies  upon  the  defendant  to  clear  himself  from  the  obligation  of  his  bokid : 
and  the  plaintiff  ought  not  to  be  driven  to  the  expence.  of  setting  out  the  rest  of 
the  agreement,  without  which  the  cause  cannot  be  tried ;  though  if  he  had 
set  them  out  in  his  replication,  the  defect  might  have  been  cured.    It  may  be 
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Baid,  that  all  the  material  parts  are  set  forth ;  but  the  Court  cannot  tell  that, 
and  the  agreement  produced  at  the  trial  might  be  materially  different  in  its 
provisions  from  that  which  appears  on  the  record.  Besides,  it  is  evident  that 
all  the  material  parts  of  it  are  not  set  out ;  for  the  work  is  to  be  done  accord- 
ing to  certain  particulars,  which  are  not  stated,  and  which  must  be  material ; 
but  though  they  were  otherwise,  yet  being  incorporated  with  the  condition,  a 
plea  of  general  performance  to  a  condition  not  wholly  set  forth  is  bad.  He 
also  referred  to  WimHetan  v.  Holdrip,  1  Lev.  303,  and  Woodcock  v.  Cohf 
1  Sid.  215,  where  a  distinction  is  taken  between  an  obligation  conditioned  to 
do  several  things  in  particular,  and  one  conditioned  to  perform  covenants  in 
an  indenture,  which  are  all  iri  the  affirmative ;  ia  the  latter  case  performance 
may  be  pleaded  generally,  without  setting  our  the  particular  articles  per- 
formed, but  not  in  the  former,  where  performance  of  every  particular  must  be 
shewn.  So  it  was  agreed  in  1  Sid.  50,  that  a  plea  of  general  performance 
to  debt  upon  an  obligation,  conditioned  to  perform  covenants  in  an  indenture, 
is  pot  good  without  setting  forth  the  deed  :  for  otherwise  it  cannot  appear  to 
the  Court,  whether  soine  of  the  covenants  may  not  be  in  the  negative,  in 
which  case  the  plea  must  be  special.  And  that  is  cotifirmed  by  Lewes  v. 
Ball,  lb.  97,  Tapscot  v.  fVoolridge(a),  and  EUis  v.  Box,  Alleyn,  72,  and 
Jecens  v.  Barridge(b) ;  and  Plomer  v.  Raine,  M.  17  Geo.  3.  B.  R.(c) 

Borrow,  contra,  admitted  that  the  cases  referred  to  shewed  that  the  whole 
substance  at  least  of  the  articles  must  be  set  out,  but  said  that  nothing  ap- 
peared to  shew  that  that  was  not  done  in  this  case,  as  far  as  it  was  possible ; 
for  plans  of  building  could  not  be  set  out :  performance  was  alleged  of  the 
covenants,  &c.  in  the  said  recited  agreement,  not  in  the  in  part  recited 
agreement. 

Lord  Ellbkborouoh,  C.  J.  We  cannot  so  understand  it :  for  it  is  said, 
**  cenformably  to  the  particulars  of  the  building  to  the  said  agreement  annexed ; 
mnongst  which  particulars^^  such  and  such  things  are  mentioned,  which  are 
set  forth.  From  whence  we  must  collect,  that  &e  particulars  were  in  writ- 
ing, and  that  some  only,  amongst  others,  are  set  forth.  At  any  rate,  this  mode 
of  pleading  will  not  suffice,  however  troublesome  and  expensive  it  may  be  to 
set  out  all  the  particulars,  most  of  which  may  be  nothing  to  the  present  pur- 
pose. But  if  1  were  disposed  as  a  pleader  to  make  an  experiment,  (though 
1  am  not  prepared  to  say  that  it  would  have  done),  I  would  at  least  alledge, 
if  the  trutn  bore  me  out,  that  there  were  no  negative  or  disjunctive  covenants 
in  the  instrument ;  and  then  the  plaintiff  might  have  replied  that  there  were 
such.  But  here  not  even  that  has  been  done.  The  rule  relied  on  by  the 
plaintiff's  counsel  is  an  old  ];ule  of  pleading,  founded  in  good  se;ise  and  great 
convenience,  and  must  be  complied  with;  that  in  pleading  performance  of 
any  agreement  the  whole  instrument  should  be  set  out  on  the  record ;  for 

t  -         — 

(«)  lb.  4S&,  and  1  Ventr.  37,  and  vide  Carth.  5. 8.  P. 

(b)  I  Saand.  9.  Vide  n.  (1)  by  Mr.  Seijt.  WilUMma. 

(e)  PloTMT  Y.  AeiiM,  M.  17  Geo.  3.  (from  a  MS.  note-book  of  Mr.  Jaitiee  Suller),  Debt 
upon  bond.  The  plea  aet  out  tbe  condition,  which  was  to  perform  covenants  in  a  certain  in- 
denture, and  pleaded  performance  generally,  without  setting  otit  the  indenture.  Tbe  plaintiff* 
in  his  replication  set  out  the  iAdentore  verbatim,  and  then  demurred ;  and  shewed  for  cause, 
that  the  defendant  had  notahown  how  jjie  performed  the  negative  covenants.  The  deien* 
dant  joined  in  demurrer.  And  alter  argument  by  BvUer  for  the  i^aintiff,  and  Palmer  for 
the  defendant ; 

I  yfjCon,  J.  The  plaintiff  says  there  is  such  an  indenture,  and  having  shewn  that  inden« 
ture,  he  says.  If  yon  had  stated  that  indenture  in  your  plea,  still  the  plea  would  not  have 
been  good,  for  you  could  not  have  pleaded  performance  iti  the  manner  yon  haye  done ;  The 
cases  cited  by  Mr.  Palmer  were,  wnere  fiicts,  informally  set  out  by  tbe  defendant,  were  our* 
ed  by  pleading  oyer.  But  here  the  plaintiff  does  not  cure  it;  he  shews  an  indenture,  which 
'    proyes  the  plea  to  be  bad. 

AMmtH,  J.  If  the  plaintiff  had  set  out  in  his  replication  an  indenture  in  which  theriB 
were  no  negative  or  disjunctive  coyenants,  it  would  haye  cured' the  defect  in  the  plea  of  not 
setting  out  the  indenture  \  but  in  this  case,  the  indenture  set  out  shews  the  plea  to  be  bad. 

Judgment  for  Plaintiff. 
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otberwiBe  when  the  cause  goes  to  trial,  it  msjr  become  a  question  whether 
the  instrument  produced  in  evidence  be  that  which  is  set  forth  on  the  record  ; 
and  the  court  may  have  several  instruments  put  upon  them  corresponding 
with  the  parts  set  forth,  but  differing;  in  other  material  particulars,  and  would 
be  at  a  loss  to  know  which  was  the  instrument  intended  to  be  pleaded  ;  which 
inconvenience  is  avoided  by  setting  out  the  whole  of  the  instrument  in  question^ 
Per  Cttftam,  Judgment  for  the  rlainti£ 


The  King  v.  Buckle. 

4£ut,346.    Nov.  19, 1803. 

One,  not  a  fenerml  trader  in  lilTer  plate,  who  sella  a  piece  of  plate  in  a  partiealar  inalaiioe 
for  a  price  above  the  value  of  old  silver,  ia  not  theitofore  a  vender  of  plate  withia  tlie  etat. 
31  G.  8.  0.  3S.  a.  6,  which  enacts  that  all  persons  using  the  trade  of  seUing  plate,  4ke. 
siaU  be  deemed  traders  tM,  sellers  or  vendors  opiate,  &c.  and  shall  take  ont  a  licence. 

THIS  was  a  conviction  of  the  defendant  founded  on  the  statutes  81  Geo.  2* 
c.  32.  s.  4,  and  32  Qeo.  2.  c.  24.  s.  1,  for  selling  silver  plate  without  taking 
out  a  licence. .  The  information  charged,  that  the  defendant  within  three 
months  then  last  past,  viz.  on  the  23d  of  October  1802rat  P.  dee.  **did  pre- 
**  sume  to  vend  and  sell  a  quantity  of  silver  plate  exceeding  five  penny-weights 
**  in  one  separate  and  distinct  ware  or  piece  of  goods,  without  first  taking 
**  out  a  licence  for  that  purpose,  according  to  the  form  of  the  statutes  in  that 
**  case  made,  before  he  so  presumed  to  vend  and  sell  such  piece  of  goods  and 
**  ware,  contrary  to  the  form  of-  the  statutes,  dsc.  by  reason  whereof,  dec.  the 
^  defendant  hath  for  his  said  ofience  forfeited  the  sum  of  202."  It  then  pro- 
ceeded to  state  the  summons  and  appearance  of  the  defendant,  his  pleading 
not  guilty,  and  the  evidence  given  against  him ;  the  substanoe  of  which  wna 
lo  shew,  that  the  defendant  at  his  house  in  P.  on  the  13th  of  October  1802, 
sold  an  old  silver  tankard  to  an  innkeeper  at  P.  for  8Z.,  which  the  silversmith 
who  weighed  it  said  was  worth  that  money  for  use,  though  he  as  a  trades* 
man  would  only  give  7  guineas  for  it.  On  which  the  defendant  was  convicts 
ed  for  the  ofience  charged  in  the  penalty  of  20/.,  which  waa  mitigated  to  6L 
2t.  6tL  &c.  And  on  appeal,  the  Quarter  Sessions  confirmed  the  conviction, 
subject  to  the  opinion  of  this  Court  on  the  question,  Whether  the  selling  of 
one  single  article  of  silver  plate  above  the  weight  of  6  penny*weights  and  un- 
der 30  oz.  constituted  the  defendant  a  trader  within  the  stat.  31  Geo.  2.  c.  32. 
8.  6,  so  as  to  subject  him  to  a  penalty  for  not  taking  out  a  licence? 

W0od  was  to  have  argued  in  support  of  the  conviction,  and  Beader  contnu 
But 

TAe  Court  thought  the  case  too  clear  for  argument.  This  was  no  trading, 
but  a  single  act  of  selling  on  a  particular  occasion.  The  6th  section(a)  of 
the  act  shews  that  the  penalty  was  not  meant  to  attach  on  any  persons  but 
those  who  used  the  trade  of  vending  plate.  Conviction  quashed. 

(a)  Thia  aeetioii  enacta  "  that  all  persons  osin^^  the  trade  ef  selling  or  vending  gold  or  sUp 
M  ver  plate,  or  any  goods  or  wares  composed  df  gold  or  silver,  dkc.  and  alaoaU  persons  em- 
«*  plejed  to  aeU  any  gold  or  ailver  plate,  or  any  aucfa  gooda  or  wares  aibiesaid  at  any  ancttou 
**  or  pnblic  sale,  or  by  commission,  shaU  respectively  be  deemed  traders  in,  seUers^  or  vemders 
M  ^gold  or  silver  plate,  loit&tii  the  uUmUand  meoning  of  this  act,  and  shall- take  out  a  li- 
^  eenoe  for  the  same/' 
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Lang  V.  Comber.    . 

4  KM^  3i8.    Not.  91^  1803. 

A  defendant  putting  in  t  plea  in  abatement  in  tine  with  an  affidaTit  in.  the  uanal  form  that 
the  promiwa  eontemad  m  iJUdcdaraltoii  weie  entered  into,  if  at  aJl,  bj  othera  o  well  an 
bimielf ;  which  affidavit  waa  aworn  at  liotrpool  on  the  day  of  filing  the  declaration  in 
town,  and  before  the  defendant  could  have  seen  it ',  was  hoiden  not  u>  be  a  noUity,  ao  aa 
to  entitle  the  plaint^  to  sign  interlocutory  judgment  aa  for  want  of  a  plea. 

UPON  shewing  cauae  against  a  rule  for  setting  aside  interlocutory  judg* 
ment  signed  as  for  want  of  a  plea,  it  appeared  that  the  declaration^  which  was 
Oft  {ffomises,  was  filed  on  the  25th  of  /une,  and  was  taken  out  of  the  office 
on  the  27th,  at  which  time  a  plea  in  abatement  was  put  in  by  the  defendanti 
with  an  affidayit,  stating  in  the  usual  form,  "  that  the  promises  anUained  in 
the  declaration  were  entered  into,  if  at  all,  by  certain  other  persons  as  well 
as  the  defendant."  But  it  appearing  that  the  affidavit  verifying  the  plea  was 
sworn  at  Liverpool  on  the  25th,  the  day  when  the  declaration  was  nled,  and 
consequently  before  the  defendant  there  could  possibly  have  seei^  it,  it  was 
objected  that  such  an  affidavit  could  not  properly  be  made  or  received  by  the 
Court,  and  that  the  j^  founded  thereon  was  a  nullity. 

Wood  against  the  rule..    Scarlett  in  support  of  it. 

The  Court  said,  that  as  the  defendant  might  haveiiad  very  good  reasons  for 
believing  that  what  he  swore  must  accord  with  the  truth,  (as  irom  knowledge 
of  the  cause  of  dispute  between  the  parties,  o;r  from  the  communication  of  the 
plaintiff's  attorney  as  to  the  nature  of  the  declaration  which  would  be  .filed ;) 
and  as  in  point  oi  &ct  the  affidavit  did  accord  with  the  trutht  they^  could  not 
consider  the  plea  as  a  nullity,  but  would  leave  the  plaintiff  to  his  indictment 
for  perjury  it  he  thought  he  had  sufficient  grounds  to  institute  it.  And  they 
said  they  were  the  less  inclined  to  support  the  objection,  because  according 
to  the  practice  requiring  a  plea  in  abatement  to  be  fx^i  in  within  four  days 
after  the  filing  of  the  declaration,  it  was  scarcely  possible  for  a  defendant  liv- 
ing at  so  great  a  distance  from  London  to  avail  nimself  of  such  a  plea,  though 
it  often  happened  that  it  might  be  an  honest  and  proper  plea. 

Rule  absolute. 


Heaton  i;.  Whittaker. 

4£aa^349.    Nov.2S,1803. 

By  the  rale  of  Court,  Hil.  8  Geo.  3,  if  there  be  a  (rial  againat  a  prisoner,  he  ii  anneraedable^ 
nnleaa  chaised  inexeeotion  within  two  terma  afterwarda :  if  there  be  jMmtjud^^mm$ 
againat  him  wkkmU  frioi,  (whieh  ia  what  ia  then  meant  by  jEaai  judgnuMt)  then  he  la  aa- 
penedable,  nnlem  charged  in  execution  within  two  terms  after  each  final  judgment ;  m- 
clnai^  of  the  term  of  trial  or  final  judgment  reipectiTely. 

UPON  a  rule  lo  shew  cause  why  a  writ  of  supenedeas  should  not  issue  to 
discbarge  the  defendant  out  of  custody  of  the  sheriff  of  the  county  of  War'- 
wick  as  to  this  action,  on  account  of  his  not  having  been  charged  in  execu^ 
tion  in  due  time ;  it  appeared,  that  he  was  arrested  on  the  Slst  of  November 
1801,  on  a  writ  returnable  in  Michaelmas  term ;  the  declaration  was  deliver* 
ed  in  Bilaff  term  1802 ;  the  cause  was  tried  at  the  Lent  assizes ;  final  judg- 
ment obtained  in  Trinity  term ;  and  the  defendant  was  not  charged  in  ex- 
ecution till  Michaelmae  term  1802.  The  question  turned  upon  the  rule  of 
Court  of  Hil.  26  Geo.  3.(ff),  which  directs,  that  in  all  cases  after  a  declara- 
tion delivered  (i.  e.  against  a  prisoner  in  due  time  according  to  the-first  clause 
of  the  same  rule),  "  unless  the  plaintiff  shall  proceed  to  trial  or  final  judg- 

-  ■ — ^"~ 

(«)  JL  A  O.  of  B.  R.,p.  as, 49. 
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*'  fnent  iheteupon  within  three  terms  next  after  such  declanrtion  delivered, 
"  dec*  (including  the  term  of  sudi  delivery)  the  prisoner  shall  be  discharged 
'*  out  of  castody,  unless,  kc.  And  that;  in  all  cases  after  such  trud  shall  be 
"  had,  or  JSnal  judgment  obtained  against  any  prisoner,  unless  the  plaintiflT 
**  shall  cause  such  prisoner  to  be  charged  in  execution  within  two  terms  (in* 
^  eluding  the  term  of  such  trial  or  final  judgment,)  next  after  such  irial  sMl 
*'  be  had,  ox  final  judgment  obtained^  kc.  the  prisoner  shall  be  discharged  out 
"  of  ciistodv  by  superHdeat^^  &c..    . 

Clarke  shewed  cause  against  the  rule,  and  contended  that,  taking  the  twa 
parts  oT  the  rule  toge^er,.  (which  did  not  appear  altogether  reconcileabie,)  it 
was  sufficient  if  the  prisoner  were  disciiarged  in  execution  within  four  terms 
inclusive  after  the  delivery  of  the  declaration :  for  by  the  first  clause  the 
prisoner  is  entitled  to  his  discharge,  unless  the  plaintiflT  proceed  to  trial  er 
JSnal  judgment  within  three  terms  after  the  declaration  delivered,  which  was 
done  here ;  and  by  the  latter  part  the  prisoner  is  entitled  t6  be  discharged, 
unless  charged  in  execution  within  two  terms  after  trial  or  fimal  judgmetU^ 
including  in  both  computations  the  term  of  such  trial  or  final  judgment ;  and 
that  was  also  done  in  the  present  case.    But 

Per  Curiam,  It  has  been  repeatedly  determined  that  fiiud  judgment  them 
meems  ftnai  judgment  without  a  trial.  The  difierent  parts  of  the  rule  apply 
40  difllerent  cases :  if  there  be  a  trial,  the  plaintiff  must  proceed  to  judgment, 
and  charge  the  prisoner  in  execution  within  two  termsafter  such  trial :  if  there 
be  no  trial,  then  within  two  terms  after  final  judgment.  Here  a' trial  was  had, 
and  the  defendant  was  not  charged  in  execotion  within  two  terms  after  sncb 
trial  had. 

Reader  was  to  have  supported  the  rale.  Rnk  absolttte^l) 


The  King  v.  The  Inhabitants  of  Kings  Pjoq. 

4  Ewt,  351.    Nov.  23,  1803. 

A  ferruit  hired  Ibr  ajrctr,  lour  nonthi  befove  the  end  of  the  year  bfrag dieeharfed  by  het 
sneter  vpoas  triviu  dispnte,  applied  to  a  maj^strate  for  redifeai,  being  deeirooe  oTooDtin- 
Qing  in  tne  eervioe.  The  magiitrate  ordered  the  maater  to  take  her  back,  or  pay  the  whole 
yearV  wagea.  The  maater  vefiiaed  to  take  her  baek,  bat  paid  the  whole  yw  a  wigea 
(but  not  aome  wool  which  he  alao  had  agreed  to  irive  her«  ifahe  behaved  fpefl).  Hie  aer* 
vant  took  the  money,  and  tendered  henelf  aa  a  lervant  to  t>thera  :  held  that  the  tontraet 
waa  thereby  diaaolved,  and  noaettlement  gained  under  it,  aa  in  caae  of  a  mere  diapeoaa- 
tkm  of  service. 

AN  order  of  two  justices  removed  Alice  Wheale  (torn  the  parish  of  WeMf 
to  the  parish  of  Kings  Pyon^  both  in  the  couaty-  oC  Hereford,  The  Sessions 
on  appeal  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case. 

The  pauper  proved  that  she  was  hbed  to  Mr.  Dovter  of  JBSngi  Pyon,  to 
^erve  him  from  Old  May*day  1800  to  Old  MaynUty  following,  at  the  wages 
of  fifty*five  shillings,  and  (if  sEe  behaved  well)  tWQ  pounds  of  wool.  That 
she  served  him  for  about  eight  months,  when  a  diqmta  happened  with  her 
master  about  some  stockings  which  had  been  burnt,  and  he  dismissed  her  from 
his  service.  That  she  apj^ied  to  a  magbtrate,  and  when  before  him  she  was 
charged  by  her  master  with  having  neglected  his  feeding  pigs  by  not  giving 
them  water,  which  she  denied ;  and  also  respecting  the  baroing  the  stock- 
ings. That  she  was  desirons  of  continuing  id  her  service,  but  her  master  re- 
fused ;  and  the  magistrale  ordered  her  master  to  take  her  back  into  his  ser» 
vice,  or  pay  her  the  whole  ofhef  wages;  that  he  refused  to  take  her  agab, 
but  {Mid  her  the  whole  of  the  money,  but  not  the  wool.    That  the  paopert 

(I)  Vide  WrigUnwrtk  ^oL  v.  Wright  ^  et  13  East  167. 


IN  THE  PORTY-POXmrH  YEAR  OP  GEORGE  III.      4S9 

Ifom  the  time  she  received  her  wages,  oflbred  herself  as  a  serTant  soon  after 
to  sever^  persons.  On  cross  examination  the  pauper  admitted  ahe  had  worn 
lier  mistress's  stockings  once  or  twice»  when  she  was  wet,  but  that  no  charge 
was  made  against  her  oh  that  account  before  the  m^gistraje.  The  same 
magistrate  who  made  this  order  of  adjudication  joined  in  the  order  of  lemov- 
«l.  The  Court  thought  that  the  pauper's  master,  by  paying  her  wages, 
though  he  did  not  receive  her  again,  dispensed  with  the  remainder  of  her  8er« 
"vice,  and  therefore  confirmed  the  order  of  removal. 

Williams,  Serjt.  and  CUvet  in  support  of  the  order  of  Sessions.  The  ques- 
tion is,  Whether  the  circumstances  stated  amount  to  a  dissolution  of  the  con- 
tract between  the  master  and  the  servant,  or  onlv  to  a  dispensation  of  the  ser- 
vice by  the  master  ?  It  was  not  cbrnpetent  to  the  master  to  dissolve  the  con- 
tract against  the  consent  of  the'servant^  unless  for  some  just  cause ;  and  here 
no  just  cause' was  alleged ;  and  so  the  magistrate  thougnt,  to  whom  the  com- 
jdaiat  Was  officially  referred ;  for  he  ordered  the  master  to  take  the  servant 
back,  or  pay  W  the  whole  year's  wages.  He  preferred  Mideed  the  latter ; 
but  that  did  not  make  the  discharge  the  less  wrongful.  And  the  servant's  ta- 
king the  whole  of  her  wages  was  no  evidence  of  assent  on  her  part  to  such  a 
wrongful  dismissal;  but  as  AiMurstt  J*  said  in  R.  v.  Si.  PAUip  in  Binmng' 
Aa«9i,  2  Tsrm  Rep.  684,  it  was  a  wrongful  act  of  the  master  suimiiisd  to,  but 
not  agreed  to  by  the  servant  That  case  is  not  distbguishaUe  in  principle 
from  the  present  There  a  servant,  eight  days  before  the  end  of  her  year, 
having  given  warning  to  her  mistress  4o  quit  her  service  at  the  end  of  the 
year,  the  mistress  discharged  her  on  the  same  day,  paying  her  her  full  wages, 
which  the  servant  accepieid,  but  was  willing  to  have  staid  out  the  whole  year 
if  the  mistress  would  have  let  her :  and  this  was  ruled  to  be  no  dissolution  of 
the  contract,  but  only  a  dispensation  of  the  service*  The  lengfth  of  time  before 
the  end  of  the  year  cannot  varv  the  question,  as  was  said  hy.  Lord  JESmyon  in 
E.  V.  £as^  SkijfML,  4  Term  Rep.  8M ;  and  there  the  service  was  dnpensed 
with  for  thirteen  weeks.  Nor  is  there  any  di&rence  between  a  dispensation 
of  the  service  in  the  middle  or  at  the  end  of  the  year(a).  So  in  JZ.  v.  Lamr 
letk,  6  Term  Rep.  838,  a  master,  about  to  qoitlus  bouse  seven  days  before 
the  end  of  the  year  for  which  the  serva^vt  was  hired,  told  her  he  had  no  fur- 
ther occasion  for  her  services,  and  paid  her  the  whole  year's  wages,  she  being 
unwilling  t6  leave  the  service,  and  her  master  being  otherwise  inclined  to  keep 
her:  this  also  was  holden  tp  be  a  case  of  dispensation.  And  all  the  cases 
establish  the  distinction  that  nothing  but  a  dismissal  for  a  ^st  cause,  or  a  vol- 
untary agreement  to  part  before  the  end  of  the  year,  will  dissolve  the  con- 
tract And  the  ntaigistrate  had  no  right  to  do  so,  even  if  he  had  so  intended, 
which  does  not  appear. 

Comtf  contra,  was  stopped  by  the  Court 

Lord,  Ellsmbosovoh,  C.  J.  We  are  not  called  upon  to  say  whether  the 
magistrate  had  or  had  not  a  right  to  discharge  the  servant  from  her  service : 
it  is  enough  that  he  proposed  an  option  to  the  master  to  take  the  servant  back, 
or  pay  her  die  whole  of  her  wages.  The  master  refused  to  take  her  back, 
but  agreed  to  pay  the  whole  wages,  and  did  pay  them :  .and  the  servant  shew- 
ed her  assent  to  the  dissolution  of  the  contract  by  taking  the  wages  and  offer- 
ing her  services  to  other  persons.  Both  parties  gave  the  magistrate  the  pow- 
er of  dissolving  the  contract,  bv  shewing  their  assent  to  what  he  directed  in 
that  respect  Then  afler  all  tnis,  could  either  the  master  or  servant  have 
maintained  an  action  against  each  other,  the  one  for  not  nerforming  the  re- 
mainder of  the  service,  the  other  for  Aot  employing^  her  during  that  tune  ? 
This  is  the  true  question  to  be  considered ;  and  I  should  not  wish  to  carry  the 
idea  of  dispensation  farther  than  it  has  been  already  carried ;  which  in  many 
of  the  cases  seems  to  tne  to  have  been  stretched  as  far  as  ingenuity  could 

(A)  it.  V.  St,  PiUr  rfMrnerifi  in  Norwich,  8  Term  Rep.  479. 
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go,  up<nrthe  false  idea  that  the  seirant  had  a  tight  to  acquire  in  gaining  ft 
aettleaent ;  as  if  he  must  not  have  a  settlementt  at  all  eventSy  in  one  placfc  or 
another.  I  do  not  m^n  however  to  disturb  any  of  the  cases  which  have  been 
already  decided ;  but  I  am  not  inclined  to  cHrry  the  decisions  further  still  from 
the  plain  words  of  the  act  of  the  6  &  9  W.  3.  c.  30,  which  are,  that  no  ser- 
vant shall  gain  a  settlement  '*  unless  he  ehall  om/tntte  and  abide  in  the  same 
**  iernice  during  the  space  of  onewhele  year.**  And  it  seems  to  me,  that  when 
the  parties  stand  in  such  a  situation,  that  where  .neither  the  master  can  compel 
the  servant  to  come  back  intQ  his  service,  nor  the  servant  can  compel  the  mas- 
ter to  take  him  back,  and  neither  of  them  have  any  legal  means  of  compelling 
redress  against  the  other,  there  is  a  dissolution  of  the  contract. 

Grose,  J.  I  consider  the  master  as  having  taken  the  option  given  him  by 
the  magistrate,  and  chusing  to  pay  her  the  whole  year's  wages  then,  rather 
than  take  her  back  again ;  this  was  purchasing  the  dissolutioa  of  the  contract 
on  his  part,  which  she  assented  to  by  taking  the  money  and  tendering  herself 
to  others  as  a  servant. 

Lawrsncb,  J.  It  is  extraordinary  that  the  cases  should  ever  have  depar- 
ted from  the  plain  words  of  the  suitute  <^  King  WiUiam,  which  seem  intended 
to  exclude  constructive  services,  by  providing  that  a  servant  shall  not  gain  a 
settlement  under  a  contract  of  hiring  for  a  year,  unless  he  shall  '*  continue  and 
abide  in  the  same  service**  for  "  one  whele  year.**  Now  here  is  nothing  like  an 
abiding  in  the  service  for  a  whole  year.  In  the  case  of  The  King  v.  TAtf- 
tfeldtt,  6  Term- Rep.  185,  Lord  Kenyan  said,  that  the  cases  in  which  it  had 
been  determined  that  a  settlement  was  gained,  notwithstanding  the  servant 
was  not  ih  the  actual  service  of  the  master,  proceeded  on  a  supposition  that 
the  relation  of  master  and  servant  continued  throughout  the  year ;  but  if  the 
master  had  once  parted  with  the  controul  over  his  servant,  and  couM  not  call 
upon  him  for  hia  service,  no  settlement  was  gained  ;  and  in  7%e  King  v.  St. 
Peters^  8  Tetm  Rep.  478,  he  laid  down  the  same  distinction,  and  beM  that  to 
ffain^  a  settlement  the  servant  must  continue  liable  to  serve  the  whole  year. 
If  the  pauper  be  absent  with  the  concurrence  of  his  master,  remaining  subject 
to  his  controul,  it  is  a  dispensation  t  but  if  the  master  cannot  resume  the  right 
to  the  pauperis  service,  it  is  a  dissolution. 

Le  Blanc,  J.  We  are  called  upon  to  carry  the  principle  of  dispensation 
of  service  further  than  any  of  the  cases  have  yet  gone.  For  here  both  par- 
ties go  before  a  magistrate,  and  agree  to  leave  the  decision  of  their  dispute  to 
kim;  and  he,  hearing  what  is  urged  on  both  sides,  gives  an  option  to  the 
master  to  take  the  servant  back,  or  to  pay  her  the  whde  year's  wages ;  and 
both  parties  go  away  acting  as  if  they  acquiesced  in  that  determination  of  the 
matter:  for  the  master  does  not  take  the  servant  back  again,  but  gives  her 
her  whole  year's  wages ;  and  she  accepts  the  money,  and  ofiera  her  services 
to  other  persons. 

Orders  qnaBhed(l). 


The  King  v.  The  Inhabitants  of  Sudbrooke. 

4Etst,356.    Not.  93, 1803. 

A  yeftrl^  tenrant,  aboat  a  fortnight  before  his  year  expired,  being  tbio  ill  to  work,  hia  ma»- 
ter  paid  him  hia  wkoU  year'a  wagea  when  he  2^  f&e  setvite^  and  went  to  an  hoapital,  and 
nerer  letomed  into  hia  laaater^a  aervicse :  held  a  diaaohitiini  pf  the  oonlneti  aaa  that  ao 
settlenient  was  giuned  by  a«eh  hiring  and  aervice. 

AN  order  of  two  justices  removed  Oeorge  Peacock,  smd  his  wife  and 
daughter,  by  name,  from  the  parish  of  St.  M&ihiel  in  the  city  of  lAnceHn  to 
the  parish  of  Sudbrooke  in  the  county  of  Lincoln.    The  Sessions  on  appeal 

(1)  See, the  next  caae.  - 
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oonfirmed  the  order,  subject  to  the  opinion  of  this  Coart  on  the  fbUowing^ 
case. 

George  Peacock^  the  pauper,  settled  at  Sudbrooke,  about  the  beginning  of 
May  1795)  hired  himself  to  Mr.  Fitzhugh  of  Portland  Place  by  the  month, 
at  monthly  wages,  under  which  hiring  he  served  near  three  months,  when  his 
master  saying  he  should  want  him  for  a  continuance,  they  agreed  for  a  year 
at  twelre  guineas  wages.  The  pauper  said,  he  considered  the  first  contract 
at  an  end,  though  he  never  actualiv  left'the  service.  He  lived  with  Mr.  jPt/z- 
hugh  under  the  yearly  hiring  till  about  the  middle  of  AprU  1796,  when  being 
loo  ill  of  a  fever  to  do  his  work,  his  master  paid  him  his  whole  year's  wages, 
vhen  he  left  his  master's  service^  and  went  down  to  the  Lmcoln  hospital,  and 
never  returned  into  the  service  of  Mr.  Fitzhugh, 

When  this  case  was  called  on.  The  Court  asked  whether  it  could  be  dis- 
tinguished from  the  foregoing  case,  which  had.  been  just  before  decided  ? 

Torkington  and  CoAre,  against  the  order  of  Sessions,  said  that  the  ill- 
nes8(a)  of  the  servant  was  no  cause  of  discharge  from  the  service ;  and  noth- 
ing appeared  to  shew  that  either  party  was  desirous  of  dissolving  the  con- 
tract, as  was  evidenced  in  the  last  case.  This  therefore  fell  within  the  gen- 
eral class  of  cases,  where  the  receipt  of  the  whole  wages  by  the  servant  leav- 
ing the  service  in  fact  before  the  end  of  the  year,  without  any  adequate  cause 
of  dbcharge,  or  by  mutual  consent  putting  an  end  to  the  contract,  has  been 
holden  to  be  evidence  of  a  dispensation  of  the  service  by  the  master,  and  not 
of  a  dissolution  of  the  contract.  And  they  compared  ibis  to  Rex  v.  Christ-- 
ekwrek^  Burr.  S.  C.  494 ;  2  Const.  507,  where  the  servant  seventeen  days 
before  the  end  of  her  year,  beinff  rendered  incapable  by  illness  of  further  ser^ 
vioe,  was  sent  at  the  master's  desire  to  a  Mr.  Lemonier^s  house,  in  another 
parish,  that  she  might  have  the  benefit  of  her  sister's  care,  who  was  a  servant 
tkeiB,  with  directions  to  bring  her  back  to  the  master^s  if  Mr.  Lemonier  re- 
Ibeed  to  receive  her.  Mr.  L.  however  todk  her  in  for  five  dajrs,  after  which 
she  was^  sent  to  the  hospital.  .  The  day  after  she  quitted  her  master's  house 
die  returned  there  to  fetch  away  her  clothes,  when  the  master  paid  her  the 
remainder  of  the  whole  year's  wages,  and  the  pauper  considered  herself  as 
then  discharged,  though  no  words  of  discharge  passed :  and  this  was  holden 
to  be  only  a  dispensation  of  service ;  and  the  servant  gained  a  settlement  in 
the  master's  parish.  And  they  distinguished  this  from  Bex  v.  Whittlebury^ 
6  Term  Rep.  464 ;  for  there  the  pauper,  who  left  his  master's  house  on  ac- 
count of  iUness,  five  days  before  the  end  of  .his  year,  sent  to  his  master  for 
the  money,  who  deducted  U.  on  that  account,  with  which  the  servant  declared 
he  was  satisfied ;  and  that  was  holden  to  be  evidence  of  mutual  consent  to 
put  an  end  to  the  contract  before  the  end  of  the  year. 

Holrofd  and  T.  Carr^  in  support  of  the  orders,  shortly  observed,  in  answer 
to  R.  V.  Chrisichureh^  that  there  the  servant  was  placed  with  the  third  per- 
aott,  iff  the  master,  and  if  that  person  had  refused  to  take  her  in  she  was  to 
^ve  relumed  to  the  master's  house.  And  they  also  referred  to  Sheen  r. 
Godalmin(b)  and  R.  v.  Castlechurcht  Burrv  S.  G.  68 ;  2  Const.  499,  to  shew 
that  the  payment  of  the  whole  year's  wages  makes  no  difference ;  if  the  ser- 
Tant  leave  the  service  before  the  end  of  the  year,  though  without  any  express 
.word  of  ^scharge  bv  the.  roaster,  no  settlement  is  gained.  And  illness  may 
be  a  cause  for  dissolving  the  contract  by  agreement,  as  well  as  any  thing  else. 

Lord  ELLBiiBoaouGH,  C.  J.  If  there  ever  were  a  sUitute  which  required  a 
etrict  construction,  and  where  the  very  letter  of  it  should  have  been  abided 
by,  it  WM  this  of  the  8  &  9  W.  3.  c.  30.    For  the  poor  can  receive  no 

(m)  Lf  B(«f6,  J.  liAviDg  notksed  that  it  did  not  appear  in  the  oaae  that  the  eervaot  oontiii- 
oed  lU  daring  Uie  remainder  of  the  year ;  it  was  obeerved,  that  the  shortneai  of  Uie  period 
(about  a  fortnight)  before  the  end  of  the  year  affi>rded  a  reaaonahle  preaomption  that  he  d^'" 
and  that  &et  waa  not  dispoted. 

(I)  M.  10  G.  1. 9  Conat  497,  and  cited  in  Bur.  8.  G.  G9,  asoTH.  12  G.  1. 
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ffieater  benefit  by  one  mode  of  construing  it  than  by  another;  and  yet  it 
18  a  supposed  interest  of  the  poor  in  extending  the  facility  of  acquiring^ 
settlements  which  has  introdaced  so  much  laxity  in  the  construction  of 
this  and  other  statutes  of  the  same  sort ;  as  if  they  must  not  have  a  settle- 
ment in  some  place  or  another.  And  therefore  these  statutes  ought  to  have 
been  construed  according  to  the  strict  question  of  right  between  the  two  con* 
tending  parishes,  one  or  othe^  of  which  is  t<^  bear  the  burthen  of  maintaining 
the  pauper.  That  mode  of  construction  however  has  not  been  adopted ;  ana 
the  doctrine  of  a  ditpensaiion  of  wennce  has  been  introduced :  but  still  that 
has  only  been  allowed  where  both  parties  contemplated  the  continuance  of 
the  relation  of  master  and  servant.  But  here  the  servant  being  ill  and  una- 
ble to  do  his  work,  voluntarily  left  his  master's  servteet  as  it  is  stated  in  the 
case,  before  the  end  of  the  year,  when  his  master  paid  him  his  vrhole  year's 
wages :  we  must  therefore  take  it  to  be  not  only  a  ceasing  to ,  abides  m  the 
wonls  of  the  act,  but  a  relinquishment  of  the  service  altogether^  After  that, 
neither  party  could  maintain  any  action  against  the  other  for  the  affirmance 
«f  the  contract,  or  continuance  of  the  service.  The  servant  who  had  left  his 
master's  house  and  service,  could  not  have  maintained  an  action  against  the 
master  for  not  taking  him  into  his  service  again :  nor  could  the  master,  who  had 
assented  to  the  other's  departure  and  paid  him  all  his  wages,  have  compelled 
htm  to  return  again.  Then  if  neither  had  any  remedy  against  the  othempon 
the  contract,  nor  any  compulsory  means  of  enforcing  its  execution,  it  must  be 
dissolved  in  point  of  law.  In  the  case  of  The  King  v.  Christckureh;  at  the 
time  of  the  servant's  departure,  both  parties  contemplated  the  continuance  of  the 
service  if  the  servant  recovered ;  for  she  was  sent  to  Mr.  Lenumier's  at  the 
the  master's  desjre,  and  with  a  request  from  htm  to  Mr.  Lemanier  to  take  her 
in :  and  if  he  refused,  she  was  to  return  to  her  master's  house.  I  do  not 
everiook  the  circumstance  pressed  upon  us,  that  there  was  an  advance  of  die 
to&s2e  year's  wages  before  die  end  of  the  3rear;  but  the  same  circumstance 
oecutred  in  R.  v,  Chdatmin^  and  R.  v.  Castlechureh  ;  and  yet  no  settlements 
were  there  holden  to  have  been  gained  by  the  servants  who  quitted  their 
master'ls  service  before  the  end  of  me  year  by  mutual  agreement. 

Oaoss,  J.  It  may  perhaps  be  difficult  to  reconcile  all  the  cases  upon  this 
subject ;  but  according  t6  the  construction  of  Lord  Kemy(m{a)  on  the  act  of 
King  William,  the  relation  of  master  and  servant  must  continue  during  the 
whole  year :  or  in  the  words  of  the  act  itself,  there  must  be  a  eantimtimg  and 
mMing  in  the  same  service  daring  the  space  of  one  whole  uear,  otherwise  no 
settlement  can  be  gained.  Now  here  it  is  expressly  stated,  that  the  servant 
1^  his  master*s  service  and  went  down  to'  Idnccln  hospital,  having,  previous 
to  his  going,  received  his  wjiole  year's  wages.  Then  how  can  we  say  that 
the  contract  ODRlimietf,  and  that  die  servant  abided  in  the  service  during  the 
wholM  year. 

LAwasMcs,  J.  Ill  the  case  of  the  JTtng  v.  Thi9tleton{a)  it  was  holden  that 
if  the  master  parted  with  his  control  over  the  servant  before  the  end  of  the 
year,  that  made  an  end  of  the  contract  between^  them ;  and  in  Aat  case  and 
K,  V.  Coitiechutchj  the  payment  of  wages  for  the  Whole  year  was  holden  to 
make  no  difference.  Here  too  the  Justices  have  stated  that  the  servant  left 
ike  service  ;  by  which  we  are  not  merely  to  understand  that  he  left  his  mas- 
ter's haase  ;  for  that  coukl  not  be  considered  as  a  leaving  of  the  service  un- 
less the  contract  were  meant  to  be  dissolved.  In  the  JTtfi^  v.  C^ristchurck  it 
did  not  appear  that  the  servant  left  the  sertfice  when  she  quitted  her  master's 
house :  sne  was  sent  by  her  master  to  Mx.  Lemonier%  with  his  request  to 
take  her  in ;  and  if  Mr.  Lemenier  could  not  take  herein,  she  was  to  return  to 
the  master's 'house;  and  WUmo/t^i,  there  considered,  that  **  the  servant'ii 

(«)  in  A  V.  anUftfetniy  6  Term  Rep.  165. 
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*'  being  at  Mr,  Lemonier*s  or  in  the  hospital,  was  just  the  same  thing  as  her 
^  being  kept  in  the  master's  house  under  his  own  roof." 

Lb  Bulnc,  J.  However  we  may  lament  that  the  words  of  the  statute 
have  b^n  departed  from,  yet  as  an  extended  construction  of  it  has  been  made 
in  some  of  the  cases,  if  this  came,  within  the  words  and  precise  determination 
of  those  authorities,  we  must  have  abided  by  them ;  but  unLessit  be  shewn 
to  fall  within  some  precise  determination,  the  Court  will  not  extend  the  de« 
parture  still^urther  from  the  words  of  the  statute.  J  do  not  foupd  my  opin- 
ion upon  the  mere  circumstance  of  the  servant's  leaving  his  master's  house 
to  go  to  the  hospital ;  but  I  think  that  the  parties  came  to  a  determination 
to  put  an  end  to  the  contract.  The  servant's  illness  cannot  enable  the  master 
to  determine  the  contract ;  but  if  the  servant  chuse  on  account  of  illness  to  go 
away,  illness  cannot  prevent  him  from  coming  to  an  agreement  with  his  maa* 
ter.to  put  an  end  to  the  opntract ;  and  the  question  is  whether  they  did  not 
80  agree  here  I  It  is  stated  that  he  received  his  whole  year's  wages,  and 
went  away  before  the  end  of  the  year,  and  went  to  lAncoln  hospital,  and 
never  returned  to  his  master  again.  Then  are  we  not  to  conclude  that  this 
was  done  by  mutual  consent  ?  the  case  of  The  King  v.  CastkchurcA  shews 
tint  thepayment  of  the  wkele  year's  wages  makes  no  di&rence  if  the  parties 
agree  to  put.  an  end  to  the  contract  of  service  before  the  end  of  the  year.  So 
neither  can  it  make  any  difierence  that  the  cause  of  this  was  illness ;  for 
thoHgh  illness  would  not  enable  one  of  the  parties  alone  to  |>ot  an  endrto  the 
cgotiaett  it  might  still  induce  Uiem  both  to  come  to  such  an  agreement :  and 
here  they  did  so. 

Both  Orders  confirmed.(l) 


The  Khsg  v.  The  Inhabitants  of  Hiooe. 

4£wt,3G&     NoT.23, 1803. 

The  ptuper  took  a  tenement  at  112.  a  year,  which  he  oeenpied,  itUl  reeeiTing  pariah  pay  for 
■iz  uoDtha  after,  having  preTionaly  agreed  ta  underlet  to  another  a  part  for  51,  a  year* 
which  otbuT  gttmnaUeed  to  the  landlord  the  payment  of  the  rent,  without  which  he  would 
not  have  let  to  the  JNraper ;  but  the  pauper  paid  the  whole  rent  for  thcfirat  year :  held 
that  thia  was  a  eomzng  to  settle  upon  a  tenement  of  lOL  a  year  within  the  13  Sl  14  Car. 
2.  C  18,  by  occupying  which  for  40  days  irremoveable  the  pauper  gained  -a  aettlenient ; 
though  the  6e«ion0  concluded  from  the  whole  i)f  the  caae  that  eroiU  was  giVen  by  the 
landlord  to  the  pauper  for  61.  a  fear  only  qf  tko  r«fil,  and  that  for  the  residue  the  ciedit 
was  given  to  the  guarantee ;  for  if  the  pauper  were  legal  tenant  of  the  n^hole,  it  was  im- 
materia)  whether  credU  were  giyen  him  for  the  rmL 

TWO  Justieea  by,  an  order  removed  John  Akehurst^  Mary  his  wife,  and 
th^ir  seven  children,  by  name,  from  the  parish  of  Pevensey  to  the  parish  of 
Iffiee,  bodi  in  the  county  of  Stusex,  The  Sessions,  on  appeal,  confirmed  the 
order,  su^ct  to  the  opinion  of  the  Court  on  the  following  case* 

The  pauper  wee  originally  settled  in  the  parish  of  Hooe  ;  and  immediately 
previous  to  the  hiring  in  question  of  the  premises  hereinafter  mentioned,  oc- 
cupied a  house  in  Hooe  belonging  to  John.  Pocockey  at  the  rent  of  4/.  of  which 
the  parish,  from  the  inabilitv  of  the  pauper,  paid  forty  shillings.  At  Ladfy* 
day  1803,  the  pauper  took  of  the  said  Pococke  a  house  in  Pevensey,  with  cer- 
tain rights  of  comraoB  annexed  to  it,  at  the  rent  of  11/.  per  ann. ;  but  what 
the  extent  of  those  rights  were,  the  pauper,  when  examined,  did  not  happen 
to  know :  Pocoeke  being  at  that  time  overseer  of  the  poor  for  the  parish  of 
JETooe.  The  pauper  took  possession  of  Pococke*s  house  at  Pevejuey  a  few 
da/8  after  Lady-day,  and  continued  to  occupy  it  till  the  time  of  the  removal. 
The  period  of  Lady'day  1801  was  a.time  of  scarcity,  and  the  parish  of  Hooe 
'    --        ■  '    ■  .  -  _   ^    .  ,      ,  ■     ,    ■■,,-...,.,.  - 
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continued  to  giro  relief  to  tbe  panper  for  six  months  after  he  went  to  reside 
at  Pevenseif.  The  pauper  was  unable  to  purchase  cattle  to  turn  out  oo  the 
common.  The  cause  of  the  pauperis  taking  Pdcoeke*s  house  was,  that  he  had 
an  opportunity  of  engaging  in  a  contract  with  one  Porter  in  carrying  chalk 
coastwise ;  b^  which  he  earned  above  6W.  for  himself,  a  man  and  a  boy,  em* 
ployed  in  navigating  the  vessel,  in  the  course  of  a  year.  Previous  to  the  pau- 
per's contracting  wiih  PoeodE^e,  Porter  had  agreed  with  the  pauper  to  take 
part  of  the  premises  under  him,  and  to  pay  him  for  it  61.  per  ann.  Porter 
was  desirous  of  having  the  pauper  in  his  employ,  and  was  the  first  persoa 
who  made  application  to  Pococke  for  his  house.  Previous  to  its  being  let, 
Pococke  said  he  would  not  let  tbe  house  except  Porter  would  guarantee  the 
rent.  Porter  therefore  consented  to  guarantee  to  Pococke  the  payment  of 
the  pauper's  rent,  but  at  the  time  the  pauper  made  his  contract  with  Pococke^ 
Porter  was  not  present;  and  Pococke  then  said  expressly,  that  he  made  his 
agreement  with  the  pauper  only,  and  considered  none  but  him  as  his  tenant. 
The  pauper  paid .  the  whole  of  the  rent  for  the  first  year,  by  instalments  at 
different  times,  and  part  of  the  rent  for  the  year  following^  the  rest  remaining 
unpaid.  It  appeared  that  the  pauper  would  not  have  hired  the  Oremises  al 
Peoensey  unless  Porter  had  agreed  to  take  part  of  (hem  under  htm,  at  the 
tent  above  mentioned ;  and  Pococke  did  not  consider  the  pauper  of  sufilcient 
credit  and  ability  to  hire  the  premises  in  question,  if  Porter  had  not  guaran* 
teed  the  payment  of  the  rent.  The  Court  was  distinctly  of  opinion  that  none 
of  the  parties  to  the  contract  acted  with  any  fraudulent  intention  whatever ; 
hut  that,  upon  the  whole  of  the  facts,  credit  was  given  by  the  landlord  to  the 
pauper  ibr  61,  only  of  the  rent ;  and  that,  for  the  residue  thereof  the  credit 
was  given  solely  to  the  said  Porter. 

Erskine  and  Newland^  in  support  of  the  rule,  relied  principally  upon  the 
fact  stated  in  the  case,  that  credit  was  ^iven  by  the  landlord  to  the  pauper  for 
6/.  only  of  the  rent ;  which  was  in  e&ct  finding  that  though  the  premises 
were  nominally^  let  to  the  pauper,  yet  in  effect  he  was  only  tenant  of  6L  a 
year,  credit  bemg  given  for  the  rest  of  the  rent  to  Porter^  by  whom  it  was 
to  be  occupied  in  the  first  instance.  This  is  different,  therefore,  from  a  case 
where  the  party  is  tenant  of  the  entire  premises^  though  he  may  be  required 
to  give  collateral  security  for  the  rent,  and  though  the  inducement  to  the  land* 
lord  to  let  to  him  may  lie  the  getting  ^uch  security.  But  the  Sessions  have 
by  their  finding  in  efieet  negatived  that  there  was  a  letting  of  the  whole  to 
the  pauper.  The  case  which  comes  nearest  to  this,  and  which  may  be  cited 
hy  the  other  side,  is  JS.  v.  FUloTtgley,  1  Term  Rep.  458,  where  an  estate  which 
the  pauper's  brother  suffered  him  to  occupy  at  will  without  rent,  out  of  charity, 
was  deemed  sufiicient  to  conifer  a  settlement.  But  that  is  plainly  distingufah- 
able ;  for  whatever  the  motive  may  be,  it  is  aufikient  that  the  pauper  has 
credit  enough  to  be  entrusted  with  the  entire  and  exclusive  possession  of  a 
tenement  of  102.  a  year ;  or  in  the  words  of  the  stat.  13  &  14  Car.  2.\c.  12, 
that  he  comes  to  settle  in  such  a  tenement ;  his  ability  in  the  event, to  pay  the 
rent  forms  no  ingredient  in  the  question  of  settlement.  Now  here  it  appears 
from  the  whole  of  the  case,  and  the  finding  of  the  Sessions,  that  die  panper  iiev^ 
er  had  credit  for,  and  never  came  to  settle  upon  a  tenement  of  lOl.  a-year  value ; 
for  he  originally  agreed  with  Porter,  before  the  bargain  with  Pocoeie,  that 
Porter  should  have  part  of  it  of  the  value  of  61.  a-year,  and  Pococke  gave 
credit  to  Porter  for  so  much  of  the  rent  in  the  first  instance,  and  never  gave 
credit  to  the  pauper  for  more  than  6/.  a-year..  They  concluded  by  observing, 
that  from  tbe  statement  of  evidence  instead  of  facts,  the  case  was  very  per* 
plexed;  and  pressed  the. Court,  if  they  had  any  doubt,  to  send  the  case  back 
to  have  the  fact  distinctly  found,  whether  the  whole  tenement  were  let  to  the 
pauper,  or  only  so  much  of  it  as  he  occupied,  and  for  the  rent  of  which  he 
had  credit.    [The  Court  were  at  first  inclined  to  adopt  this  suggestion ;  but 
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postponed  their  determination  till  they  had'heatd  the  counsel  egainst  the  ot^ 
ders.]  V 

Garrwot  Courthope^  and  D'Oyky,  contra,  said,  that  enough  appeared  on 
the  face  of  the  case,  contradictory  as  it  was  in  parts,  to  shew  that  the  paiqier 
gained  a  settlement  in  Pedenuy:  for  it  is  stated  that  he  took  of  Pococke  ike 
hmuty  ^.  in  Pevenseff,  at  the  roni  of  112.  per  annum  ;  that  Ae  took  poeeeetum 
of  it  a  few  days  afterwards ;  that  he  agreed  to  underlet  part  to  Porter  ;  thi^t 
Porrerwas  to  guarantee  the  rent;  which -shewed  that  the  pauper  was  an* 
ewerable  in  the  first  instance,  though  it  is  afterwards  stated  that  credit  was 
only  given  to  the  pauper  for  6/.  of  the  yearly  rent ;  and  Pococke  himself  said, 
that  he  made  his  agreement  with  the  pauper  only^  and  considered  none  hut 
him  as  hie  tenant;  and  lastly,  what  is  decisive,  the  whole  rent  for  the  first 
year  was  in  ftict  paid  by  the  pauper.  The  amount  of  all  the  other  facts,  or 
father  evidence  stated,  is  no  more  than  this,  that  Pococke  would  not  have 
contracted  with  the  pauper^  as  he  did,  ejccept  for  the  collateral  guarantee  of 
Porter;  which  may  be  admitted ;  and  still  the  taking  of  the  whole  being  by 
the  pauper,  and  he  being  liable  to  the  landlord  in  the  first  insUmce,  it  is  cleat 
by  ail  the  authorities  that  he  must  be  considered  as  the  tenant;  and  coming 
ta  eettle  upon  a  tenement  of  102.  a  jear  value,  and  residing  there  forty  days» 
he  gained  a  settlement  Nothing  is  said  in  the  statute  either  of  the  credit  or 
the  ahilitv  of  the  tenant ;  nor  can  the  Court  enter  into  the  motive  or  induce* 
ment  of  the  tenant  to  take,  or  the  landlord  to  let  the  premises.  The  case  of 
Eexr,  FiUongley^  1  Term  Rep.  468,  was  much  stronger  than  this,  if  the 
credit  and  ability  of  the  tenant  were  material  to  be  considered ;  for  there  the 
pauper,  wha  was  settled  by  the  fact  of  taking  and  residing  on  such  a  tene* 
ment,  was  a  professed  object  of  charity  at  the  time,  and  the  cultivation  of  the 
farm  was  actually  carried  on  by  his  brother.  But  at  any  rate,  the  negativing 
that  credit  was  given  to  the  pauper  in  this  case  for  more  than  62.  a  year  is 
evidently  confined  to  credit  for  the  rent^  and  not  for  the  tenement;  as  it  is 
expressly  found,  that  he  took  the  tenement  of  Pococke  at  112.  a  year;  and 
therefore  being  legal  tenant  of  the  wh6le,  if  ne  had  had  no  credit  at  all  for 
any  part  of  the  rent,  he  would  eoually  have  gamed  a  settlement. 

Lord  Ellbnborottoh,  G.  J.  Notwithstanding  the  case  is  not  so  intelligi- 
bly framed  as  it  might  have  been,  enough  appears  to  enable  us  to  decide  uj>on 
it  The  first  thing  to  be  done  is  to  refer  to  the  words  of  the  statute  on  which 
the  question  depends.  The  stat.  1^  d&  14  Gar.  2,  c.  12,  gives  authority  to 
two  justices  on  complaint  within  40  days  after  any  person  *'  shall  come  to  tet" 
He  in  any  tenement"  under  102.  a  year  to  remove  him.  No  ddubt  this  was  a 
coming  to  eettle  by  the  pavLper.  Then  it  says  *<upon  way  tenement ;"  that 
includes  the  character  of  tenant  in  'which  he  comes  to  settle,  which  is  the 
principal  question  here ;  and  then  the  value,  which  must  be  102.  a  year  to 
confer  a  settlement ;  and  here  the  value  of  the  entire  premises  was  112.  a  year. 
Now.  as  to  the  principal  question,  the  pauper  was  to  all  intents  and  purposes 
tenant  of  the  legal  estate  for  the  whole ;  friaud  being  excluded  by  the  See- 
eions.  He  was  liable  to  all  the  liabilities  df  a  tenant.  It  is  stated  that  the 
pauper  took  the  premises  of  Pococke  at  the  rent  of  112.,  and  Pococke  said  that 
he  demised  to  the  pauper  only.  Then  shall  it  be  said,  that  he  had  not  the 
whole  interest  in  him,  because  a  surety  was  required  for  the  rent.  Having 
soch  a  surety  has  been  holden  to  make  no  difierence(a).  But  it  is  said,  that 
the  only  inducement  to  the  landlord  to  let  to  the  pauper  was  the  cir- 
cumstance of  having  such  security,  and  therefore  credit  was  not  give»  to 
the  pauper.  But  so  a  man's  inducement  to  take  a  bill  of  exchange  may  be 
that  he  has  the  security  of  the  drawer  and  indorser  as  well  as  the  ac* 
oeptor ;  and  yet  he  may  still  give  the  latter  credit  Then  where  there  is  a 
tenement  of  sufficient  value,  and  a  tenant  not  removable,  who  is  liable  to  all 

(«)  Vide  BviUy  v.  BmheU^  Burr.  8.  C.  107. 
Vol.  n.  59 
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the  burthens  of  a  tenant,  and  has  all  the  rights  of  one,  and  against  wfaom,  wm 
such,  every  proceeding  in  law  may  be  had,  he  gains  a  settlement  by  forty 
days  residence  on  such  tenement. 

,  Grose,  J.'  There  is  no  difficulty  in  the  case  when  the  facts  are  properly, 
ascertained.  The  pauper  removed  from  the  parish  of  Hooe  into  the  parish  of 
Fevemef^'  and  the  .question  is,  Whether  in  so  doing,  he  can  be  said  to  have 
come  to  settle  in  a  tenement  of  the  annual  value  of  10/.  in  that  parish  ?  Of 
the  value  df  the  tenement  there  is  no  doubt;-  and  that  he  took  possession  of 
it.  But  it  is  said,  that  he  had  not  credit  for  more  than  62.  a  year  rent.  Bui 
I. am  satisfied  with  the  ezplanatioa  which, Lord  G.  J.  Parker  gives  of  the 
statute  in  a  passage  qlioted  by  Mr.  Justice  BvUer  in  R.  y.FiUongley^  1  Term 
Rep.  461,  from  the  case  of  South  Sydenham  v.  Lamerton(4i) ;  Lord  G.  J. 
Parker^  haying  first  said,  that  the  ,  settlement  depends  on  the  ao/ttc  of  the 
tenement,  not  on  the  rent^  proceeds  thus:  **.The  reaaon  of  the  statute  is  thia, 
**  that  a  man  who  is  intrusted  with  a  tenement  worth  102.  a*reer  is  of  such 
<*  credit t  and  must  have  such  a  stock,  as  makes  him  not  likely  to  become  charge-. 
"  able  to  the  parish.'*  The  question  then  is,  whether  this  man.were  trusted 
wUh  a  tenement  of  lOL  a*year  value  I  To  which  the  &ct8  stated  in  the  case 
gave  a  decisive  answer.  For  it  is  stated,  that  the  pauper  took  the  house, 
dec.  of  Pococke  at  the  rent  of  112.  per  annum ;  that  he  took  possession  of^t, 
and  occupied  it  for  above  forty  days ;  during  which  time  being  iriemovaUer 
he  gained  a  settlement.  Qertain  facts,  however,  have  been  introduced  int4> 
the  case  in  order  to  raise  a  question  whether  he  were  able  to  pay  the,  rent  for 
it?  If  that  were  materia],  other  facts  shew  that  he  could;  for  he  actually 
did  pay  the  first  year's  rent.  But  it  was  not  necessary  that  he  should  have 
.  pafd  it ;  it  was  sufficien^  that  he  had  credit  to  be  trusted  with  a  tenement  of 
the  annual  value  of  102.  Let  me  stippose  a  pauper  taken  oat  of  a.wock- 
house,  who  obtains  credit  enough,  upon  the  collateral  security  of  a  friend  for 
the  payment  of  the  rent,  to  take  a  house  of  102.  a-year  which  be  immediately 
after  lets  out  again,  in  lodgings  for  the  purpose  of  gaining  a  livelihood,  and 
continues  the  holding  for  above  40  days ;  all  fraud  apart,  there  could  be  no 
doubt  of  his  gaining  a  settlement.  It  was  not  necessary  for  the  tenant  to  have 
paid  the  whole  rent ;  for  though  the  rent  were  paid  by  othersi  yet  as  he  had 
credif  for  the  whole  premises  it  was  sufilcient :  and  he  shewed  that  he  de-^ 
served  that  credit  in  the  present  instance ;  for  he  actually  paid  the  whole 
rent.  Therefore,  having  taken  a  tenement  at  Pevensey  at  a  rent  of  112.  per 
annum,  and  taken  possession  of  it,  and  paid  the  rent,  it  is  clear  that  he  gained 
a  settlement  ther^. 

Lawbencv,  J.  It  is  not  attempted  to  be  argued  upon  the  facts  of  the  case» 
such  as  they  ought  to  have  been  returned  to  this  court  upon  the  evidence 
laid  before  the  Quarter  Sessions,. that  tha  pauper  did  not  gain  a  settlement  at 
Peventey :  but  it  is  said,th|it  upon  the  statement  before  us  we  must  suppose 
some  fact,  in  order  to  give  a  settlement  there,  which  the  Sessions  have  not 
found,  namely,  that  the  pauper  rented  the  entire  premises ;  because  they  have 
concluded  that  credit  was  only  given  to  him  for  part  of  the  rent.  And  from 
thence  it  is  argued,  that  unless  credit  were  given  to  the  pauper  for  102.  a-year 
in  value  of  the  rent,  no  settlement  can  be  gained  by  him.  But  I  do  not  know 
th^t  that  is  a  necessary  conclusion.  The  siat.  -13  ds  14  Car.  2.  c.  12,  gives 
power  to  the  justices  to  remove,  on  complaint  within  40  days,  any  p^rsea 
"  who  shall  come  to  settle  in  any  tenement  under  the  value  of  102."  da:,  unless 
certain  things  are  done  which  are  required  by  that  statute :  but  they  have  no 
power  given  them  to  remove  any  person  coming  to  settle  in  a  tenement  of 
that  value,  or  ilipwards.  Such  a  person  is  not  submitted  to  their  jurisdiction 
at  all.  The  question,  therefore,  is  not  a  question  concerning  the  cre<2t^  of 
the  party,  but  whether  in  point  of  fact  he  came  to  settle,  «.  e.  acquired  the  in- 

(a)  Cited  from  Bott.  356.     . 
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terest  of  a  tenant  hi  a  tenement  of  that  value ;  for  if  he  did,  the  justices  had 
no  power  to  remove  him.  Now,  upon  the  fact«  stated,  it  is  apparent  that  the 
pauper  had  an  interest  to  that  amount  in  a  tenement  as  the  tenant  thereof, 
which  prevented  him^from  being  an  object  of  removal. 

Lb  Buanc,  J.  It  is  not  creditable  to  the  records  of  the  Court  to  have  such 
a  case  as  this  returned  upon  them  :  and  but  for  the  dake  of  saving  fufther 
expence  to  the  parties,  we. should  have  sent  it  back  to  be  restated  more  cor- 
rectly. At  present  the  whole  argument  has  turned  not  on  the  facts  of  the 
case,  but  upon  the  ^evidence  and  observations  with  which  it  is. perplexed. 
And  at  first  view  it  seemed,  that  the  latter  clause,  stating  that  **  credit  was 
*^  given  by  the  landlord  to  the  pauper  for  6/.  only  of  the  rent,"  <Scc.  had 
thrown  an  obscurity  over  the  whole,  which  called  for  an  explanation  from  the 
Sessions :  but  upon, further  consideration,  it  b^ing  expressly  stated,  that  the 
tenement  was  taken  by  the  pauper,  and  a  gtuurantie  required  of  Porter^  which 
imports  that  the  pauper  was  tliie  real  tenant,  and  this  again  confirmed  by  the 
fact  found  that  Porter  had  agreed  to  take  part  of  the  premises  to  the  value  of 
61.  a-year  under  the  pauper ;  but  that  the  landlord  would  not  have  let  the 
premises  at  all  to  the  pauper  without  the  guarantie  of  Portfr ;  (from  all 
which  facts  the  Sessions  appear  to  have  drawn  a  conclusion  that  credit  was 
only  given  to  the  pauper  for  6Z.  a-year,  out  of  the  11/.,  and  that  credit  was 
given  to  Porter  for  the  remainder :)  I  think  sufficient  appears  to  enable  us  to 
see  what  facts  and  conclusion  the  .  Sessions  meant  to  submit  to  our  review. 
And  we  must,  I  think,  take  them  to  have  found,  that  though  the  pauper  had 
taken  the  whde  tenement  of  Pococke,  yet  that  from  the  guarantie  of  Porter , 
who  was  himself  to  occupy  part  under  the  pauper  for.5Z.  a-year,  the  Sessions 
thought  that  this  in  efiect  was  an  agreement  to  relieve  the  pauper  from  the 
responsibility  of  so  much  of  the  rent,  leaving  him  only  liable  for  6/.'  a-year^ 
and  that  that  would  not  confer  a  settlement  on  him.  But  that  is  founded  on 
a  mistake  in  point  of  law ;  for  it  is  immaterial  whether  credit  were  given  to 
the  pauper  for  the  rent,  if  he  were  the  tenant  of  the  whole  premises. 

Both  Orders  quashed. 


Izett  V.  Mountain/ 

4£art,37].     Nov..  34,  1803. 


Where  a  carrier  eiTet  notice  to  hit  cmtomen  that  he  will  obtbeaceoantable  for  any  pahsel, 
Ac.  of  mora  than  SI.  value^  tmU$$  nUered  oa  euek  and  ffid  for  acandingly  t  if  a  paroel 
be  tent  above  that  value,  without  bein^  entered  and  paid  for  aa  luoh,  and  it  be  loat,  the 
owner  ia  not  entiUed  to  lecover  any  thing. 

THIS  was  an  action  on  the  case  against  a  carrier,  in  the  common  form^ 
for  not  delivering  goods  underUiken  to  be  carried  from  London  to  Edinburgh^ 
to  which  die  general  issue  was  pleaded.  The  goods  were  proved  to  be  of 
^e  value  of  ^.  ^.,  and  were  sent  to  the  warehouse  of  a  certain  inn  in  Lonr 
don^  from  whence  the  public  coach  of  the  defendant  by  which  they  were 
to  be  conveyed  set  out,  and  were  there  deposited  by  the  plaintifi's  servant, 
mdd  booked  in  the  ordinary  way  at  the  common  price,  without  being  entered 
or  jpaid  for  according  to  their  value,  as  being  above  51*  The  defence  was 
the  following  general  notice  published  by  the  defendant,  together  with  others, 
and  stuck,  up  in  the  warehouse  at  the  mn  where  the  goods  were  deposited : 
^  The  nroprietors  of  coaches  from  this  inn  will  not  be  accountable  for  any 
^  parcels.  Ice.  of  more  value  than  52.,  unless  entered  as  such,  and  paid  for 
•«  accordingly.'*  And  the  question  was.  Whether  the  plaintifTwere  entitled  to 
recover  even  the  62.,  upon  the  authority  of  the  case  of  Clay  v.  WiUan^{a) 

(aj  1  H.  Blae.29e,  and  vide  YaU  v.  fFtOaa,  2  East,  128. 
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which  vnm  relied  on  against  his  title  to  vecover  any  thing.  But  it  having 
been  suggested  that  a  similar  case  of  Grey  v.  Clarke  was  now  pending  in  C. 
B.f  upon  which  a  doubt  was.  entertained  by  some  of  the  Judges  of  that  court, 
whether  the  plaintiff  were  not  entitled  to  recover  to  the  extent  of  the  61. ;  in 
order  to  give  an  opportunity  of  looking  into  that  case.  Lord  EUenborough^  C. 
J.  at  the  Sittings  after  last  term  at  GuUdhali  suffered  a  verdict  to  be  taken  for 
the.  value  of  the  goods  subject  to  be  reduced  to  6Z.,  or  to  be  altogether  set 
aside  and  a  nonsuit  entered,  if  there  appeared  to  be  no  authority  for  the 
doubt  suggested.  A  rule  niri  was  accordingly  obtainecl  on  a  former  day 
for  entering  a  nonsuit,  which  Lord  EUenhorougk,  C.  J.  then  said  ought  to 
have  been  had  at  the  trial,  as  no  doubt  could  be  made  upon  adverting  to  thd 
terms  of  the  contract  in  this  case  that  the'  plaintiff  was  not  entitled  to  re« 
cover  any  thing.  (1)  And  his  Lordship  asked  the  plaintiff's  counsel  whether 
it  were  worth  while  to  contest  the  rule. 

Erskine  and  Marryat  for  the  plaintiff  desired  time  to  look  into  the  cases ; 
and  on  this  day  they  admitted  that  they  could  not  sustain  the  verdict^ 

Garirow  and  Bedford  were  to  have  supported  the  rule  for  entering  a  non* 
suit. 

Per  Curimn^  Rule  absolute. 


Leicester  and  Another  v.  Rose. 

4£Mt,373.    lfov.94,18(l3L 

A  trott  deed  if  proposed  to  thd  creditors  at  large  of  an  insolvent,  wberebv  they  ail  engage 
to  accept  payment  of  their  whole  debts  by  certain  instalments,  the  first  tour  of  which  are 
to  be  gtiarmnUed  by  collateral  secority,  the  two  last  to  lemain  won  the  sinfU  mcwrity  of 
the  insolvent:  several  of  the  creditors  refuee  to  sign  unless  tne  plaintifis  do,  and  th* 
plaintifi  stipolate  privately  with  the  insolvent  as  the  condition  of  their  signatore  that  he 
shall  procure  them  pollateral  security  for  the  two  last  irutalments  as  well  as  the  prior  ones, 
conceiving  that  they  had  coUatetal  security  originally  to  cover  their  debt ;  and  upon  the 
faith  of  such  private  agreement  they  sign  the  general  trust  deed,  which  is  then  signed 
by  the  rest  of  the  creditors :  held  such  private  agreement  a  fraud  upon  the  other  creditors, 
and  void,  although  the  effect  of  it  were  not  to  secure  to  the  plamtiffs  the  payment  of 
more  money  than  the  other  creditors  were  to  receive,  but  only  further  security  for  the 
same  sum. 

THE  plaintiffs  declared,  that  before  the  making  of  the  agreement  after 
mentioned  a  certain  deed  of  trust,  dated  6th  of  August  1801,  had  been  pre** 
pared  between  fV.  Thompson  and  E.  Leaddeater  of  the  first  part,  B.  Shawe 
and  fV.  Borrowes  of  the  second  part,  and  certain  creditors  of  Thompson  and 
JLeadbeater  of  the  third  part;  whereby,  after  reciting  that  Thompson  and 
JietMtmitTf  being  unable  to  make  present  nayment  of  the  whole  of  their 
debts,  had  proposed  to  their  creditors  to  pay  tnem  by  instalments,  viz,  l-8th 
in  one  month,  another  eighth  in  three  months,  another  in  six  months,  another 
in  twelve  months,  2-8ths  in  eighteen  months,  and  the  remaining  2-8tbs  in 
twenty-four  months ;  and  that  to  secure  the  second,  third,  and  fourth  instal- 
ments Thompson  and  Leadbeater  were  to  give  their  promissory  notes  indorsed, 
half  of  them  by  Shawe  and  Co.,  and  the  other  half  indorsed  by  Borrowes  and 
Co*  (those  houses  having  agreed  to  become  sureties  for  T.  and  L.  to  that 
amount  respectively,  upon  having  certain  counter  securities  after  mentioned 
given  to  them) ;  and  that  to  secure  the  two  last  instalments  Thompson  and 
.  Leadbeater  were  to  give  their  own  promissory  notes.  And  they  were  also  to 
assign  to  Shawe  and  Borrowes  their  estate  and  e&cts  as  well  to  indemnify 
the  respective  houses  of  Shawe  and  Co.,  and  Borrowes  and  Go.  what  they 

(l)VideA:cfto2foiiaii^aI.v.  WHltMond  ai.5£ast  507,aod  the  editor's  note  at  theend 
of  that  c 
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might  be  called  upon  to  adrance,  as  abo  for  securing  to  the  creditors  at  large 
the  payments  of  the  two  last  instalments ;  it  was  witnessed,  that  Thomwon 
and  Leadheater  did,  by  consent  of  their  creditors,'  assign  to  Shaide  and  jDor- 
rowes  their  estate  and  efiects  in  trust  for  the  before-mentioned  purposes ;  the 
surplus,  if  any,  to  be  paid  to  Thompson  and  Leadbeater.  The  declaration 
then  stated,  that  before  and  at  the  time  of  making  the  agreement  and  promises 
next  mentioned,  Thompson  and  Leadheater  were  indebted  to  the  plaintifis  in 
17661.,  and  thereupon  on  the  Sd  of  September  1801,  by  a  certain  agreement 
between  the  plaintiffs  and  the  defendant,  reciting  that  the  first-mentioned 
tTust*deed  had  been  proposed  to  the  creditors  of  T.  &  X.,  and  in  part  carried 
into  execution  by  the  signatures  of  many  of  the  creditors ;  and  that  the  pWn* 
tiffs  having  been  applied  to  to  sign  the  same  as  creditors  of  T.  aTid  L.  had  de^ 
cUned  executing  it,  conceiving  that  they  had  a  remedy  for  their  demand 
against  other  persons  jointly  with  T.  and  Z.  in  order  to  induce  the  plaintiffs 
to  sign  the  s(ud  deed,  the  crefendant  agreed  that  he  would  within  six  weekd 
procure  security  to  the  satisfaction  of  the  plaintiffs,  to  be  given  to  them  for 
payment  of  the  two  last  instalments,  <S-c.  amounting  to  10#.  in  the  pounds 
agreed  to  be  paid  in  the  trust-deed  by  tne  notes  of  2*.  &  L,  only ;  the  former 
instalments  amounting  to  10«.  in  the  pound  being  to  be  paid  in  a  manner  sat- 
isfactory to  the  plaintifis ;  tit  consideration  of  which  agreement  of  the  defen- 
dant^ the  plaintiffs  tgre&i  to  sign  the  said  trust-deed  in  respect  of  their  said 
debt  It  then  stated,  that  after  the  said  agreement,  in  consideration  that  the 
plaintifis  at  the  insmnce  of  the  defendant  had  promised  to  fulfil  the  agreement 
on  their  part,  the  defendant  promised  to  the  plaintiffs  to  perform  his  part  of  it ; 
and  then  it  averred,  that  Thompson  and  Leadheater  being  indebted  to  the 
plaintifis  at  the  time  of  the  agreement  in  1765/.,  the  two  last  instalments,  for  • 
which  the  defendant  agreed  to  procure  security,  amounted  to  44H.  5s,,  of 
which  the  defendant  had  notice ;  but  though  the  plaintiffs^  had  performed 
their  part  of  the  agreement,  yet  the  defendant  on  his  pan  had  not  procured 
any  security  to  the  plaintiffs  for  the  payment  of  the  said  two  last  instalments, 
6cc.  by  means  whereof,  the  first  of  the  instalments  still  remains  due  and  un- 
paid, 6cc.     To  this  the  general  issue  was  pleaded. 

At  the  trial  before  Lord  Ellenborought  C.  J.  the  substance  of  the  facts  set 
forth  in  the  declaration  were  proved  ;  and  it  was  also  proved  that  upon  the 
first  application  of  Thompson  and  Leadheater  to  thjeir  creditors  to  sign  the 
trust-desd  of  the  6th  of  August  ISOl,  several  of  them,  particularly  three  mer- 
cantile houses  in  Liverpool,  refused  to  sign  it  unless  the  plaintifis,  who  were 
some  of  the  creditors,  first  signed  it.  This  was  made  known  1o  the  plaintifis 
by  Thompson,  who  answered  that  it  was  in  vain  to  apply  to  them  to  sign  it, 
unless  they  (T.  dc  Z>.)  got  collateral  security  for  them  (the  plaintiffs)  for  the 
two  last  instalments  as  well  as  those  which  were  to  be  secured  by  the  deed ; 
whereupon  Thompson  and  Leadheater  promised  to  procure  such  security,  and 
prevailed  upon  the  defendant  to  make  the  promise  stated  in  the  declaration. 
And  then  the  plaintifils  having  signed  the  deed,  the  three  other  houses,  on 
seeing  the  plaintifis^  signatures  to  it,  signed  it  also ;  but  without  any  knowl- 
edge, as  far  as  appeared,  of  the  promise  of  collatend  security  which  the  plain- 
tifis had  obtained.  On  the  9th  of  February  1803,  the  day  when  the  first  of 
the  two  last  instalments  payable  by  Thompson  and  Leadheater  became  due, 
applicatbn  was  made  by  the  plaintifils  to  them  for  payment  of  their  note, 
which  was  refused ;  and  on  the  26th  oi  Jday^  the  defendant  was  formally  cal- 
led upon  by  the  plaintiffs'  attorney  for  the  promised  security,  which  he  de- 
clined to  give.  His  Lordship  being  of  opinion  that  the  collateral  security 
thus  obtained  by  the  plaintifis,  unknown  to  the  other  creditors,  was  a  fraud 
upon  them,  within  the  principle  of  the  case  of  Coekshot  y.  Bennet,  2  Term 
Riep.  763,  and  that  class  of  cases ;  and  that  the  promise  by  the  defendant 
was  therefore  made  upon  a  bad  consideration  and  void,  nonsuited  the  plain- 
tifils. 
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A  rale  nisi  was  obtained  on  a  former  day  for  setting  aside  the  nonsuit  and 
granting  a  new  trial,  principally  on  the  ground  that  the  additional  security 
obtained  by  the  plaintifis  in  this  case  did  not  alter  the  condition  of  the  intol^ 
vents,  on  which  ground  it  was  said  thai' the  former  cases  had  proceeded  :  and 
the  case  of  Feise  v.  Randall,  6  Term  Rep.  146,  was  particularly  relied  on  as 
sustaining  this  distinction,  and  governing  the  present  case. 

Garrow,  Gibbs,  and  Lawes,  shewed  cause,  and  contended  that  the  principle 
on  which  the  further  security  to  the  particular  creditor  had  been  set  aside  in 
the  former  cases  was  not  because  it  altered  the  condition  of  the  insolvent 
merely,  but  because  it  was  a  fraud  iipon  the  other  creditors,  who  agreed  to 
give  up  part  of  their  demands,  or  postpone  the  time  of  payment,  upon  the  faith 
that  all  ihe  creditors  were  upon  the  same  equal  footing,  and  that  no  better 
terms  could  be  obtained  by  each  standing  out  and  bargaining  for  himself. 
That  was  considered  •  to  be  the  true  effect  of  the  agreements  in  those  cases. 
But  this  caae  is  still  stronger ;  for  here  there  was  express  evidence  that  the 
other  creditors  refused  to  sign  the  deed  of  trust  unless  the  plaintifis  set  them 
the  example,  which  was  made  known  to  the  plajntiffs  ;  by  which  it  is  impos- 
sible to  understand  that  they  meant  a  mere  nominal  accession  to  the,  deed» 
but  a  bona  fide  stipulation  to  abide  by  the  terms  of  it  upon  an  equal  footing 
with  the  rest  of  the  creditors  ;  and  therefore  it  was  a  direct  fraud  upon  those 
creditors,  for  the  plaintiffs,  while  they  nominally  held,  out  their  agreement  to 
the  deed,  which  would  induce  the  other  creditors  to  sign  it,  and  thereby  bind 
them  from  suing  the  insolvents,  and  running  a  race  for  priority,  privately  to 
obtain  a  further  security  for  their  debt  beyond  what  they  nad  all  of  them  stip- 
ulated to  take  in  the  trust  deed.  If  each  of  the  creditors  had  known  that  it 
was  in  the  power  of  the  debtors  to  have  given  better  terms  to  one  of  them, 
there  would  have  ^  been  a  fair  competition  with  the  plaintifis  which  of  the 
creditors  should  obtain  the  preference.  There  is  no  difierence  in  reason  and 
substance,  whether  the  farther  advantage  privately  obtained  by  the  particular 
creditor  consist  of  a. larger  sum,  or  of  better  security  for  the  same  sum,  than 
the  rest.  The  cases  of  Cocfcshot  v.  Bennett,  2  Term  Rep.  763,  and^  JocXjoik 
v.  Lomas,  4  Term  Rep.  166,  went  expressly  on  the  ground  of  a  fraud  on  the 
creditors  in  general ;  though  in  each  there  was  a  further  sum  to  be  paid  by 
the  insolvent  to  the  particular  creditors.  So  in  Jackson  ▼.  Duchaire,  3  Term 
Rep.  551.  A  having  given  B  a  certain  sum  for  goods  in  advancement 
of  C,  a  secret  agreement  between  B  and  C,  that  the  latter  should  pay  B  a 
further  sum  for  the  goods,  was  holden  to  be  void :  not  merely  on  the  ground 
that  C*s  situation  was  thereby  altered  for  the  worse,  but  expressly  because  it 
was  a  fraud  upon  A.  Then  the  case  of  Feise  v.  Randall,  6  Term  Rep;  146, 
is  relied  upon  as  an  authority  to  shew  that  a  particular  creditor  may  procure 
an  additional  security  from  a  third  person  for  the  same  sum  which  the  other 
creditors  are  to  receive  from  the  debtor  himself.  It  is  hbwever  observable, 
that  that  case  was  determined  upon  motion,  without  much  discussion ;  that 
the  authority  of  the  former  ca,ses  was  fully  recognized,  which  it  seems  diffi- 
cult to.  reconcile  with  it  upon  principle  :  and  above  all,  it  was  decided  on  the 
assumption  that  the  further  security  taken  was  no  fraud  upon  the  rest  of  the 
creditors :  which  cannot  be  said  of  the  security  in  this  case,  where  the  other 
creditors  expressly  refused  to  accept  the  t&rms  offered  by  the  deed,  unless  the 
plaintifis  first  agreed  to  them.  The  cases  of  Suinner  v.  Brady,  1  H.  Blac 
647,  and  Smith  v.  Bromley,  Dougl.  3d  edit.  696,^may  be  considered  as  hav- 
ing proceeded  on  the  policy  of  the  Bankrupt  Laws,  in  contravention  of  which 
those  agreements  were  made;  the  one  a  security  given  to  induce  a  creditor 
to  withdraw  his  petition  against  the  allowance  of  a  certificate ;  the  other  to 
recover  back  a  sum  of  money  paid  for  obtaining  one :  but  this  was  also  con- 
sidered as  a  fraud  upon  thq  other  creditors  as  well  as  an  oppression  upon  the 
bankrupt. 

Erskine  and  Wood,  in  support  of  the  rule.    This  case  comes  directly  within 
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the  aathority  of  Feise  ▼.  RandaU^  6  Term  Rep.  146,  which  was  subsequent 
to  all  the  other  cases,  and  which  was  distinguished  from  them  upon  the  broad 
principle  that  the  particular  creditor  was  to  receive  no  more  than  the  rest  of 
the  creditors,  and  the  insolvent  himself  stood  exactly  in  the  same  situation 
after  the  additional  security  given  as  before.  It  can  .be  no  fraud,  (says  the 
Court  in  that  case,)  upon  the  rest  of  the  creditors,  that  another  person  had 
agreed  to  join  his  security  to  the  debtor's  for  the  payment  of  the  same  sum 
that  all  the  rest  were  to  receive.  That  is  the  very  case  now  in  judgment. 
This  does  not  contravene  the  principle  of  the  former  cases,  which  went,  it  is 
true,  upon  the  ground  of  fraud  against  the  general  creditors  ;  but  the  fraud 
was  considered  to  consist  in  tbis«  that  after  all  had  agreed  from  compassion 
to  the  debtor,  or  any  other  motive,  to  sacrifice  a  part  of  their  claims,  or  to  susr 
pend  the  enforcement  of  them  to  a  future  period,  in  order  to  render  the  debtor 
free  from  all  existing  incumbrances,  or  render  him  more  able  to  discharge 
them,  it  should  not  be  permitted,  to  any  particular  creditor  to  impose  more 
burthensome  conditions  on  the  debtor,  and  thereby  defeat  the  object  which 
the  general  creditors  had  in  view  in  assentiijg  to  forego  the  extent  of  their 
claims.  That  principle  applies  especially  to  cases  where  the  particular  credi- 
tor stipulates  to  receive  a  larger  sum  than  the  rest,  as  was  the  case  in  Cock* 
shot  y.  Bennett^  2  Term  Rep.  763,  Jackson  v.  Duchaire,  3  Term  Rep.  651, 
and  Jackadn  v.  Lomof,  4  Term  Rep.  166.  But  here  the  creditors  at  large 
were  to  receive  their  tohok  demand  ;  the  only  advantage  they  abandoned  was 
with  respect  to  the  time  of  payment :  and  this  disadvantage  is  not  diminished 
to  the  plaintiffs  by  the  further  security ;  but  they  stand  in  no  better  condition 
than  the  others,  either  with  regard  to.  the  amount  of  their  debt,  or  the  accele- 
ration of  payment.  The  other  creditors  have  relinquished  nothing  which  the 
plaintiffs  have  not  also  relinquished.  But  with  regard  to  the  only  further 
benefit  obuiined  by  the  plaintiffs,  the  collateral  security  for  the  payment  of  the 
two  last  instalments,  they  were  fairly  entitled  to  it,  because  by  adopting  the 
trust-deed  and  giving  time  to  the  debtors,  they  lost  the  collateral  security 
which  they  claimed  to  have  before.  There  was  no  meeting  or  express  stipu- 
lation by  these  plaintiffs  with  the  other  creditors  that  they  would  not  obtain 
this  security,  nor  did  the  obtaining  it  abate  any  advantage  which  the  others 
were  to  derive  from  the  trust-deed.  So  neither  was  the  situation  of  the  debt- 
ors altered ;  for  they  were  at  all  events  liable  to  pay  the  money  once ;  if  they 
paid  it  themselves,  the  defendant  could  not  be  called  upon  for  the  money  ;  apd 
if  he  paid  it,  the  debtors  were  liable  over  to  him  instead  of  to  their  original 
creditors. 

Lord  Elleivborough,  C.  J.  From  the  first  mention  of  this  case  to  the 
present  moment  I  have  never  entertained  a  particle  of  a  doubt  upon  it.  The 
•question  is,  whether  aiiy  lep^l  effect  can  be  given  to  an  agreement  by  which 
these  creditors,  the  plaintiffs,  are  to  have  a  better  security  for  the  same  sum 
.than  the  rest  of  the  creditors,  after  having  entered  into  an  agreement  with 
them,  importing  that  the  same  satisfaction  was  to  be  made  to  all  by  the  same 
mode  of  payment.  And  as  that  satisfaction  was  not  to  be  paid  at  the  time  in 
money,  but  in  securities  payable  at  a  future  day,  it  made  a  great  difference  to 
the  creditors  whether  they  were  to  rest  on  the  insolvents'  security  alone,  per- 
haps a  desperate  security,  or  to  have  other  solvent  persons  to  resort  to*  if  ne- 
cessary :  so  that  it  might  make  the  diflerence  of  payment,  or  no  payment : 
and  in  that  light  it  seems  to  have  been  considered  by  the  plaintiffs  themselves. 
In  Feue  v.  Randall  the  Court  are  stated  to  have  said,  that  the  agreement 
there  made  with  the  particular  creditor  was  no  fraud  upon  the  rest ;  I  must 
therefore  presume  that  the  case  was  so  presented  to  the  consideration  of  the 
Court,  and  that  they  decided  it  on  that  supposition  on  the  first  view  of  It.  But 
is  there  no  fraud  on  the  rest  of  the  creditors  in  this  case  ?  Was  there  no  fraud 
even  in  the  minds  of  the  pla,intiffs  at  the  time  ?  They  were  told  that  other 
creditdrs  would  not  sign  the  trust-deed  unless  they  do  so :  and  yet  they  bar- 
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gnined  for  better  security  as  the  ground  of  their  signing  it;  and  when  tbey 
did  sign  the  deed  purporting  to  accept  the  same  security  as  the  rest,  they  had 
in  fact  got  a  better  security :  while  the  other  creditors,  induced  by  the  plain- 
tiffs' example,  signed  it  in  simplicity,  and  in  confidence  that.no  better  terms 
were  to  be  had  by  any  of  them.  Therefore,  thouflrh  this  be  not  like  ^me  of 
the  cases  mentioned  where  security  was  obtained  by  the  particular  creditors 
for  more  than  the  others  were  to  receive,  yet  the  principle  of  all  of  them  is  the 
same,  that  where  the  creditors  in  general  have  bargained  for  an  equality  of 
benefit  and  mutuality  of  security,  it  shall  not  be  competent  for  one  of  them  to 
secure  any  partial  benefit  or  security  to  himself.  This  is  the  effect  of  all  that 
has  been  said  in  those  cases ;  and  every  one  who  recollects  the  strong  im- 

Eressions  made  upon  the  mind  of  the  noble  and  learned  Judge,  who  presided 
ere  during  the  period  of  those  determinations,  may  suspect  that  if  this  case, 
which  ranges  itself  so  precisely  within  the  principle  of  thosct  had  been  fire- 
aented  to  him  for  his  opinion,  he  would  at  once  have  decided  against  the  plain* 
tifii's  claim.  In  Fiett  v.  Bandall  there  was  no  rule  to  shew  cause  granted ; 
the  case  therefore  was  not  sufficiently  expanded  to  the  consideration  of,  the 
whole  Court,  so  as  to  establish  a  precedent,  which  should  break  in  upon  the 
authority  of  ihe  former  decisions,  which  were  more  maturely  weighed :  and 
all  that  I  consider  that  case  as  having  determined  is,  that  there  was  no  fraud 
diere  against  the  other  creditors :  and  here  I  consider  that  there  was  fraud. 
I  will  not  go  upon  the  idea  of  this  being  a  fraud  or  oppression  U]K>n  the  com* 
passion  of  friends  to  persons  in  distress,  whiph  was  thrown  out  in  one(a)  of 
the  cases  alluded  to ;  for  in  all  cases  of  obtaining  collateral  security,  some- 
thing of  that  sort  is  to  be  found.  Coupled  with  the  facts  in  that  case,  perhaps 
the  expression  may  have  been  warranted ;  but  in  truth  all  collateral  security  * 
may  in  some  sense  be  said  to  be  extorted  from  the  benevolence  of  friends,  with- 
out any  impeachment  of  its  validity.  But  the  ground  I  go  upon  is,  that  this 
agreement  was  a  fraud  against  the  rest  of  the  creditors. 

Gross,  J.  The  question  is.  Whether  any  fraud  were  worked  on  the  other 
creditors  of  Thompson  and  Leadbeater  by  \his  agreement  on  which  the  plain- 
tiffs now  seek  to  recover  ?  Now  observe  what  the  agreement  originally  made 
was*  Collateral  security  was  to  be  given  for  the  several  instalments  men- 
tioned in  the  trust-deed,  except  the  two  last,  and  those  were  agreed  to  be  se- 
cured by  the  promissory  notes  of  the  insolvents  themselves,  payable  at  a  dis- 
tant day.  Then  if  those  were  the  terms  agreed  upon  between  all  the  cred- 
itors and  the  insolvents,  it  was  a  fraud  upon  the  other  creditors  for  the  plain- 
tifis  to  secure  to '  themselves  any  other  better  terms ;  because  if  the  other 
creditors  had  known  that  better  security  was  to  be  had,  they  might  not  have 
agreed  to  accept  what  they  did.  It  is  plain  that  they  meant  to  govern  their 
conduct  b^  what  the  plaintiffs  did ;  they  refused  to  sign  the  tmst^eed  unless 
the  plaintiffs  signed  it :  that  shewed  that  they  intended  to  be  upon  the  same 
footing  with  the  plaintiffs.  This  therefore  falls  within  the  same  principle  as 
the  other  cases,  of  fraud  on  the  other  creditors.  As  to  Feise  v.  Randallj  it 
went  off  upon  a  motion  for  a  new  trial.  Lord  Kenyon  conceiving  that  there 
was  no  fraud  on  the  other  creditors ;  and  as  his  lordship,  before  whom  the 
cause  had  been  tried,  was  of  that  opinion,  the  rest  of  the  Court  were  induced 
to  concur. 

Lawbbncb,  J.  The  facts  of  this  case  leave  no  doubt  of  the  principle 
which  ought  to  govern  it.  Several  of  the  creditors  of  these  insolvents  had 
refused  to  sign  the  trust-deed  which  was  tendered  to  them,  unless  the  plain- 
tiffs first  signed  it :  and  their  motive  in  signing  it  afterwards  undoubtedly 
was,  that  they  considered  that  the  plaintiffs,  by  signing  it,  had  acceded  to  the 
terms  of  payment  therein  held  out,  which  therefore  they  thought  it  fit  that 
they  also  should  accept.    If,  then,  the  plaintiffs  by  tbeir  act  induced  others  to 

(a)  9mith  v,  Bromley^  Doogl,  697,  a. 
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8ign  the  deed  upon  an  idea  that  the  plaintifis  were  satisfied  to  take  the  same 
security  as  the.  rest,  while  they  had  privately  stipulated  for  something  more» 
it  is  a  fraud  upon  the  other  creditors.  In  Jackson  and  another  r.  LomaSf  .4 
Term  Rep.  170,  BuUer^  J.  says,  that  "  the  foundation  of  the  agreeipent  was, 
that  the  plain tifl^  should  execute  the  deed  of  trust,"  the  execution  of  which 
*'  was  done  with  a  view  of  signifying  to  the'  other  creditors  that  the  plaintifla 
had  come  in  under  the  deed.  But  the  general  principle  is,  that  a  secret  agree- 
ment of  this  kind  made  between  the  insolvent  and  some  of  the  creditors,  in 
order  to  induce  the  rest  of  the  creditors  to  agree  to  the  composition,  is  void.^' 
That  is  this  very  case.  Upon  the  authority  therefore  of  that  decision,  the  ex- 
ecution of  the  trust-deed  must  be  considered  as  an  agreement  by  each  of  the 
creditors  that  all  of  them  should  come  in  part  passu  under  the  trust-deed ; 
and  this  being  a  secret  agreement  by  the  plaintiffs,  in  fraud  of  the  general 
agreement,  to  secure  a  partial  benefit  to  themselves,  is  therefore  void. 

Le  Blanc,  J.  It  is  agreed  in  all  the  cases,  that  if  there  be  a  fraud  upon 
the  general  agreement  of  all  the  creditors  by  a  particular  stipulation  with  any 
of  them,  it  is  void ;  and  the  only  contest  has  been  as  to  what  shall  be  said  to 
constitute  such  fraud.  It  has  been  supposed  to  consist  in  one  stipulating  to 
receive  more  money  than  the  othe^ ;  but  that  is  a  fallacy  :  for  the  real  ques- 
tion is,  Whether  he  be  put  in  abetter  situation  than  he  stipulated  for  with  the 
other  creditors  at  large  ?  and  it  is  immaterial  whether  that  be  done  by  receiv* 
ing  more  money,  or  that  which  is  meant  to  procure  him  more  money,  namely* 
abetter  security  for  the  same  sum.  This  case  only  difiers  thus  far  fromnhe 
others,  that  this  is  not  a  deed  of  composition  in  the  common  acceptation  of  the 
term,  because  it  provides  that  every  creditor  shal\  ultimately  receive  his  full 
demand :  it  is  more  like  a  letter  of  licence,  being  merely  to  give  time.  But 
it  is  clear  upon  xhe  face  of  it  that  the  creditors  at  Jarge  were  not  satisfied  with 
the  personal  security  of  their  debtors ;  for  they  required  collateral  security 
for  a  part  of  their  demands.  Such  being  the  agreement,  whether  entered 
into  at  a  meeting  of  all  the  creditors  assembled  for  the  express  purpose,  or  im- 
pliedly by  their  affixing  their  signatures  to  the  same  deed  carried  round  to 
each  separately  and  signed  by  all ;  is  it  not  a  fraud  upon  the  creditors  at  large 
if  the  pfaintifis,  having  holden  oat  to  them  that  they  would  come  in  under  the 
general  agreement,  have,  notwithstanding,  stipulated  for  a  further  partial  ben- 
fit  to  themselves  ?  And  there  is  no  difference  in  substance  whether  a  cred- 
itor stipulate  for  that  which  he  thinks  will  produce  him  money  more  certainly, 
or  for  a  larger  sum  of  money  than  he  had  agreed  to  take  in  common  with 
the  other  creditors :  it  is  equally  a  fraud  upon  the  other  creditors  to  stipulate 
for  either.  This  opinion  militates  indeed  with  the  case  of  Feise  y.  Randall : 
but  if  that  had  been  considered  as  a  fraud  at  Nisi  Prius,  or  had  been  present- 
ed in  that  shape  to  this  Court,  it  would  have  received  the  same  determination 
as  the  other  cases  which  have  been  referred  to.  For  it  makes  no  difference 
in  what  respect  the  particular  creditor  is  benefited  more  than  the  rest ;  if  he 
be  so  benefited,  they  do  not  all  come  in  pari  passu. 

Rule  discharged.(l)  (2) 

(1)  In  addition  to  the  caoes  in  thd  text^ee  Suiniman  v.  MajgnuSj  11  East  390.  Holmer  v. 
Vtner,  1  £8p.  JElep.  132.  BuOer  v.  Bkodes^  1  fisp.  R^p.  236r  Stock  v.  Mamson^  1  Bos.  & 
PoU.  286. 

(2)  [See  Pidcock  v.  Biahopy  3  fi.  &  C.  605.— W.]' 
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Butterfield,  qui  tarn,  &c.  v.  Windle  and  Another. 

4  East,  386.    Nov.  23, 1803. 

Thd  ofieoce  of  tdUng  coalt  of  a  different  description  than  tboae  contracted  for,  opon  the 
Btat.  3  Geo.  2.  c.  26.  a.  4,  is  complete  in  the  county  where  the  coals  are  delivered^  and  not 
where  they  were  contracted .  for ;  the  contract  not  beine  for  any  specific  parcel  of 
coal%  but  for  a  certain  quantity  of  a  certain  description.  But  the  not  jmMy  mtasmring 
such  coals  i8.a  local  omission  of  a  local  act  required  by  the  13tb  section  of  the  act  to  be 
performed  at  the  place  where  the  coals  are  kept  for  sale,  at  which  place  the  bushel  of 
Queen  ^nne  is  required  to  be  kept  and  used  for  the  purpose  of  measuring  the  coals  into 
sacks  of  a  certain  description,  in  which  they  are  to  be  carried  to  the  buyer :  and  there- 

'  fore  the  ofEeiiee  is  local,  and  must  be  laid  in  the  county  where  the  coals  were  pot  into  tbe 
Backs  without  having  been  ao  justly  measured. 

THIS  was  an  action  of  tlebt  brought  in  London  against  tbe  defendants, 
dealers  in  coals,  to  recover  certain  penalties  under  the  stat  3  Geo.  2.  c.  26. 
The  first  count,  which  was  framed  on  the  4th  section(aj  of  the  act,  alleged 
that  the  defendants,  after  the  24th  of  June  1730,  and  within  six  calendar 
months  next  before  the  suit  commenced,  viz.  on  the  19tb  of  October,  1802,  in 
the  parish  of  St,  Dunstan  in  the  West  in  the  city  of  London,  they  the  de- 
fendants being  dealers  in  coals,  did  knowingly  sell  to  T.  fVood  a  certain 
quantity,  viz.  five  chaldrons  of  coals,  pool  measure,  as  and  for  a  sort  of  coals 
which  they  really  were  not,  viz.  as  and  for  a  sort  called  the  best  WalTs  End 
coals ;  when  in  fact  the  said  coals  so  sold  by  the  defendants  were  not  really 
the  said  sort  called  the  best  WalVs  End  coals,  but  were  coals  of  another  and 
different  sort,  description,  and  quality,  which  they  the  defendants  at  the  time 
when  they  sold  the  said  coals  to  the  said  T.  IV,  in  the  parish  of  St,  Dunstan 
aforesaid,  &;c.  well  knew ;  contr&ry  to  the  form  of  the  statute,  &c. ;  whereby 
the  defendants  forfeited  500/.,  &c.  The  second  count  (to  which  there  was 
no  objection),  which  went  for  a  penalty  of  100/.  on  the  10th  sect,  of  the  act, 
alleged  a  sale  to  T,  W,  by  the  defendants  of  five  chaldrons  of  coals  as  and 
for  pool  measure,  i.  e.  such  measure  as  then  was  and  still  is  usually  given 
and  allowed  in  the  pool  or  river  Thames,  including  the  ingrain  thereof,  after 
the  rate  of  one  clialdron  in  every  score  bought  on  board  ship,  and  so  in  pro- 
portion, &c.  according  to  ancient  custom  in  the  port  of  London,  as  described 
in  the  stat.  3  Geo.  2;  and  stated  a  delivery  by  the  defendants  to  T.  W,  of 
a  parcel  of  coals  as  and  for  five  chaldrons  of  coals  pool  measure ;  and  then 
alleged,  that  the  defendants  did  not  justly  and  without  fraud  deliver  io  T.  W. 
the  buyer  thereof  the  full  quantity  of  five  chaldrons  pool  measure  so  sold  to 
him  by  the  defendants,  and  accordingly  measured  from  on  board  ship  to  the 
defendants  by  the  meter,  together  with  the  ingrain  thereof,  according  to  the 
form  of  the  statute,  &;c. ;  but  the  said  parcel  of  coals  so  sold  by  the  defendants 
to  T.  W,  and  delivered  to  him,  were,  at  the  time  of  the  saia  delivery  to  the 
said  T.  W,,  deficient  in  the  said  full  quantity  and  measure,  &c.  viz.  in  34 
bushels  and  a  half,  &c.  contrary  to  the  form  of  the  statute,  &c.  The  fourth  count, 
framed  on  the  13th  sect]on(5)  of  the  act,  for  a  penalty  of  50/.,  charged,  that 

(a)  **  Every  person  who  shall  knowingly  sell  one  sort  of  coals,  for  and  as  a  sort  which 
thev  really  are  not,  shall  for  every  such  oflfence  forfeit  5001." 

(o)  **  All  dealers  in  and  sellers  of  coal  by  the  chaldron  or  lesser  quantity,  within  the 
fcities  of  London  and  Westminster,  or  within  ten  miles  round,  shall  constantly  keep  and  use 
at  tibeir  respective  wharf's,  warehouses,  and  other  places  for  the  sale  of  their  coals,  a  lawful 
•tiushel,  such  as  is  described  in  the  stat.  12  Ann.  st  2.  c.  17,  with  which  bushel  all  such 
•dealers  in  and  sellers  of  coals  shall  justly  measure,  or  cause  all  the  coals  they  shall  so  sell 
by  the  chaldron  or  lesser  quantity  to  be  measured,  and  shall  put  three  bushels  of  coals  so 
JusUy  meastared  into  each  sack  before  described  (s.  11),  which  said  sacks  they  shall  use,  and 
no  other,  4br  the  carriage  of  such  coals  to  tlie  buyers  thereof:  and  that  all  such  dealers  in 
and  seHeFs  -of  coals  within  the  said  limits  who  shall  not  constantly  keep  and  use  such  a 
tuishel  and  such  «acks,  &c. ;  or  shall  not  so  fill  their  coal  sacks  from  such  bushels,  or  shall 
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the  defendants  on  the  19th  of  October^  1802,  in  the  parish  6f  St.  Dunstan  in 
the  Wesit  aforesaid  in  the  city  of  London^  they,  the  defendants,  heing  dealers 
in  mnd  sdlers  of  coals  by  the  chaldron  or  lesser  quantity  within  ten  miles  round 
the  cities  of  London  and  Westminster,  viz.  at  the  parish  of  St.  Dunstan  in 
the  West  aforesaid  in  the  city  of  London,  did  sell  to  T.  W.  by  the  chaldron 
a  certain  other  quantity  of  coals  as  and  for  five  chaldrons  of  coals  pool  meas- 
ure as  aforesaid,  and  afterwards,  to  wit,  on,  &c.  in  the  said  parish  of  Si.  Dun- 
stan^  &c.  did  deliver  the  said  last  mentioned  coals  to  the  said  T.  W.  as  and 
for  fiTe  chaldrons  of  coals,  pool  measure  as  aforesaid  ;  nevertheless  the  de- 
fendants did  not  justly  measure  the  said  coals  so  by  them  sold  and  delivered 
to  the  said  T.  W.  with  a  lawful  bushel^  to  wit,  such  a  bushel  as  is  described 
in  the  stat.  12  Anne,  (st.  2.  c.  17),  but  omitted  so  to  do,  contrary  to  the  form 
of  the  statute,  &(c. 

At  the  trial  of  this  case  before  Lord  EUenborougK  C.  J.  in  London,  the 
facts  appeared  to  be  shortly  these :  Woody  who  lived  in  London^  went  on  the 
19lh  of  October  1802,  tp  the  wharf  of  the  defendants,  which  was  situated  in 
Middlesex^  and  there,  without  agreeing  for  any  specific  parcel  of  coals,  gave  a 
general  order  for  five  chaldrons  of  WaWs  End  coal  (considered  to  be  the  best 
sort)  to  be  sent  to  his  house  in  Fetter-Lane.  The  coals  were  afterwards  sent 
in  sacks  contained  in  tw.o  waggons,  and  were  delivered  at  his  house  in  Lon'^ 
don^  but  were  upon  examination  and  re-measurement  found  to  be  of  an  in- 
ferior quality,  and  also  deficient  in  quantity :  but  no  evidence  was  given  of 
their  having  been  actually  measured  before  they  were  put  into  the  sacks  at 
the  wharf.  The  plaintiff  obtained  a  verdict  for  penalties  on  the  Ist,  2d,  and 
4th  counts.  To  the  verdict  on  the  second  count  no  objection  was  made ;  but 
a  rule  nisi  was  obtained .  for  setting  aside  the  verdict  on  the  first  and  fourth 
counts,  upon  the  ground  that  the  causes  of  action,  if  any,  in  those  counts  ap- 
peared by  the  evidence  to  have  arisen  in  Middlesex^  and  not  in  London,  m 
which  the  venue  was  laid :  and  another  rule  nisi  for  arresting  the  judgment 
on  the  4th  count,  (if  the  other  objection  should  not  prevail),  on  the  ground 
that  the  offence  in  that  count  contained,  of  not  justly  measuring  by  the  bushel 
of  Queen  Anne,  as  required  by  the  stat.  3  Geo.  2.  c.  26,  on  which  that  count 
was  framed,  was  repealed  by  the  stat.  7  Geo.  3.  c.  23,  which  required  the  use 
of  another  bushel  described  in  the  stat.  16  &  17  Car*  2.  c.  2,  in  the  measuring 
of  coals  within  the  limits  of  the  city  of  London  where  the  venue  was  laid. 
In  the  result,  however,  it  became  unnecessary  to  enter  into  the  question  in 
arrest  of  judgment. 

Gihbs  and  Marryat  now  shewed  cause  against  the  rule  for  a  new  trial ; 
admitting  that  the  venue  must  be  laid  in  the  county  where  the  offence  was 
committed,  they  contended  as  to  the  first  count  that  the  sale,  which  consti- 
tutes the  offence  as  laid  in  that  count,  was  not  complete  till  the  delivery^ 
which  was  in  London.  The  order  was  not  for  any  specific  parcel  of  coals 
then  contracted  for  by  Wood  on  the  defendants'  premises  in  Middlesex  ;  but 
generally  for  such  a  quantity  ofcq^ls  of  the  quality  described  :  till  delivery, 
therefore,  it  was  open  to  the  defendants,  by  the  terms  of  the  contract,  to  have 
sent  to  Wood  any  lot  of  coals  answering  to  that  description.  Even  after  the 
coals  sent  had  proceeded  into  London  in  the  defendants'  waggons,  it  was 
competent  to  them  to  have  recalled  the  lot  any  time  before  actual  delivery, 
and  to  have  sent  another  in  its  stead.     The  word  sell  in  the  statute(a)  cannot 

otherwise  offend  mgaioBt  the  trae  intent  and  meaning  of  this  act,  shall  for  every  such  of- 
fence forfeit  502.  And  if  any  servant,  Slc.  of  such  dealer  in  coals  shall  fill  such  coals  into 
sacks  without  Jirat  duly  measuring  the  same  by  such  bushel,  snch  servant,  &c.  shall  for 
every  such  ofllence  be  committed  to  the  house  dT  correction,  Sbo.  for  not  less  than  14  nor 
exceeding  90  days." 

(a)  3  Geo.  2.  e.  26.  s.  13.  "  All  dealers  in  and  sellers  of  coals  shall  justly  mearare  all 
«•  the  coals  they  shall  so  jeU  by  the  chaldron,'*  ^ttc.  under  a  penalty  of  502. 
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apply  to  an  executory  contract  to  sell,  but  to  an  actual  sale ;  for  the  object  of 
the  statute  3  Geo.  2.  c.  26,  was  to  prevent  fraud  ;  and  if  the  contract  were 
not  executed^  none  could  be  defrauded  by  it.  At  best  the  ofience  was  only 
inchoate  in  Middlesex^^where  the  order  was  given  ;  but  it  could  not  be  con- 
summated before  delivery,  when  only  it  could  appear  that  the  defendants 
bad  not  done  that  which  the  statute  required  of  them.  Then  as  to  the  ob- 
jection to  the  fourth  count,  the  ofience  consists  in  not  having  justly  meatured 
the  coals  before  delivery  ;  it  is  a  negative  act,  and  must  -therefore  be  transi- 
tory till  the  delivery ;  till  when  the  evidence  of  the  negative  does  not  con» 
clusively  arise :  for  it  did  not  appear  that  the  coals  were  measured  at  all  in 
Middlesex,  and  at  any  time  before  delivery  it  was  competentvto  the  defendants 
to  have  measured  the  commodity,  and  «to  have  supplied  the  deficiency.  They 
might  have  measured  the  coals  as  they  were  shot  into  Wbod^  preiAiseSy  and 
proceeded  with  the  delivery  till  the  proper  quantity  was  dealt  oat.  But  even 
if  the  ofience  arose  partly  within  the  two  counties,  the  plaintifi"  might  lay  bis 
venue  in  either. 

Erskine  and  Htj^rism^  contra.  As  to  the  first  count,  the  venue  ought  to 
have  been  laid  in  the  county  where  the  Contract  for  the  sale  was  OMide ;  for 
the  object  of  the  .act  was  to  prevent  fraud  in  the  coal  trade,  in  the  inception  of 
the  contract,  and  during  its  progress  towards  completion  :  the  generality  of 
consumers  have  seldom  either  leisure  or  opportunity  to  detect  it  after  delivery 
of  the  article.  The  delivery,  though  it  may  furnish  evidence  of  fraud  in  the 
execution  of  the  contract,  is  no  part  of  the  contract  of  sale  itself,  and  the  of- 
fence may  exist  without  it,  although  it  may  be  more  difiicult  to  prove  the 
fraudulent  intent  in  making  the  contract  before  delivery :  but  as  on  the  One 
hand  a  delivery  of  a  difierent  sort  of  coal. from  that  contracted  for,  by  mistake 
of  the  dealer's  servant,  would  not  make  him  guilty  of  the  ofi!ence ;  so  if  he 
were  detected  in  the  very  fact  of  wilfully  sending  inferior  coals  to  those 
agreed  for,  in  their  transit  to  the  buyer,  the  evidence  of  fraud  in  the  sale 
would  be  complete,  though  the  commodity  had  not  reached  its  place  of  desti- 
nation :  and  it  is  admitted,  that  if  a  specific  parcel  of  coals,  had  been  agreed 
for  at  the  time  of  the  contract  of  sale,  the  ofience,  though  evidenced  by  the 
delivery  of  a  difierent  sort  in  London,  would  have  been  complete  in  Middle* 
sex,  where  the  contract  was  made.  To  say  in  that. case  that  there  was  still 
a  locus penitenticB  before  delivery,  after  such  evidence  of  fraud,  would  be  to 
say  that  there  was  a  locus  penitentice  after  detection  ;  for  the  fraudulent  de- 
livery is  the  detection  of  the  antecedent  ofience.  The  evidence  of  the  ofilence 
may  arise  in  one  county,  though  the  ofience  itself  were  committed  in  another; 
and  the  trial  must  be  had  in  that  county  where  the  thing  prohibited  was  done. 
If  it  had  been  ihtended  to  make  the  fraudulent  delivery  the  oflfence,  the  pen- 
alty would  have  been  given  against  any  person  who  should  ddiver  to  the 
buyer  any  other  sort  of  coal  than  that  sold  to  him.  At  any  rate,  if  delivery 
be  necessary  to  the  perfection  of  the  sale,  the  ofience,  when  completed  by  de- 
livery, would  relate  back  to  the  contract  of  sale  which  was  the  foundation  of 
'  the  fraud.-  If  indeed  this  were  an  action  for  damages  for  a  breach  of  contract 
in  not  delivering  coals  of  the  sort  contracted  for,  it  would  be  an  answer  to  the 
action  for  the  dealer  to  shew  a  delivery  of  the  proper  commodity,  though  he 
jjiad  before  attempted  to  impose  upon  the  buyer  another  sort ;  for  then  the 
plaintifi*  could  not  prove  himself  to  have  sustained  any  damage.  But  this  is 
to  recover  a  penalty  for  the  offence  of  selling  one  sort  of  coal  for  another,  the 
gist  of  which  is  the  attempt  to.  defraud,  though  no  actual  damage  ensue  to 
the  buyer.  Then  as  to  the  fourth  count,  the  not  justly  measuring  /  though  the 
ofience  be  of  a  negative  kind,  yet  it  must  necessarily  be  tried  in  the  county 
where  the  thing  required  is  directed  to  be  done,  for  the  omission  of  which 
the  penalty  is  inflicted.  Now  the  statute  requires  the  measuring  to  be  done 
at  the  wharf  or  other  place  for  the  sale  of  coals,  where  the  bushel  with  which 
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such  measurement  is  to  be  made  is  required  to  be  constantly  kept ;  and  the 
coals  are  to  be  measured  into  the  sacks  described,  which  sacks  and  no  others 
are  to  be  used  for  the  purpose  of  carriage  to  the -buyer.  The  seller  then  is 
not  at  liberty  to  measure  the  coals  at  any  place  or  time,  but  at  the  particular 
place  where  the  coals  are  kept  for  sale,  and  before  they  are  put  into  the  sacks 
for  carriage.  If  it  were  otherwise,  the  check  on  frauds  would  be  nearly  done 
away.  And  the  locality  of  the  offence  is  the  more  material  in  this  case,  be- 
eaase  the  stat.  7  Geo.  3.  c.  23,  which  was  passed  for  the  regulation  of  the 
coaNtrade  in  London  alone,  (excluding  Westmmter)  is  still  more  particular 
in  the  requisitions  for  measuring  the  coals  upon  the  spot  from  whence  they 
are  to  be  carried,  which  is  to  be  done  (by  s.  10,)  in  the  presence  of  a  labour* 
ing  meter  at  the  wharf,  &c.  who  by  s.  11.  is  to  give  a  token  to  certify  such 
admeasurement ;  and  a  different  penalty  is  given  by  s.  12,  for  sending  coals 
in  carta  from  such  wharfs,' &c.  without  such  a  ticket;  and  by  s.  21,  no  seller 
of  coals  within  the  limits  mentioned  in  that  act  is  to  be  liable  to  the  penalties 
under  the  3  Geo.  2.  c.  2&:  and  the  stat.  26  Geo.  3.  c.  108,  which  was  in 
force  at  the  time  of  this  offence  committed,  contains  similar  provisions  in  s. 
11  &  22,  to  those  before  mentioned  contained  in  the  7  Geo.  3. 

Lerd  Ellen^orough,  G.  J.  There  are  two  counts,  the  first  and  fourth, 
which  require  distinct  consideration.  As  to  the  first,  there  is  no  doubtthat 
in  order  to  perfect  a  sale  of  that  commodity  which  is  not  previously  ascer- 
tained between  the  buyer  and  the  seller  before  delivery,  and  where  the  com- 
modity sent  from  the  one  to  be  conveyed  to  the  other  might,  without  any 
breach  of  contract,  be  subtracted  in  its  passage,  and  other  goods  of  the  kind 
contracted  for  sent  in  its  place,  the  sale  and  delivery  must  be  considered  as 
taking  place  at  the  same  time,  and  that  in  truth  the  sale  is  not  perfected  till 
the  delivery.  Then  the  delivery  of  the  coals  having  been  made  in  London^ 
the  venue  is  well  laid  on  the  contract  stated  in  the  first  count.  This  disposes 
of  the  objection  to  that  count.  As  to  the  4th,  which  is  framed  on  the  13th 
sect,  of  the  3  Geo.  2.  c.  26,  for  selling  anil  delivering  coals  without  having 
justly  measured  them  with  a  lawful  bushel  (i.  e.  of  Queen  Anne) ;  upon  a 
view  of  the  whole  clause,  it  must  have  been  the  meaning  of  the  Legislature 
that  the  measuring  should  take  place  antecedent  to  the  putting  the  coals  into 
the  sacks  described  in  a  former  section  (the  11th);  because  it  requires  the 
aellers  justly  to  measure  the  coals  with  the  bushel  of  Queen  Anne^  which 
bushel  they  are  required  constantly  to  keep  and  tise  ai  their  respective  wharfs^ 
and  to  put  three  bushels  of  coals  so  justly  measured  into  each  sack,  which 
sacks  and  no. other  shall  be  used  for  the  carriage  of  such  coals  to  the  buyers 
thereof;  and  then  it  goes  on  to  subject  to  imprisonment  the  servants  of  such 
dealers  in  coals  who  shall  Jill  such  coals  into  sacks,  without  first  duly  meas- 
aring  the  same.  Now  as  the  putting  the  coals  into  the  sacks  for  the  pur- 
pose of  conveying  them  tor  the  buyers  must  necessarily  be  at  the  wharf  or 
other  place  where  the  coals  are  kept,  and  where  the  bushel  with  which  the 
admeasurement  is  to  be  made  is  required  to  be  constantly  kept  and  used,  and 
as  the  measuring  is  to  take  place  before  the  coals  are  put  into  the  sacks ;  for 
they  are  to  put  Uie  coals  so  justly  measured  into  the  sacks ;  it  follows,  that  the 
not  justly  measuring  the  coals  is  a  local  omission  of  a  local  duty,  which  in 
this  instance  was  required  to  be  performed  in  Westminster,  where  the  defen- 
dant's wharf  was  situated  from  whence  the  coals  were  taken,  and  where  they 
ought  to  have  been  measured  before  they  were  sent  to  the  place  of  their  de- 
livery ;  and  therefore,  the  venue  being  laid  in  London,  that  count  cannot  be 
supported. 

Gross,  J.  As  to  the  offence  .charged  in  the  first  count ;  till  delivery  the 
identical  coals  sent  to  the  buyer  could  not  be  said  to  be  sold;  for  those 
which  were  sent  might  have  been  recalled  any  time  before  delivery,  and 
others  sent  in  their  stead  :  the  sale  and  delivery  therefore  must  be  consid- 
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ered  as  one  act.  But  the  question  as  to  the  fourth  count  is  very  difierent. 
The  not  justly  measuring  is,  as  my  Lord  has  properly  described  it,  a  local 
omission  of  a  local  act.  And  on  looking  through  the  statute  it  appears  that 
there  are  several  heal  acts  required  to  be  done,  such  as  the  dealers  in  coals 
keeping  and  using  the  bushel  of  Queen  Anne  for  the  measurement  of  the 
coals  at  their  wharfs  and  other  places  for  the  sale  of  the  coals,  and  sacks  of 
certain  dimensions  for  the  carriage  of  them  afterwards  to  the  buyers. 

Lawrencb,  J.  The  question  upon  the  first  count  is,  Where  the  sale  was 
complete  ?  and  that  I  take  to  have  been  at  the  place  of  delivery.  For  the 
statute  was  not  meant  to  punish  the  mere  intention  to  defraud,  but  the  persons 
who  actually  committed  a  fraud  in  furnishing  the  consumers  with  a  difierent 
sort  of  coal  fr6m  that  which  they  bargained  for.  Now  here  that  which  pas- 
sed  between  the  buyer  and  sellers  in  Westminster  was  not  an  actual  sale  of 
a  specific  parcel  of  coal,  but  a  contract  for  the  sale  of  a  quantity  of  cool  of  a 
particular  description  :  to  complete  a  sale  the  particular  commodity  must  be 
ascertained  which  is  the  subject  of  sale  ;  otherwise  if  there  be  only  an  engage- 
nient  to  deliver  a  certain  quantity  answering  to  such  a  description,  that  is  not 
a  sale^  but  a  contract  merely  for  sale.  If  the  defendants  had  not  delivered 
any  coais  at  all,  or  coals  of  another  sort,  the  party  contracting  to  buy  might 
have  brought  his  action  against  them  for  the  breach  of  contract  in  not  deliver- 
ing fVaU'End  coals,  but  he  could  not  have  maintained  trover  for  any  specific 
parcel  of  such  coal  in  the  defendants'  possession  at  the  time.  The  rule  in  the 
digest  is  this :  Si  id  quod  venierit  appareat  quid  quale,  quantum  sit  et  pre- 
tium,  et  pure  venit,  perfecta  est  emptio.  (Lib.  18.  tit.  8.  De  pericido  et  com- 
modo  rei  venditee).  But  until  it  appears  what  it  is  that  is  sold,  it  is  not  per' 
fecta,  and  therefore  no  sale.  I  also  agree  with  my  brothers  in  what  they  have 
said  as  to  the  fourth  count.  On  that  branch  of  the  statute  (13th  s.)  the  sale 
makes  no  part  of  the  ofience ;  the  ofience  there  js  the  not  justly  measuring. 
The  act  requires  that  all  the  coals  sold  virithin  certain  limits  shall  be  measured  in 
a  particular  manner,  namely,  by  a  certain  bushel,  into  sacks  of  a  particular  des- 
cription ;  the  measuring,  therefore,  was  meant  to  be  before  the  coals  were  put 
into  the  sacks ;  and  that  having  been  done  in  Middlesex,  the  trial  should  have 
been  had  there. 

Le  Blanc,  J.  Upon  the  first  count  the  objectioji  is,  that  the  sale  was  com- 
plete in  Middlesex :  it  is  material  then  to  see  what  was  done  there.  The  de- 
fendants contracted  there  to  sell  to  Wood  &ve  chaldrons  of  Wall*S'End  coals; 
that  was  no  ofience  ;  for  it  did  not  then  appear  but  that  they  would  sell  him 
WtdVs'End  coals.  And  supposing  they  meant  to  do  otherwise,  and  had  pre- 
pared other  coal  to  send  him,  yet  if  they  repented  of  it  before  delivery,  they 
might  still  have  performed  their  contract;  for  till  delivery  it  had  not  appear- 
ed but  that  they  might  have  delivered  coals  according  to  the  terms  of  their 
contract  The  delivery  then  was  the  perfection  of  the  sale,  and  that  was  made 
'  in  London.  As  to  the  fourth  count,  the  defendants  are  entitled  to  have  the 
verdict  found  for  them,  upon  the  want  of  proper  venue ;  for  the  ofience  laid  in 
that  count  was  complete  in  Middlesex.  The  11th  s.  directs,  that  no  dealer  in 
coals  within  the  limits  shall  carry  coals  to  the  buyer  but  in  sacks  of  certain 
dimensions  sealed  and  marked.  The  13th  clause  then  .directs,  that  all  deal- 
ers shall  keep  and  use  at  their  respective  wharfs,  and  other  places  for  the  sale 
of  their  coals,  a  certain  bushel  such  as  is  described  in  a  statute  of  Queen  Anne, 
and  that  they  shall  measure  the  coals  with  that  bushel  before  they  are  put 
into  the  sacKS.  Now  couple  those  directions  with  the  facts  of  this  case. 
The  coals  were  here  sent  from  a  wharf  in  Middlesex  to  be  delivered  to  Wood 
in  London.  Then  according  to  the  act  they  ought  to  have  been  measured  at 
the  wharf  before  they  were  put  into  the  sacks  in  which  they  were  conveyed, 
and  that  was  in  Middlesex.  And  though,  if  upon  te-measurement  of  the  coals 
in  London  they  were  found  to  be  deficient,  there  might  be  evidence  arising 
in  London  that  they  had  not  been  justly  measured,  yet  that  would  be  evidence 
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that  they  had  not  been  so  justly  measured  in  Middlesex^  where  the  o^nce 
was  committed.  (1)  ' 

Verdict  to  be  entered  for  the  defendants  on  the  fourth  count,  and  for  the 
plaintiff  on  the  first  and  second. 


Kellner  r«  Le  Mesurier. 

4  £ii8t,  396.    Nov.  28,  1803. 

A  policy  on  a  foreiffn  ship  muit  be  underatood  aa  contain'mg  an  exception  of  all  eaptares 
made  by  theautoority  of  our  own  Government.  A  clauae  in  a  ship  policy  at  and  from 
Lubon  to  Cadiz,  and  at  and  from  thence  to  Flushing,  at  a  premium  of  2o2.  per  cent,  to 
return  81.  per  cent,  if  the  ship  insured  sailed  with  convoy  from  Cadiz  for  England,  and 
SL  per  cent  more  for  convoy  from  England  to  Flushing,  or  lOl.  per  cent.,  if  with  con- 
Toy  for  the  voyage,  and  arrived,  does  not  entitle  the  assured  to  a  return  of  premium  of  QL 
per  cent  in  consequence  of  the  ship's  arrival  merelv  in  England  with  convoy  from  Cadiiy 
bein jT  afterwards  captured  before  her  arrival  at  Flushing :  for  arrived  means  at  the  ultimale 
port  of  destination.  Q.  if  no  interest  be  averred,  it  is  aofficient  under  the  atat  19  Geo.  2. 
c.  37.  a.  2,  to  state  that  the  ship  was  foreiflrn  when  the  policy  waa  underwritten  and  the 
loaa  happened,  without  stating  the  ship  to  oe  such  when  the  risk  commenced. 

THIS  was  an  action  on  a  policy  of  insurance  made  the  11th  of  Sep* 
iember,  1794,  by  the  plaintiff  therein  described,  as  agent,  being  the  person  re- 
siding in  dreat  Britain. vrho  received  the  order  for  and  efiected  the  policy, 
which  policy  was  on  the  ship  Princess  Louisa,  lost  or  not  lost,  "  at  andfrwn 
Lisbon  to  Cadiz,  and,  at  and  from  thence  to  Flushing  ;  at  and  after  the  rate 
of  20  guineas  per  cent  to  return  8Z.  per  cent,  if  the  ship  sailed  from  Cadiz 
toith  convoy  for  England,  and  2/.  per  per  cent,  more  for  contoy  from  England 
to  Flushing,  or  10/.  per  cent,  if  with  convoy  for  the  voya^^e,  and  arrived." 
In  the  declaration  it  was  averred,  that  the  ship  was  not  at  the  time  of  makingy 
effecting,  or  subscribing  the  policy,  nor  of  the  happening  of  the  loss  after 
mentioned,  the  property  of  or  belonging  to  the  King  or  any  of  his  subjects. 
And  that  the  ship  on  the  11th  of  September  1794,  sailed  from  Lisbon  on  her 
said  intended  Toy  age,  and  afterwards,  on  the  27lh  of  September,  arrived  at 
Cadiz,  and  on  the  same  day  sailed  and  departed  from  Cadiz  with  and  under 
convoy  for  England,  in  prosecution  of  her  said  intended  voyage,  and  arrived; 
and  that  afterwards,  and  during  the  said  intended  voyage,  and  before  the  same 
could  he  completed,  to  wit,  on  the  29th  of  January  1795,  the  said  ship  was 
taken  as  prize  by  our  .Lord  the  King,  and  was  wholly  lost  to  the  proprietors 
thereof;  by  reason  of  which  the  defendant  became  liable  to  pay  to  the  plain- 
tiff the  amount  of  his  insurance,  and  to  return  and  repay  to  him  81.  so  agreed 
by  the  defendant  to  be  returned  if  the  said  ship  sailed  from  Cadiz  unih  convoy 
for  England,  and  arrived,  ^c.  To  this  there  was  a  demurrer  and  joinder : 
and  the  following  were  alleged  as  special  causes  of  demurrer ;  that  it  is  not 
alleged,  nor  does  it  appear  that  the  plaintiff,  or  any  person  on  whose  behalf 
or  for  whose  account  the  insurance  was  made,  had  any  interest  in  the  said 
ship,  nor  what  person  was  interested  therein.'  Nor  does  it  appear  that  the 
ship  at  the  time  of  her  departing  from  Lisbon,  or  at  the  beginning  of  the  ad- 
venture insured,  was  not  the  property  of  or  belonging  to  the  King  or  any  of 
his  subjects. 

The  case  was  elaborately  argued  in  Trinity  Term  last,  by  GUes  in  sup- 
port of  the  demurrer,  and  Holroyd  contra :  but  the  Lord  Chief  Justice,  in 
giving  judgment,  entered  so  fully  into  the  consideration  of  the  principal  points 
on  which  the  arguments  turned,  that  the  detail  of  them  may  properly  he  dis- 
pensed with.  At  the  close  his  Lordship  observed,  that  as  the  most  material 
point  would  come  again  under  discussion  in  another  case  of  Gamba  v.  Le 


(1)  Vide  Pope^  q.  t.  v.  Davits^  2  Campb.  266. 
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Mesurier,(a)^  which  stood  in  the  paper  for  argnment,  the  Court  would  poet* 
pone  giving  any  opinion  till  they  had  heard  counsel  in  that  case. 

Lord  Ellenbokough,  G.  J.  now  delivered  the  opfnion  of  the  Court.  This 
was  an  action  upon  a  policy  of  insurance  made  the  11th  of  September  1795, 
hy  the  plaintiff,  as  agent,  upon  the  ship  Princess  Louisa,  *'  at  and  from  Lisbon 
to  Cadiz,  and  at  and  from  thence  to  Flushing."  The  premium  is  stated  to  be 
**  at  and  after  the  rate  of  20  guineas  per  cent,,  to  return  SI,  per  cent,  if  the 
'*  said  ship  or  vessel  sailed  from  Cadiz  with  convoy  for  England  ;  and  21,  per 
"  cent,  more  for  convoy  from  England  to  Flushing ;  or  lOl,  per  cent,  if  with 
"  convoy  for  the  voyage,  and  arrived,^'  The  declaration  contains  no  averment 
of  interest  in  any  particular  person  ;  but  alleges  **  that  the  ship  was  not  at  the 
**  time  of  making,  effecting,  or  subscribing  the  policy^  nor  of  the  happening  of 
"  the  loss,  the  property  of  or  belonging  to  the  King  or  any  of  his  subjects"  This 
allegation  was  made  in  order  to  take  the  case  of  this  ship,  as  far  as  the  alle- 
gation in  question  is  competent  for  the  purpose,  out  of  the  provision  of  the 
Stat.  19  Geo.  2.  c.  37.  s.  1,  whereby  assurance,  interest  or  no  interest,  "  oa 
any  ship  belonging  to  his  Majesty  or  any  of  his  subjefts,"  is  prohibited.  It 
is  to  be  observed,  that  this  allegation  predicates  nothing  as  to  the  property  ia 
the  ship  from. the  time  of  the  commeneemeTU  of  the  risk  covered  by  the  poucy, 
but  only  frotn  a  subsequent  period,  that  of  efiecting  the  policy(^).  The  de* 
claration  then  states,  that  the  ship  departed  from  Lisbon,  and  arrived  in  safety 
at  Cadiz  ;  and  afterwards  departed  from  Cadiz  with  convoy  for  England  ia 
prosiecution  of  her  voyage,  and  arrived :  but  that  afterwards,  and  before  her 
voyage  could  be  completed,  she  was  taken  as  prize  by  his  Majesty,  and  wholly 
lost.  To  this  count  upon  the  policy  of  assurance  there  is  a  demurrer,  and 
a  joinder  in  demurrer ;  and  upon  the  argument  thereof  several  questions  have 
been  made.  One  is.  Whether  any  return  of  premium  be  demandable  under 
the  policy  in  the  events  which  have  happened,  of  a  departure  of  the  ship  with 
convoy  from  Cadiz  for  England  /  the  ship  not  having  afterwards  arrived  at 
Flushing,  where  the  voyage  was  to  terminate  ?  Upon  this  point  we  are  of  opin- 
ion that.no  return  of  premium  is  demandable  within  the  meaning  of  the  policy ; 
no  arrival  at  F,,  the  ultimate  port  of  destination,  having  in  this  case  taken 
pkce.  That  the  words,  "  and  arrived,'*  annex  a  condition  which  over-rides 
and  governs  equally  all  the  several  stipulations  contained  in  the  policy  for  a 
return  of  premium  in  the  events  of  a  sailing  with  convoy  for  tne  difierent 
parts  and  subdivisions  of  the  voyage ;  that  is  to  say,  the  return  of  8^.  per 
cent,  for  sailing  from  Cadiz  with  convoy  for  England,  and  21,  per  cent,  more 
for  convoy  from  England  to  Flushing,  as  well  as  to  the  return  of  10/.  per 
cent.,  the  sum  total  of  these  several  returns,  for  a  sailing  with  convoy  for  the 
whole  voyage.  By  inverting  the  order  of  these  three  different  provisions 
respecting  returns  of  premium,  and  taking  the  last  first,  it  will  place  the  mat- 
ter in  a  clearer  point  of  view.  The  stipulation  about  premium  and  its  return 
will  then  stand  thus  ;.  at  .and  after  the  rate  of.  20  guineas  to  return  101,  per 
cent,  if  the  ship  sail  unth  convoy  for  the  voyage  and  arrives.:  if  from  Cadiz 
with  convoy  for  England,  81.  per  cent. :  and  21,  per  cent  more  for  convoy 
from  England  to  Flushing.  In  this  mode  of  arranging  the  provisions  res- 
pecting returns  of  premium,  the  word  arrived  is  naturally  in  point  of  construc- 
tion carried  forward  and  united  successively  with  each  branch  of  these  pro- 
visions, and  operates  plainly  as  a  condition  equally  aflecting  them  all.  In- 
deed it  is  impossible  to  assign  a  reason  why  the  total  amount  of  the  two  sevr- 
^al  parts  of  the  premium  thus  divided  and  appointed,  with  reference  to  the 
risks  of  the  two  several  parts  of  the  voyage,  should  be  made  returnable  only 

(a)  Vide  the  next  caee,  p.  407. 

(6)  Vide  Jfantes  v.  TkompMn,  2  East,  386,  where  the  averment  was,  that  the  "  ship  wad 
^  not,  at  the  time  of  effecting;  the  policy,  nor  of  the  happening  of  the  Iom  afler  mentioned, 
^  «*  iwr  at  any  other  time,  the  property  of  the  King,"  &c,  and  vide  an  equivalent  averment  to 
Craufford  ▼.  HunUr,  8  Term  Rep.  14. 
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upon  the  event  of  arrival  at  the  end  of  the  voyage ;  and  why  the  several  parts 
•f  the  prtmiam  should  respectively  be  made  returnable  on  account  of  the 
mere  sailing  with  convov  for  the  respective  parts  of  the  voyage,  independent 
of  the  same  event  of  ultimate  arrival ;  and  this  too  when  the  underwriter 
shooid  ultimately  have  derived  no  benefit  from  such  )Nurtial  convoy,  but 
shouM  still  have  a  total  loss  to  pay.  '      .      *  . 

Anothev  point  vints  made,  Whether  the  allegation  respecting  the  propertr 
of  the  ship  shewed  if  to  have  been  foreign  during  the  whole  period  of  the  risk 
insured,  so  as  to  tender  the  one  entire  risk,  in  the  manner  in  which  it  wa» 
Insnredv  a  valid  subject  of  insurance  within  the  stat.  19  Geo.  3.  c.  37.  s.  1? 
And  next,  supposing  the  allegation'  in  question  not  to  be  sufficient  for  thai 
purpose,  then,  Whether  it  may  not  be  rejected  as  surplusage  ?  which  depends 
on  this  qaestton,  viz.  Whether  any  allegation  on  the  subject  were  at  all 
necessary  to  be  made  on  the  part  of  the  plaintitf,  and  whether  it  were  not 
incumbent  on  the  defendant  to  have  shewn  that  the  propertv  was  not  ineura* 
Ue  in  virtue  of  the  provisiotis  introduced  by  ihvLt  statute,  by  analogy  to  the 
statute  ef  frauds  and  the  cases  on  common  law  pleadings  which  have  been 
cited  as  in  respect  to  that  statute  ?  in  other  word^.  Whether  the  stat.  19  Geo. 
2,  has  rendered  any  other  mode  of  declaring  on  the  subject  of  interest  nisces« 
sary  than  what  was  usual  and  deemed  sufficient  ^before  that  statute  ? 
"  The  last  and  principal  point  which  was  made  on  the  part  of  the  defendant* 
(assuming  that  the  ship  in  question  has  been  well  insured  as  a  foreign  ship 
without  any  averment  of  interest,  was  this.  Whether  an  insurance  upon  a 
foreign  ship,  underwritten  genere^y  against  capture  hy  a  British  subject,  be 
a  valid  insurande  competent  in  point  of  law  to  charge  such  .Bri^uA  under- 
writet  tn  the  event  which  hat  happened^' x\inX  is  to  say,  of  a  capture  of  such 
ship  by  hu  Majesty  f  And  in  as  much  as  we  are  of  opinion  in  favour  of  the 
defendant  upon  this  latter  grojund  of  objection  to  the  action,  it  renders  it 
wholly  unnecessary  for  ns  to  consider  the  two  immediately  preceding  qnes* 
tiofts,  ivhich  relate  to  the  sufficiency  of  the  allegation  in  tiie  declaration,  in 
respect  to  the  property  in  the  ship,  as  being  foreign,  and  the  necessity  in 
point  of  law  which  the  plaintiff  might  or  might  not  be  under  to  have  made 
any  atiegatioli  at  all  on  the  subject.  As  to  the  last  ground  of  objection  to  this 
validitv  of  this  insurance,  it  immediately  involves  this  questfon,  and  has  been 
properly  so  argued,  viz.  Whetheir  an  insurance  made  in  its  terms  against 
capture  generdly  can  be  legally  carried  into  effect,  so  a^  to  operate  as  an  in- 
demnity against  an  act  of*  hostile  capture  on  the  part  of  his  Majesty  and  his 
subjects,  in  favour  of  an  enemy,  (for  such  the  proprietor 'of  this  ship  must  be 
taken  to  be  at  the  time  of  the  capture  in  question) ;  the  ship  having  been,  as 
alleged,  taken  as  prize  by  his  Majesty,  and  which  prima  facie  imports  that 
it  was  duly  so  taken  ?  And  upon  full  consideration  of  the  subject  we  are  of 
opinion,  that  this  last  ground  of  objection  is  well  founded,  and  that  no  action 
can  be  maintained  npod  this  policy  to  recover  the  loss  in  question.  A  pblicv 
containing  an  insurance  against  British'  capture,,  eo  nomine,  would  be-illegal| 
and  void  upon  the  face  of  it,  as  being  directly  and  obviously  repugnant  to  the 
interest  of  the  state,  having  an  immediate  tendency  to  render  ineffectual,  to 
the  extent  of  the  indemnity  created  thereby,  all  offensive  operations  by  sea, 
adopted  onlhe  part  of  his  Majesty  and  his  subjects,  for  the  purpose  of  weak- 
ening the  strength  and  diminishing  the  resources  of  the  enemy.  And  if  an 
insurance  by  a  British  subject,  made  in  terms,  against  British  capturet 
would  be  void,  an  insurance  indirectly  producing  the  same  effect,  by  the  ap- 
plication afterwards  "of  the  general  terms  of  "the  insurance  to  the  .particular 
event,  (i.  e.)  of  Bri^is^. capture  which  has  since  happened,  mu^t,  we  are  of 
opinion,  upon  principle,  be  equally  illegal ;  and  that  no  peril,  the  subject  of 
insurance,  can  be  covered  under  the  generality  of  the  terms  "  capture,**  *•  de* 
tentiofi  of  princes,"  Of  the  like,  which  could  not,  consistently  with  law,  be 
specifically  insured  against  ib  direct  and  express  terms.    Every  particular,  to 
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which  (he  general  term  is  in  the  sense  and  meaning  of  the  parties  and  con- 
siete&tly  with  law,  applicable,  roav  be  considered  84  virtually  coroprehended 
within  the  scope  of  ,0uch  general  term.  If  therefore  capture  by  a  Briiitk 
force  were,  and  consistently  with  law  could  be,  meant  as  one  o(  the  risks  in- 
sured'^ against  under  the  word  capture^  we.  may  consider  this  description  of 
risk  for  all  purposes  of  construction  .as  actually  inserted  in  the  body  of  the 
poUcv  itself:  but  what  would  be  the  lesal  effect  of  a  direct  assurance  a^inst 
Briiuh  capture^  we  have  expressed  already.  Indeed  all  words  pf  similar 
generality  with  the  word  capture  which  are  to  be  found  in  the  policy,  as  *'  or- 
rest  and  dHahuneut  ofprtTtces"  " aU  other  periUt*  &c.  must  be  undeiatood 
with  this  exception  and  qualification  ^annexed  to  them,  <f.  e,)  that  the  law  of 
(he  country  tn  which  the  assurer  belongs  be  not  contravened,  and  its  essential 
interests  prejudiced  by  the  application  of  them  to  any  particular  case  sought 
to  be  covered  thereby ;  for  otherwise  as  the  loss  of  enemies'  property  ^  aa 
act  of  hostility  on  OUT  part  might  be  indemnified  to  the  enemy  by  the  one 
tetm,  so  losses. incurred  by  legal  seizure,  in  the  course  of  a  smuggling  adven- 
ture, might  be  indemnified  to  the  smuggler  by  the  other ;  as  indeed  any-other 
description  of  marine  peril  which  might  be  incurred  in  the  course  of  any  en- 
terprise whatsoever  of  an  illegal  nature,.besides  those  already  specified,  might 
be  indemnified  to  the  adventurer  under  the  words  "  other  peril"  Whatever 
opinions(a)  may  heretofore  have  obtained  in  favour  of  the  expediency  of  al* 
lowing  insurance  to  be  ma^de  upon  enemies'  property  against  capture^  and 
whatever  attempts  may  have  been  made  to  procure  any  legislative  declara- 
tion or  provisions  in  support  of  them^  neither  those. opinions,  nor  any  d^^ree 
of  weight,  authority  an^  zeal  with  which  they  were  attended,  have  gone  the 
length  of  producing  one  single  judicial  determination  in  fiivour  of  the  legality 
of  such  a  practice :  indeed  its  legality  never  waa  in  any  one  instance  imme- 
diately and  distinctly  brought  into  judicial  question  and  argument  at  the  pe- 
riods alluded  to,  or  at  any  time  since.  The  practice  has  subsistedi  in  suck 
extent  as  it  has  hitherto  prevailed  merely  upon  the  knuiual  good  faith  and 
confidence  of  the  several  parties  to  such  contracts.  When  the  objection  is 
taken,  as  it  of  late  has  been  in  several  instances,  it  necessarily  requires  to  be 
treated  in  the  same  way  as  any  other  question  of  law  :  and  consistently  with 
the  roles  of  law  it  appears  to  us  that  the  objection  ought  to  prevail.  A  recent 
judgment  of  the  Court  of  Common  Pleas,  in  ihe  case  of  Furtido  ▼.  Sogers^ 
8  Bos.  &  Pull.  191,  has  in  substance  decided  against  the  legality  of  such  a 
contract;  in  the. general  grounds  of  which  judgment  I  entirely  agree.  And 
the  full  consideration  and  discussion  which  the  point  now  immediately  before 
this  Court,  and  the  authorities  and  principles  connected  with  it^  then  received 
from  Lord  Alvaklei/t  render  it  unnecessary  for  me  to  go  more,  at  large  into 
the  same  subject  upon  the  present  occasion.(l)  I  wiili  however,^  before 
f  conclude,  take  notice  of  one  point  wjbich  was  made  in  argument  in  a 
case  similar  to  the  present,  and  in  which  i  am  next  about  to  pronounce  the 
judgment  of  the  Court;  I  mean  the  case 'of  Gamba  y,  Le  Memrier ;  ,%nA 
that  point  was  this:  that  the  Legislature,  by  the  provisions  contained  in  the 
siat.  34  Geo.  3.  c.  79.  s.  17.  tiz.  "  that  it  should  be  lawfpl  for  any  person  or 
'*  persons,  who,  before  the  8th  of  .Afaj^  1793,  bad  effected  any  insurance  in 
*>  their  own  names  on  any  ship  or  efllects  belonging  to  persons  resident  in  the 
"  dominit>ns  of  France^  or  within  any  territory  or  place  which  was  on  the  Ist 
'*  of  January  1794  subject  thereto,  or  which  during  the  war  should  be  under 


(a)  Alludiog  to  the  opinioM  delivered  in  parliainent  upon  the  policy  of  penBittiof  i 

ancet  on  enemy's  property,  the  affirmative  of  which  wag  aoppofted  by  Sir  Ihtdlfy  Bydtr 
and  Lord  Mani^i^  when  Attorney  and  Solicitor  General  in  1747. 

(1)  Bat  where  naOr^l  property,  insoved  by  ^  BriHtk  underwriter,  waa  taken  by  a  afaipof 
the  Briiuk  Government,  and  the  VSee-Admiralty  Court  pranoonceid  for  inat  canat'ef  aeis* 
are,  bot  ordered  the  property  to  be  restored ;  the  policy  waa  held  to  be  Talid}  and  the  insor- 
ed  recoreied  as  fpr  a  total  loss.    yUger  v.  PrtKott,  6  Esp,  164. 
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*'  the  government  of  France^  far  the  benejli  of  tuck  persons  so  residing  respec- 
tively," to  «pply  to  the  commissioners  appointed  by  that  act  to  direct  the  pay- 
ment of  any  money  due  by  virtoe  of  such  insurance,  in  sach  manner  as  the 
commissioners  should  direct,  and  which  the  commissioners  were  authorised  to 
order  accordingly ;  and  that  in  case  of  refusal  to  pay  such  money,  it  should  be 
lawful  for  the  persons  in  whose  ntimes  such  insurance  might  have  been  efv 
fected,  with  ike  leave  of  the  commissioners,  to  Iting  any  action  on  such  insur- 
ance,  and  to  recover  any  money  due  thereon,  any  thing  in  the  said  recited 
act  of  this  present  session  of  parliament  (f.  e.  £^4  Geo.  3.  c.  9,)  to  the  con- 
trary notwithstanding :  and  that  it  should  not  be  pleaded  to  any  such  fietion» 
that  the  person  or  persons,  for  whose  benefit  an  v  such  insurance  was  made,  was' 
an  alien  enemf :  provided  that  the  money  whicli  should  be  recovered  by  means 
of  any  such  action  should  in  all  respects  be  subject  to  the  provisions  contained .: 
in  the  said  recited  act,  and  that  act.  It  was  contended,  that  the  act  in  question 
contemplated  actions  for  insurances  effected  by  British  subjects,  in  trust  for 
lesidente  in  France  even  during  the  war,  (for  the  period  mentioned  in  that 
act  as  the  allowed  limit  to  such  insurances,  viz.  the  oth  May  1793,  was  near 
two  months  after  the  commencement  of  the  war),  as  generally  maintainable, 
except  for  the  obje<ctiona  which  that  act  removed  out  of  the  way,  viz,  the  ob-.. 
jection  arising  out  of  the  prohibition  contained  in  the  5th  sect,  of  the  34  Geo. 
3.  e.  9,  of  paying  money  belonging  to  persons  in  France  ;  and  also  the  ob- 
jection arising  out  of  a  provision  in  the  7th  section,  which  prevented  the 
maintenance  of  any  action  contrary  to  the  provisions  of  that  act ;  and  also, 
the  further  objection  which  might  be  m^ide  by  plea,  (and  which  was  in  fact 
ina4e.  in  the  then  depending  action  of  Brandon  and  Nesbit^)  viz.  that  the  per**, 
son  alleged  to  be  interested,  and  for  whose  benefit  the  action  was  brought, 
waa  an  alien  enemy :  in  other  words,  that  by  removing  the  recent  statuteable 
impediments  to  the  suit,  and  the  common  law  objection  to  the  person  of  him- 
whose  suit  it  in  efiect  was,  and  those  only,  the  liegislatare  must  have  consid- 
ered no  other  objection  as  actually  standing  in  the  way  of  the ^plaintifif 'aright 
to  recover.  And  certain  it  is,  that  the  objection,  now  relied  upon,  viz,  to  the 
general  nature  of  the  suit  as  founded  upon  a  contract  which  tne  Ifiw  will  nejt 
assist  in  carrying  into  efiect,  was  not  removed  by  the  provisions  of  that  act ; 
unless  ihe  provision,  that  it  should  not  be  pleaaed  to  any  such  action^  that 
the  person  for  whose  benefit  such  insurance  was  made  was  an  alien  enemy, 
could  be  construed,  (which  in  furtherance  of  the  intention  and  object  of  the 
Legislature  on  this  head  it  perhaps  might  have  been,)' as  going  the  length  of 
providing,  that  the  hostile  situation  of  the  party  interested,  and  any  contra* 
vention  pf  law  by  the  insurances  in  question  arismg  out  of  that  circumstance, 
should  not  have  the  efiect  of  barring  the  plaintifif's  right  to  recover  thereupon. 
If  however  these  words  cannot  receive  a  construction  in  this  extent,  the  coh- 
sequence  certainly  is,  that  the  Legililature  in  the  instance  in  question  defec- 
tively provided  for  the  right  of  suit  it  meant  to  give,  b^  not  removing  all  the  • 
impediments  which  then  stood  in  its  way ;  a  construction  certainly  more  just 
in  point  of  law,  and  more  true  in  point  of  fact,  as  applied  to  the  actual  inten* 
tions  of  the  Legislature  upon  the  subject,  than  that  construction  is,  by  whick 
the  Legislature  is  to  be  supposed  to  have  altered  the  law  in  a  matter  which  so 
ettensively  afiects  the  interests  of  the  country,  as  the  allowing  its  subjects  ta 
indemnifv  its  enemies  from  loss  arising  from  capture  by  its  cruizers,  and  to 
have  declared  indirectly  that  insurances  made  for  the  protection  of  enemies* 
prioperty  should  be  a  valid  subject  of  action  in  a  court  of  law.  We  are  of 
opinion,  therefore,  that  this  last  objection  also  is  unfounded,  and  that  there* 
ought  to  be  judgment  for  the  defendant. 

Judgment  for  the  defendant.(l)(2) 

(1)  See  the  two  £oy\ow\i^t  cwMtB  of  Gambat^aLy.ieMuftrier^ 

'^  fTbe  principle  of  JOoner  v.  I«  Mumer  is  lecojomiaed  as  Uw  in  AncrScs  Inr  myr 
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Gamba  and  Another  v.  Le  Mesurier. 

4  East,  407.     Nov.  28,  1803. 

An  mderwritsron  Frmeh  properly  iiVs  the  thoe  of  peace  is  not  liabte  for  a  loaa  oecaitoned 
by  captave  by  the  King*9 sbipadaringr  hoati^tiea  wbich  eouoieiiOMl  betweeo  €htag Brit'- 
4um  4nd  Framce  auba^aent  to  the  policy  being  effected,  and  tcrminatad  pvior  to  the  aciioB 
broaght. 

THIS  wtts  an  action  upon  a  policy  of  assurance,  dated  18th  of  September, 
1792,  upon  the  goods  on  board  the  ship  Male  at  and  from.S^  Xhmingo  to 
IhmkiAi  to  recover  a  loss  hy  capture.  At  the  trial  before  Lord  EUenbaremght 
C.  J.  at  the  sittinffs  in  londoii  after  ffUurff  term,  1803,  the  jury  found  a  ver* 
diet  for  the' plaintifis,  subject  to  the  opinion  of  this  Court  upon  the  f<41o#iiig^ 
case. 

The  phintifis,  oii  the  18th  of  September,  1792,  caused  the  insurance  m 
question  to  be  made  on  the  ship  JEole^  and  on  any  kind  of  goods  and  mer- 
chandizes on  board.  The  defendant  subscribed  4he  policy  for  200/.  on  (he 
goods.  On  the  16th  of  October,  1792,  the  ship  begun  to  take  bur  loading  ba 
board.  Prom  the  time  of  the  insurance  until  the  loss  hereinafter*mentioned, 
the  plaintifli  were  owners  of  the  ship,  and  interested  in  the  cargo  beyond 
the  amount  pf  the  sum  insured.  At  the  time  the  policy  was  eflbcted,  and 
from  thence  until-  the  action  was  commenced^  the  plaintiffs  were  French  sob* 
jects,  merchants  and  partners,  resident  at  Dunkirk  in  jFVanctf, ' which  «ountry, 
when  ihe  policy  was  effected,  was  in  atn^ty  with  this  kingdom,  and  re- 
^  mained  so  until  February,  1793,  at  which  time  hostUiiies  broke  but  between 
'  this  kingdom  and  France,  The  ship  Mole  with-  her  cargo  on  board  remain- 
ed in  good  safety  at  St.  Domingo  until  the  29th  of  September  1793,  when 
the  ship  and  her  cargo  were  captured  by  three^^rt^tM  frigates,  and  were  af- 
terwards regularly  condemned  in  the  Court  of  Admiralty  as  prize  to  the  Brit' 
ish  force.  At  the  time  this  action  was  commenced  this  country  was  again  in 
amity  with  France.  On  the  3d  o(  May  1795,.  his  Majesty  granted  a  licence 
to  Messrs.  Bourdieti,'^ nuihorislng  them  to  receive  from  the  underwriters  on 
this  policy  the  money  for  which  they  had  subscribed  r  snd  this  action  was 
brought  under  the  directions  of  Messrs.  Bourdieu,xhe  plaimffTs'  agents.. ^  -The 
question  for  the  opinion  of  the  Court  was.  Whether  the  plaintiffs  were  enti- 
tled to  recover  in  this  action  ?  If  the  Court  \should  be  of  opinion  that  they 
were,  a  verdict  was  to  be  enteTed  for  the  plaintifls ;  if  not,  then  a  nonsiiit  was 
to  be  entered.  Either  party  was  to  be  at  liberty  to  turn  this  case  into  a  spe-  _ 
cial  verdict.  ,  • 

This  case  was  argued  \nih  great  ability  in  (his  term  by  C.  Warren  for  the 
plaintiffs,  and  Mt9t,  Serjeant,  for  the  defendant.  But  as  the  arguments  were 
of  the  same  genetal  nature  as  those  .commented  upon  in  the  ii^gment  deliv- 
ered iathe  hst  case,  some  of  which  arguments  were  particularly  noticed  bjT 
the  Lord- Chief  Justice  as  havii>^  been  urged  by  the  counsel  for  the  plairftim 
in  this  case*  the  same  reason  which  wa&  there  given  for  the  omnsioo  of  the 
flfguments  at  the  bar  will  suffice  to  excuse  me  for  not  repeating  theiu  here. 
The  cases  are  all  collected  in  the  report  of  Furtado  t.  Rogers  3  Bos.  Sc 
PulL  191. 

Logrd  Ellbkboroucr,  C;  J.  now  delivered  the  opinion  of  the  Court. 

This  was  an  action  upon  a  policy,  effected  by  French  mbfectt  before  the 
vkn'  which  bfoke  out  it)  1793,  appn  the  ship  Mole  and  her  oan^o,  which  were 
captured'  afterpoar^  during  the  war.    The  action  was  brought  dariftg  the 

elenMBtfenr  writen.  Indeed  the  ^ood  sente  of  the  decision  inn»t  command  uniTerrtI 
mMent.  A  neutraU  tsrored,  stands  in  m  different  position,  abd  Hfitt  from  any  objection  on 
the  scei«s  ^  naffkmal  charaeterT  tSee  t  f  hill.  xM  ins.  ^,  5.-:W.] 
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Etriod  in  which  amity  was  restored  between  the  two  coantries.  ^  This  actiooy 
r  ^e  reasons  already  given  ip  the  case  of  KeUner  r.  Le  Memrier,  we  are 
of  opinion  is  not  maintainable.  It  was  in  the  course  of  the  argument  in  this 
ease  on  the  part  of-  the  plaintiff,  that  the  point  was  made  by  Mr.  Warretit  on 
the  construction  and  effect  of  the  statutes  34  6.  3.  c.  9,  &  79/  as  recognizing 
the  right  to  maintain  this,  species  of  action ;  upon  which  I  have  observed  al* 
ready.  The  other  grounds  upon  which  he  principally  rested,  h if  arffuments 
for  the  defendant  hare  not  induced -us  to  alter  the  opinion  w.e. formed  on  the 
hearing  of  the  former  case ;  for  it  by  no  means  follows  that  an  action  can  be 
■maintained  on  a  contract  detrimental  to  the  interests  of  the  statf^,  because^ 
until  a  particular  statute  was  mad^  to  prohibit  ransOni  bills,  actions  were  in 
ftct  maintained  on.  such  bills;  for,  as  was  observed  at  the  beJr.  at  the  time 
when  sach  contracts  were  allowed  to  be  sued  uppn,  it  was  supposed  that  the 
inlerests  of  the  country  were  rather  advanced  than  prejudiced  by  them.  And 
as  to  the  argument,  built  u{K>n  the  supposed  case  of  a  cbntract  made^e^s  a 
war  to  supply  an  alien  with  a  certain  number  of  ships  or  c^rtab  quantities  pf 
goods  nfter  a  war,  it  does  not  appear  to  us  to  have  any  bearing  on  ll^e  ques* 
tion ;  for  such  contract  would  not^  have  any  tendency  to  assist  the  enemy  by 
iodemnifying  him  against  the  reprisals  of  this  courntry,  unless  the  supply  of 
ships  or  goods  were  to  depend  oh  the  losses  which  he  might  happen,  to  sus- 
tain daring  the  war  {  in  which  case  the  same  objection  would  hold  a$,  t|uit 
which  prevents  aa  insurance  during  the  war;  for  it  iifkfa  only  in  degree 
whether  an  enemy  be  indemnified  during  a  war  for  the  losses  he  sustains  in 
consequence  of  it,  or  whether  he  receive  a  compensation  for  those  same  losses 
afler  the  de^rmination  of  the  war:  in  both  cases  the  loss  will  at  one.  time  or 
another  fall  on  the  country  of  which  the  insurer,  is  a  subject,  and  the  enemy 
will  during  the  war  receiye  either  means  or  encouragement  froni  his  losses 
being  in  tne  one  case  compensated  as  they  shall  happen,  and  in  the  other, 
from  his  prospect  of  indemnity'  at  last.    . 

A  Nonsuit  to  be  entered. 


Brandon  v.  Curling. 

4  East,  410.    Not.  28, 1803. 


r  oa  Mods  iironi  i^ondm  to  Bayaime  in  Frwiee,  shipped  on  boSid  a  neutml  sliip 
on  aocoimt  aniTat  the  risk  of  Frenthm0n  before  the  deolaralion  of  hostilities  between 
GreiU  Britain  and  Franee^  but  exported  afterwards,  cannot  be  enforced  against  the  tm^ 
derwriter  even  after  the  restoration  of  peace,  to  recover  a  loss  by*  Capture  oTa  eo-bellige- 
reai  <tho«tfh  not  stated  to  be  an  aZiy)  diriag  the  ;var.  Every  iasuranee  on  alien  piopsrty 
bj  a  Brituk  subject  must  be  anderstoqd  with  this  implied  exception,  that  it  shallnot  ex- 
lend  to  oover  any  loss  happening  dwring  the  exUttnce  of'hoHUilu§  between  the  respective 
eoantries  of  the  assured  aiid  assurer. 

THIS  action  was  hiought  against  the  defendant  as  an  underwriter  on  & 
policy  of  insurance  on  goods  in  the  ship  Greyhound,  warranted  an  American' 
ship*  on  a.  voyage  at  and  from  henden  to  Bayonn^;  and  the  loss  was  stated 
to  have  arisen  4>y  seicure  and  deleotioii.  At  the  toal  befote  Lord  EUm^^. 
horough^  at  the  sittings  after  Hilary  term  1803,  a  verdict  was  foqnd  for  the 
plaintiff  for  }94^  ISf.,  subject  to;the  opinion  of  the  Court  on  the  following 


The  plaintiff^  being  a  ci^erchani  residing  in  LondaUi  in  the  latter  end  of  the 
year  1792,  reoeiv/ed  ovders  horn  the  persons  averred  to  be  interested  in  the 
goods  insured,  resident  at  Bmyonne  in  France^  Xo  pufchase  and  ship  for  their 
account,  on  oomroission,  sundry  East  India  piece  goods,  which  he  accordingly 
purchased  for  tfaein.  These  goods  were  shipped  by  the  plaintiff  on  hoard  th« 
flbip  in  question,  (being  a  geneiml  ship)  in-  the  poirtof  ^Lendam  m  January 
im ;  and  on  the  4th  t>f  Fe^tuary  1793,  the  bills  of  ladii«  were  aign^d.  by 


488  CASES  IN  MICHAELMAS  TERM 

ihe  capttin,  and  on  the  following  day  were  forwarded  by  the  plaintiff  to  the* 
eonsigfnees  of  the  goods  at  Bayonne  for  whom  the  same  bad  been  parchaaed 
and  shipped,  accompanied  by  invoices  thereof.  On  the  4lh  of  Febrvanf 
1703,  an  order  of  council  of  that  date  was  signed,  and  on  the  9th  waa  pub- 
lished in  the  Gazette,  which  af\er  reciting  "  that  his  Majesty  had  received 
intelligence  that  some  ships  belonging  to  his  subjects  were  detained  in  the 
flench  ports,  ordered  that  no  ships  belonging  to  any  of  his  Majesty's  subjec|s 
should  be  permitted  to  enter  and  clear  out  for  any  of  the  porta  of  France^  or 
for  the  ports  of  any  country  occupied  by  the  armies  of  France^  until  further 
orders ;  and  that  a  general  embargo  or  stop  be  made  of  all  French  ships  thea 
within,  or  which,  hereafter  should  come  into  any  of  the  ports  of  Ortat  Brit' 
€un,  together  with  all  persons  and  effects  on  board  the  said  ships  :  but  that 
the  utmost  care  should  be  taken  for 'the  preservation  of  the  eargoefton  hoard 
any  of  ihe  said  ships,  so  that  no  damage  ot  embezzleroeat  <  whatsoever  be 
soatained."  The  policy  was  subscribed  by  the  defendant  on  the  Slst  of  Jan* 
ttary  1793; .  On  the  11th  of  February  1793,  the  said  ship  sailed  from  Loniom 
for  BaytmniB  ;  the  captain  havibg  first  done  at  London  every  thing  neoesaaty 
by  law  and  the  practice  of  the  custom*boUse  to  enable  her  to  sail  from  Lon^ 
dan^  with  an  intention-  of  going  to  Bayonne,  On  the  13th  of  Fehrwmf 
1793^  At  arrived  at  GfuocUnd,  and  on  the  following  day  the  captain  re- 
ceived from'  the  searcher's  office  there,  according  to  the  ordinary  and  usaal 
course;  the  cocquet  and  other  papers,  which  are  always  transmitted  from  the 
custom-house  in  London  to  Ghraoesend  for  the  purpose  of  being  there,  deli w 
ered  to  the  captains  of  ships  sailing  upon  outward  voyages,  and  the  ship 
immediately  afterwards  sailed  from  On^Mend  (ot  Bayonne.  The  order  of 
council  for  the  declaration  of  hostilities  between  Great  BriUdn  and  Ftanoa 
was  signed  by  his  MajestyV  privy  council  on  the  11th  Febmary^  1793,  and 
ott  the  following*  day  was  received  by  the  commissioners  at  the  custom-hoose 
in  London,  The  order  of  council  declaring"  hostilities  against  France  waa 
published  in  the  London  Grazette  on  the  12tb  of  February,  In  the  latter  end 
oi  February  the  captain  was  under  the  necessity  of  putting  into  PorUPasMOge 
in  Spain^  and  before  he  could  prosecute  his  voyage  to^ayofme,  the  cargo 
was  seized  by  officers  acting  under  th^  authority  of  the  king  of  Spam^  and 
afterwards  coddemned  as  prize*  The  ship  was  American^  as  warranted ;  and 
the  persons  interested  in  the  c^rgo  were  French  subjects  resident  at  Bayonne 
at  the  time  the  goods  were  ordered,  purchased,  and  shipped,  and  also  at  the 
time  the  ship  sailed  on  the  voyage,  and  at  the  time  of  the  captare.  Th^ 
ouestion  for  the  opinion  of  the  Court  was.  Whether  the  plaintiff  were  enti* 
tied  to  recover  in  this  action  ?  If  the  Court  should  be  of  opinion  that  the 
nbin  tiff  was  entitled  to  recover,  the  verdiot  to  stand:  if  not^^then  a  nonsuit)  to 
pe  entered. 

The  case  was  argued  on  a  former  day  in  this  term,  when  many  of  the  ar- 
guments adduced  in  the  two  last  cases  were  again  urged.  But  it  will  be 
aoffieient  to  advert  te  the  principal  grounds  upon  which  this  case  was  attempt- 
ed to  be  distinguished  from  those. 

trUes^  for  the  plaintifi,  first  referred  to  the  dates  of  the  case,  to  shew  that 
the  Contract  was  legal  at  the  time  it  wast^made,  the  policy  having  attached  iir 
Juutary  1793,  at  which  time  the  property  of  the  goods  was  vested  by  the 
shipment  in  the  assured*  by  whose  order  and  at  whose  risk  they  were  ship*  , 
pea;  and  the  embargo  not  taking  place  till  the  9th  of  February^  norhostiUr 
ties  declared  till  the  12th :  And  then  contended  that  the  Court  of  C.  A  in 
F^rtmio  v.  Bogert^  3  Bos.  &  Pulk  191,  did  not  proceed  npoa  the  ground 
that  the  contract  of  insurance  which  was  valid  in  its  inception,  (having  been 
made  like  the  present  in  the  time  of  peace),  was  vacated  by  the  commence* 
mentof  hostilities  between  the  countries  of  the  assured  and  iosarer;  but 
that  the  •centract  itself  must  be  so  expou^idedas  to  exclude  the  particnlaar 
occasion  of  the  loss  in  that  casoi  which  was  by  BrUUh  aqptaie ;  it  not  b^ 
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ing' eompetent  td'  any  subjeot  to  entet  inU>  a  contmct  to -indemnify  another 
against- the  acta  of  his  own  state:  and  therefore,  says  Lord  Alvanley,  in  de* 
livering  the  judgment  o(  the  Goart  in  that  case,  '^  the  law  infers  that  the  c^on- 
*'  tract  contains  an  exception  of  captures  made  by  the  government  of  his  own 
eottatryk- '  {Lord  EiUnbqrough^  C.  J.  Is  It  not  as  much  an  irnfrfied  excep- 
tion in  the  contract  to  exclude  captures  by  the  ally  of  the  Briiiih  gorernmentl] 
That  question  cannot  be  raised  in  this  case,  because  the  fact  of  Spain  being 
then  an  ally  of  Great  Britan  is  not  stated.*  The  question  then  is  resolva* 
bl0  intp  thw,  whether  supposing  the  contract  were  legal  at  the  time  it  was 
madoi «  loss  happening  by  a  peril  of  the  sea^  or  any  other  than  by  a  hostile 
act  of  oiir  own^  state,  or  even  of  its  ally,  be  not  recoverable  in  time  of  peace, 
when  the  plea  of  alien  enemy  cannot  be  interposed  to  stay  the  action/,  nor 
any  objection  be  raised  on  account  of  trading  with  an  enemy  ?  Now  the  viery 
form'  of  the  plea  of  alien  enemy  which  was  resorted  tu  in  the  former  action  of 
Brandon  v.  Netdii,  6  Term  Rep.  23,  upon  the  same  policy,  shews  that  war 
of  itself  does  not  vacate  an  antecedent  contract  made  with  an  alien  enemy 
before  the  br^ch  with  his  country,  because  it  is  only  in  stay  of  the  remedvi 
and  not'  in  bar  of  the  contract.  At  most  the  deolarfitian  of  war  only  sub* 
jeeled  the  goods  of  the  enemy  to  seizure ;  and  had  they  been  seized  by  the 
King's  authority,  the  underwriters  would  not  have  been  liable,  because  such  a 
seiaure  is  not  a  peril  within  the  policy. '  But  the  plaintiff  was  not  under 
•  any  imperative  obligation  to  seize  them,  without  a  special  authority,  even 
if  he  had  the  opportunity  of  doing  so.  Neither  could  he^  have  stopped  them 
in  froimta  without  the  assent  of  the  American  capUiin,  who  before  the  de* 
clatation  of  hostilities  had  signed  the  bills  of  lading  which  bound  him.totle* 
liver  to  the  consignees  in  France,  Nor  can  this  be  deemed  to  be  a  policy 
to  cover  a  trading  with  the  enemy,'  so  as  to  bring  the  case  within  the  princi- 
ple of  Potts  v.^BeU^  8  Term  Rep.  548 ;  for  the  property  in  the  goods  vested 
m  the  consignees  upon  the  shipment(a),  which  was  before  the  war:  and  it 
does  not  militate  against  public  policy  for  a  subject  during  hostilitiea  to  ob* 
tain  payment  from  an  alien  enemy  of  a  debt  atttecedently  due. 

R.  Cdrr,  contra,  relied  principally  on  the  ground  that  though  the  shipment 
were  made  before  hostilities  declared,  the  goods  Were  exported  afterwards ; 
which  constituted  either  a  trading  with  the  enemy  ;  which  being  illegal,  the 
insurance  to  cover  it  must  also  be  illegal  within  the  case  of  Potts  v.  Bellt 
8  Term  Rep.  548»or  it  was  a  direct  insurance  of  enemy's  goods,  which  was 
equallv  illegal.  It  matters  not  whether  the  contract  be  illegal  ab  incip* 
jo,  or  become  so  afterwards  by  the  act  of  the  state :  in  peither  case  can  it  be 
enforced.  After  the  declaration  of  hostilities,  it  was '  the  duty  of  the  plaintiff 
to  have  doae  every  thing  in  his  power  to  seize  the  goods  or  stop  the  sailing 
of  the  ship ;  he  ought  at  least  to  have  given  notice  to  the  government.  He 
had  an  opportunity  of  doing  so  from  the  11th  to  the  14th  before  the  ship  left 
Graoeiefii£,  during  which  time  she  was  not  cleared  nor  documented.  And 
he  cited  the  cases  of  the  Eenigkeid  in  March  1795,  before  the  Privy  Council, 
that  of  the  Fortuna  in  June  1795,  and  that  of  the .  Freedm  in  Febfuary  the 
same  year,  referred  to  in  the  case  of  the  Hoop,  l.Rob.  Adm.  Rep^  841.  210. 
213,  where,,  though^  the  shipments  were  legal,  the  exportation  heif^g;  eSMf/t 
notice  of  hostilities  commenced  was  deemed  illegal.  And  said  that  this  beh^ 
enemy's  property  at  the  time  of  the  ship's  sailing,  the  case  fell  directly  within 
that  of  Bristow  v.^  Totoers,  6  Term  Rep.  35.  And  he  referred  to  an  opinion 
by  Valin(b)  to  shew  the  impolicy  and  incongruity  of  insuring  enenlly'fe  pn^p* 
erty. 

QUm^ra  reply,  said  that  the  cases  hitherto  had  only  established  that  a 
subject  could  not  make  a  contract  with  an  alien  enemy,  kit  not  that  he  might 


(«)  Vide  Cox9  V.  Hmrdm^  ante,  386. 
\h)  VtMn.  on  Insur,  (Mta.  Sdparli  33. 
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not  exteuie  one  made  with  him  before  he  became  such;  Thad  the  qoestioii 
as  to  the  period  of  exportation  had  no  connexion  with  the  commencement  of 
the  risk  on  the  poh'cy,  which  attached>from  the  loadiog  of  the  goods  on  board 
at  London  ;  and  the  act  of  the  ship  Jeaving  Gfaoe$end  waa  one  in  which  the 
plaintiff  had  no  concern.  The  cUarance  was  lat  the  cu^tom-honse  in  jLondbic, 
tfaeogh  the  documents,  which  were  the  eoidefKe  only  of  that  clearance,  wers 
not  sent  till  the  ship  arrived  at  Grapesendi  That  the  cases  cited  from  the 
Admiralty  Reports,  were  where  the  goods  seized  were  claimed  by  the  Briiigh 
merchants ;who  shipped  them,  as  their  property ;  and  the  groond  of  coodem* 
nation  by  the  prise  court  was,  that  they  had  not  done  fill  in  their  power  to 
resume  possession  of  the  property  again  after  the  consignees  were  Imown  to 
be  enemies.  * 

.  Lord  EllenboroHqb,  C.  Ji  Af  the  close  of  the  argument  saidy  that  as 
this  ca^e  seems  to  range  itself  within  the  same  principle  as  the  antecedent 
ones  which  were  then  ander  consideration,  the  Court  would  dispose  of  tfaem 
aU  at  the  same  time. 

Lord  Ei.L£NB0B0U6H,  C.  J.  now  delivered  the  opinion  of  the  Court.  This 
is  the  case  of  a  policy  of  assurance  on  goods,  purchased  on  account  of  certain 
JFSeenehmenf  and  Mpped  for  their  benefit  on  board  the  Greyhound,  an  Ameri' 
can  ship,  before,  and  actually  exported,  after  the  declanition  of  hostilities  be* 
tween  the  countries  of  Crreat  Britain  an4  Fruncft  in  February  1793 :  and 
the  question  is,  Whether  a  policy  of  assurance  on  goods,  effected  in  the  usual 
IjBrms  by  (he- plaintiff,  a  British  subject,  under  orders  firom  die  French  mUn 
joctSi  who  are  averred  to  be  interested  therein,  and'  underwritten  by  the'  de* 
fendsnt,  a  British  subject^  he  an  insurance  valid  and  effectual  in  point  of  \mw 
tot  the  pivpose  of  covering  such  goods  in  the  course  of  their  eiportation  and 
ttansit  front  .Great  Britain  to  Bayonne  in  France^  in  the  event  which  has 
taken  pkce  of  &  war  between  jthe  two  countries  ?  And  having,  in  the  jodg* 
dients  recently  given  by  us  in  the  cases  of  Kellner  v.  Le  Meturierj  and  Gam' 
ba  V.  Le  Mesu^ier^  declared  our  opinion,  that  the^geneml  terms  of  insurance 
against  capture  ne  to  be  understood  as  virtuMy  cofntaining  an  exceptiom  ef 
smek  captures  as  might  eventually  be  made  by  his  Majesty  and  his  subjects^ 
and  against  which  a  British  subject  coUld  not  consistently  with  his  pnbiie 
duty^'insure  in  direct  terms,  it  follows  as  a  consequence  of  the  same  principle, 
that  wherever  the  generality  of  the  terms  of  assurance  might  in  their  actual 
application  to  the  covering  of  any  particular  risk  pit>duce,  if  effect  wete  given 
to  them  in  their  extended  sense,  a  similar  contravention  of  public  interest,  the 
insurance  must  be  construed  in  such  a  manner  as  to  exclude,  the  particulmr 
event  or  peril  which  could  not,  for  the  reason  above  mentioned,  be  so  mado 
the  subject  of  a  legal  insurance  in  direct  terms  by  a  British  underwriter. 
So'  that  where  the  insurance  is  upon  goods  generaUy<,B,  proviso  to  this  effect 
shall  in  all  cases  be  considered  as  engrafted  therein,  viz.  **  Provided  thai 
*<  this  insurance  shall  not  eaUend  to  cater  any  loss  happening  during  the  «r» 
*'  tflencs  of  hostilities  between  the  respective  countries  of  the  assured  and  as^ 
**  surer,**  -  Because  during  the  existence  pf  such  hostilitiea  the  subjects  of  the 
one  coimtry  cannot  allowid>ly  lend  their  assistance  to  protect  by  insurance  the 
property  and  commerce  of  the  subjects  of  the  other.  And  in  like  manner, 
and  upon  similar  principles  of  public  policy,  the.  risk  of  detention  ofprinoer^ 
4«.  must  be  understood  to  be  restrained  and  qualified  by  an  implied  prpviso, 
*\that  it  shall  not  extend  to  cover  any  loss  happening  in  the  course  of  any  oss- 
**  traband  adventurct  in  which  the  goods  would  become  liable  to  seizure  as  far-' 
**feited  by  the  laws  of  this  couTftry"  More  instances  might  be  put  of  similar 
implied  exceptions  which  may  arise  out  of  the  generhl  terms  of  this  contract, 
but  these  are  sufficient  for  the  present  purpose.  Inasmuch,  therefore,  as  the 
loss  now  in  (question  comes  within  the  immediate  scope  and  terms  of  that 
provision  which  we  consider  as  necessarily  to  be  implied,  in  respect  to  the 
eventual  existence  of  hostilities  between  Uie  respective  cotmtries  of  me  assured 
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mid  the  assurer,  we  are  upon  this-  ground  of  opinion  that  the  plaintiff  ii  not 
entitled  to  recover,  but  that  a  nonsuit  should  be  entered. 

The  Plaintiff  nonsuited. 


Shorti  on  the  Demise  of  Gastrelli  Widow,  v.  Smith,  attd 

Another.  . 

4  East,  418.    Not.  28,  1803. 

Wbece  one  deyised  lands  p^  two  trutteea  in  traat  for  certain  porpoces,  bj  a  will  duly  exeeu* 
ted  and  attested,  and  he  afterwards  strack  out  the  names  of  ons  of  those  trustees  and  in- 
serted the  names  of  two  others,  leaving  the  general  purposes  of  the  trnst  unaltered,  though 
▼arying  in  certain  particulars;  and  did  not  re^publish  his  will :  held  thkt  his  intent  ap» 
psarieg  to  be  only  to  t^vdke  by  the  snbstitiition  of  another  good  derise  to  Qth6r  trnstees^ 
as  snch  new  devise  could  not  take  effect  for  want  of  the  proper  requisites  of  the  statute 
of  frauds,  it  should  not' operate  as  a  revocation  ;  or  at  most  it'  could  only  operate  as  a  re- 
vocation ^o  tanUf^  as  t;o  the  trustee  whose  name  was  obliterated ;  leaving  thus  devise 
good  as  to  the  old  trustee  whose  name  Was  retained. 

IN  ejectment  for  certain  premises  in  Gloucestershire  tried  by  consent  be- 
ibre  Lord  EUenharough,  G.  J.  at  the  Sittings  at  Westminster^  a  verdict  was, 
by  the  direction  of  his  Lordship,  found  for  the  plaintiff,  which  the  defendants 
were  to  be  at  liberty  to  move  to  set  aside  without  costs  :  and  on  a  motion  so 
made,  the  Court  directed  the  facts  to  be  put  into  the  form  of  a  special  case 
for  their  opinion ;  when  they  appeared  to  be  as  follows  : 

The  lessor  of  the  plaintiff  was  heir  at  law  of  Thomas  Carwardine^  who,  at 
the  time  of  making  bis  will  as  after  mentioned,  and  at  his  death,  was  seised 
in  fee  of  the  premises  in  question,  and  of  which  the  defendants  at  the  time  of 
bringing  the  action  were  tenants  in  possession.  *  On  the  27th  of  August 
1795,  Thomas  Carwdrdine  diily  made  and  published  his  will,  executed  and  at- 
tested so  as  to  pass  real  estates,  by  which  will  the  premises  in  question  were 
expressed  to  be  given  to  John  Spillman  and  Edward  Aldridge,  So  much  of 
the  will  as  is  printed  in  the  common  Soman  letter  is  a  copy  of  it  in  its 
original  state  as  so  published  and  attested.  Thetestator  afterwards  made 
several  alterations  in  the  will/  and  among  others  struck  out  the.  name 
of  John  Spillman f  and  introduced  the  names  of  James  VfTood  and  John 
Adey,  and  did  not  afterwards  re-publish  his  will.  The  parts  whieh  were 
struck  out  by  the  devisor  are  printed  within  crotchets  in  the  old  black  let- 
ter ;  the  words  added  by  him  are  in  italics.  After  directing  the  payment 
of  his  debts  and  funeral  expences,  the  devisor  proceeded  thus  :  "  I  do  hereby 
give,  devise,  and  bequeath  all  my  real  and  personal  estates  and  effects  of  what 
nature  and  kind  sever  and  wheresoever  which  I  shall  be  possessed  of,  interested 
in,  or  entitled  unto  or  in  reveirsion  at  the  time  of  my  death,  to  [9s1m  5^^(11^ 
wan,  ^eat]  James  Wood,  Esq.  Banker^  of  the  city  of  Gloucester,  apd  Edward 
Aldridge  of  Bisley  in  the  county  of  Qloucester,  Brewer ;  and  Mr,  John  ^dm^af 
the  city  cf  Gloucester,  Pin-maker,  or  their  heirs  or  assigns,  whom  I  nominate, 
constitute,  and  appoint  my  executors  of  this  my  last  will  and  testament 
upon  trust  as  follows  ;  my  will  and  desire  is,  mv  siister  Sarah  Gastrill  shall  have 
only  one  shilling  for  her  unnatural  and  illiDeral  behaviour  towards  me.  I 
give  and  bequeath  to  my  housekeeper  Betty  Tombs  the  house  I  now  live  in 
(the  pew  in  tne  church  to  go  with  the  house)  for  the  term  of  years  which  are 
to  come,  and  fiill  power  to  renew  in  her  own  name  with  the  dean  and  chap- 
ter of  Gloucester.  I  also  give  her  all  fixtures,  standards,  together  with  all 
my  household  goods  and  chattels,  viz.  all  my  linen,  plate,  &c.  9tc,  (except 
my  tankard,  &c.)  I  also  give  and  bequeath  her  for  her  faithful  services  2002. 
of  principal  money  on  Mr.  Jefferles'  estate  at  Minsterworth,  and  lOZ.  to  buy 
her  mourning.  I  will  and  order  my  executors  before  mentioned,  or  their  heirs 
or  assigns  on  the  trust  aforesaid,  to  sell  all  my  estate  at  Sandhurst,  both  free- 
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liold  and  leaseholdtfor  the  most  money  they  can  get,  as  soon  as  they  can  coo« 
yeniently  after  my  decease;  after  all  expence  attending  the  sale  be  paid,  the 
money  arising  from  sach  sale  to  be  distributed  in  six  shares  among  my  first 
cousins,  &;c.  (no  alteration  was  made  in  any  of  these  bequests).  I  also  give 
and  bequeath  all  my  estate,  house,  and  lands,' lying  and  being  in  the  hamlets 
of  St.  Michael  and  St.  Mary  near  th^  city  but  in  the  coynty  of  Gloucester,  to 
the  lawful  children  of  my  executor  and '  first  cousin  Mr.  Aldridcfe  of  Bisley 
in  the  said  county,  (both  freehold  and  leasehold)  their  heirs  and  assigns  for 
ever,  when  they  attain  the  age  of  21  yean^;  subject  nevertheless  to  the  follow- 
ing  conditions ;  to  be  paid  out  of  the  abovementioned  premises.  I  further  give 
and  bequeath  to  my  housekeeper  Betty  Tombs  an  annuity  of  [Ccn  9s«s^s] 
Twentjf  Pounds  per  yeaf^  payable  half-yearly  out  of  the  last  mentioned  estate 
for  her  natural  life.  I  give  and  bequeath  to  the  church  wardens  of  the  parish 
of  St.  Michaels  (for  the  time  being)  the  interest  of  50/.  issuable  and  payable 
out  of  the  freehold  lands  before  mentioned  for  ever,  to  be  given  to  ten  poor 
widows  or  householders  of  good  report  not  receiving  alms  yearly  on  the 
twenty^^ri^  day  of  March,  and  every  succeeding  twenty-first  d^y  of  March 
for  ever.  Poor  residing  in  Barton  Street  five  shillings  each,  part  in  the  city 
and  part  in  the  hamlet.  I  give  and  bequeath  out  of  my  rents  and  cash  in 
hand  twenty  pounds  to  the  governor  of  the  Gloucester  Infirmary  towards 
that  charitable  institution,  And  I  give  and  bequeath  to  Elizabeth  Tarling, 
niece  to  my  housekeeper  Betty  Tom^bs,  five  guineas,  to  be  paid  at  my  de- 
cease, and  a  moiety  or  naif  part  of  two  hundred  pounds  I  left  her  Aunt  on  the 
other  sheet.  I  appoint  my  executor  and  trustee  Mr.  Aldridge  my  residu- 
ary legatee.  Mv  further  will  is,  that  my  executor  [|Hr.  Apmnan]  Jameg 
TVoodf  Esq,  ana  Mr.  John  Adey^  Pin-maher^  shall  take  ten  pounds  each 
of  lawful  moneys  to  [b(s]  their  own.  use,  as   some  acknowledgment  for 

IVm^  their  trouble.  My  desire  is^  my  executor  Mr.  Aldridge  to  take  to 
is  own  use  my  tankard,  my  watch,  and  two  sets  of  silver  shoe  and 
knee  buckles,  immediately  after  my  interment,  with  my  wearing  apparel,  to 
be  given  to  my  first  cousins  George  and  Richard  Hill.  Lastly,  I  do  hereby 
revoke  air  former  and  other  wills  by  me  at  any  time  heretofore  made,  and  do 
declare  this  my  last  will  and  testament.  In  witness  I  the  said  Thomas  Car- 
wardine  have  hereunto  set  my  hand  and  seal  this  27th  dav  of  August  1795.** 
(The  signature  and  seal  of  the  devisor  and  the  attestation  of  the  witnesses  were 
in  the  usual  form). 

^  The  testator,  on  the  21st  of  October  1798,  wrote  a  codicil  at  the  bottom  of 
his  will,  of  which  the  following  is  a  copy  :  "  Item,  if  it  should  so  happen  that 
my  filrst  cousin  Mr.  Thomas  firake  survive  me,  I  desire  he  may  be  paid  five 
guineas  to  buy  mourning.  T.  G.  The  additional  annuitv  [making  twenty 
lioiiiiif]  to  Betty  Tombs ;  and  the  interlining,  appointing  tne  moiety  or  half 
part  of  200/.  to  Elizabeth  Tarling  (mentioned  in  the  former  part  of  this  will) 
was  don^  21st  October  1798,  by  me,  Thomas  Corwardine,  testator.*'  On  the 
23d  of  July  1799,  the  testator  wrote  another  qodicil  or  memorandum  at  the 
bottom  of  his  will  a^  Ibllows.  "  With  Mr.  Ed.  Aldridge,  as  a  codicil  hereto 
for  appointing  James  Wood,  Esq.  Banker,  and  Mr*  John  Adey,  Pin-maker, 
my  executors  to  this  my  will  in  trust,  with  the  erasures,  was  done  this  23d 
day  of  July  1799,  by  me,  Thomas  Carwardine,  testator.'*  The  question  for 
the  opinion  of  the  Court  was.  Whether  the  said  I%omas  Carwardine  died  intes- 
tate as  to  theaie  premises(a)  ?  If  the  Court  should  be  of  opinion  that  he  did, 
the  verdict  was  to  stand ;  but  if  the  Court  should  be  of  opinion  that  these 
premises  passed  by  the  will,  then  a  nonsuit  was  to  be  entered. 

Abbott  for  Uie  plaintiflf.  By  the  alterations  made  in  the  will  it  was  alto- 
^e^er  cancelled  and  destroyed ; .  and  this  being  the  case  of  a  trust  can  make 
no  alteration  in  a  court  of  law,  however  a  court  of  equity  may  consider  the 

* . ■ —  ■  ■  ■    ■  ^  -  I         ■ 

(a)  The  premiiei  were  admitted  to  be  thoee  devieed  to  the  tnif  tees. 
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heir  at  law  as  a  trustee  for  the  purpose  expressed  in  the  will.  It  is  clear  that 
the  three  trustees  tiamed  in  she.  will,  as  it  now  stands,  cannot  take,  because  it 
was  never  republished  after  the  insertion  of  the  names  of  two  of  them. 
Then  either  both  the  originally  named  trustees  must  tak^,  or  the  one  [E,  Al^ 
dridf^e]  whose  name  was  not  obliterated,  or  the  heir  at  law.  Now  it  was 
clearly  not  the  intention  of  the  devisor  that  John  SpiUman^  one  of  the  two 
first  named,  .should  take,  because  he  has  expressly  obliterated  the  devise  as 
to  him  by  striking  out  his  name,  which  is  a  revocation  within  the  words  of 
the  statute  of  frauds.  (29  Car^  2.  c.  3.  9.  6.)  So  it  is  equally  plain  that  the 
devisor  did  not  intend  that  *Ed.  Aldridge  should  take  alone^  because  at  the 
very  time  of  striking  out  Spillman*s  name  he  added  others  as  co4rustees  with 
him.  Then,  the  intent  of.  the  devisor  being  left' uncertain,  the  heir  at  law 
must  take.  Since  the  statute  of  frauds  *'  a  devise"  in  writing  of  lands  pro- 
perly executed  and  attested  may  be  revoked  or  altered  no  otherwise  than  by 
some  other  will  or  writing  executed  and  attested  in  the  same  manner,  or  ^  by 
burning,  cancelling,  tearing,  or  obliteraiing  the  same  by  the  testator  himself, 
or  in  his  presence,  and  by  his  directions  and  consent.*'  Heie  hy  the  oblitera- 
tion in  fact  of  the  name  of  one  of  the  joint  trustees  and  devisees  of  the  estate 
the  whole  devise  was  in  effect  obliterated.  The  word  jn  the  statute  is  devUe 
and  not  will;  therefore  a  devise  contained  in  the  will  may  be  t>bliterated,  and 
yet  the  rest  of  the  will  '^stand-good.  But  the  devise  of  the  estate  in  trust  be- 
ing one  and  entire,  if  the  name  of  one  of  the  devisees  be  obliterated,  the 
whole  devise  is  gone,  because  the  devise  to  the  one  remaining  trustee  is  a 
difierent  devise  from  the  joint  devise  which  was  before  made,  and  which  was 
properly  executed  and  attested ;  and  the  efiect  of  such  obliteration  therefore 
18  to  raise  a  new  estate  in  that  one,  which  can  only  be  done  by  a  proper  re- 
publication. It  may  be  said  of  obliteration  what  was  formerly  said  of  can* 
eelimg,  that  it  is  an  equivocal  act,  and  that  in  order  to  make  it  an  obliteration 
it  must  be  shown  quo  animo  it  was  obliterated.  This  was  said  by  Lord 
Mamsfidd^  in  Burtonshaw  v.  Gilbert,  Cowp.  52,  speaking  of  Onimts  ▼• 
Tyrerf{a)  in  respect  of  cancelling  ;  and  he  puts  instances,  as  if  a  man  were 
to  throw  the  ink  upon  his  will  instead  of  the  sand,  though  it  mighty  be  acom- 

Slete  defacing  of  the  instrument,  it  would  be  no  cancelling;  so  if  having 
irected  one  of  two  wills  to  be  cancelled,  the  person  by  mistake  should  can- 
cel the  wrong  one  :  so  if  the  testator  himself  unintentionally  threw  his  will 
into  the  fire  instead  of  another  paper.  But  all  these,  it  is  to  oe  observed,  are 
instances  of  accidental  mistakes  in  matters  of  fact ;  whereas  the  revocation 
here  is  a  conclusion  of  law  from  the  legal  effect  of  obliterating  the  name  of 
one  of  the  devisees  in  trust.  Lord  Mansfield  afterwards  proceeds  to  say, 
that  the  whole  question  in  Onions.v,  TyreVi  turned,  upon  the  act  of  cancelling 
being  under  a  mistake  :  and  the  reason  given  by  his  Lordship  for  supposing 
that  it  was  so  is,  because  the  devisees  in  the  second  will  were  precisely  the 
same  as  those  in  the  first,  and  to  the  same  person.  It  appears,  however,  from 
other  reports  (b\  that  one  of  the  devisees  in  tru^  had  been  changed  hy  the 
second  will,  which  was  not  properly  attested  to  pass  lands,  though  the  oojects 
of  the  devise  were  the  same  in  both.  But  Lonl  Chancellor  Cowper  decided 
it  as  a  question  of  revocation  and  ndt  of  cancelling  ;  having  no  doubt  but 
diat  a  devise  of  the  same  lands  to  different  trustees  would  have  been  a  sufii* 
cieat  revocation  in  law  of  the  former  will ;  though  not  sufficient  there,  for 
want  of  the  subecribing  witnesses  attesting  it  in  the  presence  (c)  of  the  testa- 
te) SVera  743;  botherofenedtolP.  Wms.  343,ftiidiiote(l)mptg»344of  Mr.  Coze's 
editton,  m  the  bett  report  of  the  eue. 
(»)  1  £q.  Cm.  Abr.  407,  and  P.  Wmi. 

{€)  This  depends  on  the  different  ^wording  of  the  5th  and  6th  clanaet  of  the  eUtnte  of 
frands,  99  Car.  2.  e.  3,  the  firat  of  whicli  onljr  requires  the  attestation  and  subscription  of 
three  witnesses  to  be  m  Uuprsseaee  of  the  denaor. 
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tor,  td^ptss  the  real  estate  to  the  new  trustees :  bctt  he  thought  there. was  evi- 
dence  that  the  testator  did  not  mean  to  revoke  hi?  first  will  but  by  substitut- 
ing a  s^oond  operative  wili  in  lieu  of  it.  If,,  however,  a  devisor  intend  to 
levoke  a  will  then  made,  and  to  make  another ;  though  he  die  before  he 
make  the  other,  yet  the  revocation  of*  the  former  is  good.  As  in  Brook  t. 
Wards^  Dyer,  310  b,  before  the  statute  of  frauds,  when  revocations  might  be 
by  parol»  where  one  declared  his  will  revoked  by  parol  in  a  particular  point, 
and  that  he  wouM  alter  his  writjten  will  'in  that  respect  when  he  came  to 
town,  &c.,  and  before  he  got  to  town  he  was  murdered  ;  yet  it  was  holden  a 
sufficient  revocation.  So  a  devise  by  a  subsequent  vnll  of  the  same  lands  to 
an  incapacitated  person  is  good  as  a  revocation  of  the  former  devise,  though 
the  substituted  devisee  cannot  take.  Still  it  might  be  said,  that  the  devisor 
mistakenly  supposed  that  the  alteration  was  valid  in  law  to  carry  the  estate 
to  the  two  new  and  the  third  old  trustee  :  but  the  case  affords  rather  a  con* 
trary  presumption ;  because  the  first. will  was  -attested  by  three  witnesses, 
which  shews  that  the  devisor  knew  such  attestation  to  be  necessary  to  convey 
real  estate.  It  is  therefore  more  probable  that  he  afterwards  intended  to  re- 
public his  will  in  the  presence  of  three  witnesses  ;  but  not  having  done  ao^ 
the  first  will  cannot  be  set  up  again  in  consequence  of  such  omission. 

J)auncey,  contra.  The  testator  did  not  intend  to  revoke  his  first  devise 
except  by  the  substitution  of  another  which  he  thought  capable  of  carry- 
ing the  estatfe^  And  it  would  be  a  strained  presuAiption  to  conclude  that 
he  intended  at  a  future  time  to  republish  his  will  in  proper  form,  when  he 
lived  about  a  year  afterwards  without  doing  so  (o) ;  and  at  aiiy  rate,  th^re 
are  no  facts  stated  to  warrant  such  a  presumption.  It  is  plain  that  the  testa- 
tor meant  to.  disinherit  his  heir,  and  had  certainly  done  so  at  one  time  by  an 
undisputed  and  effectual  instrument :- then  according' to  Harwood  v.  OooJ- 
tighty  Cowp.  87»  92,  it  lies  upon  the  heir  to  prove  that  such  devise  has  been 
as  efiectualty  defeated.  But  it  is  supposed  that  the  devise  has  been  defeated 
by  the  obliteration  of  one  trustee,  and  by  the  insertion  of  two  others,  without 
any  republication.  First  then,  as  to  the  effect  of  the  obliteration  :  admitting 
that  part  of  a  will  may  be  revoked  by  the  obliteration  of  such  part  by  the  de- 
visor, without  the  same  formalities  as  are  required  by  the  statute  of  frauds  in 
the  case  of  revocation  by  some  other  instrument,  still  the  intention  of  the 
devisor  to  revoke  cannot  be  presumed  to  have  gone  further  than  his  own  act 
went.  And  where  that  which  is  left  after  the  obliteration  is  perfectly  sensi- 
ble and  complete  as  far  as  it  goes,  it  cannot- be  concluded  that  the  devisor  did 
not  mean  that  it  should  take  effect.  The  obliteration  then  of  the  name  of 
one  of  two  truete<e$  can  in  itself  only  denote  an  intention  to  let  the  remaining 
tnistee  act  alone,  but  not  to  cancel  the  devise  altogether.  As  in  Sutton  v. 
Sutiofii  Cowp.  812,  where  lands  were  devised  to  trustees  to  sell  for  certain 
purposes  ;  though  some  of  the  purposes  were  afterwards  altered  without  re- 
publication, yet  the  devise  to  the  trustees  was  holden  to  iBtand.  Even  a  di- 
rect ^ct  of  cancelling  will  not  revoke  if  not  done  animo  revoeandi^  as  is  said  in 
Burtonsfidw  v.  Gilbert,  lb.  §2  ;  as  where  one  threw  iqk  oyer  his  will  instead 
of  sand,  &c.  still  less  then  can  it  be  collected  that  the  devisor  meant  to  reyoke 
the  devise  to  the  on^  trustee  whose  name  .he  left  when  he  struck  out  the 
name  of  the  other.  And  in  Larkiru  v.  Larkins\  3  Bos.  ds  Pull.  16,  and 
Humphries -v,  ThyIor{b)f  \i  was  expressly  ruled  to  be  only  a  revocation  pro 
tanto^  as  to  the  trustee  whose  name  was  obliterated.  But  2dly,  it  is  said 
that  by  inserting  the  names  of  two  other  trustecTs,  however  ineffectual  as 
a  devise'  to  them  of  the  real  estate  for  want  of  a  re-execution  and  propier 
attestation  of  the  will,  it  shews  an  intention  that  the  former  trustee  should 

(a)  The  devisor  died  the  20th  of  October  1800.    This  fact,  though  not  inserted  in  the 

«*,  vif SB  not  disputed. 

{k)  In  Chaa.  Hil.  25  Geo.  2.  7.  Bals.  Abr.  363,  edit,  by  GwUUm, 
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not  take  alone,  sod  so  tBe  obliteration  of  the  one  trustee,  and  the  addition  ot 
the  two  otbera,  operates  as  a  invocation  of  the  devise  to  the.  remaining  old 
trustee^  But  it  is  an  established  principle,  that  that  which  was  intended  to 
openttiB  as  a  devise,  if  it  cannot  take  %nect  as  such,  shall  never  operate  as  a 
revocation  :  Ecilesitm  v.  Pttty,,  Garth.  80,  is  express  to  this  purpose.  Ad« 
iBitting  that  the  devisor  in  fact  meant  that  the- two  new  trustees  should  take 
the  legal  estate  with  the  remaining  old  one,  and  thought  that  it  was  suf- 
ficient for  this  purpose  to  interline  their  names  in  the  will ;  yet  if  he  were 
mistaken  in  the  effect  of  what  he  was  doing,  it  can  no  more  work  a  revoca- 
tion of  the  good  devise  to  the  former  trostee,  than  if  he  had  thrown  ink  in- 
stead of  sand  over  his  will,  or  tiie  like*  Even  if  he  had  added  the  two  new 
trustees  by  a  well  executed  codicil(a),  it  would, not  have  had  the  ^fiect  of  re« 
vricing  the  devise  to  the  former  trustee,  whose  name  ^lis  left  statiding  in  th^ 
wilK  Stft^l  less  <could  an  ill  executed  codicil  have  had  such  an  -effect.  And 
where  the  supposed  revocation  is  by  a  written  instrument,  it  cannot  make 
any  difference  whether  the  writing  be  upon  the  same  will,  or  upon  another 
piece  of  paper ;  in  either  case  it  must  be  properly  executed  and  attested  by 
the  express  enactment  of  the  statute  of  frauds,  in  order  to  work  a  revocation. 
And  he  cited  WiUtt  v.  Sandford,  1.  Ves.  178.  186,  Ackerley  v.  Vernon,  9 
Mod.  68.  3  Bro.  P.  C.  107,  ami  Onimit  r^Tyrer;  upon  which  last  he  par- 
ticularly relied. 

Abbott  in  reply  observed,  that  the  insertion  of  the  two  new  trustees  in  the 
room  of  the  one  whose  *  name  was  obliterated  distinguished  this  maleriaUy 
fh)m  the  case  of  Larkiiu  v.  LarkinSj  i^nd  Humphries  v.  Taylor;  because  it 
manifested  the  devisor's  intent  that  th^  remaining  old  trustee  should  not  t^ke 
alone. 

Cmt,  adv:  tult. 

Lord  ELLSNBOROtTOH,  C.  J.  now  delivered  the  opinion  of  the  Court.  .^  It 
has  been  contended  in  this  case,  that  the  testator  Thomas  Curwardime  baa 
died  intestate  as  to  the  premises  in  question,'and  that  his  heir  st  law  is  enti- 
tled to  recover ;  inasmuch  as  the  obliteration  of  the  nam&of /oAa  SpUimanf 
one  of  the  devisees  in  trust,  must  be  taken  to  have  been  done  animo  nea- 
etasuH,  and  is  a  revocation  of'  tbe  devise  made  of  the  premised  ;  and  that  It 
ttiast  also  be  taken  that  his  intention  was  to  have  tnade  anothez  will  accom« 

Cnied  with  the  solemnities  required  by  the  statute  of  frauds,. or  at  ieast  to 
vtf  republished  the  wilH> obliterated  and  altered  as  iris,  on  which  the  ques- 
tion arises.  ,  And  the  case  in^  Dyer,  310.  b.^  h&s  been  relied  on*  The 
ihots  of  this  case  plainly  shew,  that  the  testator  had  no  object  but  to  change 
his  trustees;  and  it  wouM'  be  unreasonable  when  he  has  not  by  any  thing 
he  has  done  indicated  any  intention  to  dispose  of  his  lands  to  dt&rent 
purposes  than  those  declared  by  bis  will ;  and  when  it  clearly  apneara  that 
he  meant  to  disinherit  his  heir  at  law ;  to  infer,  that  h&  designed  that  Us 
will  should  become  ihoperative^  al^d  so  to  let  in  hiis  heir  at  law  by  what  he 
did,  rather  than  to  conclude,  that  he  thought  he  bad  by  the  alterations  intro- 
duced made  a  valid  disposition  of  his  estate  to'the^pew  trustees^  and  that  he 
had  no  design  to  alter  his  will,  except  so  far  as  such  obliteration  and  inter- 
linesEtion  couki  eUTeetofaCe '  that  purpose^  by  substituting  4he  persons  whose 
names  he  fatertkied  in  the  stead  of  him  whose  name  was  stmcl^  out..  If  sach 
be  the  ease^and  so  it  appeal^  to  us,  the  testator  meant  no  revocation  but  by 
means  of  that,  which  he  through  mistake  supposed  to  be  a  valid  disposition 
to  others;  and  had  no  intention  to  revoke  by  the  obliteration  he  has  made, 
bat  by  an  effectual  substitation  meant  to  be  made  of  others  in  tha  room 
of  him  whose  name  was  eo  obliterated  :  and  if  so,  this  ease  most  be  governed 
by  that  of  Onions  v.  T)freri  1  P.  Wms.  343,  where  the  intention  of  the 

(«>  VUto  3  Co«.  Dig.  10,  II.  DetiM  F.  9.  cites  Yelv.  210.  Dy.  4.  a.  in  marg,,  and  £q. 
Cm.  68.  77. 
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testator  not  being  ^  to  revoke  his  first  will  by  oancelling,  but  by  sobstitutiog^ 
"  another  perfect  will  in  lieu  thereof;"  Lord  Chancellor  Coioper,  on  the  same 
ground  set  up  a  like  devise,  and  held  a  cancellation  of  the  first  will  to  be  no 
Kvocation.  But  in  this  case  it  has  been  further  argued  for  the  defendant8« 
that  supposing  the  obliteration  of  thie  name  of  SpUlman  to  have  revoked  the 
devise  to  him,  the  heir  at  law  cannot  recover ;  inasmuch  as  the  devise  to  At* 
dridge  remiiined  unrevoked  ;  and  we  think  there  is  great  weight  in  this  ar* 
gu'ment;  and  that  there  are  grounds  on  which  it  mav  be  contended  that  the 
efiect  of  the  obliteration  in  this  case  is  at  most  to  revoke  only  the  devise  as  to 
Spillman,  the  one  devisee  in  trust  whose  name  is  so  obiiteiteted,  la^ving  it 
unrevoked  as  to  Aldridge :  the  interlineations  which  were  intended  to  add ' 
other  trustees,  being  for  want  of  a  proper  publication  inoperative :  and  Uiere* 
fore,  giving  its  full  eflect  to  that  obliteration,  it  would  leave  the  devise  to  Ai* 
dridge  in  full  force,  and  competent  to  sustain  all  the  trusts  of  the  will  in  ex* 
elusion  of  the  heir  at  law.(l) 

A  Nonsuit  was  entered* 


Barrow  v.  Masliiten 

4  East,  431.    Not.  S8,  1603. 


A  wmrrmii  of  attorney  to  ooQfeM  jodgmenl,  being  liable  as  a  deed  to  a  stamp  dotf  of  Mr. 
bj  Tarious  ftatntes  prior  to  the  37  G.  3.  o.  Ill,  which  imposed  an  additional  dot/  of  lOr. 
on  all  deeds,  with^an  exe^fdon  of  bonds  and  UUer»  of  attorney,  is  within  such  exception, 
and  therefore  liable  only  to  a  dnty  of  10«.  as  before  that  statnte. 

THIS  was  a  rule  to  shew  cause  why  the  judgment  and  execution  executed 
Aereon  should  not  be  set  aside,  dec.  Judgment  was  entered  upon  a  Tiranmnt 
of  attorney  for  that  purpose  under  seoZ,  dated  2d  of  May  1799,  m  which  was 
contained  an  authority  to  the  attorney  to  whom  it  was  directed  to  execute  a. 
release  in  law  to  die  plaintiff  of  all  errors,  writs  of  error,  dsc»  touchinff  the 
said  judgment  The  warrant  of  attorney  was  upon  a  IQ$.  iiamp;  and  the 
objection  was,  that  having  such  a  ^power  A  rekatmg  contained,  in  it,  it  opera* 
led  as  a  release  of  errors,  and  was  therefore  to  be  considered  as  a  ift^  aAid 
should  have  had  a  deed  stamp. of  20i. 

Marryai  shewed  cause,  and  relied  on  the  stat.  37  Geo.  3.  c.  111,  which, 
imposing  an  additional  duty  of  lOf.  on  all  deeds,  expresslv  excepts  any  boiid 
or  letter  of  attorney ;  which  shews  that,  though  under  seal)  they  were  meant 
to  be  distinguished  from  deeds  in  general ;  and  Said,  that  the  onlv  doubt  had 
arisen  from  the  circumstance  of  the  warrant's  containing  the  aumority  to  rer 
lease  errors,  upon  which  it  was  said  that  the  opinions  of  certain  law  officers 
had  been  taken,,  advising  that  such  warrants  of  attorney  containing  a  rekat^ 
of  errors  were  liable  to  the  further  duty  of  lQf«  as  a  deed.  But  a  bare  au- 
thority to  release  is  no  release :  and  he  referred  to^n  act  of  the  last  sessions, 
imposing  a  duty  of  Ids.  upon  warranto  of  attorney,  which  has  been  since 
used. 

GMt  and  AfonZey,  in  support  of  the  rule,  contended  that  the  clause  in  ques- 
tion in  the  warrant  of  attorney  operated  as  a  release  of  errors :  and  if  so,  it 
was  subject  to  the  additional  duty  of  lOf.  at  the  time ;  that  the  proviso  refer- 
red to  in  the  Stat.  37'  Geo.  3.  c.  111.  s.  2,  shewed  the  distinction  between 
vNtfTon/i  of  attorney,  which  were  under  seal,  and  leiteri  of  attorney  which 
need  net  be  so ;  and  the  Legislature  only  meant  to  except  such  powers  of  at^ 
tomey  as  contained  no  matter  which  required  them  to  be  under  seal,  such  as 
arelease« 

TAe  Conre,  however,  thought  that  the  lOi.  stamp  on  the  warrant  of  attor- 

(1)  Vide  Jaeluam  d.  Hawmrd  mUeL  t.  Hs0si0sy,7  Johns.  304. 
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ney  was  sufficient  at  the  time  it  was  executed,  and  that  such  instruments 
w<ire  excepted  out  of  the  statute  37  Qto.  3.  c.  111. 

Rule  discharged,  (a) 

■'         '  n  I  II     I    ■  I  ■■  II.     ,     .         ■  I.  ■■..11  .        .  ■ 

(a^  The  wenl  aoU  impomng  itampt  on  deeds  in  feneiml  were,  in  1799,  u  ibUows  .* 

«.  d. 
B75&6  W.  &M.e.81.i.3. 


9&10W.3.e.S&.s.90. 
19  Ann.  st  2.  c.  9.  e.  1. 
30  Geo.  3.  c.  19. 1. 1. 

16  Geo.  3.  e.  34.  s.  6.  '- 

17  Geo.  3. 0. 80.  s.  16.      • 
SSt^lep.  3.C.  58.P.  1.    • 
35  Geo.  3.  o.  30.  i.  1. 
37Geo.3.c90.s.  1.    - 
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Petre  v.  Craft. 

4  Eut,  433.    Jan.  24, 1804. 


An  amendment  allowed  in  an  action  for  a  penaltjr  under  the  bribery  act,  bjr  alterinf^  the 
Tenne  from  the  county  at  large  to  an  interior  Jurisdiction,  afler  the  time  limited  for  com- 
.mencing  a  new  action  ;  the  particularity  of  the  declaration  making*  it  appear  probable  to 
the  Court  that  the  plaintiff  waa  proceeding  on  the  tame  fact  for  which  the  action  wa» 
ori|riiially  brought,  when  laid  by  miatake  in  the  wrong  county,  though  there  were  bo  affi* 
davit  that  it  waa  the  aame. 

THIS  was  an  action  for  a  penalty  on  the  bribery  act  2  Geo.  2.  c.  24.  a.  7, 
for  solicitiDg  a  reward  for  giving  a  vote  for  a  member  to  serve  in  parliament, 
which  charged  the  bribery  to  have  been  at  Heydon  in  the  county  of  Yorkf 
where  the  venue  was  laid  ;  and  the  cause  was  entered  for  trial  at  the  last  as* 
sizes  at  ForAr,  but  was  made  a  remanet^  for  want  of  time  to  try  it.  But  it 
having  been  discovered  soon  after,  that  the  solicitation  of  the  bribe  was  at 
JTtii^Jkm-tfpofi-fltcZZ,  which  is  a  county  of  itself,  a  rule  was  obtained  in  last 
Michaeltiias  term,  calling  upon  the  defendant  to  shew  cause  why  the  dechura* 
tion,  issue,  issue  roll,  and  nisi  prius  record  should  not  be  amended  by  altering 
the  venue  to  the  town  and  county  of  the  town  of  Kingston'Upan-HuU  ;  upon 
the  authority  of  Stede  q.  t.  v.  Sowerhy^  6  Term  Repi.  171,  where  the  power 
of  the  Court  to  amend  in  penal  tactions  was  admitted,  and  Cros$  v.  Kaye^  lb. 
543,  and  Maddock  v.  Hammett^  7  Term  Rep.  66,  where  such  amendments 
were  made  after  the  time  limited  for  bringing  other  actions  on  the  same  fact^, 
which  was  admitted  to  be  the  case  here.     And  it  was  insisted  by 

Wood  and  Barrow  in  support  of  the  rule,  that  the  amendment  would  leave 
the  offence  stated  in  substance  the  same  as  before ;  the  only  mistake  being  in 
Ihe  venue,  which  in  point  of  form  must  be  laid  in  the  county  of  the  town 
where  the  actual  solicitation  of  the  bribe  was,  and  not  in  the  county  at  large, 
where  the  franchise  was  to  be  exercised. 

Gibht  and  Raine  in  shewing  cause  insisted  principally  upon  the  want  of 
any  affidavit  in  support  of  the  rule,  in  order  to  shew  that  the  fact,  now  meant 
to  be  proved  within  the  county  of  the  town  of  Kingston-upon-Hull^  was  the 
same  as  that  originally  declared  upon  in  the  county  at  large  ;  without  which 
it  did  not  appear  but  that  the  plaintiff  might  have  originally  had  a  cause  of 
action  against  the  defendant  for  bribery  in  the  county  at  large ;  and  having 
afterwards  discovered  another  supposed  better  cause  of  action  in  the  county 
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^f  the  town,  after  the  period  elapeed  ibr  bringing  a  new  action,  miffht  adopt 
this  mode  of  shifting  the  veotte  in  order  to  obviate  the  objection  of  lapse  of 
time.  That  however  the  Court  might  admit  of  mere  formal  amendments  ia 
penal  actions,  they  i^ould  not  admit  of  one  which  went  to  give  a  new  cause 
of  action,  such  aa-this,  which,  would  enable  the  plaintiff  to  introduce  a  distinct 
fact  in  a  di^rent  county. 

The  Court,  howevei:,  thought  that  the  oflfence,  as  laid,  was  of  such  a  particular 
oature,  that  there  was  no  danger  of  enabling  the'  plaintiff  b^  the  amendm,eni 
proposed  to  introduce  any  new  fact  in  proof  not  originally  within  his  contem* 
plation,  and  that  the  mistake  in  the  venule  was  reasonaUy  accounted  for :  and 
therefore  they  made  the  rule  absolute,  unless  the  defendant  signified  his  eon* 
sent  not  to  take  any  objection  at  the  trial  to  the  proof  of  the  facts  ch^ged  ia 
the  other  county.  Rule  absolute. 

A  few  days  after  came  on  a  similar  rule  in  the  case  of 
Dover  v.  Mestaer, 

4Etft,436.     Feb.  8,1804. 

Such  amendment  allowed,  though  it  ftppeared  that  there  were  diftinot  eanses  oT  aetioB  ia 
the  two  different  coantiee,  iipoo  aa  amdavit  that  the  plaintiff  prooeeded  on  a  miatake  in 
■appoaing  that  both  oanaes  of  action  coold  be  proved  m  the  county  where  the  dectiott 


For  amending  the  declaration,  dsc.  by  changing  the  venue  from  Yorkshire  to 
Kingslm-upon-HuU,  in  an  action  for  bribery  at  Uie  same  election.  The  rule 
in  this  case,  however,  was  moved  for  on  an  affidavit  stating,  that  the  plaintiff 
intending  to  sue  the  defendant  for  bribery  and  corruption  at  the  last  electioa 
for  the  borough  of  fEsycfeii,  laid  the  venue  in  Yorkskirey  upon  a  mistaken  sup- 
position that  all  the  acts  of  bribery  and  solicitation,  (some  of  which  took  place 
within  the  interior  jurisdiction  of  the  county  of  the  town  of  Kingtton^ponf- 
Hfdl),  were  proveable  in  Yorkshire  where  tiie  election  took  place :  and  that 
he  had  at  the  time  given  notice  of  his  intention  to  go  for  acts  of  bribery  in 
Hull  as  well  as  in  Yorkshire  ;  but  finding  his  mistime  afler  die  cause  went 
down  to  trial,  where  it  was  made  a  remand^  this  rule  was  applied  for. 

Gibbs  and  Comyn^  in  shewing  cause  against  the  rule,  endeavoured  to  dis- 
tinguish it  from  the  foregoing  case ;  for  here  it  appeared .  upon  the  plaintiff's 
own  shewing,  that  he  had  distinct  causes  of  action  in  Yorkshire  and  m  Kvags* 
ton^pon-Htdl,  of  which  he  was  apprised  at  the  time;  and  as  he  could  not 
include  both  in  the  same  record,  and  had  made  his  election  to  go  for  the  pen^ 
allies  incurred  in  Yorkshire^  he  ought  not  to  be  permitted  now  to  shift  his 
ground,  and  in  efiect  to  commence  another  action,  after  the  time  was  out  for 
suing  upon  the  causes  of  action  accruing  in  Kingston-upon^HuU ;  being 
bound  to  know  tluit  he  could  not  give  in  evidence  acts  of  bribery  in  another 
county  than  that  in  which  the  venue  was  laid.  This  therefore  was  no  mis* 
take  of  local  boundaryas  in  the  other  case. 

Erskinet  Garrow,  Wood  and  BarroWt  in  support  of  the  rule,  insisted  that 
this  case  was  substantially  the  same  as  the  last ;  the  plaintiff  having  proceed- 
ed upon  a  mistake,  in  supposing  that  he  could  lay  his  venue  in  York^ire 
where  (he  election  was  baa,  although  the  acts  of  bribery  were  within  another 
jurisdiction.  That  here  it  was>  expressly  sworn  that  the  acts  of  bribery  com- 
mitted in  Hull  were  within  the  contemplation  of  the  plaintiff  when  he  brought 
his  action ;  and  if  he  had  then  ^en  well  advised,  it  would  have  been  very 
easy  for  him  to  have  divided  the  charges  in  two  several  records,  which  would 
have  obviated  any  difficulty.  The  amendment  now  prayed  for  was  not  like 
enabling  the  plaintiff  to  bring  another  action  out  of  ^e,  as  the  plaintiff  must 
by  such  ameodment  abandon  all  his  causes  of  action  in  YorisUr€%  and  con* 

Vol.  n.  63 
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fine  himself  to  thoae  in  HalL  And  as  to  any  new  causes  of  action  in  Yari^ 
tkire  which  the  plaintiff  was  within  time  to  bring,  he  would  andertake  not 
to  do  so. 

Lord  Ellbnborottoh,  G.  J.  If  it  had  never  been  determined  that  any 
amendment  could  be  made  in  penal  actions  after  the  time  limited  for  bringing' 
a  new  action  was  out,  I  should  have  doubted  the  propriety  of  allowing  such 
aa  amendment  for  the  first  time :  but  after  the  decisiotas  which  have  taken 
place,  upon  the  authority  of  which  we  felt  ourselves  compelled  the  other  day* 
to  admit  of  an  amendment  similar  to  the  one  now  prayed  for,  it  is  too  late  to^ 
sustain  the  objection ;  although  such  amendments  do  often,  as  in  this  instance 
of  changing  the  venue,  amount  'pro  tauto  to  giving  a  new  action  after  the 
time  limited  by  the  statute.  I  think>  thereforje,  upon  the  ptaimHT's  ofer  to 
abandon  his  right  to  bring  any  new  action  upon  those  causes  of  action  aria* 
ing  in  Yorkshire^  which  he  is  yet  within  time  to  do,  and  which  he  now  vir* 
tually  abandons  upon  this  record  by  the  amendment  proposed,  we  cannot  stop 
short  of  the  original  error,  if  jt  be  one,  of  allowing  such  amendment. 

Lawrence,  J.     The  line  which  has  been  drawn  in  the  former  cases  is, 
that  where  there  has  not  been  any  unnecessary  delay  on  the  part  of  the  plain- 
tiff m  the  prosecution  of  a  penal  action,  the  Court  will  allow  of  an  amenament 
as  in  other  cases,  the  cause  of  action  being  in  truth  the  same. 

Per  Curiam.    Upon  the  plaintiff  *8  undertaking  not  to  bring  any  new  ac- 


tion in  Yorkskirti 


Rule  abeolale. 


Parslow  V.  Dearlove. 

4£ait,438.    Jan.  26, 1804. 


Sohool-moiiev  for  the  edneatioii,  &o.  of  the  defendant*!  eon,  payable  half  :f early,  it  not  a 
diU  diu  tall  the  end  oif  the  hidf-year,  io  as  tolw  pro^eable  under  a  eommwiioii  of  bank- 
rapt  against  the  parent  who.  became  bankrupt  a  few  daya  before  the  end  of  the  half-year, 
though  he  had,  juit  before  his  bankruptcy,  taken  his  son  home /or  tAs  hoUduifs  :  the  con- 
tract not  being  thereby  pat  an  end  to  :  and  consequently  the  bankrupt's  certificate  nnder 
the  at  5  G.  :;i.  o.  90,  is  no  bar  $o  an  action  atfainst  him  for  the  half  year's  education,  Ae. 
The  Stat.  7  G.  1.  o.  31.  s.  I ,. which  enables  debts  payable  at  a  future  day  to  be  prpved  nn* 
der  the  commission,  is  confined  to  wriUai  securities. 

ASSUMPSIT  by  the  plaintiff,  a  schoolmaster,  for  the  education,  board  and 
lodginff  of  the  defendant's  children,  to  which  the  defendant  pleaded  non-ossirmp* 
sitf  and  his  bankruptcy  and  certificate.  At  the  trial  before  LordEUenioraugh^ 
C.  J.  at  the  last  sittings  at  Westminster^  it  appeared  that  the  8chool*money 
had  been  paid  half-yearly;  that  the  half  year, -for  which  the  plaintiff  now 
sought  to  recover,  ended  on  the  24th  of  June  last,  when  the  holida3rs  com- 
menced :  but  that  the  defendant  had  taken  his  children,  home  for  the  hoN. 
idays  on  the'  18th  of  June,  and  became  a  bankrupt  on  the  SOth.  The  ques- 
tion, therefore,  was,  whether  this  debt  were  proveable  nnder  the  commission  ? 
his  Lordship  being  of  opinion  that  it  wad  not,  directed  a  verdict  tp  be  found 
for  the  plaintiff:  which 

Esprnasse  now  moved  to  set  aside ;  contending  that  the  debt  was  contract" 
ed  before  the  bankruptcy,  though  payable  afterwards  i  and  therefore  provdn- 
ble  under  the  commissfon,  and  discharged  by  the  certificate,  by  stat  7  Geo.  1. 
c.  31.  s.  1,  and  5  Greo.  2.  c.  30.  It  was  a  debt  certain  in  its  amount,  and  pay- 
able at  a  .  future  day  certain.  If  the  contract  were  entire,  then  the  debt  was 
contracted  as  soon  as  the  half  year  was  entered  upon  by  the  children  ;  if  it 
were  divisible,  fhen'so  much,  (and  the  greater  part  of  it,  was  contracted  when 
the  children  went  home,  which  was  before  the  bankruptcy ;  for  thereby  the 
defendant  closed  the  contract,  and  nothing  further  was  left  to  be  done  by 
the  plaintUC    And  he  cited  Cochran  r.  Love^  Co.  Bank.  L.  18.  (23),  and 
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Henheit  t.  Brown^  Peake's  Ni.  Pru  Gas.  64,  where  Lord  Kenytm-  was  of 
opinion  that  the  statutes  extended  to  all  debts  as  well  as  written  securiiks 
payable  at  a  future  day. 

Lprd  Ellbnborouoh,  C.  J.  The  rcfport  of  the  last-mentioned  case  only 
states  that  such  was  the  inclination  of  Lord  Kenyan^s  opinion.  But  it  does 
not  appear  that  the  words  of  the  totutes  were  particularly  presented  to  hiis 
judgment  at  the  time.  And  whatever  weight  is  justly  due  to  the  intimation 
of  his  opinion,  I  have  no  idea  how  the  meaning  of  a  statute  can  be  carried  hv 
construction  so  far  beyond  the  express  words  of  it.  Now  the  stat.  7  Geo.  L 
c.  31,  enabling  creditors  to  prove  debts  payable  %t  a  day  after  the  bankruptcy 
under  the  commission  is  confined  to  written  &(ecurities,  and  was  so  considered 
in  a  case  in  Peere  Wtlliams{a).  The  question  then  is,  whether  this  caa  be 
considered  as  a  debt  due  at  the  time  of  the  bankruptcy ;  in  other  words,  wheth« 
er,  under  a  contract  to  nay  a  certain  sum  half  yearly,  the  money  can  be  said 
to  be  due  before  the  end  of  the  half  year  ?  This  is  nothing  like  a  debUum  m 
prtnentL  It  would  depend  upon  the  due  performance  of  the  engagement  on 
the  part  of  the  schoolmaster.  It  was  a  subsisting  contract  at  the  time  of  the 
bankruptcy :  the  children  were  not  taken  away  from  the  school,  but  went 
home  for  the  hplidays. 

Lawrbncb,  J.  The  words  of  the  stat.  7  Geo.  1,  do  not  go  beyond  ncuri* 
ties  of  the  nature  thisrein  described,  which  are  all  written  securities(l). 

Per  Curiam^  Rule  refused(i). 

f «)  Ez  forU  of  tJU  East  ZndSs  Comptmu,  2  P.  Wrna.  396. 


h)  Viile  HoJdmi  v.  Duforoy^  9  Eait,  496.    CMAoy  v.  Jtfurrvy,  1  Campb.  336. 

\h)  The  stat  7  Geo.  1.  c.  31,  reciting  that  tiaden  in  goods  are  often  obliged  to  dkpoae  ef 
their  goods  upon  credit,  **  and  to  take  bills,  bonds,  promissory  notes,  or  otner  verssiu"  (a 
nistaae  for  perjoiwU,  wl^ieh  is  rectified  in  st.  5  Geo.  2.  o.  30.  s.  22,  per  Lord  Arojif^cU,  in 
Pattimm  ▼.  Btmkes^  Cowp.  S430  '*  nauitus  for  their  moneys  payable,  &o.  at  futnre  dava 
of  payment ;  and  the  buyers  of  sach  ffoods  becoming  bankrupts,  uid  commissions  of  banik- 
mptcy  being  taken  ont  against  them  before  the  money  upon  Muek  bonds^  iMtet,  or  other  se* 
curitus  become  payable,  it  hath  been  a  question  whether  luch  persons  giving  such  credit  on 
muM  seaaities  should  be  let  in  to  prove  their  debts,  Ac.  before  such  time  as  suek  seaaritus 
became  paTable,"  Ac. ;  for  remedv,  enacts  and  dodorei,  that  ^  all  persons  who  have  given 
credit,  or  snail  give  credit  on  ouei  somritus  as  qforutdd^  to  any  perwns  who  shall  becoiae 
bankrupts,  upon  good  consideration,  dtc.  for  any  money  or  other  matter  or  thing  whatso- 
ever, wnich  is  or  snail  not  be  due  or  pavable  at  or  before  the  time  of  such  perwn's  becoming 
bankrupt,  shall  be  admitted  to  prove  llieir  respective  bilb,  bonds,  notes,  or  other  seatritug^ 
promise^  or  agnemmU  for  the  same,  in  like  manner  aa  if  fAey  losre  madt  pdyotU  presently, 
and  not  «t  a  future  day,"  d^.  It  then  entitles  the  parties  to  receive  their  dividends  with  n 
rebate  of  interest  ^  to  be  computed  from  the  actual  payment  thereof  to  the  time  such  debt, 
duty,  or  sum  of  money  woulu  ha?e  become  due  and  payable  t»  and  by  tueh  seairitUs  as 
tfelnsmUL*'  Then  the  2d  section  discharges  the  bankrupts  fVom  "  Every  sueh  bond,  note^ 
or  eC&sr  AsBKrily  as  afpiesaid." 

It  seems  to  have  been  taken  for  granted  in  the  following  cases,  that,  notwithstanding  the 
wprds  '^premiM  or  agreemenU^*^  which  occur  in  one  part,  the  stktute  was  confined  to  isrtC- 
thi  seamiUs^  though  that  was  not  the  point  immediately  in  judgment;  Amwic  v.  De  MatUs^ 
S8cim.l211;  OOtoii v.  IFAffte, 3  Wib.  17$  (Mdord  V.  FoaibrAeytfeii,  ib.  371 ;  and  P«tt». 
JM  V.  AMtetCowp.  513. 
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Mountford,  Administrator  of  Holland  v.  Gibson. 

4  East,  441.     Jan.  2S»  1804. 

A  creditor  of  an  inteiCate,  who  received  gooda  of  the  intestate  after  hia  death  horn  bia  wi^ 
ow,  \n  payment  of  the  debt,  cannot  protect  hia  poaaeaaion  a^inst  a<i  action  of  trorer  bjr 
the  lawful  adminiatrator,  upon  the  gToiind  of  sach  deliTcry  baring  been  aoade  hj  one 
whfi  had,  by  anch  intermeddiing,  ina£  heraelf  exeeatrix  de  $an  tort ;  no  fact  appearing  to 

.  my  colour  to  her  having  acted  in  that  reapect  in  the  character  of  esecatriz,  except 
toe  aingle  act  of  wfong  oomplajned  of,  in  which  the  defendant  participated.  Qb*  How 
far  any  payment  by  an  executor  de  son  tort  to  a  creditor  can  be  aet  op  aa  a  bar  to  an  action 
of  trover  by  the  lawful  executor,  &c. ;  though  if  it  be  auch  aa  the  latter  would  have  been 
boond  to  itaake,  it  ahall  be  recouped  in  damagea. 

IN  trover  for  a  quantity- of  iron,  tried  at  the  last  assizes  for  Stafford  before 
Idiwrencef  J.,  the  case  was  opened  by  the  plaintifi's  counsel  to  be,  that  the 
goods  in  question  had  been  originally  sold  by  the  defendant  to  the  intestate 
in  bis  life-time  ;  that  on  his  death,  they  not  having  been  paid  for»  on  applica- 
tion to  the  intestate's  widow  for  that  purpose,  lAe  delivered  them  back  to  the 
defendant  in  satisfaction  of  his  demand.  No  other  acts  were  stated  to  have 
been  done  by  the  widow  to  shew  that  she  had  before  taken  upon  herself  to 
act  as  ej^ecutrix  :  but  on  this  statement  the  defendant's  counsel  contended^ 
that  she  having,  by  this  intermeddling  with  the  intestate's  effeets,  made  her- 
self executrix  de  son  tort,  and  as  the  defendant's  was  a  just  debt,  which  the 
rightful  administrator  would  have,  been  bound  to  have  paid,  the  defendant 
bad  ,9k  right  to  protect  himself  in  this  action  under  such  payment  by  the  ex- 
ecutrix de  son  tort :  for  which  they  cited  the  dktum  in  Parker  y.  Eett,  1  Ld. 
Bay.  661»  that  a  legal  act  done  by  executor  de  son  tori  will  bind  the  rightful 
executor*  On  the  other  hand  was  cited  Locksmith  ▼.  CresweU,  2  SoL.Abr. 
399,  tit  BeleUion,  pi.  1,  as  a  case  in  point.  The  learned  judge  thought  the 
plaintiff  was  entitled  to  recover ;  but  gave  the  defendant  leave  to  move  to  set 
aside  the  verdict  and  enter  a  nonsuit,  if  the  Court  thought  his  direction 
wrong.  A  rule  nisi  for  that  purpose  was  accordingly  obtained  in  Miekael* 
mas  term  last,  against  which 

ffiUiams^  Serieant,  and  Wigley  wer^  now  to  have  shewn  cause ;  but  the 
Court  required  the  counsel  for  the  defendant  to  sustain  their  rule« 

MHUs  and  Jerois  in  support  of  the  role.  1st.  Aiiy  act  of  intermeddling 
by  a  stranger  with  the  eflects  of  an  intestate,  by  which  be  assumes  a  disposing 

f>wer  over  them,  will  make  the  party  an  executor  de  son  tort.  Bead's  cfoe 
Ben.  33.  a.,  and  Paiget  v.  Priest{a),  In  Dy.  166  b,  notest  cases  are  re- 
ferrea  to  where  it  was  ruled,  that  even  taking  a  dog,  or  milking  a  eow  of  the 
intestate,  will  make  an  executor  de  son  tort.  Then  the  act  of  the  intestate's 
widow,  in  delivering  the  goods  to  the  defendant  in  payment  of  his  demand, 
was  sufficient  to  constitute  her  executrix  de  son  tortr.  2dly.  A  payment  of  a 
just  debt  to  a  creditor  of  the  intestate,  in  the  due  course  of  adminietration,  by 
one  who  was  executrix  de  son  tort,  will  be  good  against  the  lawful  adminis- 
trator, and  cannot  be  recovered  back  by  him.  It  shall,  as  Lord  HM  says  in 
Parher  v.  Kett,  12  Mod.  471,  ^  alter  the  property  against  the  lawful  execu- 
tor." It  is  true,  he  goes  on  to  observe,  that  toe  executor  de  son  tort  shall  not 
be  (]uit  against  the  rightful  executor,  but  the  latter  may  maintain  trover 
against  him :  but  if  he  have  rightfully  administered  to  the  whole  extent  of 
the  goods  come  to  his  hands,  the  damages  shall  be  abated  so  much,  and  the 
rightful  executor  shall  only  recover  nominal  damages.  But  Lord  Holt  no 
where  intimates  that  such  an  action  would  lie  even  for  nominal  damagea 
against  the  just  creditor,  who  had  received  the  intestate's  money  in  payment 
from  the  wrongful  executor.    For  as  to  him,  he  says,  "  the  meddling  with  the 

(a)  8  Term  Rep.  07.    1^  also  Edwards  v.  HurUn^  ib.  567—697. 
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goods  10  that  which  gif  es  tho  creditor  notico  who  is  executor  ond  botind  to  pay 
the  debts ;  and  ^e  creditor  is  not  bound  to  inquire  into  the  executor's  title ; 
if  ^lere  be  a  colour  and  appearance  of  it,  it  suffices."  Now  here  there  was  a 
good  colour  of  title ;  for  the  person  from  whom  the  defendant  received  the  goods 
was  the  intestate's  widow,  who  was  in  possession  of  them  after  his  death(a)» 
Lord  Holt  even  goes  on  to  state,  that  if  an  executor  de  son  tori  pay  the  in* 
testate's  money  duly  to  a  just  creditor,  the  lawful  executor  shall  not  even 
maintain  trover  against  the  wrongful  executor,  because  it  is  a  good  payment, 
and  no  prejudice  to  the  executor.  [Lord  Ellenborough,  C.  JJ  That  is  di^ 
loctly  contrary  to  what  the  same  learned  judge  is  reported  to  have  said  in 
WkiUkaU  V.  Squire,  Garth.  104,  where  he  says,  that  the  executor  de  9071  tart 
cannot  to  such  an  action  plead  payment  of  debts  to  the  value,  or  that  he  has 
given  the  goods  in  satisfaction  of  the  debts  ;  because  no  man  ought  to  obtrude 
niinself  ujion  the  office  of  another ;  but  upon  the  general  issue  pleaded  such 
najrments  shall  be  recouped  in  damages.]  Yet  Mr.  Justice  BvUer  in  his 
IVtft  Priuit  paffe  48,  after  laying  down  the  same  rule,  (for  which  he  cites 
Garth.  104,  and  other  cases,)  adds,  that  if  the  payments  so^  made  by  the  wrong- 
ful executor  amount  to  the  full  value,  the  plaintiff  shall  be  nonsuited.  Bu| 
he  lakes  the  distinction  between  trover  and  trespass ;  that  in  the  latter  action 
payment  of  debts  to  the  value  will  only  go  in  mitigation  of  damages.  And 
perhaps,  he  adds,  in  trover  by  a  rig:htful  administrator  against  an  executor 
de  90m  tartt  he  could  not  give  in  evidence  payment  of  debts  to  the  value  for 
such  goods  as  were  still  in  his  custody,  but  only  for  such  as  he.  had  sold. 
And  a  distinction  is  also  taken  in  the  books,  as  in  BtJcer  v.  Berisfordn  1  Sid. 
76,  that  although  an  i^xecutot  i2s  son  tart  cannot  retain  for  his  own  debt,  yet 
he  may  well  pay  others  ;  which  accords  with  what  is  said  in  Coulter^s  case* 
6  Rep.  30.  b.,  where  after  insisting  that  he  shall  not  retain  for  his  own  debt, 
because  it  is  not  reasonaUe  that  one  should  take  advantage  of  his  own  wrongs 
Lord  Coke  adds,  that  "  it  is  clear  that  all  lawful  acts  which  an  executor  of 
his  own  wronf;  doth  are  good."  And  all  the  books  horee  that  he  may  law 
fiiUy  pay  the  mtestate's  creditors  in  a  due  course  of  administration.  And  it 
is  not  suggested  that  there  we^  any  specialty  creditors  in  this  case  who  were 
entitled  to. a  preference.  So  an  executor  de  ton  tort  may  plead  vlene  admm" 
ieiramt{b).  The  case  of  WkiteAaU  v.  Squire{b)t  was  an  action  by  the  rights 
ful  against  the  wrongful  executor ;  and  there  two  judges  were  of  opinion 
against  Lord  Holt  that  the  action  was  not  maintainable,  because  the  plaintiff 
was  a  particepe  criminU  with  the  defendant,  and  the  case  relied  on  at  the 
trial  in  2  RoL  Abr.  399.  pi.  1,  was  trover  against  a  stranger^  who  took  and 
oonverted  the  goods  to  his  own  use  before  administration  granted  to  the  plain- 
tiff;  and  held,  that  the  action  well  lay,  because,  after  administration  granledt 
the  plaintiff  was  in  by  relation  froni  the  death  of  the  intestate.  But  Uiat  was 
evidently  the  case  of  a  mere  vnrongfVil  act  of  a  stranger,  in  possessing  himself 
of  the  goods  without  any  colour  of  authority :  but  though  the  act  of  an  execu- 
tor de  son  tort  in  possessing  himself  of  the  intestate's  goods  may  be  wrong^U 
yet  it  is  not  a  wrongful  act  in  him  to  pay  the  intestate's  debts  in  the  due 
course  of  administration ;  and  therefore  it  can  be  no  conversion  in  the  creditor 
to  receive  such  goods  in  satis&ction  of  his  debt. 

Loffd  ELLSNBoaouoH,  C.  J.  I  am  not  inclined  to  dispute  most  of  the  pro* 
positions  which  have  been  advanced  in  the  argument,  but  the  .answer  to 
thesi  is»  that  they  hafe  no  applieatioti  to  ^e  only  question  in  this  case.    For 

^^ ^^       ....  —      ■  -^    ,^. -      ^ -  ■   :     ■       •  -  ■ 

(a)  This  WBi  itated  u  m  fiust  by  the  defimdsnt's  eountel  in  the  eonne  of  the  annnoent; 
Oi  alto  tkai  the  inlettata  OM'mMf^  1801,  and  that  the  eootiniied  ia  posMtiion  tOl  JprOf 
IfiOSlv  wiiea  lallen  of  admuuatiatMm  weie  taken  oat  by  the  plaintiff,  a  creditor:  bat  nothiii^ 
of  this  aort  appeued  at  the  trial,  where  iasne  waa  taken  u|i>n  the  opening  of  the  plaintiffa 
ooaasel  npoil  the  matter  of  law. 

i^  mMMT.8pdr0teuih.lOi.    Skin.  874.    Holt's  Rep.  46.    SaUt.  S95,  sad  8  Mod. 
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^en  it  is  said,  that  all  payments  which  are  lAade  by  aa  executor  ib  rnn 
tort  in  a  due  coarse  of  administration  shall  be  allowed,  that  may  be  conced- 
ed;  but  a  single  act  of  wrong  in  taking  the  goods  of  the  intestate,  though  it 
may  be  sufficient  to  make  the  {)arty  an  executor  de  son  tort  with  respect  to 
creditors  who'may  choose  to  sue  him  in  that  character,  yet  will  nol  give  him 
any  right  to  retain  thein  as  against  the  lawful  administrator.  And  the 
only  evidence  before  the  Court,  that  the  widow  of  the  intestate  acted  in  the 
character  of  executrix  de  ion-  tort ^  is  this  single  act  of  wrong  in  which  the 
defendant  participated.  I  take  the  principle  to  have  been  clearly  established 
by  Lord  Holt  in  the  case  of  WkitehaU  v..  Squire,  Id  Garth.   104^  which  ap« 

Cars  to  have  been  much  considered.  That  was  a  case  where  the  plaintiff^ 
ving  received  ahorse  belonging  to  the  intestate  from  the  defendant  in 
remuneration  of  setvices  performed  at  the  request  of  the  defendant  abont 
die  funeral  of  the  intestate,  afterwards  administered  to  the  intestate,  and 
brought  trover  against  the  defendant  Jor  the  value  of  the  horse  so  received 
by  himself  before  he  became  administrator.      By  Lord  HolCs  opinion,  the 

Efaitttiff  should  have  recovered ;  and  he  never  mtimated  that  the  delivery 
eing  made  by  <me  acting  as  executor  de  son  tort  would  be  a  bar  to  an  action 
by  the  rightful'  administrator :  and  the  other  two  judges  who  diflered  from 
faim  in  the  conclusion  never  questioned  the  right  of  the  administrator  to 
maintain  such  an  action  in  general ;  but  they  held  that  the  plaintiff,  being 
a  partkeps  crimini^  in  the  very  act  he  complained  of,  should  not  be  per- 
mitted te  recover  upon  it.  against  the  person  with  whom  he  had  eelloded. 
But  there  is  no  intimation  of*  a  difference  of  opinion  upon  any  other  point 
of  Lord  Holt's  judgment.  If  this  defence  could  be  maintained,  the  whole 
system  of  administration  of  an  intestate's,  effects  would  be  put  an  end  to, 
and  instead  thereof  an  authorized  scramble  introduced  by  law  among  the 
creditors  for  priority  of  payment,  where ^thd  assets  were  insufficient;  and 
such  as  had  no  chance  of  payment  in  the  regular  course  of  administration 
would  by  underhand  means  plant  a  beggar,  in  &e  intestate's  house,  and  under 
colour  ot  his  being,  thus  made  an  executor  de  son  tort,  would  obtain  a  de* 
livery  front  him  of  the  goods  with  which  they  had  respectively  furnished 
the  intestate.  It  may  be  said,  that  such  a  transaction  inight  be  impeached 
en  the  ground  of  fraud ;  but  if  a  creditor  could  thus  acquire  a  title  to  tiie 
intestate's  property  by  the  naked  act  of  delivery  by  another,  it  would  be 
very  difficult  in  many  cases  to  prove,  that  such  delivery  had  been  made  in 
collusion  with  the  creditor  who  received  the  goods.  Without  dispntin|^y 
therefore,  the  authority  of  any  of  the  cases  which  have  been  referred  to,  it  is 
sufficient  to  observe,  that  wh6n  it  is  laid  down  generally,  that  payments  made, 
in  the  due  course  of  administration  by  one  who  is  executor  de  son  tort  are 
good,  that  must  be  understood  of  cases  where  such  payments  were  made  by  one 
who  ia  proved  to  have  been  acting  at  the  time  in  the  character  of  executor, 
and  not  of  a  mere  solitary  act  of  wrong  in  the  very-instance  complained  of,  by 
one  taking  upon  himself  to  hand  over  the  goods  of  the  intestate  to  a  creditor. 
If  it  were  necessary,  it  might  be  fit  to  consider  whedier  in  any  case  sach  a 
delivery  of  the  intestate'a  goods  to  a  creditor,  by  one  who  had  no  lawfol  an* 
thority,  would  be  a  bar  to  an  action  of  ^ver  by  the  rightful  adininistrator : 
ki  trespass  it  is  only  said,  that  such  payments,  if  made  by  ezecntor  de  sm  t&rt 
IB  a  due  coarse  of  administration,  shall  be  rscouped  in  damages*  The  paa« 
sage  cited  from  Mr.  Justice  Butter's  Nisi  Prim  does  indeed  g^  the  length  of 
saying,  that  if  the  payments  made  by  executor  de  son  tort  amount  to  tm  foU 
Talue  of  the  goods  sought  to  be  recovered  in  theactitm  of  trover*  the  pbintiff* 
shall  be  nonsuited :  but  die  passage  in  CartheWf  referred  to  in  the  margin,  is 
direcUy  conti^ry  to  that  position.  And  st  difference  may  easily  be  conceived 
between  an  action  by  a  creditor  agamst  one  who  has  intermedmed,  and  whom 
he  su^  in  the  character  of  ^seeutor  generally,  winch  may  estop  the  plaintiff 
from  saying  that  the  defendant  is  not  lawful  executor,  and  an  action  by  the 
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hwful  ftdroinistrator  against  sQch  intermeddler,  to  disaffinn  all  his  acts,  and 
where  the  defendant  is  to  justify  or  defend  hiknself  under  the  character  of  an  - 
executor  ie  son  tori.  An  act,  therefore,  may  twU  be  sufficient  to  charge  Ae 
party  himself  as  executor  de  son  tort^  which  would  not  be  sufficient  to  justify 
a  wrong-doer  claiming  title  under  it.  Herd  no  yyossession  of  the  intestate's 
goods  was  proved  in  the  widow  before  the  moment  of  the  delivery.  For 
aught  appears  there  might  have  been  no  other  act  of  her  intermeddling,  or 
assuming'  to  act  as  executrix.  Then,  without  any  antecedent  possession 
proved,  could  she,  by  the  mere  act  of  seizing  the  goods,  give  to  the  creditor 
all  the  effect  of  a  delivery  by  the  legal  administrator  ?  I  find  no  principle 
nor  authority  in  the  law  which  will  warrant  that.  The  whole  argument  nas 
been  founded  on  an  assumption.,  not  warranted  by  the  (acts  of  the  caSe  before 
Qs,  namely,  the  antecedent  possession  of  the  intestate's  property  by  the  widow. 

Gross,  J.  The  question  is.  Whether  the  simple  act  of  delivering  these 
goods  by  the  widow  to  the  creditor  of  the  intestate  -will  so  far  make  her  an 
executrix  de  jon  tort,  as  against  the  lawful  administrator,  as  to  enable  tlu» 
creditor  to  protect  himself  under  such  delivery  in  an  action  of  trover  for  the 
goods  btooght  by  the  administrator  ?  Read*s  case,  5  Rep.  33,  seems  to  go' 
&e  length  of  saying,  that -a  stranger  taking  any  of  the  intestate's  goods  knd 
using  or  disposing  of  them  will  make  him  an  executor  de  son  tort;  for  though, 
aays  Lord  Coke,*ii  was  objected  that  he  ought  to  pay  a  debt  or  legacy,  or  da' 
tomeihing  as  executor,  yet  it  was  resolved  and  well  agreed,  that  where  no 
one  takes  upon  himself  to  be  executor,  nor  hath  taken  letters  of  administration, 
there; the  using  of  the  goods  of  the  deceased  by  any  one,  or  the  taking  of 
them  into  his  possession,  which  is  the  office  of  an  executor  or  administrator, 
is  a  good  administration  to  charge  him  as  executor  of  his  own  wrong.  For, 
he  aokls,  that  those^  to  whom  the  deceased  was  indebted  in  such  case  have  not 
any  other  against  whom  they  can  have  an  action  for  the  recovery  of  their 
debts.  Now  this  may  be  well,  if  taken  only  to  charge  the  party  so  mtermed* 
dling :  but  if  applied  to  protect  payments  made  by  him,  it  will  be  necessary 
to  engraft  on  such  disposing,  dzc.  that  it  be  done  in  a  course  of  admtnistnuian. 
For.  without  that  qualification,  if  any  servant  in  the  house  of  the  deceased 
were  to  deliver  goods  to  a  creditor,  the  creditor  might  set  up  a  right  to  retain 
them  from  the  lawful  executor,  by  saying  that  this  was  a-  delivery  from  one 
who  was  executor  de  son  tort  ;^  although  in  no  other  instance  affecting  to  act 
as  executor.  And  it  would  be  no  answer  to  the  lawful  executor  to  tell  him 
that  he  had  his  remedy  ov^r  against  a  beggar.  It  would  be  most  absurd  and 
ilnjust  if  such  a>  defence  could  be  admitted.  Therefore,  what  is  laid  down  in. 
6  Rep.  must  be  taken  with  the  qualification  I  have  mentioned.  But  there  is 
no  pretence  here  for  saying  that  the  delivery  of  the  good^  in  question  was  in 
the  due  course  of  administratipn.  The  only  act  of  administering  by  the 
widow,  as  stated,  was  the  act  of  delivering  these  very  goods.  But  to  entitle 
a  party  to  defend  his  possession  against  the  lawful, administmtor,  under  a  de* 
livery  by  an  exectttqr  de  son  tort,  it  must  have  been  made  at  least  in  the 
course  of  administration :  and  i(  was  incumbent  upon  the  defendant  insisting 
upon  it  to  prove  that  it  was  so  made  in  this  instance.  That  was  not.  done, 
and  therefore  the  facts  of  the  case  da  not  bear  out  the  argument. 

LaWbbnce,  J.  Upon  the- opening  of  the  plaintiff's  case  at  the  trial  by  his 
counsel,  and  the  objection  taken  upon  it  by  we  oounsel  for  the  defendant^  I 
underateod  that  all  the  facts  of  the  case  had  been  stated  which  gave  rise  to 
the  question  of  law :  and  I  did  not  understand  then  that  diere  were  any  oUier 
acts  of  intermeddling  by  the  intestate's  widow  thiin  the  "act  complained  6f« 
But  it  Was  insisted  that  upon  these  fects  (which  he  again  reported  as  before 
stated)  a  title  was  conveyed  to  the  creditor  who  took  the  goods  upon  the  de- 
liveiy  of  one  who,  by  such  intermeddling,  had  made  herself  executrix  de  son 
tort.  This  being  the  state  of  the  case  at  the  trial,  I  was  not  l^d  at  the  time^ 
nor  did  it  then  occur  to  me,  to  consider  what  effect  the  proof  of  other  acts  of 
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administration  by  the  widow  would  have  had  upon  the  question ;  I  only  gave 
my  opinion  apon  the  facts  now  befote  the  Goart ;  and  upon  these  I  think  thai 
the  delivery  of  the  goods  by  the  widow  can  convey  no  title  to  the  defendant. 
The  cases  which  have  occurred,  where  payments  by  an  executor  de  mm  tnt 
have  been  recognized  in  actions  brooght  against  him  by  the  rightful  ezecn* 
tor,  have  gone  upon  this  ground,  that  the  nayments  which  were  to  be  recoup- 
ed in  damages  were  such  as  the  rightful  executor  or  administrator  would 
have  been  found  to.  have  made ;  and  therefore  it  could  not  be  considered 
as  any  detriment  to  him  that  they  were  made  by  th6  executor  de  mm  tortm 
But  the  only  foundation  on  which  a  creditor  of  the  intestate  can  in  any  case 
make  title  to  a  payment  or  delivery  to  him  out  of  the  intestate's  property  by 
an  executor  de  stm  tori  is,  that  he  had  fair  reason  for  supposing  that  the  per- 
son from  whom  he  received  such  payment  or  delivery  had  a  right  to  make  it ; 
as  where  such  person  avowedly  took  upon  him  the  character  of  executor,  and 
acted  as  such.  But  nothing  of  that  sort  was  shewn  here ;  no-other  previotts 
act  of  administration  by  the  widow.  It  was  therefore  contended  at  the  trial* 
and  so  it  appeared  to  me,  that  the  defendant  had,  by  thus  taking  the  intestate's 

rids,  made  himself  executor  de  mm  tort  as  much  as  the  widow  from  whom 
received  them ;  for  he  concurred  with  her  in  the  same  wsongful  act  It 
is  indeed  said,  that  the  opinion  given  by  Lord  Solif  in  Parker  v.  Keit^  mem 
to  shew  that  a  single  act  of  intermeddling  and  making  nsynient  to  a  oiedilor 
out  of  the  intestate's  effects  may  be  good  as  a  payment  o^  an  executor  Asms 
tart.  But  I.do  not  think  that  that  general  conclusion  is  to  be  drawn  from 
what  is  said  by  Lord  Holt.  I  do  not  mean  to  sa^  that  a  single  act  of  inter* 
meddling  may  not  be  sufficieipt  for  that  purpose,  if  it  be  such  as  may  induce 
the  creditor  to  think  that  the  party  so  intermeddling  was  the  rightful  executor. 
But  I  do  not  thii^k  that  his  meaning  is  to  be  carried  further;  for  thewoida 
are,  **  creditors  are  not  bound  to  seek  further  than  him  who  acts  as  execntor 
(a) :"  but  a  man  must  have  acted  in  some  way  or  other  as  executor  before 
another  can  look  to  him  as  such.  "  And  therefore  (he  instances)  if  an  erne* 
cutor  de  tan  tort  pay  IQOL  of  the  testator's  in  a  bag  to  a  creditor,  the  rightfol 
executor  shall  not  have  trover  and  conversion  against  the  creditor."  Lord 
BoU  does  not  say  if  amy  permm  pay  the  lOOZ.,  but  if  an  executor  de  mm  tart 
pay  it :  that  is,  one  who,  as  he  had  just  before  described,  had  acted  as  exo- 
eutar  ;  one  from  whom  the  creditor  might  suppose  that  he  had  a  right  to 
chiim  payment.  It  has  been  also  argued,  that  if  this  action  had  been  brought 
against  the  widow,  charging  her  as  executrix  de  son  tort^  she  would  have 
been  entitled  to  recoup  this  payment  in  damages.'  I  doubt  that  However  I 
give  no  opinion  upon  it ;  but  only  wish  to  be  understood  as  not  being  pre- 

Cred  to  give  my  assent  to  it  at  present  When  that  question  arises  it  may 
material  to  consider  several  authorities  in  the  books.  QtayArook  v.  Fax, 
Plowd»  275.  That  was  detinue  brought  by  an  executor  against  the  defen* 
dant,  w)io  had  purchased  goods  belonging  to  the  testator  from  one  to  whom 
the  ordinary  had,  immediately  after  the  testator's  death  and  before  the  execu- 
tor had  proved  the  will,  granted  administration :  and  it  was  holden  that  the 
executor,  who  sued  after  probate  obtained,^  should  leeover.*  Now  that  was  a 
much  stronger  case  than  this ;  because  there  the  vendee' had  bought  from  the 
pers6n  who  had  actually  t^ken  out  letters  of  administration  at  the  time,  though 
they  were  afterwards  avoided  upon  the  production  of  the  will.  And  it  was 
there  said  hyJVdUk,  one  of  the  Judges,  who  held  with  the  plamtiff,  that  '^if 
the  defendant  had  averred  that  the  administrator  had  aliened  the  goods  to 
him  for  a  certain  sum,  and  had  employed  the  money  in  discharge  of  the 
funeral,  or  of  the  debts  of  the  deceased,  or  about  other  things  which  an  ex- 
ecutor should  be  forced  to  do,  there  the  sale  for  such  purposes  should  not 

(•)lXkl.lUy.661. 
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be  avoidedf'bat  should  remain  indefeasiUe :  and  the  reason  is,  because  by  th« 
commissipa  of  the  administration  to  him  by  the  ordinary,  who  was  ignorant 
of  the  testament,  he  has  a  colour  of  autMriiy^  though  it  is  not  a  rightful 
one ;  and  he  that  has  the  right  suffers  no  duadoantage^  although  he  be  bound 
by  the  act  of  the  administrator ;  for  it  is  no  more  than  he  himself  was  com* 
pellable  to  do,  dtc.  And  so,  inasmuch  as  the  administrator  was  compellable 
to  do  it,  dsc«  it  is  reasonable,  and  no  detriment  to  any  one,  that  the  thing  done 
should  remain  stable  and  firm  without  impeachment."  Now  here  there  was 
no  colour  of  authority  proved  in  the  widow,  which  is  one  of  the  reasons  as- 
signed why  dispositions  of  the  intestate';B  property  by  one  who  is  not  rightful 
executor  or  administrator  shall  in  any  case  be  deemed  good ;  and  the  other 
nason  is,  that  he  who  bus  the  righc  suffers  no  disadvantage,  being  no  more 
than  what  he  iimsdf  uhu  compeliable  to  do,  ^ut  neither  does  that  appear  in 
this  case ;  for  supposing  there  was  not  a  sufficiency. of  assets,  the  admmistra- 
tor  would  have  had  a  right  to  prefer  himself;  and  if  he  would  not  have  been 
bound  to  have  dene  what  the  widow  did,  it  cannot  be  said  that  he  has  suffered 
mo  disadvantage*  So  Wehtworth's  Office  of  Executor,  182,  speaking  of  pay- 
ments to  be  allowed  to  executors  de  son  tort,  says,  *'  they  ^must,  as  he  thinksy 
be  understood  with4his  difference,  viz.  that  this  payment  shall  stand  as  against 
other  creditors,  but  not  as  against  the  right  executor  or  administrator ;  4br 
then  a  stranger  might  usurp  the  office  of  executor,  and  take  from  him  that 
liberty  of  election  to  prefer  which  creditor  he  will  in  the  first  payment :  you 
might  take  from  the  executor  power  to  pay  himself  before  others,  in  case 
there  were  a  debt  due  to  him,  which  were  very  unreasonable."  So  here,  for 
aught  appeared,  the  delivery  of  these  goods  might  take  from  the  plaintiff,  the 
lawful  administrator,  the  power  of  paying  himself  his  own  debt.  And  this  is 
confirmed  by  what  is  said  in  2  Blac.  Com.  507-8,  that  '*  in  all  actions  by 
creditors  against  ah  officious  intrtider  he  shall  be  named  an  executor  gener* 
ally ;  for  tne  most  obvious  conclusion  which  strangers  can  form  from  his  con- 
duct is,  that  he  hath  a  will  of  the  deceased  wherein  he  is  named  executor^  but 
hath  not  yet  taken  probate  thereof.  Then,  after  saying  that  he  is  chargeable 
with  the  debts  of  the  deceased,  &c.  he  proceeds :  '*  And  though  ais  against  the 
rightful  executor  or  administrator  he  cannot  plead  such  payment,  yet  it  shall 
be  allowed  him  in  mitigation  of  damages,  unless,  perhaps^  upon  a  deficiency  of 
assets,  whereby  the  rightjul  executor  may  be  prevented  from  satisfying  his  own 
debts  J'  Now  I -cannot  reconcile  all  these  authorities  with  the  general  doc« 
trine  contended  for,  that  any  payment  made  to  a  creditor  by  one  who  Is  execu- 
tor  de  son  tort  shall  be  good  against  the  lawful  administrator.  That  doctrine 
is,  I  think,  very  questionable.  But  it  is  sufficient  to  say  4^ere,  that  it  did  not 
appear  that  the  widow  had  taken  upon  herself  the  administration  of  the  ibtes- 
tate's  effects  in  any  other  respect  than  in  .the  single  act  of  wrong  Complain- 
ed of,  ^ 

Lk  Blanc,  J..  The  case  which  appeared  at  the  trial  was,  that  this  was 
an  action  of  troter  brought  by  the  administrator  to  recover  from  the  de- 
fendant the  value  of  certain  goods  of  the  intestate,  which  Uie  defendant 
had  received  after  the  intestate's  death  from  his  widow,  who  hacl  at  tho  time 
no  title  ta  them,  nor  any  appearance  or  colour  of  title.  To  this  state  of  the 
case  the  authorities  cited  by  the  defendant's  counsel. have  no  application; 
and  the  dicta  prrncipally  relied  on  must  be  taken  with  reference  to  the  cas^s 
then  under  consideration,  in  which  view  they  may  be  perfectly  true,  however 
doubtful  taken  generally.  Some  of  the  cases  establish  this  point,  that  one 
who  has^  intermeddled  with  the  goods  of  anjntestate,  and  is  afterwards  sued. 
as  executor.^  <on  tort,  shall  be  permitted  to  protect  himself  to  the  extent  of 
such  payments  out  of  the  intestate's  effects  as  he  has  rightfully  made  ;  by  which 
I  understand  such  payments  i^  he  would  have  been  bound  to  make  if"^  he  had 
been  rightful  executor.  The  cases  have  also  gone  further,  and  decided  that 
a  creditor  of  the  intestate,  who  has  received  payment  from  one  who  appeared 
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Id  be  »cting  as  rightful  ezecntor,  might  protect  himself  under  sbch  psymetit  t 
with  this  distinction,  however,  that  where  a  person  has  intermeddlea  wrong* 
fuQy,  by  which  he  has  made  himself  what  is  called  an  executor  de  son  iorif 
when  he  is  sued  as  exectntor,  there,  inasmuch  as  the  law  oUiges  him  to  pay 
die  demands  of  all  the  creditors  of  the  intestate  who  may  sue  him,  to  the  ex* 
lent  of  the  goods  come  to  his  hands ;  so,  on  the  other  hand,  the  law  allows 
that  where  he  was  bound  to  pay  other  creditors  he  may  defend  himself  in  an 
action  against  the  rightful  executor  or  administrator  for  all  pajrmenu  which  he 
nifas  bound  to  make.  But  this  is  a  very  different  case:  if  it  had  appeared 
here  that  the  defendant  had  receiTed  the  goods  ftom  a  person  from  whom  he 
was  in  a  condition  to  have  enforced  payment  by  law,  by  shewing  that  she  was 
executrix  de  ton  tort,  he  might  have  brought  himself  within  some  of  the  an- 
thorities  which  hate  been  cited  :  but  there  was  no  evidence  of  her  bein^  exe- 
eotrix  ie  ton  tthrf  at  the  lime  but  the  very  act  of  wrong  corophiioed  of  m  the 
delivery  of  these  goods ;  and  that  is  the  only  act  now  ^t  up  as  giving  title  to 
die  defendant  But  that  act  of  wrong  of  the  widow,  connected  as  it  was  with 
the  defendant^  own  act  of  receiving  the  jj^oods,  shril  never  be  set  -up  as  gjv^ 
ing  title  in  itself  against  the  rightful  admmistnitor.  At  the  time  of  ine  deKv^ 
ery  the  widow  hs^  not  holden  out  to  the  world  any  visible  act  to  shew  that 
sk!s  had  a  right  to  make  such  delivery  to  the  defenaant. 

Rule  discharged.  (1) 


Jones  V.  Ashbumbam  and  Nancy  his  Wife. 

4  Baft,  466.    Jan.  31, 1804. 

Yfhen  the  phiatiffdeeland  thst  Jtf  tiooe  deceased,  was  indebted  to  him  to  moeh,  and  ttat 
after  hie  death,  in  ooneideration  of  the  ppeniifea,  and  that  he,  at  the  ioelenoe^or  the  de* 
fendant,  wtnUdforbmr  and  give  dtm  qf  pavmaU  of  the  ^ebt  (not  etating  to  wlbfK  he  wbm  to 
JwtwOKr)  uie  defendant  pronkieedy  &e» :  held  on  denmnef  to  be  bo  ceiMidefetren  wt  the 


for  a  immaiae  can  oaljr  besaatetwd  on  •  eonaiderBtion  of  bendH  to  the  drtbn* 
tor  of  detriment  to  the  plaintiff:  and  nnloM  there  were  aome  peieon  whom  timpMni* 
tiff  eosld  have  sued  for  hia  dehtf  hie  forbeanooe  waa  no  detriment  to  him. 

THE  plaintiflr  declared,  that  whereas  one  S.  F.  Bameroft^  since  deceased, 
at  the  time  of  his  death  watf  indebted  td  him  in  6Bf.  for  goods  before  that  time 
sold  and  delivered  to  the  deceased,  whereof  the  defendant  Noficy  had  notice, 
and  thereupon,  after  the  death  of  Banercfk^  the  defendant  JVancy,  before  her 
iatermarriii^  with  the  other  defendant  Ashhumham,  in  amsideratum  of  the 
premien  and  also  ia  eonsidertUum  thai  the  jdainiiffj  at  the  specmV  instance 
and  request  of  the  defendant  Nancy,  wonid  forbear  and  give  day  ofpaymemi 
of  the  said  661.  as  after  mentioned,  she  the  said  Nancy,  by  a  note  in  writing 
signed  by  her  according  to  the  form  of  the  statute?,  dsc.  on  the  20th  of  Man^ 
1801,  widertook  and  promised  the  fdaintif  to  discharge  the  said  dett  so  due 
and  aming  to  him  in  a  reasonabhtime,  and  to  send  him  201.  in  part  payment 
in  the  July  following :  And  although  the  same  July  \s  \oQg  since  passed, 
during  which  the  said  Nancv  continued  sole,  and  a  reasonable  4ime  elapsed 
for  the  payment  of  the  whole  68^.,  according  to  the  tenor  and  eflect  or  the 
said  promise,  and  though  the  pldintiff  has  always  from  the  tipm  ofmakine^  the 
said  promise  Mtherto  forebome  and  given  day  of  payment  of  the  said  tkhi, 
whereof  the  defendant  Nancy  before  her  intermarriage,  and  both  the  defend* 
ants  stnoe  their  intermarriage,  ha?e  had  due  notice,  yet  the  defendants  have 

.  (1)  [A  widow  andefloeic,  after  her  hoaband'e  death,  to  diapoee  of  hte^Mtele,  and  aoM 
part  te  the  defendant,  who  gave  hie  note  to  her  for  the  priee.  AfUnrarda,  he  took  oat 
lettem  of  administration  of  tne  gooda  of  the  deoeaaed  hnaband.  In  an  action  apon  the 
note  by  the  widow  againat  the  defendant,  it  was  held  that  ahe,  htiwii^g  acted  as  ezecatriz 
de  son  tort,  and  there  being  no  evtdenoe  of  any  rightfitl  paymente  by  her  on  aoconnt  of  the 
^-"^1  was  asteatitled  to  leeom.   Msigan  ▼.  JMe  Vemmgh,  10  W.  &i67.— W.] 
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fespectively,  dec.  refased  to  pay,  &t.  There  Were  other  coubts  in  etibfitaiioe 
the  same :  one  alleging  the  forbearance  to.  be  till  July,  6k.  '  To  all  which 
there  was  a  demurrer,  aasigning  for  special  causes ;  that  it  is  not  aUeged  in 
the  declaration  from  whom  the  Mid  sum  of  6K.  therein  mentioned  was  due 
and  owing  to  .the  plaintiff  at  the  time  when4he  defendant  Nancy  is  supqposed 
to  have  inade  the  promise  and  undertaking  mentioned,  or  that  any  persons  or 
person  were  or  was  then  liable  to  pay  the  plaintiff  that  sum;  and  that  it  is 
not  aUeged  to  whom  the  plaintiff  hath  forborne  and  given  dav  of  payment  of 
the  said  6QL  ;  and  that  the  declaration  does  not  disclose  any  legal  and  suffi- 
cient consideration  for  the  sttj^xMed  promise;  nor  does  it  thereby  appear  that 
the  plaintiff  has  any  good  cause  of  action  affainst  the  defendants,  6ec, 

Marrvat  in  support  of  the  demurrer.    This  is  a  promise  made  by  a  stima* 

Er  to  the  original  contract  or  consideration  for  the  supposed  forbearance. 
It  m  promise  to  forbear  generally  is  not  a  sufficient  founoation  for  an  amiMp- 
sii  without  shewing  a  person  who  was  liable  to  pay  the  debt  'If  the  promise 
had  been  laid  bardy  for  forbearing  to  sue  the  defendant,  it  not  appeanng  that 
thai  she  was  before  liable  for  any  debt  to  the  plaintiff,  the  action  could  not 
have  been  sustained :  then  it  cannot  aid  the  plaint  that  a  debt  is  stated  to  be 
due  to  the  plaintiff,  without  stating  any  person  from  whom  he  could  have  en^ 
forced  payment.  It '  is  not  enough  that  there  may  she  some  person  liable  to 
him  sa  rerum  siatera  who  is  unlmown.  All  the  cases  upon  the  subject  are 
collected  in  I  Com.  Dig.  160,  AcHon  upon  tke  Caie  upon  Auumpmi^ 
F.  ^  which  shew  that.>no  action  can  be.  maintained  upon  an  aammpnt  in 
consideration  of  forbearance  where  the  party  was  not  cnargeable ;  as  in  the 
case  of  an  heir  who  has  no  assets.  This  case  is  not  distinguishable  in  prind* 
pie  from  those.  To  sustain  such  an  action  the  plaintiff  must  shew  that  he 
was  in  a  situation  to  forhtar  some  person  whom  he  might  have  sued,  whom 
it  would  have  been  beneficial  to  him  to  have  sued,  and  consequently,  whom 
it  was  detrimental  to  him  to  forbear  suing.  Here  it  is  not  shewn  that  any 
person  was  liable  to  the  plaintiff  at  the  time  of  the  pronuse  made :  for  tha 
original  debtor  was  dead, -and  no  representation  was  taken  out,  nor,  for  aught 
appears,  any  assets,  nor  any  suit  surceased  in  consequence  of  the  promise 
wiiich  the  plaintiff  could  have  supported.    In  Smith  v.  J^nsr,  Yelv.  184,  the 

E'  mtiff  declared  that  his  &ther  bequeathed  him  a  legacj  of  IL  and  made  C 
executrix,  and  died,  and  that  the  defendant  intermarried  with  C. ;  and  that 
in  consideration  that  assets  of  the  plaintiff's  &tber  came  into  the  hands  of  the 
defendant,  and  in  consideration  that  the  plaintiff  would  forbear(a)  the  72.  till 
Att  SomU  following,  the  defendant  promised  to  pay  it  at  that  time  :•  and  then 
the  plaintiff  shewed  thathe  had  forborne,  die.  till  the  day,  yet  the  defendant  had 
not  paid  him.  The  defendant  pleaded  that  C,  the  executrix  of  the  fiither, 
died  intestate  at  such  a  place  b^re  the  promte  made :  upon  which  the  plain** 
tiff  demurred ;  and  judgment  aras  given  againist  him :  for  by  the  death  of  the 
executrix  before  the  promise,  it  appeared  that  there  was.not  anjr  consideration 
sufficient  to  charge  the  defendant,  who  was  not  chargeable  with  the  legacy 
afbr  the  death  of  his  wife,(the  executrix.  The  report  states  further,  that  the 
declaration  was  also  holden  ill,  **  became  it  did  not  shew  prededy  what  penon 
theplainiifwag  to  forbear  to  me  for  the  71^  for  it  could  not  be  intended  that 
he  should  forbear  the  defendant,  who  it  appeared  hy  law  was  not  chargeable 
with  it."  So  in  Roeyer  r.  Langda!e(b)t  the  plaintiff  declared  against  a  feme 
administratrix,  that  she,  in  eoneideration  that  he  woidd  forbear  euii  imltZ  the 
had  taken  out  latere  of  adminieirationj  promised  to  pajr  him  a  certain  sum 
owing  to  him  by  her  mtestate.  And  after  verdict  and  judgment,  error  wae 
brought ;  for  tlmt  the  plaintiff:  had  set  forth  no  consideration  for  the  aetump^ 
— .1.  ■    '«*.■■■—■         .  ■■        ^f ■■«  .,1 ■ ■ .  I       - 

(•)  t.«.  fiabetr  Is  sne  the  defendant  for  the  7L  according  to  the  report  oftbeS.  C.  in  Gm. 
Jso.  257. 

(h)  Sty.  918,  tad  sub  Hoywerd  v.  Ihieket^  lb.  405. 
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tii  /for  till  admioistmtimi  taken  otft  by  the  defendant  she  was  not  liaUe  to 
be  sued,  except  there  were  a  cause  depending,  which  there  waft  not.  And 
thjs  was  holaen  to  be  a  good  exception.  The  sabsequent  case  indeed,  of 
Hume  y.  Hmlon^  Sty.  304,  may  seem  to  contradict  that,  where  it  was  hoklen 
that  a  ceaeral  forbearance  of  the  debt  was  in  efiect  a  forbearance  to  sue  all 
the  world,  and  was  3ufficient  to  uphold  an  assumpsit^  without  shewing  that 
any  particular  person  was  liable  to  pay :  but  that,  it  is  to  be  obeenred,  mm 
after.Yordict,  wnen  it  might  be  presumed  that  some'  person  was  shewn  to  be 
liable.  And  further,  it  is  said  to  have  been  decided  upon  the  antboriqr  <^f  ^ 
ease  of  HUl  v.  BaUey,  over^ruling  that  of  Smith  t*  Jvnes.  But  in  Hill  v. 
Bailey^  which  is  reported  in  1  E^l.  Alnr.  22(«),  there  was  an  arennent  that 
the  goods  of  the  plaintiff's  debtor  came  kgitimo  miodo  aAer  his  deathno  the 
defendant,  who,  in  consideration  that  the  plaintiff  woqld  farhear  his  deki, 
promised  to  pay  it.  There  was,  therefcHe,  a  good  consideration  for  the  pro- 
mise to  forbear  generally.  And  in  EeynoldsY.  Frtmer^  Hardv  73,  HardreSj 
in  argument,  cites  the  same  case  of  Hume  V.  Hinton  (under  the  name  of 
Hummen  v.  Hunton),  as  having  been  adjudged  to  be  no  consideration  to  sus- 
tain the  promise.  There  is  another  case  which  may  be  cited  for  the  plaintiff 
of  Quick  ▼.  Capleton,  1  Lev.  161.  1  Sid.  242,  and  1  Keb.  866,  where  the 
defendant's  late  husband  being  indebted  to  the  plaintiff,  aod  the  defendant 
abont  to  come  to  Lsndon,  and:  in  fear  of  being  arrested. by  the  plaintiff^  she 
promised  to  pay  him  in  consideration  that  he  would  not  trouble  her,  «nd 
would  forbear  till  Michaelmas.  And  after  verdict  it  was  moved  in  arrest  of 
judgment,  that  she  not  being  shewn  to  be  executrix  or  administratrix,  her  for- 
beaiapce  was  not  any  consideration ;  which  was  agreed  by  the  G<Nirt ;  hot 
they  held  that  the  subsequent  words,  forbear  tiU  Michaelmas,  were  generaU 
Bbt  only  to  forbear  her  but  all  others,  and  made  a  good  consideration  i  Bat 
the  opinion  afterwards  delivered  by  Hyde,  C.  J.  very  much  shakes  the  au* 
thority  of  this  case ;  for  he  says,  that  a  forbearance  to  sue  one  who  fears  to 
is. sued  is  a  good  consideration  ;  which  certainly x^nnot  be  maintained  ;  and 
he  cited  a  case  in  C.  B.  when  he  sat  there,  where  a  woman,  who  feared  that 
the  dead  body  of  her  son  would  be  arrested  for  debt,  was  holden  liable  upon 
a  promise  to  pay  in  consideration  qf  forbearance,  though  she  was  neither  ex- 
ecutrix nor  administratrix.  But  of  this  the  other  Judges  are  said  to  hate 
doubted.  [Lord  Ellenborought  €.  J.  It  is  impossible  to  contend  that  this 
last  forbearance  could  be  a  good  consideration  for  an  assumpsit ;  for  to  seian 
a  dead  body  upon  any  such  pretence  would  be  contra  baios  merest  and  an 
extortion  upon  -the  relatives.]  The  weight  then  of  the  authorities  is  with  the 
defendant,  as  the  principle  clearly  is  with  him.  For  as  where  the  forbear- 
ance is  stated  to  be  of  the  defendant  himself,  the  plaintiff  must  shew  that  he 
was  before  liable  to  be  ^ued-:  so  when  the  forbearance  is  general,  of  all  the 
world,  it  is  equally  reasonable  that  the  plaintiff  should  shew  some  one  person 
who  was  liable  to  him;  for  the  forbearance  of  a  groundless  suit  has  been 
holden  to  be  no  consideration  for  an  assumpsit ;  as  in  TooUy  v.  Windhmmt 
Cro.  Eliz.  206,  and  Lloyd  v.  Lee,  1  Stra.  94.  ,  Here  the  defendant  is  not 
shewn  to  be  executrix  or  administratrix,  or  to  have  assets;  and  .a  promise 
even  by  an  executor,  as  such,  is  a  mere  nudum  pactum  without  assets  at  the 
time(&). 

JerviSf  contra.  The  consideration  of  general  forbearance,  as  here  lai4> 
ia  sufficient  to  maintain  the  assumpsii.  To  sustain^a  promise  the  considera- 
tion must  either  be  beneficial  to  the  defendant,  or  dettimental  to  the  plainti£ 
In  Pillans  v.  Van  Mierop^  3  Biirr.  1673,  Yates,  J.  says,  ^  Any  damage  to 
another,  or  suspension  or  forbearance  of  his  right,  is  a  foundation  for  an 
undertaking,  and  will  make  it  binding,  though  no  actual  benefit  accrue  to  the 

(a)  And  vidt  I  panv.  Abr.  50. 

(b)  R^m  V.  Hvghesj  7  Term  Rep.  350.  n.  a. 


IN  THE  FORTY-FOURTH  YEAR  OP  GEORGE  HI.      fiOt 

party  undertaking :"  He  adda,  that  there  "  the  promise  and  undertaking  of 
the  defendants  did  occasion  a  postibiliiy  of  hss  to  the  plaintifis."  It^is  -.part 
of  the  definition  that  there  must  be  a  right  in  the  plaintiff;  which  furnishes 
an  answer  to  the  cases  of  Tooley  v.  fVindkam,  Cro.  Eliz.  206,  and  Lhyrd  y. 
Lee,  I  Stra.  94,  where  no  such  right  appeared.  '  Now  here  the  plamtifT shews 
a  debt  due,  and  a  right  to  recover,  though  not  against  any  person  named  :  but 
it  18  enough  that  he  shews  a  possibility  of  loss  by  the  forbearance,  [Lord 
EOenbaraugh,  C.  J.  It  is  not*  entitled  to  the  nahie  of /or^eornne^  unless  yon 
shew  something  or  somebody  to  be  forborne.  If  there  be  a  right  which  can 
be  enforced  against  any  body,  no  doubt  that  a  promise  to  forbear  is  a  good 
consideration :  but  if  there  be  no  person  liable,  how  is  it  entitled  to  the  name 
or  quality  of  forbearance  ?]  The  cases' shew  that  it  is  sufficient  if  there  be  a 
right  in  the  .plaintiff,  which  is  forborne,  though  not,  shewn  to  be  capable  of 
being  enforced  at  the  time  against  any  particular  person  ;  as  in  Quidc  v.  Cep* 
pUtom,  1  Lev.  161.  1  Sid.  242.  1  Keb.  866,  where  the  consideration  re- 
lied on  by  the  Court  was  not  the /ear  of  being  sued,  but  the  general  farhear' 
ance^  <*to  forbdar  till  Michaelmas."  And  yet  it  was  not  averred  there,  that 
either  the  defendtat  or  any  other  person  was  executrix,  &c.  of  the  deceased 
debtor;  and  consequently  no  person  appeared  to  be  liable  to  the  plaintiff  at 
the'time.  So  in  the  case  of  Htll  v.  Bailey,  in  1  Rol.  Abr.  22,  the  considemtion 
relied  on  was  not  that  the  goods  of  the  deceased  debtot  came  to  the  defendant's 
hands  legitimo  modo,  for  then  there  was*  no  occasion  to  lay  way  forbearance  ; 
but  the  judgment  turned  on  the  sufilciency  of  the  general  forbearance  to  sue, 
to  sustain  the  assumpsit.  [Lawrence,  J.  The  promise  to  forbear  goes  farther 
than  the  lawful  possession  of  assets ;  for  it  makes  the  defendant  liable  to 
judgment  de  bonis  prapriis,  and  not  merely  as  far  as  the  assets  go.]  Then 
the  caset>f  Hume  v.  Hinton,  Sty.  304,  is  in  point  (which  is  merely  misquoted 
by  Hardres  (Hardr.  73,)  in  argument),  and  that  was  subsequent  to  Smith  r. 
Jones,  Yelv.  184 ;  Cro.  Jac.  ^7  \  Owen;  133,  which,  it  appears  from  all  the 
reports  of  it  taken  together,  was  a  promise,  not  for  forbearance  generally,  but 
to  forbear  the  defendant ;  which  reconciles  the  authorities :  and  the  same 
answer  will  apply  Xo  Rosuer  v.  Langdale^  Sty.  248,  which  was -a  promise  in 
consideration  that  the  plaintiff  would  forbear  suit  until  the  defendant  had 
taken  out  administration ;  which  was  taken  to  mean  a  forbearance  to  sue  the 
defendant.  But  where  a  person  is  sued'  as  executor,  which  was  the  case  in 
Samn  v.  Hughes,  7  Term  Rep.  350^  n.  his  liability  on  a  promise  to  pay  can 
only  be  coextensive  with  his  original  liability  in  respect  of  assets. 

Jnarryar,  in  reply»  was  stopp^  by  the  Court. 

Lord  jSllsnborobgr,  G.  J.  The  way  in  which  I  am  disposed  to  consider 
this  case  will  break  in  upon  no  recognized  rule  of  law,  nor  on-  the  plain 
sense  of  what  was  laid  down  by  Mr.  Justice  Yates,  in  the  case  of  PUlansy^ 
Yan  Mier&p.  It  is  a  known  rule  of  law,  that  to  make  a  promise  obligatory, 
there  must  be  some  benefit  to  the  party  making  it,  or  some  detriment  to  the 
party  to  whom  it  is  made ;  otherwise  it  is  considered  as  nudum  pactum,  and 
cannot  be  enforced.  I  do  not  say  that  the  opinion  which  I  have  formed  will 
not  break  in  on  any  of  the  cases  which  have  been  citeid,  but  it  entrenches  on 
no  general  rule  ;  and  in  order  to  shew  that,  I  will  examine  the  rule  referred 
to  as  laid  down  by  Mr.  Justice  Yates,  and  see  how  it  applies  to  the  present 
case.  He  sa^^s,  that  "  any  damage  to  another,  or  suspension  or  forbearance 
of  his  right,  is  a  foundation  for  an  undetitaking,"  iec.  Now  haw  does  the 
plaintiff  shew  any  damage  to  himself  by  fprbearing  to  sue,  when  there  was 
no  fund  which  could  be  the  object  of  suit :  where  it  does  not  appear  that  any 
person  m  rerum  natura  was  liable  to  be  sued  by  him  ?  No  ri^kt  can  exist 
m  this  vague,  abstract,  and  indefinite  way.  Right  is  a  correlative  term : 
there  must  be  some  object  of  right ;  some  object  of  suit ;  some  partV'  who, 
In  respect  of  seme  fund,  or  some  character  known  in  the  law,  is  liaUe ; 
otherwise  there  cannot  be  said  to  be  any  right.    Has  there  been  then  any 
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fimieiiMfi  of  the  plaintifiPfl  right?  Now  milesa  a  right  is  capaUe  cl  being 
exercised,  unless  it  can  be  put  in  force«  there  can  be  no  suspension  of  it. 
And  that-  it  could  have  been  exercised  or  put  in  force,  but  for  the  promiae 
made  by  the  defendant,  is  not  shewn.  Then  what  firbearanee  is  shewn  7 
It  must  be  a  farbearanu  of  a  right  which  may  he  enforced  with  eflbct. 
It  is  true,  that  a  promise  may  be  binding  though  there  may  be  no  actual 
benefit  resulting  to  the  party  making  it,  because  it  is  enough  if  the  plaintiff 
may  be  damaged  by  it;  but  it  does  not  appear  here  that  the  forbeanmoe 
could  produce  any  detriment  to  the  plaintifi.  It  does  not  iherefoie  appear 
that  M^  Justicd  Yates  laid  down  any  doctrine  which  does  not  square 
with  the  general  received  rule  of  Jaw,  that  to  sustain  a  promise  there  must 
be' a  benefit  on  the  one  hand,  or  a  detriment  on  the  other.  But  here,  whether 
there  were  anv  repcesentative,^  or  any  funds  of  the  original  debtor,  does 
DOC  appear.  Then,  as  to  the  cisses  cited,  that  of  Botyer  v.  LangdaU,  is 
atrong  to  the  purpose ;  for  it  was  there  decided  that  a  promise  in  considera- 
^n  that  the  plaintiff  would  forbear  suit  until  the  defendant  had  taken  but 
letters  of  administration  was  without  foundation,  because  it  did  not  appear 
that  the  party  was.  liable  before  administration  taken  out.  .And  this  was 
rightly  determined ;  for  forbeamnce  of  an  unfounded  suit  is  no  forbeaiance. 
But  this  ease  is  attempted  to  be  met  by  that  of  Hume  v.  fTifi/os,  in  the  same 
boflJck  where  a  promise  by  the  mother  of  an  intestate  indebted  to  the  plain- 
tiffr'that  4f  he  would  stay  for  the  money  till  a  given  day  she  would  pay  it. 
was  sustained.  That,  however,  was  after  verdict;  apd  that  is  material 
to  be  attended  to,  because  it  might  be  presumed  to  have  been  proved 
that  the  defendant  had  so  intermeddled  with  the  intestate's,  effects  as  to 
make  herself  liable  as  executrix  de  ton  tortt  and  had  funds  of  the  deceased 
in  her  hands  for  which,  but  for  the  promise  made,  she  might  have  beea 
sued  ih  that  character.  .  But  no  such  intendment  can  be  made  here.  The 
case  of  Quick  v«  (kpUton  is  also  relied  on.  That  too  was  after  verdict ; 
and  it  was  moved  in  arrest  of  judgment,  for  want  of  consideration.  I  think 
that  even  sfter  verdict,  that  declaration  would  be  bad,  being  vicious,  on  the 
fiftce  of  it  It  is  stated  that  the  defendant's  bite  husband  was  indebted  to  the 
plaintiff,  and  that  she  (not  stating  her  to  be  clothed  with  any  representative 
character)  about  to  come  to  London^  and  being  in  fear  to  be  arrested  by  the 
plaintiffs  promised,  &c.  Now  an  attempt  to  impose  ujpon  a  person  an  nn* 
lawful  terror,  (and  the  threatening  of  an  unlawful  suit  is  as  bad),  can  never 
fie  a  good  consideration. for  a  promise  to  pay ;.  yet  that  ground  is  insisted  on 
by  the.  Chief  Justice.  And  as  to  the  case  there  cited  by  him,  of  a  mother 
who  promised  •  to  pay,  on  forbearance  of  the  plaintiff  to  arrest  the  dead  body 
of  her  son,  which  she  feared  he  was  about  to  do;  it  is  contrary  to< every  prin- 
ciple of  law  and  moral  feeling.  ^  Such  an  act  is  revolting  to  humaiiityf  and 
illegal ;  and  therefore  any  promise  .extorted  by  the  fear  of  it  could  never  be 
vsIm  in  law.  It  might  as  well  be  said,  that  a  promise,  in  consideration  that 
one  would  withdraw  a  pistol  from  another's  breast,  could  be  enli»9ced  against 
the  psity  acting  under  such  unlawful  terror.  Here,  there  being  no  consider^* 
«tion  of  benefit  to  the  defendant,  or  of  detriment  or  possibility  of  detriment 
to  the  plaintiff,  shewn  by  him  on  the  face  of  the  declaration^  and'  this  com- 
ing  on  upon  demurrer,  where  nothing  can  be  intended,  as  it  amy  after  verdict, 
I  am  clearly  of  opinion  that  the  declaration  is  bad. 

6r0S£,  J.i  It  must  be  admitted,  that  if  a  consideration  for  the  promise  do 
Bot  snfficieildy  appear  upon  the  face  of  the  declimttion,  it  cannot  be  suppcNrt- 
ed*  Theie  is  a  great  diftrence  between  questions  of  this  sort,  arising  uijon 
demurrer  to  the  &claration,  and  in  arrest  of  judgment  after  verdict;  in  which 
lattercase  every  thing  is  to  b^  intended  which  can  be  in  favour  of  the  verdict : 
but  not  so  on  demurrer.  It  is  however  said,  that  a  detriment  to  the  plaintiff 
wjU  support  an  otmn^it/  as  well  as  a  benefit  \o  the  defendant,  and  that  here 
the  pbdntUr  alleges  a  forbearance.    But  it  is  a  perversion  of  t^rms  to  call 
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dmt  a  forbearance  to  sue  if  there  were  no .  person  who  wa9  capable  of  being 
sued :  and  here  none  is  shewn.  There  can  be  no  forbearance  in  such  a  case ; 
and  therefore  there  is  an  end  of  the  consideration.  This  is  too  plain  tore- 
quire  any  thing  farther  to  be  said  upon  it,  and  makes  it  unnecessary,  after 
what  my  Lord  has  said,  to  enter  into  the  consideration  of  the  cases. 

Lawrbncb,  J.  This  question  arises  upon  a  special  demurrer,  which  points 
out  an  objection  to  the  declaration,  that  no  person  is  stated  who  was  liable  to 
be  sued  at  the  time  of  the  promise  made,  in  respect  to  whom  the  plaintiff  can 
be  said  to  have  forborne  suit.  And  on  this  ground  the  case  is  distinguisha- 
ble from  those  relied  pn  by  theplaintifi'^s  counsel,  which  were  after  verdict; 
and  in  support  of  which  it  might  be  said,  that  when  the  jury  found  that  the 

{)1aintifi*  dtid  forbear  to  stte^  they  must  be  J)resumed  to  have  found,  upon  proof 
aid  before  them,  that  there  was  somebooy  who  could  have  been  sued.  But 
i^osucb^intendmient  can  be  made  upoii  demurrer.  The  argument  jproceeds 
u^n  a  falacy,  in  supposing  that  spme  person  must  exist  liable  to  the  plain- 
tiff's suit,  t6  forbear  whom  must  consequently  be  a  disadvantage  to  him,  and 
a  consideration  for  the  defendant's  promise.  Bat  that  is  not  so.  The  de- 
ceased might  leave  no  assets,  and  there  might  be  no  administration  to  hfm 
taken  out :  there  would  then  be  no  person  to  sue.  So  he  might  be  a  bastard, 
and  have  no  legal  representatives  entitled  to  take  out  administration  of  hi? 
efiects,  ia  which  case  the  Crown  would  be  entitled  to  them  r  and  still  there 
would  be  no  body  to  be  sued.  It  is  not  therefore  true,'  that  there  must  be 
somebody  liable  to  whom  a  forbearance  to  sue  mkiy  refer.  And  I  agree  with 
the  argument  of  the  defendant's  counsel,  that  if  it  be  no  consideration  (or  the 
promise  to  forbear^o  jtfe /Ae  defendajU  miitoui  shewing  that  the  defendant 
waa  before  liable  to  have  been  sued,  it  can  be  no  consideration 'for  a  promise 
to  forbear  to  sue  all  the  world  geneially,  without  shewing  th^t  some  person 
or  other  was  liable  to  be  sued  :  for  without  that,  the  plaintiff  does  mH  s}iew 
any  detriment  arising  to  him  from  the  forbearance  at  his  suit.  The  principle 
11  admitted,  that  the  plaintiff  must  shew  some  benefit  to  the  defendant,  or 
some  detrimeiit  to  himself.  And  I  understand  Mr.  Justice  Yaies,  in  illustrat- 
ing that  prtncinle  in  the  passage  cited,  to  say,  that  where  it  appears  on  the 
face  of  the  declaration  that  there  is  somebody  whom  the  plaintiff  may  sue,  tt 
is  not  necessary  to  shew  that  he  would  be  benefited  by  suing  him ;  it  is  suf- 
ficient that  there  is  some  pierson  whom  he  might  sue,  and  frofn  whom  he 
might  obtain  satiafcction. 

Le  Blaiic,  J.  The  definition  by  Mr.  Justice  Yates  of  a  consideration  suf- 
ficient to  maintain  a  promise  is,  that  it  be  either  of  some  l^nefii  to  the  defen- 
dant, or  some  detriment .  to  the  plaintiff.  It  is  sufficient,  if  it  be  a  detriment 
to  the  plaintiff,  though  no  actual  benefit  accrue  to  the  party  undertaking.  So 
far  mily  t^e  definition  goes.  Afterwards,  indeed,  in  commenting  on  that 
definition,  he  says,  that  the  promise  of  the  defendant  did  occasion  a  possibil- 
ity of  loss  to  the  plaintiffs.  They  inightt  he  says,  have  been  thereby  prevent- 
ed from  resorting  to  the  ori^nal  debtor^  or  getting  further  security  frohi  him. 
But  all  this  latter  part  is  only  a  comment  on  the  definition,  and  shewing  how 
the  case  then  in  judgment  applied  to  it.  But  I  do  not  take  it  to  be  any  part 
of  the  definition  itself  intended  to  be  laid  down  by  him,  that  if  any  person 
staled  that  he  had' forborne  suing  on  a  tamae  of  action  which  might  (or  might 
not)  hy  possibilfiy  occasion  a  loss  to  him,  that  was  a  sufficient  ground  fOr  an 
undertaking  by  another  to  pay  him.  Now  here  the  plaintiff  endeavors  to 
make  oat  a  detriment  to  himself  by  shewing  that  one  deceased  was  indebted 
to  him,  and  that  in  consideration  that  he  would  forbear  and  give  day  of  pay- 
ment the  defendant  promised,  &c.  But  it  does  not  follow  of  course  from 
thence  that  any  detriment  arose  to  the  plaintiff  from  his  forbearance,  if  it 
do  not'  appear  that  there  was  any  person  whom  he  could  have  sued.  And 
the  general  current  of  authorities  shews  that  it  is  not  sufficient  to  state  a  con- 
sideration to  forbear  generally,  unless  it  be  also  shewn  that  there  was  some 
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person  to  be  forborne.  Now  here  the  declaration  does  not  state  that  there 
was  any  representative  of  the  debtor,  or  that  any  person  had  taken  out  ad- 
ministration to  him,  or  that  any  person  was  going  to  administer  to  the«f- 
fects  and  to  satisfy  the  plaintifi^s  debt,  but  was  prevented  from  so  doing  by 
the  undertaking  of  the.  defendant  There,  therefore,  appears  to  be  a  want  of 
consideration  to.  sustain  the  promise(l). 

Judgment  for  the  Defendant(2) 


Chetbani  v.  WiHiamson  and  Others. 

4  £a8t,4€9.    Jan.  3,  1804. 

w9.  henkg  mortgagee  in  fee  of  certain  lands,  and  B,  the  mortgagor  entitled  to  tKe  equity  of 
redemption,  by  leaae  and  release,  Ji.  conveys  and.  JB.  releases  the  lands  to  CI  in  lee,  who 
by  the  same  instronient  covenants  with  and  grants  to  B.  that  it  shall  be  lawful  for  B.^  his 
lietrsattd  assigns  stall  iinles  to  enter  upon  the  lands,  to  search  and  dig  for  coal,  and  to 
take  and  carry  away  the  same  to  bis  and  their  own  use.-  This  is  only  a  ficenee,  and  coa- 
.veys  no  interest  in  the  soil  so  as  to  exclude  C.  and  those  claiming  under  him  from  gettii^ 
coal  there ;  nor  could  it  operate  as  an  exception  or  reservation  out  of  the  grant  in  respeet 
to  ^.f  who  had  not  the  legal  title  in  him  at  the  time. 

IN  trover  for  so  many  horse  loads  of  coals,  a,  special  verdict  was  foand» 
stating  in  substance, 

That  one  Richard  Nettleton,  being  seised  in  fee,- subject  to  an^  equity  of  re* 
demption  in  one  Edward  Hyde^  of  certain  lands  and  tenements  in  Haughtan^ 
in  the  parish  o(  ManchesUr\  in  the  county  of  jLaneas<er,  by  an  indenture  of 
kase  of  the  28th  of  March,  6  W.  &  M.  between  the  said  JR.  NetiUUm  of  tlie 
first  part,  and  D.  Hobson  of  the  second  part,  and  by  another  indenture  of. re- 
lease, of  the  29th  of  Marchy  between  the  same  parties  of  the  first  and  second 
part,'and  the  said  Edward  Hyde  o£  the  third  part;  in  consideration  o( &s, 
.  paid  by  Hobson  to  Nettletan,  and  of  63/.  paid  by  HoUon  to  Hyde^  NettleUm 
granUd,  released,  and  confirmed  to  Hobson  and  his  heirs  the  said  premises,  to 
have  and  to  hold  the  same  to  Hpbsan  and  bis  heirs ;  and  E.  Hyde  thereby 
rdeoMed  to  Hohwnzxki  his  heirs  all  his  power,  title,  and  equity  of  redemption, 
and  all  his  right,  title,  estate,  &c.,  in  the  premises.  The  special  verdict  then 
set  out  the  last-mentioned  indenture  verbatim,  which,  after  reciting  that, the 
same  premises  had  been  before  conveyed  in  mortgage  by  Hyde  to  Nettlettnt 
and  hislieirs,  witnessed  that  Neitleian,  at.  the  instance  of  Hyde,  and  for  the 
said  consideration  of  63/.  paid  by  Hobtan  to  Hyde,  granted^  released,  and  con* 
firmed  to  Hobsen  the  premises,' &c.  m^  Houghton,  then  in  the  tenure  of  jETo^ 
son,  habendum  to  Hobson  and  his  heirs,  with  all  ways,  liberties,  easements, 
profits,  &c.  absolutely,  without  any  equity  of  redemption,  and  Hyde  thereby 
released  to.  Hobson  and  his  heirs  all  his  equity  of  redemption,  and  all  his 
right,  title,  interest,  estate,  claim,  and  demand  whaitsoever  in  the  same  prem- 
ises. And  Hobson  covenanted  and  granted  to  Hyde  and  his  heirs  an  annual 
rent  of  I9s.  4d.  payable  out  of  the  premises,  with  a  power  of  entering  and  dis- 
training for  the  same  in  case  of  non-payment  at  the  ti^ev  And  Hobson  fuT<» 
ther  covenanted,  and  granted,  for  himself,*  his  heirs,  ^.v  to  Hyde  and  his 
heirs,  &c.  "that it  shall  and  may  be  lawful  to  and  for  the  said  E,  Hyde,  his 
*'  heirs,  6cc.  at  all  times  hereafter  to  enter  into  all  or  any  part  of  the  premises 
'*  to  search  for  and  dig  for  coal  or  stone,  or  any  other  mine  or  mineral  what- 
"  soever,  and  the  same  to  take,  have, 'and  carry  away  to  their  own  use ;  pro- 

■  ■■  ■     '       ■    :  ' ■- '       '      ■     ■■  ■ 

0)  Vide  Mar^udl  v.  Birkmshaw^  1  New  Rep.  171,  where  the  Court  of  Common  Pleaa 
after  verdict  for  the  plaintiff,  refnsed  to  arrest  the  judgment,  on  the  ground  that  the  declara- 
tion did  not  state  to  whom  tiie  forbearance  was  gi?en.  See  the  cases  as  to  forbearance  of 
fluH  being,  or  not  being,  a  sufficient  consideratioki,  collected  and  digested  m  1  €^w.  N.  F. 
C7  Id  61,  tit.  Assumpsit 
(2)  [See  to  the  same  poiat  as  the  text,  Hdmaksr  v.  EberUifi  2  Bum,  609.— W.} 
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**  vidml  and  upoat  coodilioiu  thalr  it.  9batt  aad  v^y  I^.UwJbl  to  aoA  fo«  l)ii^ 
**  said  Ih  Bfbtan,  kis.beijns,  ^  and  the  occiipiera  oC  the  pDeoNMSt  tp  h»i[a 
'^  and  takev  by  way.  of  dedu^Uoa  aad'  aUowaoce,  ajl  or:  so.  miich  of*  tbi^  VQat,  of 
*'  19.  skilUags  and  foucpeooe  Ocfores^id  aa  ahail  be-  reaM^naUo  fo^  ai^y  bart^ 
"  darfpiage»  or  piejudice  thaA  9haU  b^  dooe  to.  the  premisea  by!'  veasoa.  oC  digK 
*^  giog  for  oe  carrying  away  of  any  mine  oc*  mines  a^  aforesaid^"    AM  -B^vSr. 
$0m  tijtewise  covenaaled  with,  and  gnyited  to  Hyde^  hia  heuia,  4»^  lo  aoAe^ 
aad  pennit  Ifydd  bia  beij»,  d(c.  of  agentSi  to  bunt,  &c.  upon  the  piemim^ 
aad  take  the  game,  dec*    Tbe  sDeoial  yerdici  then  found  the  seisin  o\W9b$tfn,^ 
by  yirtue  of  tbe  indenture  and  Uie.  statute  of  uses,  in,  the  prenvses  thereby} 
meant  to  be.coayeyed  to  hkn.    It  then  stated,  that  the  said  JE.  Hytk  in  biS; 
lifetinw  was  also  seised  in  fee  of  other  binda  in  UoMgkton,  and  that  bA>4;oB*. 
iceyed  the  sanm  in  seyeral  paicels  to  other  persons  respectively  by  ipdeQtni^ 
of  ieaae  and  release,  to  which  JSMam  was  also,  a  party,  mada  in  th^  sayiia 
form,  and  containing  the  same  exceptien^,  reservations,  gifto,  grants,  andooir*; . 
enanta  as  wete  contained  ia  the  before-men;(ioned  indentures  of  lease  ^ki  Mp. 
lease  boShhon,    And  that  afterwards^  on  the  1st  of  January  1777^  aU  U)# 
eataie,  right,  title,  inleresi,  and  pioperiy  granted  and  conveyed  tpi  JSo^ian^jKp 
the  said  indentures  of  ^eaae  and  lelease^of  the  S8ib  and  20th  of  Mjareh  6  Wn, 
dk  Mn  and  also  granted  and  conveyed  to  the  said  sev^eial  other  peraoni^  by 
iadenttties  of  lease  and  release,  by  divera  mesne  despenta  and  conveyjanc^i^ 
became  aad  were  vested  in  Gwrge  Hyuk  Clarhdi  as  tenant  for  life  theroof^ 
without  impeachmem  of  waste,  and  that  he  is  now  seised  thereof  ioK  hia  lifiv, 
without  impeachment  of  waste.    That  on  the  1st  of  Jarmary  1781,  aH  the 
estate,  right,  tide,  interest,  propeity,  claim,  demand,  and  power  of  the  said  -S^v 
Hydt^  which  was  excenled,  reserved,  given,  granjted«  or  conveyed  tp.  him.  h^ 
the  said  i^identurea  of  lease  and  release,  became  and  weioe,  by  divexa  mesne 
assignments  and  conveyances,  vested  in  the  plaintiff  Chfiiham  in  fe^,  wti^ 
is  now  entitled  thereto  in  the  same  and  in  as  ample  and  beoe^oial  a,  xai^-^ 
ner  as  the  Ed.  Byde  would  have  been  if  now  living.     Thai  on  the  la| 
of  January  1781,  all  the  estate,  right,  title^  interest,  property,  daima  de- 
mand, aad  power  of  the  said  £.  Hyd^  which  was  excepted,  reserved,, 
given*  granted,  or  conveyed  to  him  by  the  said  other  conveyancea  to  .tbo  si^d 
ether  persons  respectively,  became  and  were,  bv  divers  mesne  descents  and  con^n 
veyanoes,  vested  in  the  plaintiff  in  fbe :  and  t^at  be  ia  now  entitled  thereto  i^ 
the  same  and  in  as  ample  and  beneficial  a  manner  aa  the  sai4  £•  S^di^  would 
have  been  if  now  living.    That  upwards  of  60  yoara  ago,  and  also  witblUi 
•0  veara,  the  peraens  respeotively  ckinung  under  the  said  E.  Byde  by  virtue 
of  the  exoeption,  reservation,  gift,  grant,  et  cenveyanoe  to  him  in  the  said  i««^ 
dentures  of  lease  and  release  above  pariicularly  mentioned,  and  thw  reapeci 
tive  lessees  and  agents,  have  from  time  to  time  at  their  pleasure  dug  and  gq\ 
coals  for  their  own  use  under  the  premises,  mentioned  in  the  said  indontuvas^ 
of  lease  and  release  above  particularly  mentioned,  and  have  from  time  to  timt 
paid  or  allowed  to  the  persons  who  were  owners  or  tenants  of  the  estate  and 
interest  conveyed  to  the  said  jD.  BbAfon,  as  aforesaid,  different  sums  of  money 
as  compensations  for  the  injury  from  time  to  time  done  to  the  land.    Tbfll 
speeial  verdict  then  aet  forth  an  agreement  in  writing,  made  on  the  4th  of 
Novitnber  1789,  at  Prulen,  between  the  plaintiff  and  one  FhttAer,  and  signed 
by  them,  (which  FUtcker  was  then  an  agent  of  the  said  6.  Byde  Chrke  for 
the  management  of  his  collieries  in  Houghton^  worked  by  a  water  engine  i  . 
6.  J7.  CkLrk€  then  being  resident  in  the  IslaDd  of  Jamaica  ;  and  which  Fletch^ 
tr  made  the  agreement  on  the  behalf  of  6.  H.  Clarke  without  any  special 
authority  for  that  purpose  from  0.  H.  Clarke^  and  without  his  (FUtch«r^$) 
having  any  knowledge  of  the  aaid  indentures  of  lease  and  release,)  whereby 
it  was  agrmd  between  the  plaintiff  and  l%<cAer  as  follows ;  *<  1st,  Mr.  Ckih 
ham  agrees  to  aet  all  coals  in  Haughtem  that  lie  above  the  level  of  or  cm  be 
laid  dry  bv  Mr.  Clarke's  present  water  engine  iA  Haug^m  to  M(t  C!|<ir^  of 
Vol.  II.  65 
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H^i  except  eo  mnch  of  his  coal  as  is  in  a  meadow  in  Hm^gMam  caJM 
Jatper  Meadom  in  the  occupation  of  5.  Hague^  which  coal  in  said  meadow 
Bb.  Chetham  agrees  to  set  to  Mr*  Arden  of  Stockport,  together  with  the  lih^rtT  of 
sinking  pits,  &c.  for  the  getting  and  vending  the  same.  2d, Mr*  Clarke^  Mr. 
Arden  to  begin  with  all  convenient  speed  to  prepare  for  getting  said  coal  fespec- 
tively  9  and  work  the  said  intended  collieries  in  a  regular  and  proper  maoner,  oo 
as  to  get  said  coal  in  its  due  course  wi^h  their  other  coal  in  other  lands  adjoin- 
ing,  according  to  the  usual  method,  dec.  Ski,  Mr.  Clarke  and  Mr.  Arden  to 
render  an  account  once  in  each  month,  if  required,  ot  all  coal  which  shall  have 
been  gotten  and  sold  by  them  respectively,  and  suffer  Mr.  Chetkam  to  inspect 
the  coUiery  books,  &c«  and  once  in  every  quarter  of  a  year  pay  one  penny  for  er* 
ery  horse  load  of  coal  so  gotten  and  sold ;  and  also  to  allow  Mr.  CAerAcm  to  take 
and  carry  away  for  the  use  of  his  own  fire  two  horse  loads  of  coal  from  each 
of  their  coal  pits  weekly,  &c.  4th,  Mr.  Chetham  not  at  any  tinBo  to  do  or  suf- 
fer any  thing  whereby  the  said  collieries  of  Mr.  Clarke  or  Mr.  Ardem  may  be 
injured,  6us,  And,  lastly,  Mr.  Chetham  agrees  to  execute  a  lease  to,  Mr.  Ar^ 
dem  and  Mr.  Clarke  as  soon  as  leases  and  counterparts  can  be  prepared  agree' 
able  to  the  above  conditions.  It  is  at  the  same  time  agreed,  that  Mr.  Chetham 
is  to  have  the  liberty  of  appointing  one  collier  to  he  employed  at  each  pit,  and 
such  collier  to  be  paid  the  usual  wages  by  Mr.  Ardem  and  Mr.  Clarhgf  he 
doing  the  like  work."  That  such  part  of  the  coals  mentioned  in  the  inden- 
tures 0^  lease  and  release  of  the  ^h  and  29th  of  March,  6  W.  Ic  M.,  a» 
lie  above  the  level  of  or  could  be  laid  dry  by  the  water  engine  of  the  said 
G.  H.  Clarke  in  the  agreement  mentioned,  are  part  of  the  cools  comprised  in 
the  above  agreement.  That  G*  H.  Clarke,  after  the  making  such  ^eement, 
assented  to  it,  and  by  virtue  thereof  frofti  time  to  tioie  got  the  coal  lying  above 
the  level  of  his  said  water  engine,  and  he  and  his  agents  or  lessees  have  reg* 
nlarly  from  time  to  titne  hitherto  paid  to  the  plaintiff  one  penny  for  every  horse 
load  of  coal  gotten  under  the  said  agreement.  That  the  plaintiff  has  firooi 
time  to  time  since  the  making  of  the  said  agreement  appointed  a  collier,  who 
has  been  employed  at  each  pit  by  G.  H.  Clarke,  and  been  paid  by  him  accor* 
ding  to  the  agreement.  That  G.  H.  Clarke  afterwards,  on  the  22d  of  Decern' 
her  1798,  demised  to  the  defendants  the  coal  mines  mentioned  in  the  agree* 
ment,  together  with  his  other  coal  mines  in  Houghton,  as  tenants  from  yeas 
10  year,  who  entered  and  wete  possessed  of  the  same.  It  then  stated,  that  the 
defendants  got  the  cpala  in  question  under  the  premises  mentioned  in  the  inden* 
tures  of  lease  and  release  of  the  28th  and  29th  of  March,  6  W.  &  M.,  which  coals 
were  gotten  by  them  under  a  level  of  the  water  engine  of  G.  H.  Clarke  men- 
tioned in  the  agreement,  and  that  no  part  of  the  said  coal  could  be  laid  dry 
by  the  said  water  engine ;  and  that  i)o  part  of  the  said  coals  were  comprised 
in  the  said  agreement.  Thai  notice  was  given  by  the*  plaintiff  to  the  defend- 
ants not  to  get  the  coals  so  situated,  and  that  the  defendants  after  such  notices, 
got  and  converted  the  same  to  their  own  use,  dec. 

Littledale  for  the  plaintiff,  after  stating  the  question  to  be.  Whether  Ed- 
ward  Hyde,  the  releasor,  had  an  exclusive  right  to  the  coal  under  the  lands 
thereby  conveyed,  or  onlv  a  concurrent  right  with  Daniel  Hobsem,  the  re- 
leasee, from  whom  the  de^ndant  claimed,  contended  that  the  covenant  where- 
by Hobton  *'  covenanted  and  granted  to  Ed.  Hyde  and  his  heirs,  die  that  it 
should  and  might  be  lawful  for  E.  H.,  his  heirs,  die.  at  all  times  to  enter  into 
all  or  any  part  of  Hie  premises  to  dig  for  coal,  &c.  and  carry  it  away,  &c. 
whicti  covenant  was  contained  in  the  indenture  whereby  Nettleten,  the  mort- 
gagee, at  the  instance  of  Ed,  Hyde,  conveyed  the  legal  estate,  and  £.  Hyde 
released  his  equity  of  redemption  to  Hobeon,  did  amount  to  a  reservation 
and  exception  of  the  coal  in  tne  grant  to  Hobton,  the  legal  estate  and  inherit- 
ance of  which  remained  in  Ed,  Hyde,  and  those  claiming  under  him. 
Shep.  Touch.  77.  Shop.  Com.  Assar.  303.  Go.  Lit.  47.  a.,  which  latter  (a. 
7.)  notes  Drake  v.  Muaday,  Cro.  Car.  207 ;  where  there  vras  a  lease  for 
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vaars  by  indenture,  and, the  lessee,  corenanted  to  pay  6L  a-year ;  and  held  to 
be  a  reservation.  [Lord  EUenboraugk^  C.  J.  Is  there  not  a  eeneral  rule 
which  overrides  all  these  cases,  namely,  that  the  words  of  the  deed  shall  enure 
according  to  the  apparent  intent  of  the  parties,  as  by  law  it  may ;  as  in  Lord 
Maunljoff^s  case.  Moor,  174;  where  a  promso^  though  usually  taken  as  a 
word  of  condition  or  covenant,  yet  coupled  with  and  explained  by  other  words, 
was  holden  to  operate  as  a  word  of  grant?  There  is  no  ma^ic  in  words.] 
Here  then,  the  intent  was,  that  Ed.  Hyde  should  have  the  exclusive  right  to 
the  coal ;  and  Lord  Movnijoy^s  case  is  an  authority  for  that  construction. 
And  there  needs  no  authority  to  shew  that  Ed.  Hydfi  had  a  fee.  Lord  Mount' 
joy*s  case  is  more  fully  reported  in  1  And.  307,  where  it  is  stated  that  he, 
being  seised  of  two  parts  of  the  manor  of  Sanford,  by  indenture  inroUed, 
bargained  and  sold  the  same  to  J.  and  C.  B.  and  to  the  heirs  of  J. ;  which 
indenture,  afler  several  covenants,  proceeded  thus :  '*  Provided  always,  and  it 
is  covenanted,  granted,  concluded,  and  agreed  between  the  said  parties,  and 
the  said  /•  and  C.  B.  and  their  heirs  covenant  and  grant  to  and  with  Lord 
Mmmtjwf^  his  heirs,  &c.  that  it  shall  be  lawful  to  and  for  the  said  Ld.  Af., 
hi^  heirs,  dsc.  at  all  times  hereafter  to  have,  take,  and  dig  in  and  upon  the 
heath  ground  of  the  premises  from  time  to  time  sufficient  ores,  heath  turves, 
4Ee.  for  the  making  of  alldm  or  copperas,  and  to  build,  '&c.  without  let  or  in- 
terruption of  the  said  J.  and  C.  JB.,  their  heirs,"  &c.  And  the  opinion  of  the 
Judges,  amongst  pther  points,  was,  1.  That  the  two  parts  were  sufficiently 
conveyed  to  the  said  /.  and  G.  JB.  absolutely  without  any  condition ;  2.  That 
Ld.  A.  by  the  assurance  passed  by  him  and  /.  and  C  JB.  had  sufficient  inter- 
est and  right  in  fee  to  dig  such  turves,  ote,  &c.  as  mentioned  in  the  proviso. 
[Lowrenee,  J.  There  Lord  Mtmntjoy  was  sensed  of  the  legal  estate  at  the 
time  of  the  grant,  which  makes  all  the  diftrence.]  Lord  MnuUjofft  case 
was  only  a  liberty  to  dig  ore,  Ax.- for  a  particular  purpose. 

Lord  ELLBNBdaouGH,  C.  J.  Even  if  E.  Hyde  had  been  seised  of  the  legal 
estate,  which  he  was  not,  yet  the  liberty  reserved  of  digging  for  coab  could 
not  give  him  the  exclusive  right  to  them.  No  case  can  be  named  where  one 
who  has  only  a  liberty  of  digging  for  coals  in  another's  soil  has  an  exclusive 
tight  to  the  coals,  so  as  to  enable  him  to  maintain  trover  against  the  ewner 
of  ihe  estate  for  coals  raised  by  him.  The  case  of  Lord  Mounijay^  as  cited 
from  Anderson,  is  decisive  against  the  plaintiff;  and  still  more  as  it  is  report- 
ed in  Godbolt  (a),  which. is  directly  in  point.  Those  who  compared  it  to  a 
grant  of  common  uau  nomire  used  that  as  the  strongest  instance  to  shew  that 
it.coi|ld  not  be  an  exclusive  right.  '- 

Lawbsncb,  J.  The  covenant  in  this  case  cannot  operate  as  an  toceptioa 
or  reservation  in  favour  of  E.  Hyde^  who  had  no  legal  estate  in  him  at  the 
time,  but  only  the  equity  of  redemption.  He  was  in  law  no  more  than  a 
stranger  to  the  estate,  and  could  not  except  or  reserve  that  which  he  had  not 
before*  The  covenant,  therefore,  can  only  operate  as  a  grant ;  but  a  grant 
will  not  pass  the  hnd  itself  without  livery. 

Per  Curum,  Judgment  for  the  Defendant 

fVeod  was  to  have  argaed  for  the  defendant 

"  ■  ■       ■■■       I     !■      ■■■»  .,.  I  I  ,         ,       I  11  I      ■    I    .  ■  ■  ■'     ■  I       II      ^        I  1  ■    I 

(«)  Oodb.  17.  And  mda  abo  4  Leon.  147, 8.  C,  wlieie  it  is  nid,  that  tlie  JmtioM 
*^  were  of  osiaioB  that  Brown  and  his  heirs,  aotwithitandiog  the  gvaat  to  the  lord,  owners 
4if  the  JMil  theiip  might  dig  there." 
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Hall  V.  Cazenove. 

4fiirt,477.     F0b.  3,1804. 

One  miiy  declare  in  covenant  Chat  the  deed  Was  indenUd,  made,  and  eonduded  on  a  daj  anb- 
Beqdent  toihe  day  oh  Which  the  deed  itself  ia  atkted  on  thelkce  of  it  to  have  been  M^in^- 
ari,  trtotfa  told  t&mdmdtU.  Where  a  charter-party,  dated  6tb  of  l*a*fWry,  bat  mve^ied  not 
tobeexacated.tiU  the  15tbof  JIforcA; contained  a  covenant 'by  the  owner  that  the  ship 

^  Mhrndd'ond  would  proceed  from  D,  where* abe  then  lay  an  or  before  the  VM  of  Febrnaiy, 
on  her  outward-bound  voyage,  and  return,  &c.  and  a  Covenant  by  the  freighter  that  lit 
'€iMdiaraH&n  of  ecert/ thing  atove  «Miift(med,)&c.  he  would  nay  ceHain  Mi|^ht  for  the  tdy« 
^9igo;  ihetoyajpi'bemg  af«rred  to  be  performed,  and  the  fiv^ht  MhM!d,'tlie  owner  miy 
•iteover  in  an  aetion  efoovertLnt,  Without  Averring  that  the  ahip  sailed  ekor  bifne  tMe-^ik 
if  February;  such  covenant  that  the  ship  ahould  sail  on  or  brfore  the  \2th  qf  Febroaiy 
lieing  either  no  cdhditidn  pk«cedent,'bdt  only  Ui  independent  cdv'entfnt,  ibr  breadh  of 
irhich 'the  party  bald  his  reinedjrin  daniages;  or  n6i  of'the  snbatanbe'tif  the  coiitraiA, 
wliidi'wasmrtlie  perfbnnlngof  thevovage  for  Whieh  foe  ship  Waa'^hiirtMeflvatidrewiiiqg 
|ihe*ffei|;ht;  orbein^^  tendered  Inlpoaalble  to* be. performed  bjr'the.paities  themselves 'AOl 
having  executed  the  deed  till  liter  the  time  appointed  for  doing  the  act,  and  th^eby  dis- 
'pensSng  With  the  p^rform>iii<9e  df  it 

THE  plaintiff  de<^lai«d,  'that  mrhefaas  by  a'cbarter-paity  of  <affineigbliDeitt, 
^pttrporting  to  be  indtnied^mikde^  utidcanclkd^  Jn  London  on '^the  Glh^of  jPafr- 
'fttury  1801, between  theplaiDtiff as  oWoer  of  the  ship  Arg9,then  hfmg in 
*llie'n^er  'Tifaiiiief,  and  bound  on  a  voyage  to  Demerark^  '6n  the*one:paFt,  and 
^th^'defenilftnt'apd'otaie  J.'£.  of  London^  roerchants,  on  the  othenpatt; 'biit 
lprhicfa;cfaaner-)Nirly*WB8  infact^rvt  indented,  made,  and  condmdedt^er  the 
sflRiid  ^th  of  Feiruaryi'iictLnd'nko  after  Me  ^12^  ofthemme  Febrimiy,  to  Wit, 
'^en^'fle'l^p/' March  1801;  and  not  on  theaaid'6th<df'Fe&r«ary,or'ataDy 
time  before,  or  on  diesaid'lQthof 'i^e^rtmryin  that  year;  and  Wasalso  in  fact 
<iMM<ttf«{  idiffered  by  'the  -plaintiff  anddefen^nt  only,  and  not  *b^  the  toaid 
**J.'S,';*^mke  .part  of  which  aaid  charter^patty  aealed,  6ec.  the  plaintiff  now 
'brings  here  -intocobrt,  the  date' whereof  is.  the  said'6ih  of  •February  ^1801 ;  it 
^was  'witnessed,  <  that  the  «aid  owner,  for  the  coifsideretiona  afttfr  mentioned, 
^eofenattCedund  agreed  with  the  aaid  freighters,  that  the^aid  ship 'ihould  and 
^M«mlii:  proceed' from  Dtptfbrd^vrhete  she  then  hy,  on  4r  before  ike  IfUk  doff 
^\ofike  uM  February' to  the  port  of  reixdcfzvoas  for  the*  ships  that-wtiretojom 
*c6l)#oy  for  the  West  htdies^vnid  TiEroceei/iknder  convoy' to  Detnir^tra;  and* on 
*<M]:«efy*ef  the  cargo  outwaids,  whichwasto  be  within' ten  days mfter arriY«l, 
ahe  should  and  would  receive  on  board  from  theagenteofthe  freighteite'a  full 
*€i!lfgo,^ke.^vA  baring*  feceivedthe  same  to  board,  should  therewith 'proceed 
*flbAi*thencc,<a|terthe-ezDiration  of  the  lav-days  thereinafter  mentioned,' to  the 
ipladB  of  rendeavons  for  the  ceiktoy  for  Engiind,  and  'fasvialgf  joined  the 'fleet, 
'Mdnld  aailthetewithtfor'lioiidlimy'and  there  make*  true  delivevy  of 'the  caigo 
ffo'tbe* iMghterSi'^BC.    And  it  wds ^also  in  the- said  chartert^rtv dllegeid,  that 
*  the  said  owner  did  thereby  covenant  atHl  «gtee  *with  the  said  fighters,  thai 
ike^^^tU'Aip  shmM'ond'wkuld  proceed  on  her  intended  voyage,  on  dr  before 
the  day  before  mentioned.    And  the;p^tntiff,<a8  such'  owner  <sf  llie'ehin,  bore- 
*iianted'wm-the- freighters  ^t  the- ship- should  Uty-oxDomeren^t for  unloading 
|l!le^^tWatd,-*a«d  kMidin^  ih^  fabmewiird  eafgo,  60  nMit)ing^day8,^10  for^n- 
•teaVKnjg.'atifd' the' remaining  60  only  to 'be  reckoned  from  tinbadi'ng)  iind'the 
usual  time  for  unloading  on  her  return  to  London,  &c. ;' in  consideration  where" 
of,  and  of  every  thing  therein  above  mentioned,  the  defendant  covenanted  and 
agreed  that  the  said  freighters  should  load,  &c.  in  the  port  of  D,  within  the 
time  limited,  and  should  pay  the  freight,  &:c.  in. two  months  after  reporting  at 
.  the  custom-house  at  London,    And  the  plaintiff  thereby  covenanted  with  the 
freighters  that  they  might  keep  the  ship  on  demurrage  at  Demerara  20  run- 
ning days  on  the  whole,  on  payment  to  the  plaintiff  of  10/.  a-day  for  every 
day  beyond  the  lay-days  before  mentioned.    The  plaintiff  then  averred,  that 
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Ihft  sbip  dUd,  afitr  ttwrntking  of  die  «aid  dimi«er-piity,  tie.  on  the  I6iki>f 
Mftich  «D  icfae  year  mSomtidj  proceed  from  Dept^Dvd  upon  the  mid  voyage,  un- 
der and  om  ike  terms  las  by  the  charter^perty,  d»;.  lo  the  port  of  rendezvous 
for  the  ships  that  were  to  join  convoy  in  die  Weei  Indies  with  her  outwaid 
boojftd  eaTgo»  which  had  heen  shipped  by  the  fireigfalers,  and  iifierwards  .pro- 
ceeded tmider  convoy  to  Demerara,  where  she  arrived  on  the  29th  of  May  fol- 
lowing:. That  she  delivered  her  ootward  bound  cargo  within  ten  day?  a(\er, 
iaM  mceived  a  fo^l  homeward  carrgo  from  the  agents  of  the  freighters, "and  lay 
«t  D.  ^  TODDing  diiys  for  the  purpose  of  onhMiding  and  reloading,  and  that 
the  freighters  kept  the  ciiip  on  demnrrage  at  Demerara  above  the  lay-days  in 
the  charter-party  mentioned,  which  demurrage  amounted  to  200/.  l!1iat  the 
ship  afterwards  joined  convoy,  dec,  and  on  the  37th  oi  January  1802,  arrived 
•«t  hmiam^mih  fcer. homeward  cargo,  dec.  and  there  ended  the  said  voyage, 
<and  the  iveigbt,dEe.  amonnted  to  1668/.  %s. :  and  then  the  plaintiff  averred,  that 
two  iaioiilihs«nd  upwards  had  ekped  from  the  tine  of  reporting  the  ship  at 
ilia  eoslom-boBse,  and  that  thcmgh  he  had  performed  and  been  ready  and  wil- 
ling to  perform  every  thing  in  the  oharter-fMrty  contained  on  his  part  to  be 
■pewpfmed,  Wid  whmk  em  kis  part  amd  'behalf  eotdd  possibly  be  perfsrmied,  ac- 
<conling  <le  the  tenor  and  effect,  tme  intent  and  meaning,  of  the  charter-party, 
|M  the  defendant  did  not,  at  the  expiration  of  two  months  from  such  report 
<a8>iifi>Besaid  of  the  ahiphi  avrrval,  <dcc.  or  at  any  other  time,  pay  to  liie  plaintiff 
the  wd  sums  ior  freight,  &c.  and  demfvrrage,  but  made  delault,  d^. 

TJie  defendant,  ^rliia  plea,  craved  oyer  of  the  charter-party,  which  was  in 
•these  wovds  :-^Tbis  oharter-partj  "of  affreightment,  indented,  made  and  eon- 
^oiudedm  hmd&nHm^th  day  of  February  1801,  between  J.  H.  (the  plain- 
ttiff)  ^fwner  of  the  afaip  Ar^o,  juHo  lying  in  the  river  Thames,  and  bound  on  a 
-voy«ge  to  iDemgrare^  of  tl»  one  part,  and  C.  T,  C-  (the  defendant)  and  /.  B. 
•dec.  of  the  olber  part,  witnesseth,  that  the  said  owner,  for  the  considerations 
•hereiaafter  mentioned,  doth  covenant,  d^c.  with  the  said  freighters,  ^.  that 
the^said«hipD&a2Z  and  wUl  proceed  from  Deptfordt  where  she  now  liesroit  or 
^fote^ke  i2lA  of  this  present  February,  to  the  port  of  rendezvoas,  4ec.  and 
proeeed  under  icoDVoy,  dec.  to  Demerara,  dsc.  and  proceed  from  thence^  hue. 
for  London  fas  beibre  set  forih  in  the  deolairation),  in  witness  whereof  the 
,pavtioa  hsive  hereonto  set  their  hands  and  seeds  the  day  and  year  first  above 
'Mfritiem:  andithen  the  defendant  demurred,  and  shewed  for  causes  that  it  is  not 
adleged,  nornloea  it  appear  by  the  declscation,  that  the  said  ship  did  proceed 
from  Deptfbrd  on  or  before  the  12th  of  the  said  February  in  the  charter-party 
mentioned  to  the  place  of  nrende^vous,  Ice. ;  nor  that,  tne  charter-party  was 
fftnstdndontid,  mmde,  and  eonohtdedafter  the  0th  oif  February  11801.  Bat  that 
it  appears  by  the  eharterparty,  that  the  same  was  indented,  made,  and  eon- 
4slimed  on  the  aaid'Oth  of  Fmruary  ^in  the  year  aforesaid ;  and  that  the  alain*' 
tiff  is  by  jlaW  estopped  from  ^making  the  said  allegation,  dec  Joind^  m  de- 
rmuvren 

Oilos,  in^support  of  the  derouner,  nfter  observing  that  the  allegation  in  the 
^eelaratioU'Wasmottthat  the  oharte^party  was  setded  and  deHvered  ndefr  iiit 
•date  of  it,  which  ie  the-Bth  of  Fibruory,  but  the  allegation  was  of  the  time 
<when  it  'was  indmted,  made,  tand  eembuded,  argued  that  the  plaintiff  was  «»- 
atoppad  from  aUaging  that  the -charter-party  was  indented,  made,  and  conehid' 
ndmder  the '6th  of  February,  wihen  it  appears  upon  the  face  of  it  as  stated  to 
lianre  beeon  itidented,  made,  *and  eanehuUd  on  the  '6th  of  Fdnruary.  And 
•thoiliBrh  ittbe  oompetem  to  aipavty  to  mver  diat  a  deed  was  •i2fffc'a0Feid  after  the 
dalbo,  ^dt  he  easnotmdke  any  allegattion  inoonsi^tent  with  the  deed.  Ooddard^ 
aaae,^:BiBp.4  rb.,  9fo.  Abr.  Obligation,  pi.  40.  iDepanute,  pi.  14.  [Lord 
'BOsininroagh,  <3.  J.  'Stone  v.  3ah,  8  Lev.  d46,  is  decisive  to  shew  thait  a 
(party  imi^  aver)a4]eliver3^  of  a  deed  on  landther  day  than  that  on  which  it 
:Wttrs  date.]  Q^ho'diatmotion  taken  is,  dncfa  party  camaot^aver  a  delivery  on 
«  day  vprior  tto  the  date.    >But  df  the  phintiffbe  not  estopped  fiom  making  the 
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particokr  allegation  in  the  declaration,  as  being  eqaiTalent  to  an  avennent  of 
the  day  of  delirery  of  the  deed ;  then,  2dly,  the  deed  must  be  considered  as 
delivered  on  the  15th  ojf  March,  in  which  case  jt  is  void  upon  the  face  of  it; 
because  it  appears  from  the  whole  scope  of  it,  that  it  was  a  condition  preoe- 
dent  to  the  payment  of  freight,  &c.  chat  the  ship  should  proceed  from  Depi" 
ford^  where  it  is  stated  that  she  then  (t.  e.  on  the  6th  of  February)  lay,  am  or 
before  tie  I2ih  o/ February,  to  the  port  of  rendezvous,'  dec.  and  proceed  under 
convoy  to  Demerara.  And  the  allegation  that  the  deed  was  executed  after 
the  12th  will  not  supersede  the  necessity  of  alleging  that  a  thing  was  done 
on  the  12tb,  which  by  the  terms  of  the  deed  is  made  a  condition  precedent. 
Co.  Lit  206. 

Lowes,  contra,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  C.  J.  First,  as  to  the  objection  that  the  party  is 
estopped  from  saying  that  the  deed  was  indenied^  made,  and  condnded  on  a 
.  difierent  day  from  that  on  which  it  bears  date,  I  see  nothing  inconsistent  with 
the  deed  in  sach  an  allegation,  any  more  than  if  ha  had  alleged  that  it  was 
sealed  and  delivered  on  a  day  subsequent. ,  It  is  quite  unimportant  when  it 
was  indented,  and  equallv  so  when  it  was  made^  by  which  may  be  understood 
when  it  was  laritten.  Then  the  only  material  word  is  eandmdedf  and  a  deed 
can  only  be  said  to  be  concluded  when  it  is  delivered.  The  time  of  delivery 
is  the  important  time  when  it  takes  its  effect  as  a  deed ;  and  the  case  of  Siomt 
T.  Bale,  3  Lev.  348,  is  in  point  to  shew  that  the  delivery  may  be  averred  to 
be  after  the  date.  There  is,  therefore,  no  repugnancy  in  the  allegation. 
Then,  2dly,  it  is  objected  that  the  sailing  on  the  12th  of  February  was  a  con- 
dition precedent,  the  performance  of  which  was  necessary  to  be  alleged  to  en- 
title the  plaintiff  to  recover.  If  it  had  been  possible  to  have  been  performed 
at.  the  time  of  the  delivery,  if  the  time  itself  had  not  then  gone  by,  the  incli- 
nation of  my  opinion  at  present  is,  that  it  "would  have  been  a  condition  prece- 
dent. I  do  not,  however,  mean  to  give  any  opinion  on  that  point.  But  here, 
when  the  deed  was  executed  or  concluded  by  the  delivery,  the*  stipulation, 
which  was  not  impossible  ii^  its  nature,  when  the  deed  was  first  framed,  had 
become  impossible  as  between  these  parties  from  the  time  having  passed. 
The  stipulation,  therefore,  had  then  .become  wholly  nugatory,  and  cannot  be 
understood  as  having  formed  any  part  of  the  contract  between  the  parties, 
without  imputing  to  them  tbe  most  manifest  absurdity.  Then  the  rest  of  the 
contract  may  take  efiect^  which  was  prospective  at  the  time  when  the  deed 
was  concluded. 

Gaoss,  J.  declared  himself  of  the  same  opinion. 
.  Lawrbncs,  J.  Though  the  allegation  here  be  not  in  exactly  the  same  words 
as  in  Goddard'scAse,  yet  it  is  the  same  in  substance :  and  according  to  that 
case,  though  the  deed  appear  on  the  face  of  it  to  have  been  made  on-  one  day, 
yet  if  in  truth  it  were  delivered  on  a  subsequent  day,  that  may  be  shewn  by 
averment ;  and  th^e  is  no  more  inconsistency  in  the  one  case  than  in  the 
other.  Then  as  to  the  second,  objection  ;  I  doubt  whether  the  sailing  on  or 
before  the  12tb  of  February  be  a  condition  precedent  on  the  part  of  the  plain- 
tiff to  his  recovery :  it  is  a  covenant  that  the  ship  should  or  would,  dsc.  pros- 
pectively. But  taking  it,  as  my  lord  has  said,  to  be  a  condition  precedent  in 
the  terms  of  it,  yet  having  become,  bv  the  lapse  of  time,  mitogether  impossible 
when  the  deed  was  executed,  it  could  form  no  part  of  the  agreement  between 
the  parties.  But  in  construing  instnunents  we  must  look  to  the  substance  of 
them  in  order  to.discover  the  meaning  of  the  parties ;  and  lodiing  at  the  sub- 
stance of  this  charter-party,  it  is  not  unlike  tne  case  of  ConOaUe  v.  CMefte, 
Palm.  397,  where  the  plaintiff  covenanted  in  a  charter-party,  that  his  ship  should 
sail  with  the  next  wind  upon  a  voyage  to  Cadiz  ;  and  the  defendant  covenant- 
ed, that  if  the  ship  went  the  intendled  voyage  and  returned  to  the  Dewne^  the 
plaintiff  should  have  so  much  for  the  voyage.  The  defendant  traversed  that 
the  ship  sailed  with  the  next  wind ;  and  upon  demurrer  die  traverse  was 
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OTer-raled ;  for  the  snbstaiice  of  the  covenant  was  considered  to  he  that  the  ship 
should  perform  the  intended  voyage,  that  being^the  primary  intention  of  the 
parties,  and  toot  merely  that  she  snonld  sail  with  the  next  wind,  which  might 
change  6very  hour.  AnB  that' this  was  shewn  by  the  covenant  of  the  defend- 
ant^  who  was  to  pay  so  much  for  the  freight ;  (hat  is,  for  performing  the  voy- 
ase,  and  not  merely  for  sailing  with  the  next  wind.  So  here  the  snbstance 
of  the  covenant  is,  that  the  ship  shall  go  to  Demerara  on  freight  and  return 
again.  I  take  this  to  be  rather  a  case  of  matual  covenants  than  a  condition 
precedent,  and  in  that  view  the  case  of  Boone  v.  Eyre(a)  is  material  to  be 
attended  to.  That  was,  where  the  plaintiff  had  conveyed  a  plantation  in  the 
West  Indiesj  with  the  negroes  upon  it,  to  the  defendant,  in  consideratida  of 
an  annuity  to  be  paid  him  for  his  life  ;  and  covenanted  that  he  had  a  good 
titleio  the  land,  and  was  lawfully  possessed  of  the  negroes,  and  that  the  de- 
fendant should  quietly  enjoy.  Ana  the  defendant  covenanted  that  the  plain-  - 
tiff,  wdi  and  tndy  performing  aU  and  everf  thing  therein  contained  on  his 
part  to  be  performed,  he  (the  defendant)  would  pay  the  annuity.  The  breach 
assigned  was  the  non-payment  of  the  annuity.  The  defendant  pleaded,  that 
the  plaintiff  was  not  at  the  time  of  making  the  deed  legally  possessed  of  the 
negroes  on  the  plantation,  and  so  had  not  a  good  title  to  convey.  But  it  was 
holden  thist  theae  were  mutual  covenants,  and  that  where  mutual  covenants 
go  only  to  a  part  of  the  eonsideraiion  on  both  sides,  where  a  breach  may  be 
paid  for  tn  damages,  there  the  defendant  has  a  remedy  on  his  covenant,  and 
shall  not  plead  it  as  a  condition  precedent.  According  to  this  case,  therefore, 
it  woald  not  have  been  a  condition  precedent  to  the  plaintiff's  recovering  on 
the  covenant  for  freight  even  if  it  had  been  possible  for  the  ship  to  have  sailed 
on  or  before  the  12th  of  February^  and  she  had  not  done  so.  And  if  the 
voyage  has  been  performed,*  and  the  profit  of  it  gained  by  the  defendant, 
there  can  be  no  foundation  for  saying  that  the  defendant  shall  not  pay  the 
fteight  for  it ;  and  he  may  recover  damages  for  the  not  sailing  in  time,  if  any 
have  been  occasioned  by  it(l). 

Lb  Blahc,  J.  The  substance  of  the  pleadings  shews  that  the  charter- 
party  was  executed  after  the  day  on  which  it  bears  date,  which,  by  all  the 
authorities,  the  defendant  is  not  estopped  from  doing.  Then  as  to  the  other 
objection ;  if  the  defendant  sustained  any  damage  by  reason  of  the  ship's  not 
having  sailed  on  the  particular  day,  he  may  recover  it  by  bringing  his  action 
on  the  covenant;  but  at  any  rate,  the  objection  does  not  go  to  the  plaintiff's 
right  of  action  as  on  the  ground  of  a  condition  precedent 

Judgment  for  the  plaintifl^). 

.(«)B.  R.£.17GMi3.1  H.  BlM.a73.a,UHlin  Ctmphdlr,  Jotus^STerm  Rep,  673. 

0)  Vide  mukiey,  Atkimmm,10  EuX 236.  Dmridson  t.  Gvfwmty  19  Eait  381.  Bammmm 
▼.  7M«,  1  Campb.  377.  Beimel  v.  Ptz/ey'«  Exrs.j  7  Johni.  2m9.  1  Wms.  Stand.  320.  c»  1 
Chitt.  Plettd.  314. 

(9)  [SkrgmtU^  J.  in  tlie  ene  of  Wright  v.  Smithy  in  4  W.  &  8. 527,  decided  by  the  So* 
pnoM  Cottrt  of  Penasrlvaiiia,  in  184S|  stye  **^  It  is  now  settled,  that  tbe  dependency  or 
independency  of  mntnal  eovenanti  does  not  arise  from  the  nae  of  any  Mrticular  phraseolo- 
gy, sQch  as  eoTenant,  condition,  consideration  or  the  like,  or  on  the  oolloeation  or  words  or 
sentences  in  an  tnatmnient  llie  nature  of  the  transaction,  and'  the  object  and  design  of 
the  patties,  are  to  be  looked  st,  and  each  constmction  is  to  be  given  as  will  besteffectmte 
their  obisct  and  do  jostiee  between  them/' 

As  lid.  EiUakonmgk  said  in  the  previous  cass  of  OMma  v.  WUUammm^  •*  there  is  no 
BMgic  in  words.**— W.] 
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Plasket,  Executor  of  Flasket,  v.  Hugh  Beeby  and  Mary  his 
Wife,  Sarah  Thompson,  Widow  Sarah  Beebjr,  and  Joseph 
Corox  and  Ann  his  Wife* 

4  East,  48S.     Eeb.  3,  1804, 

Ab  infant  dcviaee  raed  by  a  ipecialtT  credUot  vf  tlw  deriaor  oannaft  fit j  th«  parol  l»  demir 
bj  leaaon  of  his  ttooafe,  aaob  pri^ikffe  of  a^  beir  wbp  is  in  bj  (wweot  not  beiqg  •stea- 
ded to  a  devisee  by  the  itat.  3  W.  4k  AL  c  14,  which  charges  tht  land  in  his  hands  te 
the  specialty  debts  of  the  devisor.  ^ 

THE  plaintiff,  as  exectttor,  kc.  dechied  in  debt  a^inst  the  defendutot 
deacribing  the  defendanta,  Mary  and  Ann  as  the  daughtera  and  e^beireases 
at  law  of  one  Jotepk  Tkomptan,  deceased,  and  the  skid  Am  and  the  defend* 
ants  H.  Beeby,  S,  Tkamptom^  and  S.  Bednf,  as  devisees  und^r  the  laal  wiU  ef 
the  said  J<»wpA  Thompsmit  of  certain  lanids,  &e.  whereof  the  said  JesqMb 
Tkompnn  was  seised  in  fee :  for  that  whereas  the  said  lampk  Thamptmm 
was  indebted  to  the  plaintiff's  testator  in  3002.  upon  bottd;  dsted  lOik  af 
AprU  1801,  for  payment  whereof  the  said  Jo$^  Thawi^nom  beand  hiaMnlf 
and  his  heirs,  executors,  &c.  to  the  testator,  hia  exectitera,  te.,  j%t  the  said 
Joseph  Thompion  in  his  lifetime,  and  the  said  defendants  aincoi  te.  bavei  aoV 
though  requested,  paid  the  same,  &c. 

Demurrer  of  parol.  And  the  said  Hngh^  and  Jtfary,  Soroi  Thmnp^m^  Jo^ 
sepk  and  JhtJt^  by  7.  Bemsom  their  attorney,  and  the  said  SartA  JBtefy  by  T. 
JEkeby^  who  is  admitted  by  the  Court  of  our  said  lord  the  king  here  to  defend 
for  the  same  S.  jB.,  she  lieing  within  age,  as  guardian  of  the  aaid  &  B.  emaa» 
and  defend  the  wrong  and  injury  when,  6c.  and  say  that  the  same  Smr^k 
Beeby  is  within  the  age  of  21  years,  namely,  of  the  age  of  18  years  and  8 
months  and  no  more,  to  wit,  at,  &c.  and  this  they  are  ready  to  verify  t 
wherefore  they  do  not  suppose  that  during  her  minority  she  ought  to  answer 
the  said  T.  Flasket  in  his  said  plea,  &c.,  and  pray  that  the  said  parol  nay 
demur  until  the  full  age  of  her  the  said  Sarsk  Beeby ^  tec* 

Demurrer.  And  the  plaintiff,  executor  aa  aforesaid,  says  that  by  reeaan 
of  any  thing  by  .them  the  defendants  abof  e  in  pleading,  alleged  the  saw  narel 
ought  not  to  demur,  nor  to  be  delayed  until  tae  full  age  of  the  said  Saruk 
Beeby  ;  because  the  said  plaintiff^  aa  executor  aa  aforesaid*  says  that  said  jdea 
of  them  the  defendants,  is  not  sufficient  in  law  to  preclude  them  from  answer- 
ing the  said  plaintiff,  &c.,  nor  that  the  said  parol  should  demur  till  the  fall 
age  of  the  said  S.  B, ;  to  which  said'  plea,  &c.  he  the  said  plaintiff,  kc  is 
not  bound  by  law  to  answer,  6cc.    Joinder  in  demurrer. 

Walker^  m  support  of  the  demurrer,  made  two  points ;  tst.  Whether  die 
infant  devisee,'  sued  on  a  bqnd  of  the  testator,  can  ehim  tk»  privilege  that  the 
parol  shall  demur  till  she  come  of  age  ?  2d,  Whether  the  other  defendanto 
can  avail  themselves  of  the  infant's  privilege,  if  any?  1st.  The  question 
arises  upon  the  staL  3  W.  &;  M.  c.  14,  which  waa  made  "  for  the  relief  of 
creditors  against  fraudulent  devises,"  and  makes  tfie  land  of  the  testator  and 
obligor  chargeable  in  the  hands  of  the  devisee,  as  it  would  have  been  had  the 
same  descended  to  the  heir.  This,  therefore,  being  a  remedial  statute,  is  to 
be  construed  most  beneficially  in  furtherance  of  the  object  of  the  Legislature ; 
which  was  not  to  benefit  the  devisee,  but  to  charge  him,  in  respect  of  the  real 
assets,  devised  to  him,  in  favour  of  die  testator's  specialty  creditors.  There 
is  no  direct  provision  in  the  act  for  extending  to  an  infant  devisee  the  same 
privilege  which  an  infant  heir  has  of  claiming  the  parol  to  demur :  and  to  ex- 
tond  the  act  so  far  by  implication  would  be  to  delay  the  object  of  the  Legisk- 
tare,  and  in  some  respect  to  defeat  it;  for  the  interest  of  the  debt  might  ac- 
cumulato  in  the  mean  time  beyond  the  value  of  the  estate,  and  the  devisee 
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would  have  all  the  benefit  of  it  in  the  mean  time.  Whereaa  the  ?ery  first 
pioTision  of  the  act  (s.  2.)  is  to  make  void  all  devises  as  against  specialty 
creditors.  The  cate  of  an  heir  differs  from  that  of  a  devisee :  for  the  one  is 
originally  bound  by  the  deed,  and  is  prima  facie  entitled  to  the  land,  and  he 
can  only* discharge  himself  for  want  of  assets  by  descent;  but  the  other  is 
only  bound  in  respect  of  the  estate,  and  has  no  claim  to  it. till  after  the 
specialty  debts  of  the  testator  are  satisfied.  There  is,  therefore,  no  reason  for 
extending  any  such  privilege  to  him  by  implication.  Besides,  there  is  a  dis- 
tinction even  as  to  the  heir's  privilege  where  he  has  the  estate  by  descent  or 
by  grant ;  if  by  grant,  which  is  most  like  the  present  case,  he  cannot  claim 
the  parol  to  demur  for  nonage:  Wallers.  Lambe{a);  nor  where  betakes 
only  as  special  occupant,  Chaplin  v.  Chaplin^  3  P.  Wms.  368.  And  in  other 
instances  the  Legislature  have  interfered  to  restrain,  but  never  to  enlarge  the 
privilege  of  nonage  in  this  respect ;  as  in  3  Ed.  1.  c.  47.  6  Ed.  1.  c.  2%  13 
Ed.  1.  St.  1.  c.  40,  and  62  H.  3.  c.  60.  But,  2dly,  at  an v  rate,  as  a  devisee 
is  only  entitled  to  the  estate  conditionally  on  payment  of  debts,  in  lieu  of  the 
heir,  the  privilege  would  at  all  events  determine  when  the. heir  was  of  age ; 
and  therefor^  an  infant  devisee  sued  with  an  adult  heir  miist  lose  his  priv* 
ilege :  or  at  least,  the  other  defendants  should  not  have  joined  with  the  infiint 
devisee  in  prayins:  the  parol  to  demur  as  to  all.  AbU  Plac  241.  Brown. 
Red.  105.       '  '^ 

Riehardtokj  contra.  The  devisee  is  placed  by  the  statute  in  the  same  situ- 
ation of  responsibility  as  the  heir  at  common  law,  and  is  entitled  to  the  same 
privilege.  And  it  is  clear  that  an  infant  heir  may  plead  his  nonage  and  ptny 
the  parol  to  demur.  So  where  there  were  several  neirs  at  common  law,  and 
one  an  infant,  the  parol  would  demur  as  to  all,  because  as  all  were  to  con- 
tribute, it  would  have  been  hard  that  the  adults  should  plead  and  have  judg<- 
ment  and  execution  against  them  when  they  could  not  have  contribution  from 
the  infant.  Com.  Dig.  Pleader,  2'E.  3.  cites  Aston's  Entr.  241.  and  Bjrownl. 
Red.  105,  which  appears  to  be  the  same  precedent.  In  Co.  Lit.  200.  a.  it  is 
said,  ^'  if  a  man  have  judgment  against  him  for  debt,  &c.  and  dieth,  his  heir 
within  age,  er  having  two  daughters  and  the  one  toithin  age^  no  execution 
shall  be  sued  of  the  lands  by  degU  during  the  minority,  although  the  heir  be 
not  specially  bound,  but  chargdl  as  terre-tenant."  And  Herber'Vt  case,  3 
Rep.  13.  a,  is  express  to  the  same  purpose ;  and  Langtfor^t  case,  Lib.  Ass. 
Anno.  20.  pi.  37(d),  that  where  an  heir  within  age  is  sued  with  adults,  the 
latter  may  join  with  the  infant  in  praying  that  the  parol  may  demur  against 
all.  If,  however,  there  were  any  objection  to  the  n>rm  of  pleading  that  the 
parol  should  demur,  Uiat  should  have  been  stated  as  special  ground  of  demur- 
rer.' The  only  question  then  is,  Whether  the  stat.  3  W.  ds  M.  c.  14,  meant 
to  throw  on  the  devisee  a  greater  degree  of  responsibility  than  the  heir  had 
at  common  law,  when  the  devisee  was  not  originally  liable  at  all ;  and  no  rea- 
son can  be  urged  why  he  should  not  be  put  upon  the  saipe  footing,  as  it  seems  to 
have  been  the  intention  ef  Ae  Legislature  to  do,  upon  comparing  the  different 

Ks  of  the  act  The  inconvenience  recited  in  the  preamble  is,  that  persons 
log  specialty  debts  which  bound  their  heirt  have  devised  away  their  lands* 
6ec.  in  fraud  of  their  crieditors ;  and  then  it  provides  a  remedy  commensurate 
with  but  not  exceeding  the  mischief,  by  making  void  such  devises  only  as 
against  such  creditors ;  leaving  them,  therefore,  by  necessary  implication  ia 
the  same  condition  as  if  the  lands  had  descended  to  the  heirs  of  the  debtors. 
It  does  not  profess  to  give  the  laqds  to  the  creditors  in  the  first  instance,  leav- 
ing the  surplus  only  to  go  over  to  the  devisees.  If  the  statute  had  merely 
avoided  the  devise  sliogeiher,  this  objection  could  not  have  arisen ;  but  it 

(a)  Dj.  321.  b.  and  1  And.  21.  and  vide  Co.  Lit  239.  a.  and  1  Danv.  Abr.  263.  O. 

(b)  Vido  Bro.  Abr.  Farol  D^mur.  pi.  16.    Bro.  Age,  pi.  36.   Fita.  Abr.  Age,  pi.  73,  and 
Het59. 
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only  avoids  it  as  againit  creditors ;  tke  efieot  of  which  is  to  let  in  the  same 
liability  as  in  case  of  intestacy,  and  no  more ;  and  then,  by  s.  3,  it  giyes 
e?ery  creditor  an  action  against  the  devisee  jointly  with  the  heir ;  and  treats 
both  heir  and  devisee  so  much  on  the  same  footing  as .  to  provide  that  a  de- 
visee, for  false  pleading,  or  not  confessing  assets,  shall  be  liable  and  charge- 
able in  the  same  manner  as  an  heir.  The  4th  section  contains  an  exception 
in  favour  of  devisees  for  payment  of  debts  and  portions  in  pursuance  of  mar- 
riage contracts.  S.  5  is  particularly  levelled  against  heirs  who  alien  the 
land  before  process  can  be  sued  out  against  them,  and  directs  that  they  shall 
be  answerable  de  bonis  prapriis  to  the  value  of  the  land  aliened ;  but  such 
land  bona  Jide  purchased  before  action  brought  is  exonerated.  And  s.  7 
directs,  that  in  case  the  heir  pleads,  and  issue  be  joined  on  riens  per  detcentf 
the  jury  shall  inquire  of  the  value,  &c.  Then  the  7th  and  last  section  pro- 
vides, that  every  devisee  made  liable  bv  the  act  *^  shall  be  liable  and  charge- 
able til  the  same  manner  as  the  heir  at  law,  by  force  of  this  act,  notwithstand- 
ing the  lands,  kc.  to.  him  devised,  shall  be  aliened  before  action  brought." 
The  whole  scope,  therefore,  of  the  act  is  to  put  heirs  and  devisees  on  the 
same  footing  with  respect  to  specialty  creditors :  and  so  it  was  considered  by 


the  Gouirt  of  Exchequer  in  Matthews  v.  Jones  and  othersia)  ;  where  lands 
aliened  by  a  devisee  before  suit  brought  bv  a  creditor  of  the  testator  were 
considered  to  be  protected  in  the  hands  of  the  alienee  as  much  as  in  case  of 


alienation  by  the  heir ;  and  yet  there  is  no  express  provision  made  in  the 
statute  to  protect  the  alienee  of  the  devisee  as  there  is  the  alienee  of  the 
heir. 

Walker^  in  reply,  said,  that  if  the  other  defendants,  besides  the  infant,  had 
no  right  to  the  privilege  prayed,  the  objection  went  to  the  substance  and  not 
to  the  form  of  the  prayer  as  pleaded  by  all  jointly.  That  the  pn?ilege 
itself  was  not  founded  in  reason,  and  therefore  the  extension  of  it  was  not 
to  be  fevoured  by  intendment.  That  the  law  so  far  favoured  the  heir 
beyond  the  devisee,  that  the  estate,  if  undevised,  descended  to  the  heir 
entire,  though  liable  in  his  hands  for  the  debts  of  his  ancestor;  but  by 
the  statute  the  devisee  as  tigainst  creditors  took  no  estate  at  all  till  after 
payment  of  debts.  That  it  was  no  where  directed  generally  in  the  act, 
that  the  devisee  should  only  be  charged  in  the  same  manner  as  the  heir, 
but  always  with  reference  to  some  parUcular  provision  as  by  s.  3,  with 
respect  to  false  pleading,  and  by  s.  7,  with  respect  to  alienations  before 
action  brought. 

Lord  Ellenborough,  C.  J.  This  case  depends  OU)  the  construction  of  the 
statute  3  W.  &  M.  c.  14.  Before  that  act  the  devisee  of  the  realty  .waa 
not  liable  at  all  for  the  specialty  debts  of  his  deyisor,  and  now  he  is 
only  liable  to  the  extent  to  which  the  statute  has  made  him  ;  but  to  that  ex- 
tent he  is  liable,  and  is  not  entitled  to  any  other  privilege  than  what  is  ex- 
pressly given  to  him  by  the  statute  :  and  that  is  silent  with  respect  to  the 
privile^  now  claimed  of  pleading  his  nonage  in  stay  of  the  creditor's  action. 
The  privilege  of  the  heir  himself  in  this  respect  is  anomalous,  and  confined 
to  the  heir  alone.  It  is  not  necessary  upon  this  occasion  to  enter  into  the 
historv  of  it  further  than  to  observe,  that  the  privilege  given  to  the  infant  heir, 
to  make  the  parol  demur  till  he  was  of  full  age,  was  not  merely  on  account  of 
his  inability  to  defend  himself  by  reason  of  his  infancy,  but  from  an  absolute 
deficiency  of  funds  arising  out  of  the  nature  of  the  feudal  tenures.  For  dur- 
ing the  subsistence  of  wardships,  the  estate  of  the  heir  in  chivalrv  was,  dur- 
ing his  minority,  in  the  hands  of  the  guardian  in  chivalry,  who  had  the  whole 
profits  of  it.  How  the  privilege  came  to  be  extended  at  common  law  to  other 
neirs  is  lost  in  antiquity.  It  is  enough  to  say,  that  it  is  an  anomaly  in  the 
law,  and  confined  to  heirs  ;  and  not  having  been  communicated  by  the  statute 

(a)  2  Aiistr.  506,  and  rtde  GoU  v.  Jitkinten,  WUles,  524. 
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of  W.  &  M.  to  the  devisee  in  whose  hands  the  real  property  of  the  testator  is 
made  chargeable,  the  devisee  must  he  liable  notwithstanding  his  nonage,  and 
cannot  bring  to  himself;  aliunde  the  statute,  a  peculiar  privilege  given  to  the 
heir  by  the  common  law.  The  plea,  therefore,  is  ill  pleaded,  and  no  answer 
to  the  declaration. 

Grose,  J.  .  The  observation  made  on  the  general  provision  of  the  statute 
is  very  material.  The  Legislature  have,  in  the  first  instance,  evidently  made 
the  real  estate  of  the  testator  liable,  in  the  hands  of  the  devisee,  to  specialty 
creditors :  and  where  they  meant  any  exception  they  have  introduced  it  in 
other  parts  of  the  act  Then  if  they  had  meant  to  engraft  also  the  qualifica- 
tion now  contended  for,  they  would  have  done  so :  but  that  being  omitted, 
.we  cannot  supply  it. 

Lawrence,  J.  The  statute  has,  by  the  2d  section,  made  the  devisee  liable 
in  respect  of  the  land  devised  for  the  specialty  debts  of  his  testator,  for 
which  the  heir  was  before  liable  if  the  lands  had  descended  to  him.  Then  by 
8.  3,  it  has  given  an  action  to  the  specialty  creditor  against  the  devisee 
jointly  with  the  heir,  and  has  made  such  devisee  liable  for  a  false  plea,  ^.  in 
the  same  manner  as  the  heir  would  have  been.  The  4th  section  contains  an 
exception  of  devisees  for  certain  purposes  therein  named.  The  6th  regards 
merely  the  heir.  And  sections  6  and  7  provide  that  the  heir,  to  whom 
lands  descend,  shall,  if  he  alien  before  action  brought  by  a  specialty  creditor, 
he  liable,  notwithstanding,  to  the  .value  of  the  land;  and  that  "Every 
^*  devisee  made  liable  by  this  act  shall  be  chargeable  in  the  same  manner  as 
**  the  heir  by  force  of  this  act,  notwithstanding  the  lands,  &c.  to  him  de- 
^  vised  shall  be  aliened  before  the  action  brought,"  &c.  But  no  where  in 
the  act  is  the  privilege  of  making  the  parol  demur  for  nonage  given  to  the 
devisee  :  and  mere  is  no  case  in  the  books  which  gives  it  to  any  other  than 
an  heir  at  law.  The  reason  of  this  privilege  having  been  given  to  the  hdr 
IS  stated  by  Lord  C.  B.  Gilberij  in  his  History  of  the  Common  Fleas,  pages 
54  and  56.  This  dilatory  plea,  or  temporary  bar,  whereby  the  parol  is  to 
4lemur  till  full  age,  is,  he, observes,  "peculiar  to  the  feudal  law;  for  in  the 
^'  civil  law  the  guardian  was  party  to  the  suit  instead  of  the  infant ;  and  if 
*'  there  were  tnaia  fides  in  his  defence  he  was  to  answer  it  to  thq  infant 
^  But  the  wardship  in  the  feudal  law  was  of  another  nature ;  for  the  guardi- 
**  an  had  the  whole  profits  of  the  estate,  and  also  the  marriage  of  the  infant, 
*^  Which  was  in  order  to  breed  him  up  to  arms,  and  to  marry  to  such  person 
"  as  they  thought  might  continue  the  martial  strain,  that  so  the  ward  might 
'*  subserve  the  original  design  of  the  tenure."  Again ;  "  In  all. cases  on  the 
'*  fee,  as  if  an  action  of  debt  on  the  obligation  of  the  ancestor  be  brought  against 
"  the  heir,  there  the  parol  shall  demur;  because  that  lays  a  burthen  on  the 
"  fee;  which  by  the  law  was  to  be  preserved  intire  till  the  infant  came  of  age, 
"  since  the  profit  was  given  away  during  his  nonage  to  the  lord."  If  that 
were  the  reason  for  granting  the  privilege  originally^,  it  is  extraordinary  how 
It  came  to  be  extended  to  the  heirs  of  lands  holden  in  soccage.  However,  it 
has  been  so  decided :  but  certainly  it  has  never  been  extended  to  devisees ; 
and  before  the  statute  of  W.  &  M.  was  passed,  the  feudal  tenures,  and  with 
them  wardships,  had  been  abolished.  And  surely  there  can  be  no  reason  for 
giving  this  privilege  now  for  the  first  time ;  for  there  can  be  no  convenience 
or  justice  in  extending  to  devisees  the  privilege  of  a  plea  merely  to  delay  cred- 
itors. 

Lb  Blanc,  J.  The  privilege  has  always  been  confined  to  infant  heirs 
to  whom  lands  have  come  by  descent  from  the  specialty  debtor:  and  if  it  be 
not  expressly  given  to  devisees  by  the  statute,  there  is  no  reason  for  extending 
it  to  them  by  implication.  According  to  the  cases  cited,  even  the  heir  taking 
by  grant  or  purcnase  is  not  entitled  to  it ;  which  is  most  in  point  to  the  situ- 
ation of  a  devisee.  The  claim,  then,  must  rest  entirely  on  the  construction 
put  upon  the  statute  of  W.  &  M.,  where  the  intention  of  the  Legislature  was 
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to  prevent  ffattdtagminst  specialty  creditors  by  their  debtors  devising  their  es- 
tates to  persons  in  whose  hands  they  were  not  liable  for  the  payment  of  debts. 
It  is  not  pretended,  that  the  privilege  is  given  in  terms  to  the  devisee.  Bat 
if  it  were  necessary,  in  order  to  further  the  intention  of  the  Legislature,  to 
rive  him  his  dilatory  plea,  there  might  be  more  colour  for  the  argument. 
But  instead  of  furthering,  it  would  tend  to  defeat  the  object  in  view,  which 
was  the  relief  of  creditors,  by  enabling  devisors,  by  means  of  devisees  to  in* 
fants,  to  delay  for  a  time  the  suits  of  their  creditors  for  the  recovery  of  their 
just  debts.  Then  the  reason  for  this  privilege,  even  in  the  case  of  heirs* 
having  long  ago  ceased,  there  is  no  pretence  for  extending  it^  without  the 
plain  direction  of  the  Legislature,  to  devisees. 

Judgment  for  the  plaintifil 


Walker  v.  Wright. 

4  East,  495.    Feb.  4,  1»04. 


Where  tbe  catiae  of  action  partly  anwe  in  Dtrbyghire  and  partly  in  IrtUmd^  the  Coort  f»- 
loaed.lo  change  the  yenue  from  London  to  Daiy  on  an  affidavit  that  the  caoae  of  action 
aroee  in  D.  and  /.,  and  not  in  London  or  elsewhere  than  in  D.  and  /. 

BALQUY  moved  to  change  the  venue  from  London  to  Derbyshire  in  an 
action  on  the  case  for  non^performance  of  a  contract  made  in  DerbyMrei  for 
the  IidK>ur  of  a  servant  to  be  employed  in  jnines  in  Ireland,  and  for  money 
paid.  This  was  grounded  upon  an  affidavit,  stating  that  the  cause  of  action 
arose  in  the  county  of  Derby  and  in  Ireland,  and  not  in  London  or  elsewhere 
than  in  the  said  county  of  Derby  and  in  Ireland.  And  he  cited  Meicailfr, 
Markhumy  3  Term  Rep.  652,  where  the  venue  in  an  action  for  a  libel,  coo- 
tained  in  a  letter  written  in  Yorkshire  and  sent  by  the  post  into  Germany,  was 
changed  from  London  to  Yorkshire  upon  the  usual  affidavit.     But 

Per  Curiam.  There  the  whole  cause  of  action  arose  in  Yorkshire,  where 
there  was  a  publication  of  the  libel.  But  here  the  cause  of  action  partly 
arises  in  Ireland,  where  the  contract  was  to  be  executed.  The  party,  there- 
fore, cannot  make  the<  usual  affidavit,  that  the  -cause  of  action  arose  in  JDer- 
byskire  and  not  elsewhere.  And  here  he  does  not  take  the  case  out  of  the 
mnal  rule  by  shewing  any  particular  convenience  in  having  the  cause  tried 
at  Derby  rather  than  in  London,  as  by  all  the  witnesses  residing  in  Derby^ 
shite.  And  as  most  of  the  witnesses  must  probably  come  from  Ireland,  it 
may  be  even  more  convenient  to  try  the  cause  in  London. 

Rule  refased. 


Goodtitle,  on  the  Demise  of  Paddy,  Widow,  and  Others,  p. 

Maddera. 

4  East,  496.    Feb.  4, 1804. 

A  devise  of  **a]l  the  rest  1  hare  in  the  world,  both  houaea,  lands,  goods  and  chaitelsy  dto. 
to  my  wile,  my  ezecntrix :  »d  that  she  shall  sell  my  stock  in  trade  and  hoosehold  goods^ 
sad  if  these  wiU  not  pa?  the  debts  she  shall  sell  next  the  honse  of  fee  in  Poi&aice,  &e.  jo 
thai  my  ezecntrix  shall  pay  in  g^ood  time  all  lawful  debts,"  Ac. :  held  to  cany  the  fee  of 
the  honse  in  P.  to  the  esetutrix,  she  being  charged  personally  with  the  payment  of 
debts,  in  respect  of  the  real  as  well  as  personal  estate  derised.  And' the  postooneroent  of  the 
sale  of  the  realty  till  after  the  personal  estate  was  exhausted  being  merely  recommenda- 
tory to  her. 

EJECTMENT  for  a  messuage  at  Penzance  in  the  county  of  Cornwall^ 
tried  hefore  Graham,  B.  at.  the  hst  assizes. at  Bodmin^  The  lessors  of  the 
plaintiff  were  the  heirs  at  law  of  one  Joseph  Pascoe,  who  was  seised  in  fee  of 
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a  me8miag6  and  premiaes  in  Penzance^  and  of  another  estate  in  Protpednickf 
and  of  certain  personal  chattels:  and  by  his  will,  dated  9th  o{  January  17679 
duly  executed  and  attested  to  pass  real  estate,  after  certain  introductory 
words  declaring  '*his  intent  to  settle  his  affairs,  or  the  little  that  God 
had  blessed  him  with  in  the  world,  so  as  to  prevent  any  difference  amongst 
his  family  and  friends  after  his  decease  touching  the  same ;"  and  after 
bequeathing  to  his  three  sisters  (then  his  heirs  at  law,  through  whom  the 
lessors  of  the  plaintiff  claimed)  two  guineas  each  for  a  mourniAg  suit,  and 
giving  other  trifling  legacies  to  others  of  his  relations  and  friends  ;  devised  as 
follows:  '*  All  the  rest  I  have  in  the  world,  both  houses,  lands,  goods  and 
chattels,  stock  in  trade,  and  all  other  things  that  belong  or  may  belong  to  me, 
I  give  to  my  present  wife  Joan  Pascoe^  my  executrix,  to  that  she  shall  sell 
my  stock  in  trade,  and  household  goods ;  and  if  these  will  not  pay  the  debts, 
she  shall  sell  next  the  house  of  fee  in  Penzance,  and  not  Prospedntck;  so  that 
my  executrix  shall  pay  in  good  time  all  lawful  debts  that  shall  appear.*'  The 
testator  died  in  1768,  leaving  his  widow  and  executrix  and  his  three  sisters 
him  surviving.  On  his  death  the  executrix  entered  on  the  house  in  Penzance^ 
and  took  possession  of  the  rest  of  the  testator^  property  and  effects.  And  it 
was  admitted  that  the  personal  estate, .  which  came  to  her  as  executrix,  was 
more  than  suflicient  for  the  payment  of  the  legacies,  debts,  and  funeral  ex- 
pences  of  the  testator.  It  was  objected  at  the  trial,  on  the  part  of  the  defend- 
ant, who  claimed  under  the  widow  and  executrix,  that  she  took  a  beneficial 
interest  in  fee  in  the  house  at  Penzance;  or  if  not,  that  at  least  the  direction 
to  sell  imported  a  legal  estate  in  fee.  And  the  learned  judge  was  of  opinion 
with  the  defendant  at  all  events  on  the  latter  ground :  it  not  appearing  that 
eil  the  -debts  were  paid :  and  though  that  might  be  presumed  from  length  of 
time,  vet  they  might  have  been  paid  by  her  out  of  ner  own  funds,  in  which 
case  Mie  would  have  a  right  to  hold  the  estate  till  she  was  reimbursed ;  and 
therefore  he  directed  a  nonsuit. 

GMs  and  Burrough  now  shewed  cause  against  a  rule  fim  for  setting  aside 
the  nonsuit,  &c«;  and  said,  that  it  was  sufficient  for  the  purpose  of  defeating 
this  ejectment  that  Jame  Pascoe,  the  widow  and  executrix,  took  the  legal  es- 
tate in  fee  as  a  trustee  for  the  payment  of  debts ;  for  it  was  all  given  to  her 
by  the  testator,  "  so  that  she  should  in  good  time  pay  all  lawful  debts."  And 
it  is  clearly  settled,  that  if  the  purposes  of  the  trust  require  that  the  trustee 
should  take  the  fee,  it  will  pass,  though  there  be  no  words  of  inheritance. 
And  thev  cited  Doe  d.  Beazley  v.  Woodhouse,  4  Term  Rep.  89.  They  abo 
argued  shortly,  from  the  words  of  the  will,  that  the  devisor  intended  to  pass 
tho  fee  to  his  widow,  as  well  from  the  introductory  part,  shewing  an  intentibn 
to  dispose  of  his  whole  property,  like  as  in  Loveacres  v.  Blighty  Cowp.  355, 
as  from  the  legacies  given  to  the  heirs  at  law ;  which  distinguishes  this  case 
from  that  of  Doe  d.  Mellor  v.  Barber,  6  Term  Rep.  538,  6  vol.  175,  and  1 
Bos.  &  Pull.  558,  where  too  the  residuary  devise  to  S.  C,  which  was  holden 
to  carry  only  an  estate  for  life,  was  ^*  after  payment  of  debts,''  &c. 

Jekyil  and  Dmnpier,  in  support  of  the  rule,  relied  on  the  last  mentioned 
case,  where  the  residuary  devise  was  ^  all  the  rest  of  my  lands,  tenements, 
and"  hereditaments,  either  freehold  or  copyhold  whatsoever  and  wheresoever, 
and  also  all  my  goods,  chattels^  and  personal  estate,  ot  what  nature  or  kind 
soever,  after  payment  of  my  just  debts  and  funeral  expences,  I  give,  devise, 
and  bequeath  the  same  to  my  wife  &  C,"  wliom  he  thereby  nominated  sole 
executrix.  The  Court  there  held  that  the  wife  took  for  life  only ;  and  that 
judgment  was  ultimately  affirmed  in  the  House  of  Lords :  and  yet  she  was 
there  charged  with  the  payment  of  the  debts  as  well  as  here.  They  also 
contended,  that  the  charge  of  debts  here  was  only  contingent  npoti  the  real 
estate,  on  failure  of  the  personalty,  which  was  admitted  to  be  sufficient :  and 
referred  to  Merson  v.  Blackmore,  2  Atk.  341,  where  also  the  residuary  devise 
was  of  all  the  testator's  landtf,  &c.  after  debts  and  legacies  paid  to  J.  M. .- 
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bat  though  there  were  iDtroductary  words,  shewing  the  devisor's  intent  to 
dispose  of  the  whole,  yet  it  was  decreed  that  the  devisee  took  only  for  life  : 
and  the  Master  of  the  Rolls  relied  on  the  circumstance  that  the  debts  were 
only  a  contingent  charge  on  the  real  estate  if  the  personal  estate  should  prove 
deficient. 

Lord  Ellenboroitgh,  C.  J.  It  is  clear  that  the  executrix  and  residuary 
devisee  took  a  fee  in  the  premises  in  question  ;  for  she  is  charged  with  pay- 
ment of  all  the  debts,  and  she  has  the  land  devised  to  her  as  well  as  the  per- 
sonal estate  all  in  the  same  clause,  in  order  to  enable  her  lo  satisfy  that 
charge.  And  she  cannot  have  les»  than  a  fee  in  it,  because  she  is  empowered 
to  sell  it,  which  she  cannot  do  without  having  the  fee.  As  to  what  is  said  in 
the  wi^  relative  to  the  sale  of  the  stock  in  trade  and  household  goods,  in  the 
first  instance,  for  payment  of  debts,  and  if  those  were  not  sufficient  then  the 
house  in  Penzance  ;  that  is  merelv  directory  to  her  to  apply  the  personalty 
first  for  payment  of  debts  before  the  realty,  which  is  no  more  than  what  the 
law  directs  in  the  common  case.  The  distinction  has  turned  in  all  the  cases 
on  this,  whether  the  debts,  dsc.  were  merely  a  charge  on  the  estate  devised, 
or  a  charge  on  the  devisee  himself  in  respect  of  such  estate  in  his  hands. 
In  Doe  V.  Bichardt^  3  Term  Rep.  356,  the  devise  was  Of  all  the  residue  of 
the  devisor's  land,  &c.  ^nd  personal  estate,  his  legacies  and  funeral  expences 
being  thereout  paid  : .  that  was  holden  to  convey  the  fee,  because  it  was  con- 
sidered as  a  charge  on  the  devisee  in  respect  of  the  estate  in  his  hands.  But 
in  Bonn  d.  Moor  v.  MelloTy  5  Term  Ren.  558,  where  the  devise  of  the  resi- 
due of  lands  and  goods,  &c.  was,  **  after  payment  of  debts,  &c."  only  an 
estate  for  life  passed:  for  there  the  debts  were*  no  charge  on  the  executrix 
and  residuary  legatee,  because  she  was  only  to  have  the  estate  after  those 
charges  were  satisfied.  The  subject  was  much  considered  in  that  case^  which 
came  on  again  in  this  Court  upon  a  special  verdict,  (6  Term  Rep.  175,)  and 
was  afterwards  carried  to  the  House  of  Lords,  (2  Bos.  &  Pull.  247,)  where, 
after  much  discussion,  the  judgment  of  this  Court,  which  had  been  reversed 
in  the  Exchequer  chamber,  was  finally  affirmed,  upon  the  distinction  I  have 
mentioned,  that  where  the  devise  is  only  after  payment  of  debts,  there  the 
charge  is  upon  the  tand,  and  the  devisee  himself  takes  nothing  till  after  that 
charge  is  satisfied :  but  where  the  devisee  himself  is  charged  with  the  pay- 
ment of  the  debts,  there  he  must  take  the  fee  in  the  estate  in  respect  of  which 
he  is  so  charged.  For,  otherwise,  as  Lord  Kenyon  observed  in  Doe  d.  WUUy 
v.  Holmes^  8  Term  Rep.  1,  the  devisee,  who  by  taking  the  estate  is  bound  to 
pay  the  debts  and  legacies  at  all  events,  might  be  a  loser  by  the  devise ;  as  the 
rents  and  profits  during  his  life  might  not  be  sufficient  to  reimburse  him., 
And  there  the  devise,  which  was  of  a  freehold  house  and  furniture,  to  Eliza' 
heih  Gibson,  who  was  also  made  executrix,  she  paying  all  just  debts,  legacies^ 
ftc.  was  adjudged  to  pass  a  fee. 

6ros£,  J.  The  rule  has  been  long  established,  that  if  the  executor  be 
bound  to  pay  the  debts  by  the  terms  of  the  devise,  he  must  take  a  fee  in  the 
lands  devised  to  him  in  respect  of  which  such  obligation  is  thrown  upon  him  : 
but  if  he  be  only  to  pay  them  out  of  the  produce  of  the  land  devised  to  him, 
or  only  to  take  the  land  after  payment  of  debts,  there,  without  words  of  in- 
heritance, the  fee  will  not  pass.  Now  here  the  devise  to  the  executrix  is 
'^  80  that  she  shall  pay  in  good  time  all  lawful  debts  that  shall  appear."  That 
makes  her  liable  at  all  events  to  pay  the  debts,  and  not  merely  out  of  the 
rents  and  profits ;  and,  therefore,  by  all  the  authorities  she  must  take  the  fee. 

Lawbbnce,  J.  It  is  settled  by  a  great  variety  of  cases,  that  where  the 
charge  is  on  the  person  to  whom  the  land  is  devised,  there  he  must  take  the 
fee :  but  not  where  the  charge  is  upon  the  land  devised,  and  payable  out  of 
it.  And  the  reason  given  why  in  the  former  case  the  devisee  most  take  the 
fee  is,  because  otherwise  the  estate  may  not  be  sufficient  to  pay  the  charge 
during  the  life  of  the  devisee,  which  would  make  him  a  loser,  and  that  cotiid 
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not  hare  been  the  intention  of  thd  devisor.  Now  here  I  take  it  that  the  debts 
were  meant  to  be  a  charge  upon  the  execatrix  and  devisee.  The  devise  of 
both  the  realty  and  personalty  is  made  to  her,  **  so  thai  ske  pay  all  law* 
fid  debts"  &c.  But  having  given  her  both,  the  devisor  recommends  to  her 
to  part  with  the  personalty  first,  before  the  house,  in  satisfaction  of  the  debts. 
But  she  had  the  same  power  over  both. 

Le  Blanc,  J.  The  distinction  is  well  settled  between  the  effect  of  a  charge 
on  the  person  of  the  devisee,  and  a  charge  on  the  estate  devised.  The  one 
carries  the  fee,  the  other  does  not.  Now  by  transposing  the  words  of  the  de- 
vise, which  may  fairly  be  done,  the  intention  of  the  devisor  to  fix  the  charge 
on  the  person  of  his  executrix  will  be  very  apparent.  The  devise  will  then 
run  thus :  "  My  executrix  shall  pay  in  good  time  all  lawful  debts  that  shall 
appear.*'  And  in  order  to  enable  her  to  pay  all  my  debts,  **  I  give  her  all  I 
have  in  the  world,  both  houses,  lands,  goods,"  &c.  But  I  recommend  to  her 
for  payment  of  the  debts  "  to  sell  my  stock  in  trade,"  &c.  first,  and  "  next  the 
house  of  fee  in  Penzance^  and  not  Prospednick"  But  if  the  personalty  had 
not  proved  sufficient  to  pay  the  debts,  no  doubt  that  the  house  at  PenzancCf 
must  have  been  sold,  because  the  debts  were  charged  on  that  as  well  .as  on 
the  rest  in  her  hands(l). 

Rule  discharged(2). 

(1)  It  cannot  be  denied  that  there  ie  eome  inconetateney  amony  the  nnmerona  deoiaione 
upon  the  branch  of  law  diwoned  in  the  text ;  but  that  inconsUteney  ezinta  principally  in 
foe  application  of  the  general  rale.  All  the  cases  recognize,  and  profeasedly  proceed  upon 
the  doctrine,  That  where  the  charge  is  upon  the  -person  of  the  devisee, — where  he  is  made 
ftrmtmUy  UMt  to  pay  the  sum,  or  perform  the  duty,  charged  by  the  devise,  provided  he 
accepts  the  estatei—tie  takes  a  fee  ;  but  where  the  charge  is  upon  the  eXats,  not  making  the 
devisee  personally  liable,  he  takes  an  estate  for  life  only.  The  more  litigated  question  has 
been  as  to  what  words  will  amount  to  a  charg:e  upon  the  person  within  tne  rule.  It  is  not 
my  intention,  however,  to  enter  into  any  critical  discussion  of  these  cases ;  but  it  may  be 
useful  to  collect  and  arrange  the  principal  authorities  under  each  branch- of  the  rule.  Un* 
der  the  first :  CoUUr's  case,  6  Co.  16.  a.  WeUock  v.  Hammond,  Cf o.  EKz.  904.  Moare  y. 
Priu,  3  Keb.  49.  BeeoeM  v.  Gotoer^  II  Mod.  208.  Jickland  v.  ^ekUndy2  Vern.  687.  .Fnak 
V.  Lee,  2  Show.  38.  Doe  d.  Palmer  v.  Richards,  3  Term  Rep.  356.  Doe  d.  WUIfiy  v.  Holmeg, 
8  Term  Rep.  1.  Dde  d.  Stevens  ^  al.  v.  SneUing  ^aL^  East,  87.  Shailard  v.  Baker,  Cto. 
Eliz.  744.  1fel>b  ▼.  Hearing,  Cro.  Jao.  415.  Smith  v.  TindaU,  2  Salk.  685.  8.  C.  11  Mud. 
108.  Lee  y.  Stepkene,  2  Show.  49.  Reed  v.  HaiUm,  2  Mod.  25.  Baddeley  v.  LeppingwM,  2 
Burr.  1531.  Goodright  v.  Stacker,  5  Term  Rep.  13.  Andrew  y.  Southome^  5  Tejrm  Rep. 
892. 

Under  the  second :  Bae&n  y.  Hill,  Cro.  Eliz.  497.  Aneley  y.  Chapman,  Cro.  Car.  157. 
JU^rson  Y.  Blaekmore,  2  Atk.  341.  Doe  y.  JIUen,  8  Term  Rep.  497.  De^n  d.  Moor  y.  Jtfel. 
lor,  5  Term  Rep.  558.  S.  C.  in  error  in  Dom,  Proc  2  Boa.  and  Poll.  847.  Doe  d.  Briaooe  ^ 
ml,  Y.  Clarke  4r  vx.  2  New.  Rep.  343.  Jaekaon  d.  Harris  v.  Harris^  8  Johns.  141.  Jackmm 
d.  Toumsend  fy  al.  y.  BuU,  10  Johns.  148. 

(2)  [See,  to  the  point,  that  a  devise  of  land,  without  words  of  limitation,  with  a  direc- 
tion that  a  sum  of  money  be  paid  by  the  devisee,  will,  if  accepted  by  him,  carry  the  fee  of 
the  land,  and  render  the  devisee  penonally  chargeable  with  the  money.  Lobaeh's  case,  6 
W.  167.  Glen  v.  Fisher.  6  Johns.  C.  R.  34.  Uthgow  v.  Kaven^rh,  9  Mass.  161.  Cook  y. 
HMmef ,  11  Mass.  528.  Bowers  v.  Potter,  4  Pick.  198.  803.  WaS  y.  Bdding.  24  Pick.  129. 
Jmdd  Y.  Buskndl^  7  Conn.  R.  805.— W.] 
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Le  Bret  i;.  Papillon. 

4£aat,502.    Feb.  6, 1804. 

19o  matter  of  defence  afwing  after  action  broaght  can  profierly  be  i>]eaded  in  bar  of  the  ac- 
tion generally,  bat  it  oagnt  to  be  pleaded  in  bar  of  the  further  maintananee  of  the  aDit. 
Therefore,  where  one  who  was  an  alien  amy  at  the  time  of  the  action  broaghl  becaow 
an  alien  enemy  before  plea  pleaded,  and  the  defendant  pleaded  that  the  plaintiff  ought 
sot  to  have  or  maintain  ma  action,  because  he  was  before  and  at  the  time  of  exhikUingMS 
HU,  and  that  he  now  \s  an  alien  enem^,  Ae,  conclodlng  that  therefore  the  |>laintiff  ought 
to  be  barred  from  having  or  maimtaimng  hia  aetioa,  ike.  To  which  the  plalatiff  replied, 
that  of  the  tUne  of  txkiJbttin^  his  bill  he  was  an  alien  amu;  wherefore  he  profied  juigmmt 
and  his  damages.  To  which  there  was  a  demurrer.  Held  that  the  plea  was  ill  pleaded. 
Bat  yet,  as  iae  Court  were  ex  officio  boand  to  give  such  judgment  as  appeared  npon  the 
whole  record  to  be  proper,  without  regard  to  the  issues  found  or  confessed,  or  to  any  impn*- 
fection  in  the  prayer  or  judgment  on  either  nde ;  and  as  it  appeased  npon  the  whole  that 


the  plaintiff  was  now  an  alien  enemy,  and  therefore  incapable'  of  maintaining  further  hia 
suit,  judgment  was  given  that  he  be  barred  from  ruRTBSR  having  or  mamlainiHg  hit 
action* 

THfi  plaintiff  brought  assumpsit  against  the  defendant  upon  a  certainjodg- 
ment  recovered  by  the  plaintiff  against  the  defendant,  in  the  Court  at  Amen 
in  France,  and  upon  the  common  money  counts.  Pleas,  1st,  non^usmnpiii  j 
2dly,  thai  the  plaintiff  ought  not  to  have  in'  mmntain  his  aforesaid  motion 
against  the  defendant,  because  the  plaintiff  is  an  alien  bom  in  foreign  paitSt 
Tiz.  at  Rotten  in  France,  out  of  the  allegiance  of  our  sovereign  lord  the  tdng, 
and  witCin  the  allegiance  of  a  foreign  sovereign,  to  wit,  the  French  Idng*  ami 
that  the  plaintiff,  bdhore  and  at  the  time  of  exhibiting  his  bill  in  this  behalf, 
was  and  now  is  inhabiting  and  cammorant  in  France,  viz.  at  Bauen,  6cc.  un- 
der the  government  of  the  persons  exercising  the  powers  of  government  in 
JF>*g7ice'between  whom  and  our  said  lord  the  king  a  puUic  war  has  been  com* 
menced  and  is  now  carried  4m  ;  and-  that  the  plaintiff  is  an  enemy  of  our  said 
lord  the  king,  and  aijlhering  to  the  king's  enemies,  to  wit,  at  L.,  &c.  and  this 
the  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff 
ought  4o  have  or  mainiain  his  aforesaid  action  against  him  the  defendant  in 
this  behalf,  &c.  The  plaintiff,  by  his  replication,  says,  that  he  ought  noty  by 
reason  of  any  thing  in  that  plea  alleged,  to  be  barred  from  having  and  moti^ 
taming  his  fiction  against  the  defendant,  because  he  says  that  he  exhibited 
his  bill  against  the  defendant  in  this  behalf  long  before  Wednesday  next  after 
five  weeks  from  the  day  of  Easter  in  Easter  term  43  O.  3,  viz.  on  Wednesday 
next  after  fifteen  days  from  the  day  of  Easter  in  Easter  term  43  &•  3.  And 
that  at  the  time  of  the  exhibiting  ^his  said  bill  against  the  defendant  and 
afterwards,  as  well  he,  the  plaintifi,  as  the  said  persons  then  exercising  the 
powers  of  government  in  Prance^  were  at  peace  and  in  amity  with  our  stni 
lord  the  now  king  and  his  subjects,  to  wit,  at  £.,  &c.  And  Uiis  the  plaintiff 
is  ready  to  verifv :  wherefore  ne  prays  judgment  and  his  dawtagesnioreasMta 
be  adjudged  to  him,  6cc.  To  this  the  defendant  demurred,  and  assigned  for 
causes,  that  the  plaintiff  has,  by  his  replication,  professed  to  answer  the 
whole  of  the  defendant's  plea,  whereas  he  has  not  confessed  and  avoided  or 
traversed  and  denied  the  whole  of  the  plea,  inasmuch  as  the  defendant  has 
by  his  plea  averred  that  the  plaintiff,  at  the  time  of  pleading  the  said  plea, 
was  an  alien  bom  in  foreign  parts  out  of  the  allegiance,  &c.  and  was  then 
inhabiting  and  commorant  in  France,  &c.  between  whom  the  said  king,  dec. 
there  was  then  a  public  war  commenced  and  carrying  on,  and  that  the  plain- 
tiff then  was  an  enemy  of  the  lang,  &c. ;  which  said  several  matters  the 
plaintiff  has  not  answered,  but  attempted  to  put  in  issue  that  at  the  time  of 
exhibiting  the  bill  of  the  plaintiff  against  the  defendant,  as  well  the  plaintm* 
as  the  said  nersons  then  exercising  the  powers  of  government  in  Frttnce  were 
at  peace  ana  in  amity  with  the  king  and  his  subjects,  to  which  said  time  in 
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die  replication  no  part  of  ihe  defendant's  plea  applied,  &c.    Joinder  in  de- 
murrer. 

EtpintMe^  in  support  of  the  demurrer.  If  BXky  material  part  of  the  plea 
be  left  unanswered  by  the  replicatioDi  the  latter  is  bad.  6  Com.  Dig.  87. 
Pleader,  P.  4.  Then  as  the  plea  imports  a  present  disability  in  the  plaintiff 
Co  have  and  maintain  his  action,  according  to  Bramkm  ▼.  f^eibUt{a)t  by  shew- 
ing him  now  to  be  an  alien  enemy  adhering  to  and  commorant  in  the  ene- 
my's country,  it  is  no  answer  to  say,  that  he  was  an  alien  amy  at  the  time  of 
exhibiting  his  bill.  [Locd  Elien^borough.  The  only  question  is,  Whether  as 
the  plaintiff  was  in  a  capacity  to  sue  at  the  time  of  exhibiting  his  bill,  and  his 
incapacity  has  since  arisen,  you  ought  not,  instead  of  praying  judgment  by . 
your  plea  if  the  plaintiff  ought  to  have  or  mairUain  his  action,  Sec  to  have 
prayed  judgment  if  he  should  further  maintain  his  action  upon  the  sobse- 
quent  disability,  as  in  a  nature  of  a  plea,  puis  darrein  continuance  ?]  If  any 
matter  of  disability  arise  between  the  commencement  of  the  action  and  i^ea 
pleaded,  it  may  be  pleaded  in  bar  as  a  plea  in  chief;  if  it  arise  after  plea 
pleaded,  then  it  must  be  pleaded  as  a  plea  puis  darrein  eoniinuance.  Kb  in 
jPrtoe  ▼.  Kenrick^  Fortes.  338,  wheie  a  release  by  the  plaintiff  after  action 
brought  and  imparlance  was  pleaded  in  bar.  [Lord  EUenkoroughy  C.  J.  A 
matter  may  be  pleaded  in  bar,  and  yet  go  only  to  the  fwrthar  coxlTtmMmce, 
and  not  to  the  commencement  of  the  action.]  In  Moor  v.  Gretny  Salk.  178, 
outlawry  between  action  brought  and  plea  pleaded  was  deemed  not  necessary 
to  be  pleaded  puis  darrein  c&Htinuancey  but  in  bar  to  the  action  in  chief;  and 
it  was  compared  to  the  common  ease  of  a  judgment  confessed  by  an  executor 
afteraction  brought  and  before  plea  pleaded,  which  is  noTor  pleaded  puis 
darrein  continuattce^  but  in  chief.  Then  the  replication  is  at  any  rate  ill,  be- 
cause it  admits  that  the  plaintiff  is  now  an  alien  enemy,  and  yet  it  prays  that 
he  may  recover  damages. 

Lambe^  contra,  contended,  that  the  action,  having  been  well  commenced, 
cannot  be  defeated  by  an  act  arising  since,  when  me  plea  goes  in  bar  of  the 
action  itself,  and  not  merely  to  the  further  continuance  of  it  The  bar  of 
alien  enemy  is  iperely  a  temporary,  and  not  a  perpetual  bar^  it  is  oidy  *'  do* 
nee  terrmjuerint  communes,^*  that  is  until  both  nations  be  in  peace.  Co.  Lit 
129.  b.  Now  here  it  is  pleaded  as  a  perpetual  bar,  which  cannot  be  sup- 
ported by  any  .precedent  Outlawry  indeed  may  be  pleaded  either  in  abate- 
ment or  in  bar(&).  Cliff's  Entr.  3,  4.  But  when  the  outlawry  is  reversed, 
the  disability  is  removed.  This  is  very  distinraishable  from  a  case  cited  of 
a  release,  which  is  a  perpetual  bar.  Then  if  the  plea  be  bad  there  is  no  an- 
swer to  the  plaintiff's  action  on  the  record. 

Espinasse  in  reply  reiJBrred  to  the  rule  laid  down  in  Suttivan  v.  Montague^ 
Dougl.  112,  that  actio  non  goes  in  every  case  to  ihe  time  ofpUading^  not  to 
the  commeneemeni  of  the  action. 

Lord  Ellbnbobottoh,  C.  .J.  said,  that  that  had  never  been  cfted  as  law,  at 
least  since  the  case  of  JSvans  v.  Prosser(c).  But  he  observed,  that  however 
ill  pleaded*  the  plea  might  be,  yet  as  it  appeared  from  the  whole  record  that 
the  plaintiff  was  now  an  alien  enemy,  he  bad  great  difficalty  in  saying  that 
the  plaintiff  could  have  judgment  to  recover :  and  therefore  directed  the 
matter  to  stand  over  for  further  consideration.  And  on  a  subsequent  day,  his 
Lordship  delivered  the  judgment  of  the  Court 

This  IS  an  action  of  assumpsit^  brought  upon  a  foreign  judgment,  recovered 
by  the  plaintiff  against  the  defendant  in  a  court  at  Botm  in  Normandy.  The 
defendant  pleads,  first  the  general  issue ;  and  2dly,  that  the  phiintiff  is  an 

(•)6T«ia  Rep.  83.  Vide  Casseru  y.  Bdl^  8  Term  Rep.  1G6,  u  tothe  form  of  the  plea 
ofalieiMM. 

(b)  Vide  tiie  iKitinetion  ttken  in  Co.  Lit  188.  b,  where  ooOswry  if  plesdable  in  bsr  of  the 
aetaon  or  only  in  dinbility  of  the  penon. 

U)  Evens  t.  Fnsser^  3  Term  Rep.  188. 
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alien  enemy  born  in  foreign  parts,  and  under  the  allegiance  of  a  foreign  sore* 
reign,  viz.  the  king  of.^  France^  and  is  now  inhabiting  and  commonint  in 
Ftarict  under  the  goyemment  of  the  persons  exercising  the  pbwera  of  gov- 
ernment in  France,  between  whom  and  our  king  a  war  is  commenced  and 
now  carried  on ;  and.  that  the  plaintiff  is  an  enemy  of  the  king.  To  this  the 
plaintiff  replies,  stating  the  time  when  he  exhibited  his  bill,  that  as  well  he  as 
the  persons  exercising  the  powers  of  government  in  France  were  then  at 
peace  and  in  amity  with  our  king  and  his  subjects.  To  this  replication 
there  is  a  demurrer  with  special  causes  assigned.  ^  It  appears  upon  the 
whole  of  this  record,  that  though  the  plaintiff  be  now  an  alien  enemy,  yet 
that  he  was  not  such  at  the  time  of  exhibiting  his  bill :  and  the  question 
is,  Whether  the  plea  of  the  defendant,  pleaded  as  it  is  generally  in  bar  of 
the  action,  be  good ;  or  whether  inasmuch  as  a  right  to  spe  was  well  vested 
in  the  plaintiff  at  the  time  of  action  brought,  it  ought  not  to  have  been  plea- 
ded in  the  form  in  which  pleas  after  the  last  continuance  are  generally  plea- 
ded, vit.  That  the  plaintiff  ought  not  fitrtker  to  have  or  maintain  his  action  ? 
And,  indeed,  according  to  what  is  said  in  Lutw.  1143,  Campum  v.  Barker^ 
{in  mhick  RoiieU  AppeU  en  Mart.  4,  and  Dett  en  Release  7,  are  referred  to), 
*'  this  seepis  to  be  the  proper  way  of  pleading  a  collateral  thing,  which  happens 
"  after  the  action  brought;  for  by  this  it  admits  that  the  action, was  well 
*<.  brought^  but  that  the  plaintiff  by  reason  of  the  new  matter,  ought  not  to 
«*  proceed  further  in  it.**  This  report  refers  to  a  subsequent  case,  2  Lutw. 
1177,  Rainbow  v.  WorraU  and  others,  in  which  case  it  does,  noty  however, 
appear  whether  any  judgment  were  ultimately  given.  And  it  is  urged  that 
outlawry  pending  the  writ  may,  on  the  authority  of  Moor  v.  Green,  Salk.  338, 
and  a  release,  on  the  authority  of  Price  v.  Kenrick,  ForteSB.  338,  be  pleaded 

Knerally  in  bar  of  the  action.  And  the  ease  of  Sullivan  v.  Montague^ 
>ugl.  106,  was  cited,  where  it  was  holden  that  matter  of  defence  arising 
after  action  brought'  may  be  given  in  evidence  on  the  general  issue,  if  it  hap- 
pen before  plea  pleaded ;  to  which  might  be  added  the  case  of  Reynolds  ▼. 
Meerling,  Mich.  25  O.  3.  B.  R.,  which  is  to  be  found  in  the  notes  to  the  case 
of  Evans  v.  Prosser,  3  T.  R.  186,  and  whelre  it  was  holden,  on  the  authori- 
ty of  Sullivan  v.  Montague,  that  a  judgment  recovered  bv  the  defendant 
against  the  plaintiff,  after  action  brought,  and  before  plea  pleaded,  might  be 
pleaded  in  bar  of  such  action.  However  in  the  subsequent  ease  of  Evans 
and  Prosser,  in  3  T.  R.  186,  it  was  holden  that  k  plea  ^f  set-off,  in  which  it 
was  pleaded  that  the  plaintiff,  before  and  at  the  time  of  the  plea  pleaded,  was 
indebted,  was  bad  on  general  demurrer ;  and  the  point  determined  in  Ray* 
nolds  V.  Beerling,  in  favour  of  a  set«off,  the  matter  of  which  arose  after  action 
brought,iwas  considered  as  not  capable  of  being  supported.  Since  that  time, 
therefore,  it  may  be  considered  as  a  settled  rule  of  pleading,  that  no  matter  of 
defence  arising  after  action  brought  can  properly  be  pleaded  in  bar  of  the 
acti^  generally.    It  has  been  suggeste<),  that  pleas  of  judgment  recovered, 

Ceaded  by  executors,  where  judgments  have  been  confemed  after  action 
x>ught,  are  plekded  generally  in  bar  of  the  action,  and  not  with  an  ulterius 
manutenere  non  debet  plea,  after  the  last  continuance  pleaded  :  but  that  js  an 
action  of  a  peculiar  nature  ;  the  action  is  there  brought  against  the  executor* 
not  only  on  the  foundation  of  a  debt  due  from  the  testator  to  the  plaintiff,  but 
in  respect  also  of  assets  supposed  to  be  in  his,  the  executor's,  hands,  liable  to 
its  satisfaction ;  and  the  executor'  has  by  law  a  power  of.  confessing  a  judg- 
ment to  another  creditor  in  preference  to  the  plaintiff  in  the  suit  first  brought, 
and  thereby  to  the  extent  of  the  assets  then  in  hand  td  create  a  perpetual  bar 
to  the  plaintiff's  suit,  the  same  being  pleaded  in  the  usual  way,  t^z.  that  he 
has  not  assets  except  so  much,  which  are  not  sufficient  to  satisfy  that  judg- 
ment. But  the  plaintiff  may,  and  constantly  does,  avoid  the  eflect  of  the  plea 
as  an  absolute  bar,  and  protect  himself  from  costs  at  the  same  time,  on  the 
ground  of  his  original  right  of  suit,  by  praying  judgment  of  such  assets  as 
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should  come  to  die  executor's  hands  after  satisfying  the  judnnent  so  eon* 
fessed.  So  that  the  plea  of  judgment  recovered  against  the  defendant  as  ex- 
ecutor pending  the  writ  enures  in  point  of  efiect,  if  the  judgment  itself  be  not 
questioned  by  the  replication,  as  only  a  plea  in  bar  of  the  further  mainte- 
nance of  the  suit  agamst  the  executor  in  respect  of  his  present  assets.  It  ia 
also  urffed  on  the  part  of  the  defendant,  that  even  if  the  plea  be.  bad  a»  plea- 
ded in  bar  generally,  yet  that  the  replication  is  bad  in  praying  a  judgment 
for  damages,  which  cannot  be  given  in  (avour  of  this  plaintiff,  inasmuch  as 
be  appears  by  the  record  to  be  now  an  alien  enemy,  and  of  course  incapaUe 
of  recovering  damages.  And  on  this  account  it  is  contended,  that  inasmuch 
as  the  plaintiff  cannot  recover  the  judgment  he  prays,  that  he  must  b^  barred 
from  maintaining  his  action  generally,  according  to  the  prayer  of  the  deGpn- 
dant's  plea.  But  this  by  no  means  follows ;  for  the  Court  may,  and  ought 
ex  oJtcWf  to  give  such  judgment  on  the  whole  record  as  ought  to  be  given, 
without  regard  to  the  issues  found,  or  to  any  imperfection  in  the  prayer  of 
judgment  made  on  either  side.  In  Plowd.  66,  Montague,  .C  J.  speaking  of 
the  plea  of  the  defendant  in  that  case,  says,  '*  He  ought  to  have  concluded 
*'  non  est  factum,  and  not  judgment ««  actio,  as  he  has  done ;  for  which  rea- 
'*  son  the  conclusion  is  bad.  Further,' inasmuch  as  the  conclusion  in  this 
'*  point  is  bad,  it  is  to  be  seen  what  shall  be  done  if  it  appear  to  us  Judges, 
^  that  upon  the  matter  in  law  the  deed  is  void ;  and  it  seems  to  me  (he  says) 
"  that  we,  by  our  office,  ought  to  give  judgment  against  the  plaintiff;  for 
although  ihe  defendant  may  not  take  the  advantage,  yet,  itiasn^uch  as  it 
appears  to.  us  that  the  plaintiff  has  no  cause  of  action,  we  ought  to  give 
judgment  against  him."  And  afterwards,  pi  69,  ".  he  shall  have  benefit 
by  the  office  of  the  judge,  notwithstanding  the  bad. conclusion  to  the  action, 
''  as  I  have  said  before."  So  also,  R'ounees^s  case,  8  Go.  93,  and  Westlie  r. 
jEtfi^,  Winch. '75,  to  the  same  effect.  And  indeed,  if  it  were  necessary  to 
cite  authorities  on  such  a  subject,  in  Kirk  v.  Nowett,  1  Term  Bep.  125,  and 
in  many  other  cases,  judgment  has  been  entered  up  according  to  the  right 
appearing  in  favour  of  the  plaintiff  on  the  whole  record,  notwithstanding  an 
issue  on  a  bad  plea  in  bar  found  against  him.  In  Stre^  v.  Hopkinson  and 
Othen,  2  Str.  1055,  and  Kep.  temp.  Hardw,  345,  Hhe  Court  held  expressly, 
that  they^  were  not  bound  by  the  prayer  of  an  improper  judgment :  and  there- 
fore pronounced  the  rule  that  the  plaintiff  in  error  )n  that  case  sholild  be  bar- 
red, contrary  to  the  terms  of  the  aefendant's  prayer,  which  was  that  judg- 
ment might  be  affirmed.  -  And  thei^e  is  no  difference  between  the  omce  of 
the  Court  in  this  particular  in  a  court  of  error,  and  in  the  court  of  original 
iurisdiction,  which  gives  the  judgment  in  the  first  instance.  If  therefore  we 
have  power,  as  upon  these  and  oth^r  authorities  we  have,  to  give  the  proper 
judgment  in  this  case,  and  ihat  judgment  be,  as  it  appears  to  us  it  will  he, 
that  the  plaintiff  be  barred*from  furuer  having  and  maintaining  his  action, 
we  shall  feel  it  our  duty  to  give  that  judgment ;  and  we  do  pronounce  the 
same  accordingly.(l)  (2) 


«ii 
"  b 


(i;  Vide  CAoni/ey  v.  WhuUaUey^'Wt,  5  Eut,  270, 1.    The  King  v.  fiftdkeipeore,  10  Eitft. 
"     '       "  .......  y,  M  well  aa  the  natoic  and  c"^ 

^ , ., :  T.  Chavman.  10  John     " 

(,2)  [See  Gnfth  v.  EMbman^  i 


87.    As  to  the  proper  concloBioti  of  a  plea  of  o^ieit  enemy,  as  well  as  the  nature  and  efiectM 
■uch  plea,  see  the  late  ease  of^ett  t.  Chapman,  10  Johns.  183. 
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Fieldhouse  v.  CrofU 

4£ttit,510.     I>b.  6,1804. 

JKcmctf,  the  sarplus  of  a  fminer  eiecntion  against  the  defendant*!  good*,  lefmed  to  be  itajr* 
ed  m  the  late  sheriff '■  hands  for  the  purpose  of  satisfying  amrther  ezeeation  at  the  suit  of 
ihe  same  plaintiff  against  the  saoie  defendant,  who  had  no  other  effisete  on  wbieh  the  eber' 
iff  in  office  conld  levy. 

WIGLEY  moYed  for  a  rule  to  shew  cause  why  the  sum  of  3171.  lli.  M* 
belooging'to  the  defendant  in  the  hands  of  the  late  sheriff  of  Worcester,  should 
not  be  paid  over  to  him  by  the  present  sheriff:  which  money  was  part  of  a 
balance  of  900Z.  and  upwards  in  tne  late  sheriff's  hands,  arising  from  a  sale  of 
a  certain  property  belonging  to  the  defendant,  over  and  above  the  sum  levied 
by  the  same  sheriff  undefr  a  prior  execution.  And  notice  of  this  motion  was 
given  to  the  defendant,  and  to  the  late  sheriff.  It  appeared  from  the  affida- 
Tit  on  which  the  rule  Was  moved,  that  the  plaintiff  had  before  recovered  jodg- 
metat  and  sued  execution  against  this  defendant  for  1043/.  which  was  levied 
by  the  late  sheriff,  who  took  in  execution  the  tc^ls  of  a  turnpike,  mortgaged 
to  the  defendant  for  a  term,  and  sold  the  same  for  2010/.,  which,  after  pay- 
ment of  the  former  debt  and  costs,  left  a  larg%  balance  in  his  hands.  Thai 
the  plaintiff  had  recovered  judgment  for  307/.  and  costs,  in  Febntary  last, 
against  the  defendant  in  another  action  in  the  Court  of  Fleas  6f  the  city  of 
narcester,  on  which  a  wtit  of  Jieri  facias  issued  to  the  seijeants  at  mace, 
who  levied  thereon  461.  lOs.  and  returned  that  the  defendant  had  no  other 
goods  in  the  city.  Whereupon  the  record  beitig  removed  into  this  Court, 
another  writ  oT^^'/octof  issued  to  the  present  sheriff  of  the  county,  but  no 
other  efiects  of  the  defendant  could  be  found  whereon  to  levy  than  those  in 
die  hands  of  the  late  sheriff,  which  he  had  notice  not  to  pay  over. 

He  admitted  that  he  could  find  ho  authority  in  point ;  but  the  ease  which 
came  nearest  was  Artnsiead  y.  PhUpot,  Dougl.  231,  vi^ere'a  rule  was  made 
abeolate  (though  without  resistance,  except  so  far  as  regarded  the  lien  of  the 
attorney,)  for  sUiying  in  the  sheriff's  hands  for  the  use  of  the  plaintiff  in  that 
action  money  which  the  sheriff  had  levied  for  the  use  of  the  then  def^dant 
in  another  action,  in  which  he  was  plaintiff. 

Lord  Eu«BNB0R0iT6H,  C.  J.  The  question  comes  to  this.  Whether  a  plain* 
tiff  can  liave  execution  of  money  belonging  to  the  defendant  in  the  hands  of  a 
third  person  7  This  is  a  motion  of  the  first  impression,  and  shall  not  have  its 
first  efl^t  from  me.  It  was  the  duty  of  the  late  sheriff,  if  he  took  in  ^xecn* 
tion  more  than  was  necessary  to  satisfy  the  former  execution  with  which  he 
Was  charged,  to  pay  over  the  surplus  immediately  to  the  defendant. 

Per  Curiam^  Rule  refused.(o)  (1) 

(a )  Vide  Frmusu  v.  Ntuk^  Rep.  temp.  Hardw.  53. 

<l)VideiD^^v.  erffMee,9£B8t,48.  ITitf  mof  v.  Sttl^  2  Mew  Rep.  376.  WmUmMW. 
S^gts^  5  Johns.  163.  ^ 
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The  King  v.  Dowlej. 

4  £ast,.512.     Feb.  6>  1804. 

Membera  of  Tolanleer  corps,  enrolled  nnder  the  regnktiomi  of  the  itat.  42  Geo.  3,  e.  66,  are 
entitled  to  leeifii  on  doe  DOtiflcation  of  eoeh  iSeir  intentioii,  not  being  restrained  from 
•oeh  liberty  of  resignatioli  bj  tbe  rules  of  the  corps  to  which  they  belong,  or  its  conditions 
of  service :  and  this  liberty  is  not  taken  away  by  stat.  43  Geo.  3.  c.  06,  (the  General  De- 
fence Act),  which  distinguishes  between  vdvnUer  eorpB^  and  volwUeers  wtder  that  ad; 
i.  ^.  soeh  as  offer  themseWes  ▼(rfnntarily  to  serTO  in  lieu  of  the  compulsory  Wy.  And 
the  slat.  43  G.  3.  c.  ISl,  ailaches  only  on  corps  ef  volnnteers  at  (As  time  of  an  actial  timi- 
man^  and  has  no  retrospectiTO  operation  on  Uiose  who  had  ceased  to  bear  that  character 
before  actual  invasion. 

A  conviction  of  a  volunteer,  nnder  the  statute,  for  non-payment  of  certain 
fines,  imposed  on  him  for  non-attendance  al  certain  times  of  exercise  appoint- 
ed for  the  corps  to  which  he  belonged,  stated  in  substance,  that  on  the  10th  of 
December  44  Geoi  3,  at  Southvfark  in  the  county  of  Surry,  before  P.  B. 
Esq.  one  of  the  justices,  &c.  came-  T.  E,  of,  dec.  and  informed  the  said 
justice,  that  before  and  at  the  respective  times  of  committing  the  offences  af- 
terroentioned  there  was  a  certain  corps  of  volunteer  cavalry  called  the  South" 
work  Volunteer  Cavalry,  commanded  by  Cape.  /.  C.  duly  formed  and  estab- 
lished, and  whose  offer  of  service  had  been  duly  accepted  by  his  Majesty  ac- 
cording to  the  statute,  ^.  That  every  member  of  toe  said  corps,  upon  his 
being  enrolled,  signs  a  written  engagement  to  appear  on  horseback  to  be  ex- 
ercised at  such  times  and  places  as  the  commanding  officer  shall  appoint :  and 
that  the  defendant,  on  the  4th  of  August  1803,  was  duly  enrolled  a  m.em- 
ber  of  the  said  corps,  and  thereupon  signed  such  written  engagement  as  afore- 
said, and  continually  irom  thence  until,  &c.,  and  at  the  time  of  exhibiting  the 
said  infortnation,  was  a  merhber  of  the  said  corps,  and  duly  enrolled  therein. 
That  on  the  26th  of  October  1803,  /.  C,  the  commanding  officer  of  the  corps, 
ordered  that  the  corps  should  be  in  Hyde  Park  on  Briday  the  l^th  of  Getter 
at  eight  o'clock,  the  hour  of  muster  to  be  half  past  six,  m. ;  and  that  in  future 
tbe  neld-daya  should  be  on  Thwiday  at  two  o'clock,  the  corps  to  muster  at, 
4cc.,  and  drill  mormngs  Tuesdaye  only,  at  seven.  That  on  the  25th  of  Octo^ 
ber  in  the  said  year,  the  corps  did  duly  make  these  regulations ;  '*  That  every 
member  who  did  not  muster  on  Friday  next  at  tbe  hour  appointed,  (meaning 
the  said  Friday  the  28th  of  October)  should  be  fined  10;.  M.  That  on  the 
roustcr-roU  being  called,  drill  mornings,  any  one  who  did  not  answer  to  his 
name  ahould  be  iincd."  (It  then  set  out  the  list  of  fines  made  for  officers  and 
privates  on  the  first,  second,  third,  and  fourth  offences  respectively.)  **  That 
no  excuses  be  allowed  but  ittness*  certified  by  Surgeon  J9.,  or  leave  of  ab^ 
sence  from  the  commanding  officer."  Of  which  order  and  of  which  i^egola- 
tions  the  defendant,  being  a  nrivate  in  the  said  corps,  had  due  notice.  That 
in  piursuance  of'  the  said  order  the  corps  did  muster  on  the  said  Friday,  the 
28th  of  October,  at,  kc.  and  did  march  from  thence  to  Hyde  Park  to  be  re- 
viewed :  nerettheless  the  defendant,  not  regarding  his  duty  in  that  behalf,  did 
not  attend  the  said  muster  or  review,  bat  then  and  there  wholly  omitted  and 
neglected  so  to  do,  he  the  defendant  not  being  prevented  from  so  doing,  or 
having  any  excuse  fov  sudi  non-attendance  by  illness,  A%.  or  having  leave 
of  abwnce,  dsc. ;  by  reason  whereof  the  defendant  then  and  there  forfeit- 
ed tbe  sum  of  lOv.  M.  for  such  neglect,  in  like  manner  tibe  information 
proceeded  to  charrge  the  defendant  with  having  forfeited  several  other  sums 
by  reason  of  non-attendance  on  certain  other  muster  and  field-days.  It 
then  stated  a  demand  by  the  secretary  of  the  corps  on  the  defendant,  on  the 
3d  day  c^  December  1803,  at  Southwark  aforesaid,  of  1/.  145.,  the  amount  of 
the  several  penalties  incurred,  and  a  refusal  by  the  defendant  to  pay  thersame. 
By  xeasoB  whereof,  and  by  fof ce  of  the  statute,  dec.  the  defendant  had  for- 
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feited  the  further  sum  of  32.  8f.,  being  double  the  amount  of  the  said  penal- 
ties so  by  him  forfeited  for  such  neglect  and  absences  as  aforesaid :  wherefore 
the  said  T.  E,  prayed  that  the  defeodant  might  be  convicted  of  the  said  of- 
fences according  to  the  form  of  the  statute,  6cc.  It  then  set  forth  the  sum- 
mons of  the  defendant,  his  plea  of  not  guilty,  and  the  hearing  of  the  evidence 
i^his  presence,  on  the  17th  of  December^  44^ Geo.  3,  when  he  admitted  all 
the  matters  in  the  information  to  be  t/ue,  except  that  he  comtmued  to  be  a 
member  of  the  said  corps  at  the  time  of  th^  making  the  rules  and  reguUtiiams 
respecting  the  said  fines  in  the  said  information  mentioned^  or  at  the  times  9f 
themon-altendoMice  of  him  the  sai4  'T*  Dowley  in  the  said  information  mem^ 
tioned  ;  on  which  point  the  following  facts  were  admitted  and  agreed  upon 
before  the  justice  by  the  informant  and  the  defendant.  That  the  said  corps 
was  originally  formed  and  established,  and  their  ofier  of  service  accepted  by 
his  Majesty^  in  the  yter  1798,  in  pursuance  of  the  act  of  the  34  Greo.  3.  c.  31, 
for  encouraging  and  disciplining  such  cotps  as  should  volunlarily  e^rol  them- 
selves  for  the  defence  of  their  counties,  towns,  6cc.  That  after  the  passing  of 
the  Stat.  42  Geo.  3.  c.  66,  *'  to  enable  his  Majesty  to  avail  himself  of  the  of* 
'*  fers  of  certain  yeomanry  and  volunteer  corps  to  contintte  their  services," 
and  in  August  1803,  the  said  corps  agreed  to  continue  their  services :,  and 
upon  such  agreement  every  member  signed  a  muster-roll,  containing  the  fol« 
lowing  writteh  engagement :  "  We  whose  Qames  are  h^reuato  subscribed  do 
"  severally  pledg;e  ourselves  to  be  faithful  to  the.  constitution  of  this  realm,  mM 
"  by  law  established  in  King,  Lords,  and  Commons,  and  do  severally  agree 
"  to  ^gage  ourselves  in  the  troop  of  Southwark  Volunteer  Cavaby,  under 
**  the  command  of  Captain  John  CoUingdon^  and  to  appear  oq  horseback  to  be 
'*  exercised  at  such  times  and  places  as  the  commanding  oigicer  shall  appoioU 
*'  And  we  do  further  promise  and  agree  to  comply  with  the  rules  and  r^[ala- 
"  tions  hereunto  annexed ;  and  also  with  the  acts  of  parliameal  of  34  ds  42 
<<  Geo.  3.  As  witness,  ixx^.  4th  of  August  1803."  That  the  rules  and  regu- 
lations annexed  to  the  said  muster  roll,  and  referred  to  therein  as  aibresaid, 
are  as  follow :  1st,  That  the  corps  be  instituted  for  the  defence  of  the  borough 
of  Southwark  and  parts  adjacent,  subject  to  be  caUed  on  in  case  of  factual  in- 
vasion or  insurrection  agreeable  to  the  acts  of  the  34  &  42  G.  3.  2d,  That 
each  troop  consist  of  60  privates,  one  captain,  ^.  ,  3d,  That  the  corps  be 
regulated  by  a  committee  of  all  the  officers  and  12  privates,  five  of  whom  to 
have  the  powQr  of  deliberating  and  deciding  on  the  business  before  them* 
That  the  privates  of  such  committee  be  chosen  by  ballet  at  a  general  meet- 
ing, but  that  a  committee  to  investigate  the  conduct  of  any  member  of  the 
corps,  to  consist  of  all  the  officers  and  not  less  dian  six  privates;  and  an]r  in- 
dividual who  ^all  think  himself  aggrieved  by  the  decision  of  such  committee 
may  appeal  to  a  general  meeting  of  the  troop  upon  giving  notice  to  his  com- 
manding officer  within  one  month  after  receiving  the  determination.  4th» 
Regulates  the  mode  of  bal]oting  for  members.  6th,  Thatev^ry  member  pay 
annually  three  guineas  towards  the  ffeneral  expences  of  the  corps.  6lh,  That 
each  member  provide  and  keep  his  horse  at  his  own  expence,  and  also  pro- 
vide his  own  uniform  and  all  accoutrements.  7th,  Regulates  the  descriptioa 
of  horses.  8th,  That  every  volunteer  going  20  miles  from  home  shall  signify 
l)y  letter  to  the  commanding  officer  the  time  of  his  absence,  and  also  notify 
his  return,  that  the  strength  of  the  corps  may  at  all  times  be  known  and  cor- 
rect returns  made.  (The  9th  was  for  the  regulating  disputes  on  the  ground.) 
That  the  defendant  was  duly  enrolled  as  a  member  of  the  corps,, and  signed 
the  said  muster-roll,  with  the  said  rules  and  regulations  annexed  thereto,  on 
or  about  the  4th  of  August  1803.  That  he  was  a  private  in  the  said  coips, 
and  was  so  at  the  time  of  the  several  non-attendances  in  the  said  information 
mentioned,  if  Under  the  circumstances  hereinafter  stated  he  is  to  be  considered 
as  then  being  a  member  of  the  corps.  That  the  renewed  offer  of  service  of 
the  corps  was  made  to  his  Majesty  oa  the  17th  of  August  1803,  and  accepted 
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on  the  2Sd  of  the  same  montb.  That  a  committee  vnts  duly  appointed  pur- 
suant to  the  3d  of  the  said  rales  and  regulations,  who  proposed  the  rules  and 
regulations  respecting  fines  in  the  information  mentioned  to  a  general  meet- 
ing of  the  said  corps,  holden  on  the  25th  of  October  1808,  who  adopted  the 
same.  That  on  the  23d  of  September  1803,  and  before  the  making  the  last- 
mentioned  rules  and  regulations.  Captain  (C  caused  to  be  delivered  to  the 
several  members  of  the  corps,  and  amongst  others  to  the  defendant  who  was 
then  a  private,  a  letter  in  which,  after  observing,  that  many  of  the  mem^rs 
had  been  remiss  in  their  attendance,  which  it  was  his  duty  to  enforce,  he 
stated,  that  *'  whoever  did  not  attend  one  of  the  morning  drills,  and  also 
Tkursday  in  every  week  for  one  month  to  come,  would  receive  his  dismissal." 
In  answer  to  this  the  defendant  wrote  a  letter  to  Captain  C.  on  the  24th  of 
Septen^er  1803,  stating  that  "  It  being  entirely  out  of  his  power  to  attend  the 
"  number  of  days  specified,  &c.  he  therefore  presumed  this  would  be  accept- 
^^  ed  as  his  resignation."  By  another  letter,  of  the  24th  of  September  1803, 
Captain  C:  declined  accepting  the  resignation  of  the  defendant,  or  any  other 
member  of  the  corps,  on  a  principle  of  duty.  To  which  the  defendant  again 
answered,  on  the  27th  of  September  1803,  that  it  was  impossible  for  him  to 
attend  as  ordered,  and,  therefiDre,  to  sare  the.  trouble  of  sending  a  dismissfil 
he  thereby  declared  himself  no  longer  belonging  to  the  corps,  and  insisted  on 
that  being  accepted  as  his  resignation^  Other  letters  were  stated  to  the  same 
effect,  in  one  of  which  the  captain  apprized  the  defendant  that  if  he  absented 
himself  much  longfer  from  duty  he  would  hetiX  of  it  in  an  unpleasant  way.  The 
magistrate  then  found  as  a  ract,  that  the  defendant  did,  by  the  said  letters, 
notify  to  the  captain  his  intention  to  discontinue  his  services  in  the  corps,  and 
did  resign  his  situation  in  the  said^  corps,  as  far  as  in  him  lay,  and  if. by  law 
he  mi^ht  That  the  ^defendant  has  not  in  any  manner  acted  as  a  member  of 
the  said  corps  since  the  writing  of  the  lettex:  of  the  24th  of  September,  nor  has 
Captain  C.  agreed  to  accept  his  resignation ;  but,  on  the  contrary  thereof,,  has 
constantly  refused  so  to  do.  That  the  defendant's,  name  has  not  at  aby  time 
been  struck  off  froin  the  muster-roll,  but  still  continues  thereon.  On  this  evi- 
.deikc^  the  magistrate  proceeded  to  convict  the  defendant  in  the  several  soma 
of  IL  4f.,  the  amount  of  the  fines  incurred,  and  31. 8s.,  the  double  of  the  same. 
Which  conviction  was  dated  the  17th  of  December  1803. 

The  conviction  was  argued  on  a  former  day  in  this  term  by  Ersktne  for  the 
defendant,  and  the  Attorney 'Crefieral  for  the  prosecution;  when  the  Conn 
said  they  would  look  into  the  acts  of  parliament  before  they  gave  judgment. 
And  now 

Lord  Ellsnborouoh,  C.  J^  delivered  the  opinion  of  the  Court. 

In  this  case  the  question  appears  to  us  to  lie.  in  a  narrow  compass ;  it  is  to 
be  decided  upon  the  facts  as  they  appear  on  the  face  of  this  conviction,  which 
nay  not  immediately  apply  to  any  other  case ;  and  each  case  must  of  course 
be  governed  by  the  particular  circumstances  belonging  to  iL  The  terms  up- 
on which  the  corps  of  the  Southwark  Volunteer  Cavalry  agreed  to. continue 
their  services  in  the  month  of  August  1803  are  to  be  found  in  the  rules  and 
regulations  stated  in  this  conviction,  or,  in  the  statutes  of  the  34  or  42  G.  3. 
The  rules  and  regulations  themselves  are  silent  as  to  the  period  during  which 
each  member  of  the  corps  is  to  serve ;  and  nothing  can  be  collected  from  the 
Stat.  34  O.  3.  c.  31,  as  to  this  point.  But  the  stat.  42  G.  3.  c.  66.  s.  4,  rec- 
ognizes a  power  in  the  members  of,  at  least,  some  volunteer  corps  of  notijf' 
ing  their  intention  of  discontinuing  their  service  ;  and  provides  that,  on  such 
resignation,  (which  expression  clearly  imports  that  the  party  had  legally  and 
efiectually  the  power  of  making  a  resignation  by  his  own  act,)  if  the  person, 
(that  is  to  say,  so  resigning,)  should  have  been  drawn  for  the  militia,  that  his 
exemption  should  cease,  and  that  he  should  be  liable  to  serve  in  the  militia  by 
himself  or  his  substitnte,  as  a  supernumerary,  if  his  vacancy  should  have  then 
been  filled  up.    The  agreement,  therefore,  of  this  corps  to  continue  its  ser^ 
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viee  most  be  understood  as  made  on  the  condition  of  the  members  haTiag  k 
in  their  power  to  exercise  the  right  of  resignation  thus  recognised  by  the  stat. 
42  Qeo.  9.  c.  66,  by  notifying  their  intention  of  discontinuing  their  ser- 
vice.   It  is  next  to  be  seen  whether  this  power  has  been  taken  away  by  any 
of  the  subsequent  acts  of  parliament.     The  43  G.  3.  c,  96,  (the  act  for  the  levy 
eii  iiMuse,  as  it  has  been  called)  speaks  of  two  descriptions  of  volunteers,  viz. 
volunieer  corps^  which  had  been  or  should  be  formed  with  the  approbation 
of  his  Majesty,  and  voluntcen  under  that  actj  that  is  a  description  of 
persons  whom   the  constables,  in  the    annual  lists   which  they  are  di- 
rected to  make  of  all  men  dwelling  in  their  parishes,  are  by  s.  10,  required 
to  distinguish  as  **  persons  wtUing  to  engage  to  serve  as  voLmtTBERS  vhder 
TBAT  ACT."    And  this  same  act  of  the  ^  O.  3.  c.  96,  by  the  63d  s.  thereof, 
enables  the  king  to  suspend  the  provisions  of  the  act  requiring  the  men  en- 
rolled under  it  for  military  service  to  be  trained  and  elercised,  where  any 
volunteer  corps  in  any  county  or  parish,  or  in  which  any  persons  between  the 
ages  of  17  and  55,  shall  have  engaged  to  serve  as  volunteers  (that  is  to  say, 
mder  that  act)  shall  amount  to  a  certain  proportion  of  the  number  enrolled 
for  military  service  under  thai  act,  and  such  volunteer  corps,  or  voluiUeers  res' 
pectively,  shall  hare  agreed  to  be  trained  aitd  exercised  and  to  march  to  any 
part  of  Great  Britain  in  case  of  an  invasion ;  subject  to  such  conditions 
as  to  number  of  men  to  be  constantly  existing  in  such  votunteer  corps  and 
remaining  engaged  to  serve  as  volunteers  under  that  act,  and  to  such  other 
rules  and  regulations  as  to  exercise,  muster,  or  inspection,  as  to  his  Majes^ 
shall  seem  necessary :  on  non-compliance  with  which  conditions  the  provi- 
sions of  the  act  are  to  take  place,    it  is  to  be  observed,  that  nothing  is  here 
eaid  about  the  period  df  service.    All  that  is  necessary  to  authorise  a  suspen* 
aion  of  the  provisions  for  the  levy  en  masee  is,  that  the  volunteer  corps  and 
volunteers  shall  have  agreed  to  be  trained  and  exercised,  and  to  march  in 
c$ae  of  invasion,  &c.  and  if  they  do  not  comply  with  such  conditions,  then 
the  levy  en  masse  is  to  go  forward.     But  the  suspension  of  the  execution  of 
this  act  cannot  impose  terms  on  the  volunteer  corps,  unless  they  have  before 
agreed  to  those  terms,  or  unless  dieir  o^r  of  fA^rvice  has  been  accepted  or 
iBOch  terms.    The  54th  section  of  c.  96,  does,  however,  speak  of  the  period  of 
service  ;  but  it  does,  so  in  terms  confined  to  the  volunteers  under  that  aett  who 
sure  made  liable  to  be  embodied,  commanded,  and  to  aerve  for  the  period  tnen- 
tioned  in  the  act,  in  relation,  to  persons  liable  to  military  semiee  under  the 
aetf  u  e.  the  persons  liable  to  serve  ii^  the  army  en  masse :  but  it  is  wholly 
silent  with  respect  to  the  period  of  service  of  the  volunteer  corps,  leaving  that 
matter  as  it  st<K>d  before  the  act    The  last  statute  which  has  been  adverted 
to,  the  4i3  G.  3.  c.  121,  in  s.  9,  leaves  this  point  untouched ;  that  only  rela- 
ting to  persons  who  may  be  members  of  any  corps  of  volunteers  at  the  time  of 
em  actual  invasion^  and  has  no  retrospective  view  to  those  who  mav  hsve 
ceased  to  bear  that  character  before  an  actual  invasion  haj^ns.   The  14th  sec- 
tion of  that  statute  seems  to  afibrd  some  inference  that  volunteers  had  not 
the  power  of  resigning,  as  the  power  of  convicting  persons  for  nonpayment  of 
fines  f(Hr  not  complying  with  the  regulations  of  their  corps  can  have  very  little 
eflect  when  the  objects  of  such  a  provision  may  the  next  moment  and  for  ever 
exempt  themselves  from  any  liability  to^  fined  by  Quitting  their  corps  :  bat 
it  will  have  an  operative  effect  and  use  in  corps  where,  according  to  their 
terms  of  service,  the  members  are  precluded  from  quitting.    However^  nei- 
ther the  inference  that  may  be  supposed  to  arise  firom  this  section,  nor  from 
any  other  in  the  several  acts  which  have  been  commented  upon,  nor  fixMn  the 
scope  and  object  of  the  whole  of  them  taken  together,  appears  to  us  sufikienl- 
ly  strong  to  warrant  us  in  determining  that  the  express  power  of  resignation, 
which  is  recognized  in  the  4th  section  of  the  staL  42  G.  3.  c.  66,  as  belong- 
ing to  the  members  of  volunteer  corps,  not  restrained  in  this  respect  by  their 
own  offers  of  service,  is  revoked  ana  taken  away  fi»m  them.    We  aie,  there- 
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fbre»  of  opinion,  that  the  defendant  was,  upon  the  facts  stated  in  this  {Articn* 
lar  conviction,  competent  to  exercise,  and  has  exercised  that  power ;  and  that 
thisr  (ftnviction,  therefore,  cannot  be  sustained  hot  must  be  quashed. 

.  Conviction  quashed. 


Cooper  V.  Rachel  Hunchin. 

4  East,  521.     Feb.  7,  1804. 

After  interlocutory  jadgment  against  a  feme  npon  »  contract,  she  marries ;  yet  the  plaintiff 
ma^  proceed  to  jadgment  and  execution  a^inst  her,  without  joining  the  husband  bjr  xcirs 
faeuu  ;  and  a  eapiaa  ad  mtHsfaeiendum  against  her,  following  the  judgment,  is  at  all  events 
regular,  thopgh  the  plaintin  had  notice  of  the  marriage  before. 

A  SULE  called  upon  the  plaintiff  to  shew  cause  why  the  writ  of  capias  ad 
satisfaciendunit  executed  upon  the  defendant,  should  not  be  set  aside  for  irreg- 
ularity, &c.  upon  the  ground  that  after  interlocutory  judgment  obtained  in  an 
action  commenced  against  the  defendant  when  sole,  for  goods  sold.  Sec.  she 
had  intermarried  one  R.  Ridgway,  of' which  notice  was  given  to  the  plain- 
tiff's attorney,  notwithstanding  which  he  had  proceeded  against  her  to  fiiud 
judgment,  and  had  .taken  her  body  in  execution. 

Espinasse  shewed  cause,  and  ^contended  that  the  execution  was  regular; 
and  cited  3  Blac.  Com.  414,  where  it  is  laid  down,  that  "  if  an  action  were 
originally  brought  against  a  wife  when  sole,  and  pending  the  suit  she  mar- 
ries, the  capias  shall  be  awarded  against  her  only,  and  not  against  her  hus- 
band ;  for  which  is  cited  Doyley  v.  Whiie,  Cro.  Jac.  323,  in  point,  and  Bull. 
N.  P.  23,  S.  C. 

Barry,  in  support  of  the  rule,  endeavored  to  distinguish  this  from  the  case 
cited,  where  the  original  action  brought  -i^ainst  the  feme  was  trespaUf  in 
which  she  may  be  sued  crtminaliter ;  whereas  this  is  upon  a  contract,  for 
which  she  is  in  no  event  liable  to  be  taken  in  execution  after  marriage,  when 
it  becomes  the  debt  of  the  husband.  There  too  the  action  was  false  imprison- 
ment against  the  sheriff,  to  whom  the  process  against  h^r  b^.her  maiden 
name  was  a  sufficient  justification.  But  here  the  application  is  against  the 
original  party  in  the  original  suit,  who  .ought,  upon  due  notification  of  the 
marriage,  to  have  made  tl^  husband  a  party  by  suing  out  a  scire  fkdas  against 
him  jointly  with  the  wife,  and  then  the  plaintiff  would  have  had  his  proper 
remedy  against  him.  As  in  the  case  of  Obrian  v.  Ram^  cited  1  Salk.  116, 
117.  So  in  1  Show.  91.  Anonym.,  if  a  woman  give  a  warrant  of  attorney  and 
then  marries,  the  plaintiff  may  file  a  bill  and  enter  judgment  against  both(a). 
[Lord  EUenborough,  C.  J.  There,  perhaps,  the  action  might  be  considered 
as  commenced  at  the  time  when  judgment  was  entered  up,  and  then  she  was 
married.]  He  also  referred  to  Rownson  and  Wife  v.  Williamson,  Qto.  Barnes 
207,  and  Heard  v.  Stamford,  3  P.  Wms.  409,  as  gfeneral  authorities  to  shew 
that  the  husband  was  liable  in  the  lifetime  of  the  wife  for  her  contracts. 

Lord  Ellknborouoh,  G.  J.  The  execution  must  follow  the  nature  of  the 
judgment.  Whether  the  husband  can  bring  error  or  not  is  another  question. 
But  the  judgment  here  being  against  the  feme  only,  the  execution  can  only 
be  against  her.  ^f  die  plaintiff  had  meant  to  implicate  the  husband  in  the 
consequences,  he  must  have  first  made  him  a  party  by  joining  him  in  a  scire 
facias. 

Grosb,  J.  of  the  same  opinion. 

Lawrsmoe,  J.  There  is  no  occasion  for  the  plaintiff  to  sue  out  a  scire 
facias,  unless  it  be  for  the  purpose  of  charging  some  other  person  on  the 

'■'      ■  I  I  ■     <        II  .1.1—    I     I    11    .         I  >■  'I  I       I    ■■!  ■     ■— ^ 

(a>  Vide  Marder  Y.Lee^d  Bun.  1471 ;  snd  Cowrie  v.  AUaway^  8  Term  Rep.  357: 
Vol.  II.  68 
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record  who  was  not  originally  a  party  to  it.    The  ease  cited  from  Cro*..  Jae« 
ia  in  point 

Lb.  Blahc,  J.  If  the  hmband  had  been  joined,  the  plaintiff  might  still 
ha^e  taken  the  wife  in  execution.  There  seems  therefore,  no  reason  why 
the  defendant  might  not  take  her  at  once,  without  joining  the  hnshand,  if  he 
did  not  mean  to  affect  him. 

Rule  discharged* 


Payne  9.  Drewe. 

4  Eut,  593.    Feb.  8,  ItM. 

▲Ifowiof  that  the  award  of  a  writ  of  leqiieatratiod'ootof  Chancerj  (which  ia  the  proceai  of 
that  Coart  to  oompel  appearance  and  the  performance  of  decreeijt  haa  the  fame  oliliffBt»- 
ry  elfisct  to  bind  the  gooda  aa  a  writ  of  jl.  fa,  at  oommon  hiw ;  yet  if  the  iMrty  at  wboae- 
IMrayer  auoh  eeqoeatiation  ta  taaned  take  no  meaaore  to  compel  the  execation  of  it  in  doe 
time,  and  the  aeqoealratorl  do  not  in  fact  poaaeaa  themaeWea  of  the  gooda,  it  ia  no  eaeoaff 
to  a  aheftii,  to  whom  at  a  diataoce  of  18  mootha  a  writ  oi  JL  Jk.n  cKrected  agarnat  the 
gooda  of  (he  party  defendant  in  the  aoit  in  Chancery,  for  not  exeoatiog  aneh  writ  ami 
aelling  the  ffooda ;  the  plaintiflT  in  the  eequeakfation  harinff  at  all  OTenla  loat  hia  priority 
by  auoh  lacliea.  '  And  therefore  the  aheriff,  who  had  leiaed  onder  the  JL  /«.,  having 
notice  of  apoh  anppoaed  obetacle  retamed  nuUa  bona^  waa  hblden  liable  to  the  plaintiiF  in 


an  action  for  a  ftbe  retarn.    Though  a  writ  of  ^.  Jb.  bind  the  gooda  aa  agaiiiat  the  < 

ty  ia  not  deveated  out  of  him  till  ezeentioa  ezeeuted :  and  tbefalbfw 
eieeotioa  and  iale  under  a  anbaeqoent  writ  deliTered  to  the  aheriff  will  bind  tlie 


fooda ;  bat  the  plaintiff  in  the  firat  ezecation  baa  hia  remedy  againat  the  aheriff,  if  the  non- 
eaecotion  of  the  writ  did  not  proceed  from  hia  own  lachea. 

THIS  was  an  action  against  the  defendant,  as  sheriff  of  Dorsetshiret  for  m 
false  return  of  nulla  bona  to  a  writ  of  testatum  Jieri  fifdas^  sued  out  on  a 
judgment  against  C.  Sturt^  Esq.  for  227/.  lOi:  The  action  wqs  tried  at  the 
Spring  Assizes  for  DorsetMve  1803,  hefore  Tkomsan^  B.,  when  a  verdict 
was  found  for  the  plaintiff  for  2272.  lOs.  subject  to  the  opinion  ^f  the  Court 
on  the  following  case. 

The  defendant  was  sheriff  of  the  county  of  Oortet  at  the  suing  out  and 
return  of  the  writ  in  question.  The  judgment  was  regularly  ob^ined  for 
the  plaintiff  against  C.  Sturt  in  Michaelmas  ierm  1801,  for  227^.  lOt.,  and  a 
testatum  fieri  facias  was  sued  out  into  Dorsetshire  on  die  28th  of  November 
1801,' returnable  on  Saturday  next  &^r  eight  days  of  St.  Hilary  1^02. 
There  were  sufficient  goods  of  C.  Siurt  at  his  hoUse  at  Brownsea  in  the 
defendant's  bailiwick  at  the  time  of  the  entry  of  the  officer  under  ike^ fieri 
facias  in  January  1802,  and-which  were  taken  possession  of  and  an  inven- 
lory  made  thereof  by  him:  but  the  sheriff  afterwards  quitted  possession, 
and  made. a  return  of  ** nulla  bona,**  in  consequence  of  the  sequestration 
hereinafter  men'tioned.  In  1790,  a  bill  in  Chancery  had  been  filed  against  C. 
Siurt  and  others  by  H.  W.  Portman^  Esq.  and  others,  and  after  answer  waa 
put  in  and  other  proceedings,  an  order  was  made  by  that  .Court,  on  the  17th 
of  March  1800,  for  the  payment  of  20002.  by  the  said  C.  Sturt  to  H.  A. 
Sturt.  That  sum  being  unpaid,  an  order  nisi  for  a  commission  of  sequeetra- 
tion  to  issue, .  directed  to  certain  commissioners  to  be  therein  named,  to  ee* 

Iuester  the  said  C.  SturVs  personal  estate,  &c  was  made  on  the  6th  of  May 
800,  which  order  was  made  absolute  for  a  sequestration  on  the  13th  of  June 
1800.  A  writ  of  sequestration  under  the  great  seal  was  issued  on  the  17th 
of  June  1800,  dated  on  that  day,  and  was  shortly  afterwards  delivered  to  the 
sequestrators  therein  named.  The  writ  of  sequestration  is  in  the  following 
words  :  «  George  the  Third,  &c.  To  /.  M.,  W.  D.,  dw.  jgfreetiog.  Whereas 
'*  by  an  order  made  by  us  in  our  Court  of  Chancery,  on  the  5th  day  of  May 
**  last,  ia  a  cause  of  A  fV.  Portman^  Esq.  complainant,  and  M.  Sturtj  widow. 


«« 
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^  H.  A.  Siurt,  Esq.  C.  Slurt^  Esq.  and  others,  defendants,  by  origlnat  and 
**  supplemental  bills ;  and  also  in  a  cause  of  the  said  H.  j8.  Siuri^  complain- 
"  ant,  and  the  said  M.  Sturt^  C.  Sturty  and  others,  defendants,  by  bill  of  !«• 
^'  Tiror,  it  was  ordered  that  a  commission  should  issue,  to  be  directed  to  cer* 
*'  tain  commissiouers  to  be  therein  named,  to  sequester  the  defendant  C 
^'  SturVs  personal  estate,  and  the  rents,  issues  and  profits  of  his  real  estates 
*'  until  he  dhould  have  paid  20002.  to  the  complainant  H»  A.  Sturty  pursuant 
*'  to  an  order,  dated  the  17th  of  March  last,  and  our  said  Court  should  make 
^'  other  order  to  the  contrary ;  unless  the  said  defendant)  having  personal 
**  notice  thereof,  should,  within  eight  dajrs  after  such  notice,  shew  cause,  kc. 
**  to  the  contrary.  And  whereas,  upon  motion  made  unto  our  said  Court  *on 
^  the  13th  of  June  instant,  by  the  counsel  for  the  said  B,  A.  Shtrt^  it  was 
**  alleged,  that  due  notice  had  been  given  of  the  said  order  to  the  said  defen* 
**  dant  C.  Stwrt,  as  by  affidavit  appeared;  and  that  it  also  appeared. by  affi- 
f*  davit,  dsc.  that  the  said  C.  Sturty  had  not  yet  paid  the  9aid  SOOO/.,  or  any 
**  part  thereof,  te. ;  and  therefore  it  was  prayed,  that  the  said  order^  dated 
*'  the  6th  oi  May  last,  might  be  made  absolute  ;  wEich  was  ordered  accord* 
'*  inffly.  Enow  ye,  therefore,  that  we,  by  these  presents,  do  give  to  you,  kc. 
*'  full  power  and  authority  to  enter  upon  all^the  real  estate,  dec.  of  the  said  C 
*'  Sturty  and  to  take,  collect,  receive,  and  sequester  into  your  hands  not  only 
"  all  the  rents  and  profits  of  the  same,  dec.  but  also  all  goods,  chattels,  and 
''^personal  estate  wnatsoever.  And  therefore  we  command  you,  dec.  that  you 
*'  do,  at  certain  proper  and  convenient  days  .and  hours,  go  to  and  enter  upon 
^  all  the  Messuages,  &c.  and  real'  estate  of  the  said  C  Sturty  and  that  you  do 
*'  collect  and  takie,  not  only  the  rents  and  profits  of  bis  said  real  estates,  but 
"  also  all  his  goods,  chattels,  and  personal  estate,  and  detain  and  keep  the 
*'  same  under  sequestration  in  your  hands  until  the  said  C,  Sturt  shall 
**•  have  fully  paid  the  said  20002.  to  the  said  jH.  A.  Sturt,  cleared  hb  con- 
*'  tempt,  and  our  said  Court  make  other  order  to  the  contrary.  Witness,  dec. 
«*  the  17th  oiJune  in  the  40th  Geo.  3,  die.''  On  the  18th  of  November  1800, 
another  order  of  the  said  Court  was  made,  which  directed  certain  annuitants 
therein  named  il.  IF.,  P.  B.y  and  P,  £.)  to  pay  a  certain  aum  therein  men- 
tioned to  H.  A.  Sturty  and  directed  that  they  should  have  the  benefit  of  the 
sequestration.  On  the  17th  of  Jamtary  1803,  by  an  order  of  the  Court  of 
Chancery  of  this  date,  stating  an  application  to  the  Lord  Chancellor  by  coun- 
ael  fdr  /.  9F.  and  F.  £.,  it  was  alleged  ''  that  A  Sturty  deceased,  by  his  will 
devised  his  estates  to  his  son  C.  Sturt  for  life  subject  to  certain  charges  there* 
in ;  and  after  the  testator's  death  a  suit  was  instituted  for  the  purposes  of  car- 

2ing  into  execution  the  trusts  of  the  wiD ;  and,  by  an  order  made  the  17th  of 
airck  1800,  it  was  Ordered  that  C.  Sturt  should  pay  to  H.  it.  Siurt  2000{. 
in  part  of  a  larger  sum  reported  due  to  him ;  but  the  said  C.  Siurty  not  hav- 
ing complied  with  the  said  order,  die  said  H.  A.  Siurty  on  the  6th  of  Afay 
1800,  obtained  an  order  that  a  commission  of  sequestration  should  issue  to 
sequester  the  personal  estate  of  the  said  C.  Siurty  and  the  rente  of  his  real 
estate,  unless  cause  shewn  within  eight  days ;  and  no  cause  being  shewn, 
the  same  was  made  absolute ;  and  a  commission  of  sequestration  issued  on 
the  10th  of /tme  1800,  directed  to  /.  Af.,  W.  D.  dte.  who  entered  upon  the 
estates  devised  to  C  Sturt  for  his  life,  and  seiquestered  his  personal  estate, 
and  the  sequestrators  received  1090/.,  part  of  the  rents  of  the  real  estates. 
The  said  C.  Sturt  having,  in  the  year  1700,  granted  to  the  said  J.  W,,  R  A, 
and  F.  £.,  an  annuity  of  2400/.,  charged  upon  his  estates  before  mentioned ; 
the  annuitants  had  been  let  into  possession  of  the  estates,  and  were*  ousted  of 
that  possession  by  the  sequestrators  under  the  authority  of  the  said  older,  and 
tinder  the  authority  of  another  order,  dated  8th  of  July  1800,  whereby 
the'  tenants-were  order^  to  attorn  to  the  sequestrators.  And  the  said  an* 
Dttity  being  greatly  in  arrear,  and  die  annuitants  conceiving  that  the  posses^ 
sion  «f  the  sequestrators  did  not  prevent  their  making  a  distiesa  on  the  per- 
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aonal  estate  for  the  arrears ;  tbey  accordingly  made  two  distresses  at  Brown* 
ua  and  CrUchdl,  and  Mr.  Dean  one  of  the  sequestrators,  signed  acknowledge 
ments  of  possession  on  the  back  of  the  notices  and  inventories  of  distress, 
whereby  he  acknowledged  that  )ie  held  possession  of  goods  distrained  for  the 

Purposes  o(.the  distress.  That  considerable  part  of  the  effects  distrained 
eing  heir  looms,  they  were  replevied  by  the  trustees  under  the  testator's 
will.  That  in  Michaeltnas  term  1800,  the  parties  to  the  said  suit  and  the 
sequestrators,  conceiving  that  the  annuitants  ought  not  to  have  made  a  dis- 
tress, applied  by  motion  to  the  Court,  and  the  annuitants,  finding  that  they 
would  not  receive  the  benefit  of  their  distress,  except  on  the  terms  of  paying 
the  money  remaining  due  to  B*  A,  Siurt  and,  the  younger  children  of  the 
testator,  by  an  order  made  the  13th  of  November  loOO,  it  was  ordered  that 
the^annuitants  should,  within  a  week,  pay  to  H.  A.  Sluri  2464/.  Is.  lOd.^ 
and  enter  into  jin  agreement  to  pay  him  the  ifurther  sum  of  ^00/.,  then  ascer^ 
tained  to  be  due  to  him,  and  to  pay  to  the  younger  children  of  the  testator  the 
eeveral  sums  of  money  reported  due  to  them  out  of  the  rents  and  profits  of 
the  sequestered  estates  as  the  same  should  come  to  their  hands.  And  it  was 
further  ordered,  that  the  annuitants  should  give  judgment  in  the  replevia 
cause,  and  pay  the  costs  of  the  distress :  but  such  of  the  goods  as  were  not 
heir  looms  were  to  be  accounted  for  by  the  sequestrators.  Audit  was  ordered, 
that  the  annuitants  should  pay  the  costs  of  the  sequestration ;  and  that  the  se* 
questrators  should  deliver  the  possession  of  the  premises  sequestered  ta  the 
annuitants,  and  pay  over  to  them  the  balance  in  their  hands,  after  retaining 
the  costs-  of  the  sequestration,  and  all  just  allowances ;  axid  that  the  annuitants 
should  stand  as  creditors  of  the  said  C.  Sturt  for  what  they  should  so  pay,  ex* 
cept  the  costs  of  the  distress  and  replevy,  and  of  the  applications  to  the  Court 
subsequent  to  the  distress.  And  it  was  referred  to  the  Master  to  settle  the 
accounts  and  tax  the  costs.  '*  That  Uue  annuitants,  in  conseouence  of  the  said 
**  order,'  paid  the  said  2464/.  U.  lOd.  to  //.  A.  Sturt,  and  also  paid  to  the 
^  vounger  children  of  the  said  testator  all  the  monies  due  to  them,  and  were 
**.fet  into  possession  of  the  real  estates ;  but  before  the  sequestrators  settled  any 
<«  account,  or  the  costs  were  taxed,  some  executions  at  common  law  were  issued 
".against  the  goods  of  C.  Slurit,  particularly  one  to  a  large  amounl,  at  thein« 
*'  stance  of  Mr.  E,  May,  in  Hilary  term  1802,  and  the  sheriff  of  Dor^ef^Atre,  un* 
'*  der  the  execution,  seized  the  goods  both  at  Critchell  and  Brownsea,  and  insists 
*'  on  keeping  possession,  although  the  said-  fV,  Dean,  as  one  of  the  sequestra- 
<*  tors,  has  claimed  the  said  goods.  That  there  yet  remains  an  arrear  of  4000/. 
"and  upwards  due  to  the  annuitants  ;  and  therefore  it  was  prayed,  that  an 
"  attachment  might  he  issued  against  the  sheriff  of  the  county  of  Dorset  for 
**  bis  contempts  in  having  seized  and  kept  possession  of  certain  goods  (former- 
"  ly  belonging  to  the  defendant  C  iS/urO>the  said  goods  being  under  seques* 
'*.  tration  under  the  order  of  this  Court ;  and  that  die  sequestrators  might  be 
"  directed  to  proceed  to  a  sale  of  the  said  goods,  not  being  heir  looms,  so  un- 
**  der  sequestratiop,  and  pay  the  produce  (hereof  to  /.  IT.,  ^nd  F,  £.,  pursu- 
'<  ant  to  the  order  of  the  13th  of  November  1800.  Whereupon,  and  upon 
"  hearing  counsel  for  the  several  parties,  and  for  the  said  £.  May^  and  for 
*'  the  said  sheriff  of  Dorset,  and  the  several  orders  brfore  mentioned  being 
''  read,  his  Lordship  did  order  that  the  sequestrators  shoukl  proceed  to  a  sale 
^  of  the  goods  in  question,  not  being  heir  looms,  then  under  sequestration* 
*'  and  pay  the  produce  thereof  to  the  annuitants,  .as  directed  by  the  order  of 
*'  the  )3th  of  November  1800,  in  or  towards  satisfaction  of  the  sura  of  4464/. 
**  Is.  lOd.  due  to  them ;  and  in  case  there  should  be  any  surplus  of  the  men* 
**  ey  arising  by  the  said  sale,  after  satisfying  the  demands  of  the  said  annui* 
**  tants,  it  was  ordered  that  the  ssme  (the  amount  thereof  to  be  verified  by 
"  affidavit)  should  be  paid  into  the  Bank,  to  be  placed  to  the  credit  of  the  cause, 
«*  subject  to  further  order."  There  was  no  evidence  given  at  the  trial  of  any 
of  the  facts  stated  in  the  above  order,  or  of  the  sequestrators'  haviog.evei  tar 
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ken  pofisession  of  anv  of  the  goods.  On  the  contrary,  it  was  admitted,  that 
the  sequestration  had  never  been  laid  on.  And  in  January  1802,  before  the 
return  of  the  writ,  (which  was  delivered  ib  the  defendant  on  the  17th  of  De- 
eemher  1801),  when  Mr.  Siarlingy  an  agent  for  the  plaintifi,  went  with  the 
sheriff's  officer,  who  had  a  warrant,  to  C.  SturVs  house  at  Browmea^  Mr. 
Siurt  was  in  possession  of  the  house  and  goods.  Upon  their  comn^unicating 
to  him  the  business  they  came  upon,  he  told  them  that  his  goods  were  under 
sequestration ;  but  the  officer,  by  the  direction  of  Starling,  took  the  goods, 
•nd,  with  his  assistance,  made  an  inventory :  after  which  Starling  went  away, 
leaving  the  officer  in  possession.  The  sheriff,  at  the  return  of  the  writ,  re- 
turned **  nmUa  bona.*'  The  question  for  the  opinion  of  the  Court  was.  Wheth- 
er the  plaintiff  were  entitled  to  recover  ?  If  he  were,  the  verdict  to  stand  : 
if  not,  a  nonsuit  to  be  entered. 

This  case  was  argued  in  MicAadmas  term  last. 

Gaadee^  for  the  plaintiff,  argued,  first,  from  the  general  nature  of  a  seques- 
tration issued  by  toe  Court  of  Chancery,  that  it  conveyed  no  title  to  the  goods, 
which  still  lemained  the  property  of  the  original  owner,  and  consequently 
was  no  impediment  to  the  execution  of  the  wril  tiferi  facias  upon  his  goods 
by  the  sheriff.  There  was  no  case,  he  said,  in  a  court  of  law  upon  the 
efbct  of  a  sequestration.  But  it  has  been  long  used  as  process  out  of  the 
Court  of  Chancery,  either  to  enforce  an  appearance,  or  to  compel  performance 
of  a  decree.  1  Chan.  Cas.  91.  It  abates  on  the  death  of  the. party.  -  Some 
ftuthorities  indeed,  in  contradiction  to  others(a),  represent  it  as  not  abate- 
able  where  it  is  for  the  performance  of  a  decree  :  as  in  Hawkins  v.  Crooke, 
3  Atk.  594,  and  Burdett  v.  Eockey,  1  Vem.  58 :  and  in  the  latter  it  is 
said  to  bind  from  the  time  of  awarding  the  commission,  and  not  only  from 
the  time  of  its  being  executed.  But  it  does  not  appear  there  that  the  inter- 
est of  third  per8on8,not  parties  to  the  decree,  was  involved.  Even  a  sale 
under  a  decree  of  the  Court  of  Chancery  conveys  no  title  per  jte.  That  Court 
does  indeed  direct  the  sale,  and  the  property  may  be  bound  under  it,  when 
executed;  but  that  passes  by  the  delivery  of  the  parties,  and  not  by  force  of 
the  decree*  This  was  so  considered  by  Lord  Chancellor  in  Shaw  v.  Wright, 
3  Yes.  jun.  23.  That  was  an  application  for  an  order  to  sequestrators  to 
sell  houses :  but  Lord  Chancellor  said,  that  the  order  would  do  no  good : 
he  could  make  no  title.  That  the  sequestration  did  not  transfer  the  term  to 
the  sequestrators  ;  it  was  only  process  to  compel  appearance ;  and  he  could 
not  compel  the  purchaser  to  take  a  title  which  he  was  to  support  by  a  bill 
for  an  injunction.  But,  secondly.  Supposing  that  the  party  claiming  under 
the ,  sequestration  had  once  acquired  a  priority,  like  as  in.  the.  case  of  a 
prior  execution  at  common  law,  yet,  as  in  that  case,  they  may  forfeit  such 
priority  by  lachee.  Now  here  they  have  been  guilty  of  great  laches ;  for 
the  sequestration  issued  on  the  5ih  of  May,  1800,  and  in  January,  1803,  the 
sequestrators  had  taken  no  step  to  get  possession  of  the  goods,  and  so 
to  bind  the  property.    And  if  this  could  avail,  it  would  impede  the  course  of 

i'ustice  in  all  other  cases.  If  the  sheriff  found  himself  under  any  difficulty 
iow  to  act  under  these  conflicting  rights  and  processes,  he  should,  before  he 
made  his  return,  have  applied  to  this  Court  to  know  what  he  should  do,  or 
he  might  have  summoned  a  ju^  to  inquire  whose  property  the  goods  were. 
[Lord  EUenharougk,  C.  J.  That  is  merely  to  govern  his  discretion.]  But 
here. the  sheriff  has  taken  upon  him  to  act,  without  the  aid  of  the  Court, 
which  would  have  given  him  time  to  make  his  return,  till  the  question  of  pri- 
ority had. been  settled  {6).  This  Court  will  never  treat  the  process  of  the 
Couri  of  Chancery  with  more  respect  than  they  would  do  their  own  :  and  if 
«  party  merely  issued  a  pocket  execution,  without  calling  'on  the  sheriff  to 

(•)  Vide  2  P.  Wins.  631, 2.  apd  Wharam  v.  Brmigktan,  li  Yes.  182. 
(^)  Videir«a«T.PieibiMii,7TennRep.l74.  ^ 
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carry  it  into  effect,  the  Cdurt  would  not  snfier  that  to  impede  the  ezecntion  of 
subsequent  process  followed  up  with  <lue  diligence.  Before  the  statute  of 
frauds  goods  were  bound  by  the  teste  of  the  writ ;  bucj  since  that  statute,  by 
the  delivery  of  the  writ  to  the  sheriff.  But  that  does  not  mean  a  mere  nomi- 
nal delivery,  but  a  delivery  for  the  purpose  of  carrying  it  into  execution. 
Tberefore,'in  Bradley  v.  Wyndham,  sheriff  of  Hants,  1  Wils.  44,  where  one 
had  delivered  his  writ  to  the  sheriff  en  the  11th  May,  who  seized  under  it 
on  the  14th,  and  no  further  proceedings  were  had,  upon  an  expectation 
that  the  debt  would  be  paid  when,  the  defendant's  landlord  came  into  the 
country ;  and  on  the  20tn  of  the  same  month,  another  writ  of yf.  fa.  was  de* 
iivered  to  the  sheriff,  which  was  executed^  there  being  no  person  left  in  pos- 
session under  the  first  execution  ;  the  first  execution  was  deemed  to  be  fraud- 
ulent, and  the  second  was  sustained  by  the  Court  on  a  motion  for  a  new  trial. 
And  the  case  of  Smallcamb  v.  Buckingham,  1  Salk.  320.  1  Ld.  Ray.  251, 
was  there  cited,  where  two  writs  of^.  fa,  having  been  delivered  to  the  sheriff 
by  different  parties  on  the  same  day,  he  executed  the  second  firsl :  and  it  wa^ 
bolden  that  the  second  execution  was  good  and  bound  the  goods ;  bat  that 
the  sheriff  had  thereby  made  himself  liable  to  the  first  party.  If  this  were  a 
question  of  fraild,  upon  a  sequestration  in  fact  executed,  it  might  be  neces- 
sary to  take  the  opinion  of  the  jury  upon  it ;  but  here  il  would  be  altogether 
useless,  because  it  is  stated  that  the  sequestration  was  not  executed,  and 
Sturt  has  in  fact  remained  in  possession  of  the  goods.  Therefore  the  sheriff 
was*  bound  to  have  levied  upon  the  goods  ^  and  by  having  taken  upon  him  to 
return  nulla  bona  he  has  made  himself  liable  to  the  plaintiff. 

Dampier  for  the  defendant.  No  fraud  is  suggested  or  found  in  the  case, 
and  therefore  it  is  not  like  Bradley  v.  Wyndham,  1  Wils.  44.  The  question 
here  is  not  between  the  Court  of  Chancery  and  ih^  sequestrators,  but  between 
the  plaintiff,  who  might  have  remedied  himself  by  an  application  to  the  Court 
of  Cfhancery,  and  an  ofiker  of  this  Court,  the  sheriff,  who  is  no  party  to  the 
proceeding,  but  is  put  to  act  in  a  difiicult  situation,  between  the  peril  of 
paying,  on  the  one  hand,  the  debt  and  costs  in  this  action,  or,  on  the  other, 
of  being  punished  by  the  Court  of  Chancery  for  the  contempt  of  its  pro- 
cess. Under  similar  circumstances  the. Court  have  gone  a  great  way  to 
protect  a  sheriff;  as  in  Wilson  v.  Butten,  sheriff  of  jBise:r,  Tr.  32  6.  3,  where 
the  sheriff  had  returned  a  levy  under  9i  fieri  facias,  and  an  action  was  brought 
against  him  for  the  money,  the  Court  stayed  the  proceedings  in  that  action, 
and  let  him  pay  the  money  into  court,  he  having  had  notice  of  ti  commission 
of  bankrupt.  Mr.  SturVs  possession  of  the  goods,-  as  stated  in  the  case,  was 
in  itself  no  badge  of  fiuud,  oecause  it  was  consistent  with  the  lien  which  the 
sequestrators  had  upon  them ;  for  the  sequestration  conveys  no  title  to  the . 
goods,  and  they  are  only  bolden  as  a  pledge(a) :  bufjgoods  pledged,  or  demised, 
or  distrained,  cannot  be  taken  in  execution.  So  an  inchoate  execution  may  be 
overthrown  by  relation  to  a  previous  title,  though  such  title  were  not  per- 
fected before  the  execution  commenced  ;  as  in  Cooper  v.*  Chitty,  1  Burr.  20, 
where  a  sheriff  having  levied  goods  on  a  ^.  /a.,  after  an  act  of  bankruptcy, 
but  before  a  commission  sued  out :  and  af^er  the  issuing  of  the  commission, 
and  assignment,  by  which  the  title  of  the  assignees  was  perfected,  he  sold  the 
goods ;  Sie  Court  held  that  he  bad  done  wrong,  and  was  liabt<e  to  the  as- 
signees in  trover :  and  that  he  ought  to  have  returned  nvUa  bona,  r  As, 
therefore,  notice  of  a  coihmission  of  bankrupt  excuses  the  sheriff  from  levy- 
ing under  a  fi,  fa.  at  the  suit  of  another,  so  will  notice  of  a  sequestration, 
which,  though  not  an  absolute  transfer  of  the  property,  like  the  commissioner's 
assignment,  yet  may  afterwards  countervail  the  execution.  At  common  law 
an  execution  bouna  the  goods  from  the  teste  of  the  writ(ft) :  so  that  though 

f«)  IFAflTMi  V.  BroitfAfim,  1  Vet.  183,4. 
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the  sheriff  had  seized  under  one  writ  first,  he  was  bound  to  sell  under  another 
delivered  afterwards  if  it  had  •  a  prior  teste  (a).  This,  with  respect  to  com* 
moo  law  writs,  was  altered  by  the  statute  of  frauds  (^) ;  but  it  remains  the 
same  with  regard  to  a  sequestration,  which  is  the  execution  of  a  Court  of 
Kqaity,  and  has  been  compared  to  a  levari  at  common  law  (c).  Here,  theui 
the  sequestrators  might  at  any  time  have  devested  the  title  under  the  sheriff's 
execution.  The  sheriff  had  no  means  of  knowing  whether  the  formal  cere* 
mon y  of  laying  on  the  sequestration  had  taken  place :  nor  does  it  appear  to 
be  the  duty  of  sequestrators  to  keep  a  visible  possession.  But  though  the 
Court  of  Chancery  might  punish  them  for  not  doing  their  duty,  yet  the  sherifl^ 
who  had  notice  of  the  writ,  which  it  is  found  had  ^en  in  fact  delivered  to  the 
sequestrators,  could  not  presume  that  it  was  void  or  fraudulent ;  and  if  It  were 
valid  it  would  relate  back  to  the  teite  {d).  And  the  interval  between  the  issu« 
ing*  and  the  return  is  in  the  breast  of  the  Lord  Chancellor  and  indefinite ;  aifd 
the  order  of  1803  shews  that  it  was  not  abandoned.  Even  at  common  law, 
the  omitting  a  term  in  the  return  of  a  capias  ad  satisfaciendum  does  not  avoid 
it  (e).  Then  supposing  the  sheriff  had  returned  that  he  had  taken  the  goods* 
and  that  they  were  in  his  hands  for  defect  of  buyers,  and  the  sequestrators 
had  come  in  any  time  before  sa{e,  he  would  have  been  bound  by  his  return. 
Here  the  sheriff  had  notice  that  a  sequestration  had  issued ;  that  under  such 
sequestmtion  the  goods,  if  they  had  not  been,  might  be  ^en  as  a  pledge, 
and  that  if  the  writ  did  come  in  it  would  relate  back  to  its  teste  bevond  his 
writ  of  JL  fa. ;  and  that  if  he  proceeded  to  a  sale  he  could  not  be  mdemni* 
fied  against  the  imprisonment  of  the  Court  of  Chancery  for  a  contempt  of  its 
jfTCcen.  [Lawrence,  J.  It  does  not  appear  that  the  sequestration  was  actu* 
ally  laid  on  before  the  sheriff  seized.  Perhaps  if  he  had  applied  to  this  Court, 
and  stated  his  difficulties,  it  would  not  have  compelled  him  to  make  a  return 
till  those  difficulties  had  been  cleared  up.  But  here  the  sheriff  has  taken 
upon  himself  to  act,  without  any  such  application,  and  has  made  his  return, 
and  therefore  he  must  be  bound  by  his  own  act.  This  distinction  is  taken  in 
many  cases.]  He  certainly  might ;  but  where  goods  are  under  a  sort  of  in- 
choate title  or  pledge,  which  may  become  absolute  by  relation,  the  <uise  of  a 
commission  of  bankrupt,  before  mentioned,  shews  that  the  sheriff  will  be 
justified  in  returning  nulla  bona.  [Lord  Elknborough,  C.  J.  asked  if  there 
were  any  modern  case  which  questions  the  dictum  that  a  sequestration  shall 
hind  from  the  teste  or  award  of  it  ?]  No  case  of  that  sort  has  occurred. 
There  is  very  little  to  be  found  in  the  books  as  to  the  nature  and  effect  of  a 
sequestration. 

Cur*  adv.  mdi. 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Ellbnboboitgh,  C.  J.,  who,  after  stating  the  case,  observed,  that  as 
the^orderof  the  17th  of  January  1803  was  made  long  after  the  time  when 
the  writ  9f'Juri  facias  (for  the  false  return  of  which  this  action  is  brought) 
had  been  returned ;  and  as  none  of  the  facts  therein  stated  were  given  in  evi- 
dence at  the  trial,  the  matter  of  such  order  could  not  be  adverted  to  for  any 
purpose  immediately  connected  with  this  cause,  except  indeed  it  were  in 
order  to  shew  in  what  manner  the  Lord  Chancelbr  had  considered  this  same 
sequestration  in  point  of  legal  effect,  when  represented  to  his  Lordship  as  one 
which  had  been  fully  acted  upon,  and  under  which  the  sequestrators  had  duly 
entered  upon  the  real  estates,  and  sequestered  the  personal  estate.  But  that 
as  this  seqnestration,  upon  the  facts  found  stated  in  this  case  to  have  been 
laid  before  the  jury,  did  not  appear  to  have  been  so  dealt  with,  no  inference 

(a)  GUntas  v.  Sltttmer.  Wettmr.  Sittinn  after  Mick,  1785,  eor.  Lord  ManMUL  0.  J. 
(^)29Ci[r.3.e.3.8.1& 

.  (4)  Bwrdm  V.  Boduy^  1  Vera,  58.  («)  SkirU^  v.  WrigU,  8alk.  700. 
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could  be  correctly  drawn  from  the  order  made  in  that  caae  as  to  the  efict 
which  the  Lord  Chancellor  would  probably  allow  to  this  sequestration,  neg- 
lected in  point  of  execution,  as  it  appears  upon  tbis  case  to  have  been,  fioia 
the  moment  of  its  delivery  to  the  sequestrators,  daring  a  period  of  upwards 
of  18  months  which  intervened  before  the  writ  o(Jieri  facias  upon  which  the 

Gisent  question  arises  was  in  fact  delivered  to  the  sheriff  of  J!>onel.    His 
rdship  then  proceeded — 

The  question  in  this  case  .is.  Whether  the  existenee  of  a  writ  of  seqoestim* 
tion,  founded  upon  a  commission  to  certain  sequestrators  therein  named,  and 
which  writ   had  been   delivered  to  the  'seqitestratori  about  18  months  be- 
fore the  writ  of  execution  at  common  law  against  the  goods  was  delivered 
to  the  sheriff  of  Dorset,  but  upon  which  writ  of  sequestration  nothing  was 
done  by  the  sequestrators,  nor  any  notice  thereof  given  by  them  or  their 
party  to  the  sheriff,  be  an  ezctue  in  point  of  law  to  such  sheriff  for  not 
executing  the  writ  ot  fieri  facias  so  to  him  delivered,  but  instead  thereof,  re- 
turning nulla  bona,  as  he  has  done  ?    The  competency  of  this  excuse  depends 
on  the  nature  and  effect  of  a  sequestration  awarded,  as  this  appears  to  have 
been  by  the  Court  of  Chancery,  for  the  non-performance  of  a  personal  duty. 
Upon  the  proper  nature  and  effect  of  such  a  sequestration^  and  also  of  se- 
questrations to  compel  appearance,  dnswer,  and  the  like,  there  is  some  de- 
gree of  apparent  uncertainty  in  many  of  the  Chancery  cases,  (vide  Eq. 
Ca.  Abr.  tit.  Sequestration,  and  Dickens'  Chancery  Cases,  vol.  1,  p.  31.  106. 
130.  135.  925. 1)35.  354.  388,  and  vol.  2.  p.  472.  576.  624  63a  711.)     Bot 
as  we   shall,  for  the   purpose  of  the   present  question,   assume   that  the 
award  of  the  sequestration  had  the  same  obligatory  effect  as  the  award  of  a 
writ  of  execution  against  the  goods  would  now  have  at  the  common  law,  and 
shall  even  further  assume,  upon  the  authority  of  what   was   said  by  the 
Lord  Chancellor  Nottingham^  in  Burdett  v.  Rockley,  1  Yem.  58,  (although 
it  is  the  only  case  we  have  found  which  goes  so  far)  **  thai  a  sequestration 
binds  from  the  very  time  of  awarding  the  commission,  and  not  only  from 
the  time  of  executing  of  it  and  its  being  laid  on  by  the  commissioners  ;^* 
in  which  respect  it  is  put  upon  the  footing  of  an  execution  at  common  law» 
before  the  statute  of  frauds,  and  which  execution  at  common  law  then  related 
to  the  teste  or  award  of  the  execution ;  I  sa^,  thus  considering  the  efiect  of  a 
sequestration  for  the  purpose  of  this  question',  (and  in  so  considering  it  we 
allow  it  the  most  extensive  effect  which  can  possibly  be  claimed  on  its 
behalf))  it  still  does  not  appear  to  us  that  the  sequestration  in  question  didt 
under  the    circumstances,  afford  a  sufficient  excuse  to  the  sheriff  for  not  exe- 
cuting the  writ'  of  fieri  facias  at  the  suit  of  the  plaintiff.    The  sheriff  is  not 
excused,  if  the  sale  he  was  required  to  make  under  the  fieri  factas  would, 
if  made,  have  been  a  valid  and  effectual  one  in  favour  of  his  vendee^    And 
if  he  would  not,  by  making  such  sale  thereunder,  have  subjected  himself 
either  to  the  action  of  the  party  interested  in  the  sequestration,  or  to  the  punish- 
ment of  the  Court  of  Chancery  as  for  a  contempt  of  its  process.     Whether  the 
sale  he  would   have  made,  supposing   he  had  sold  under  the  fieri  facias^ 
would  have  been  a  valid  and  effectual  one,  depends  upon  the  sense  in  which, 
and  the  extent  to  which,  goods  shall  be  considered  as  bound  by  the  award 
of  an  execution  before  the  statute  of  frauds,  and  by  the  delivery  of  the  writ  of 
execution  since  that  statute.     The  sense  in  which,  and  extent  to  which,  goods 
are  in  either  case  said  to  be  bound  is,  that  it  binds  the  property  as  against 
the  party    himself    and  all   claiming  by  assignment   from,   or   represen- 
tation Arough  or  under  him :  but  it  does  not  so  vest  the  property  in  the  goods 
absolutely  as  to  defeat  the  effect  of  a  sale  thereof  made  by  the  sheriff  under 
an  execution.    This  was  settled  in  the  case  of  Smallcomb  v.  Cross  and  Buck' 
ingham.and  another,  sheriffs  of  London,  (1  Ld.  Raym.  252.  S.  C,  1  Salk. 
3^,  and  Comyns,  35.)    That  was  the  case  of  a  sale  by  die  sheriff  under  a 
second  writ  oi  fieri  facias^  the  ioxmtj  fUri  facias^  which  was  first  delivered  to 
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the  sherifT,  not  having  been  then  executed.  And  it  was  an  action  of  troy^ 
brought  by  the  plaintiff  in  the  last  delivered  fieri  facias^  which  was  so  first 
executed,  against  the  sheriffs,  and  the  plaintiff  in  the  first  delivered  fieri 
facias,  which  was  executed  by  the  sheriff,  and  the  goods  sold  again,  after  the 
goods  had  been  already  sold  under  the  last  delivered  writ.  Lord  Holt,  in  de* 
livering  the  judgment  of  the  Court  for  the  plaintiff  (according  to  the  report  in 
Corny ns,  which  agrees  with  the  other  reports  of  the  same  case),  "  declared 
**  their  reason  to  be,  for  that  at  common  law,  if  there  were  two  writs  of  fieri 
**  faciast  the  one  bearing  teste  on  such  a  day,  and  the  other  on  the  next  day» 
"  and  the  last  writ  was  first  executed,  such  execution  should  not  be  avoided^ 
*'  and  the  party  had  no  remedy  but  against  the  sheriff;  for  the  sheriff  ought 
**  10  make  execution  at  his  peril ;  and  the  sheriff  shall  be  excused  if  there 
**  was  no  default  in  him :  as  if  he  who  took  the  first  writ  out  conceals  it  in  his 
**  hand,  the  sheriff  may  rightly  make  execution  on  another  writ  which  bears 
'^  the  last  teste,  but  came  first  to  his  hands.  And  it  hath  been  held,  that  if  a 
**  recognizance  be  extended,  the  executor  ought  to  satisfy  that  before  a  judg- 
'*  meht  which  is  not  prosecuted ;  and  therefore,  in  the  present  case,  as  he 
<*  who  brought  his  fieri  facias  to  thd  sheriff  did  not  desire  that  it  might  be 
"  executed,  the  sheriff  might  rightly  execute  the  \bai  fieri  facias,  and  such  ex^ 
"  eclUion  shall  not  be  avoided.*'  AH  the  reports  of  this  case  agree,  that  al* 
though  in  general  the  sheriff  was  bound  to  execute  that  writ  first  that  was 
first  delivered,  yet  that  if  he  do  otherwise,  and  execute  the  last  delivered  first, 
that  the  property  of  the  goods  is  bound  by  the  sale,  and  the  party  cannot  seize 
them  by  virtue  of  his  execution  first  delivered,  but  may  have  his  remedy 
against  the  sheriff.  And  the  reason  given  in  Ld.  Raym.  252,  is,  "  For  sales 
**  made  by  the  sheriff  ought  not  to  be  defeated;  for  if  they  are,  no  man  will 
**  ^^y  goods  levied  upon  a  writ  of  execution.*'  Other  cases  to  the  same  effect 
are  to  be  found  in  10  Yin.  Abr.  566,  tit.  Execution,  A  a.,  and  also  Comb. 
145,  where  it  is  said  by  Holt,  C.  J.  and  Ddben,  J.  <*  That  the  statute  of 
*'  frauds,  which  says,  that  the  property  of  goods  taken  in  execution  shall  be 
'<  bound  only  from  the  delivery  of  the  writ  to  the  sheriff,  and  not  from  the 
'*  teste  thereof,  is  to  be  understood  only  in  respect  of  purchasers  of  them." 
And  in  Lotothal  v.  Tonkins,2  Eq.  Cas.  Abr.  281, Lord  Mardwicke  construes 
the  meaning  of  the  words  *'  bound  from  the  delivery  of  the  writ  to  the  sherifT" 
in  the  same  manner ;  for  he  says  "  The  meaning  of  the  words  that  the  goods 
'*  shall  be  bound  from  the  delivery  of  the  writ  to  the  sheriff  is,  that  after  the 
^  writ  delivered,  and  the  defendant  makes  an  auignment  of  them,  except  in 
"  market  overt,  the  sheriff  may  take  them  in  execution."  And  in  a  former 
part  of  the  same  case,  Lord  Harduncke  says,  *'  Neither  before  this  statute  nor 
"  since  is  the  property  of  the  goods  altered,  but  continues  in  the  defendant  till 
<*  the  execution  executed.**  And  what  Lord  Holt  is  made  in  the  case  of 
Lechmere  v.  Thorowgood,  Comb.  123«  to  say,  viz.  '*  That  the  property  of  the 
'*  goods  is  vested  by  the  delivery  of  the  fieri  facias,  and  the  extent  afterwards 
**  for  the  king  comes  too  late,  and  that  on  the  statute  of  frauds  and  perjuries," 
cannot  be  correctly  stated,  as  it  would  be  contrary  to  what  Lord  HM  is  re* 
ported  by  the  same  reporter  to  have  said  only  the  term  following  in  p.  145, 
and  also  to  what  he  is  reported  by  so  many  reporters  to  have  said  in  Stnall* 
comb  Y.  Cross.  The  comparative  accuracy  of  Comberbatch  as  a  reporter  may 
1)0  judged  of  by  referring  to  his  short  report  of  that  case  under  the  name  of 
SmaUcom  v.  Vic.  Land.,  Comb.  429,  in  which  report  the  facts,  point,  and 
names  of  parties  are  all  misstated.  Lord  Mansfield,  in  Cooper  v.  Chiity,  1 
Burr.  36,  commenting  upon  the  great  inaccuracy  of  Comberbatch,  says  ho 
must  be  mistaken,  for  Lord  Holt  could  never  say  what  he  above  supposes  him 
to  have  said,  (that  is  to  say,  in  Lechmere  v.  'Thorowgood,  p.  12^).  Lord 
Kenyon,  indeed,  in  4  T.  R.  411,  in  commenting  on  Lord  mansfidd*s  sup- 
posed observation,  thinks  it  as  likely  that  the  report  of  Lord  Mamfidts  ob* 
serration  should  be  misstated  as  that  Comberbatch  should  have  been  mistaken 
Vol.  II.  69 
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in  reporting  Lord  HoU^s  opinion ;  and  says,  "  that  afi  by  the  coqamoQ  laWf 
"  abridged  as  it  was  by  the  statute  of  frauds,  the  property  of  the  debtor's  goods 
*^  was  bound  by  the  delivery  of  the  writ  to  the  sheriff,  there  then  remained  uq 
^*  property  in  the  debtor,  on  which  the  prerogative  of  the  Grown  could  attach." 
Lord  £myaii.  cites,  in  support  of  his  opinion,  as  to  the  absolute  vesting  of  the 
property  by  the  delivery  of  the  writ,  no  authority  but  that  of  Comberbatch's  re« 
port  of  what  was  said  by  Lord  Holt ;  which  report  of  Comberbatch  is  the  more 
OAWorthy  of  attention  and  qredit^on  that  point,  for  the  reason  already  given 
as  to  Lord  Holies  opinion  on  that  very  subject,  as  reported  by  other  contem- 
porarv  and  better  reporters  of  the  case  pf  Smallcomb  v.  Cross  and  others,  and 
by  whose  concurrent  testimony  it  must  be  considered  as  sufficiently  yerified. 
And,  indeed,  what  fell  from  Lord  Kenyon  on  this  point  was  not  necessarvi  to 
the  case  then  before  the  Court :  for  there  was  not  a  mere  delivery  of  a  wrH  of 
•execution  in  that  case,  but  the  sheiiff  had  actually  seized  under  it;  and  the 
question  was.  Whether  that  were  sufficient  to  defeat  the  extent  of  the  Crown 
as  to  the  goods  so  seized  ?  So  that  the  point,  how  fai^  goods  were  bound,  and 
the  property  vested  in  the  execution  creditor  as  againist  all  the  world,  and  for 
all  purposes,  by  the  delivery  of  a  writ  of  execution,  never  arose  in  that  case 
before  Lord  Kenyon,  and  therefore  it  w^8  so  far  extrajudicially  said  by  his 
Lordship.  Assuming,  therefore,  upon  these  authorities  of  Lord  Holt  and 
Lord  Hardwicke,  and  particularly  on  the  authority  of  the  case  of  SmaUcomb  v. 
Cross,  &c.  as  decided  by  Lord  uolt,  and  which  has  been  generally  received 
and  referred  tp  as  the  established  law  on  the  subject,  that  the  sheriff  could 
have  made  a  valid  and  effectual  sale  in  this  case:  the  next  questions  are. 
Would  Jie,  by* executing  the  writ  of  fieri  facias,  have  subjected  himself 
to  tbe  action  of  the  party  to  the  sequestration,  or  to  punishment  by  the 
Court  out  of  which  it  issued  ?  As  to  the  first  of  these  questions,  it  is  cer- 
tainly to  be  answered  in  the  negative.  What  pretence  of  complaint  can  he 
have  against  the  sheriff  who  gave  no  notice  of  that  process  in  deference  ta 
which  the  sheriff  was  to  forbear  to  levy,  which  he  might  easily  have  made 
available  by  ordinary  diligehce,  and  who  took  no  steps  for  18  months  to  make 
it  so  ?  Vigilantibus  non  dormientibus  leges  subveniunt.  If  he  did  not  enforce 
it  during  that  period,  at  what  period  was  it  to  be  expected  that  he  would  do 
so  ?  The  commission  extends  to  Mr.  Charles  SturVs  goods  not  in  the  baili- 
wick of  one  sheriff  only,  but  throughout  the  wholp  realm.  Were  all  bis  Maj- 
esty's subjects  to  hold  their  means  of  remedy  against  the  personal  estate  of 
Mr.  C.  Sturt,  in  whatever  county  they  might  be  found,  in  s^spence  and  abey- 
ance till  the  parties  to  the  sequestration  should  think  fit  to  avail  themselves 
of  theirs  ?  But  it  would  be  impossible,  upon  the  slate  of  facts  diisclosed  io 
this  case,  for  the  parties  interested  in  the  sequestration,  or  the  sequestrators, 
to  prove  such  notice  of  their  sequestration,  as  it  would  be  necessary  to  aver 
in  tbeir  declaration ;  for  the  communication  made  by  Mr.  CX  Sturt  himself  of 
the  fact  of  a  sequestration  being,  pending  against  himself  certainly  would  not 
enure  as  a  sufficient  notice  on  the  behalf  of  those  who  had  issued  such  a  dor- 
mant process  against  him ;  and  an  adverse  ci:editor  was  surely  not  bound 
merely  on  such  an  intimation  to  believe  the  fact  even  of  the  sequestration 
having  issued  :  and  still  less  to  believe,  against  ^very  reasonable  presumption 
of  fact  to  the  <:ontrary,  arising  from  its  entire  non-execution,  that  the  seques- 
tration was  yet  in  full  force,  and  capable  of  being  and  meant  to  be  still  pro-* 
ceeded  upon.  As  to  the  light  in  which  the  Court  of  Chancery  would  view  an 
execution  at  common  law,  executed  under  these  circumstances  ;  the  contempt^ 
if  any,  which  that  Court  would  probably  animadvert  upon  would  be  a  con- 
tempt of  its  own  process  by  those  who  had  procured  it  to  be  awarded,  and  the 
commissioners  who  were  empowered,  and  who  instead  of  putting  it  in  force, 
suffered  it  to  become  the  means  of  protiection  to  him  against  whom  it  was 
granted  and  Required  to  act  under  it.  As  against  these  ^rties,  and  also 
against  Mr.  C.  Sturt,  the  defendant  in  the  execution,  the  sheriff,  may,  if  he 
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can  make  out  a  case  of  coUasion  between  them,  vet  perhaps  be  able  to  obtain 
some  relief  by  the  intervention  of  that  Court  in  his  favour.  That  protection 
and  a  full  indemnity  he  might  have  had  for  asking  for  in  the  first  instance 
from  that  Court :  or  this  Court  would,  upon  his  application,  have  enlarged 
the  rule  upon  him  to  return  the  writ  ofjieri  facias^  unless  the  plaintiff  would 
have  indemnified  him  against  the  sequestration  :  so  that  if  he  now  stand  un* 
protected  against  the  action  of  the  plainlifi*,  it  is  by  his  own  neglect  that  he 
does  so.  In  order  to  found  a  contempt  of  the  Court,  it  would  not,  perhaps, 
be  necessary  that  the  sheriff  should  have  had  actual  notice  of  the  award  of 
the  sequestration,  although  that  circumstance  may  be  a  necessary  fngredi- 
ent  in  the  action  of  the  party.  By  3  P.  Wms.  116,  Mr.  HerherVz  case,  the 
marrying  a  ward  of  the  Court  may  be  a  contempt,  though  the  parties  concern- 
ed in  the  marriage  had  no  notice  that  the  infant  was  a  ward  of  the  Court. 
But  if  every  person  be  bound  to  take  notice  of  the  proceedings,  and  so  to  know 
that  the  sequestration  had  been  awarded,  they  ought  at  the  same  time  to  have 
the  benefit  of  a  presumed  knowledge  tbat  it  had  not  been  acted  upon,  so  as 
to  have  become  entitled  to  be  considered  as  virtually  abandoned  aad  waived 
by  the  parties  originally  interested  in  its  execution.  Although  a  writ  of  se- 
questration be  not  returnable  at  a  day  or  term  certain  as  a  writ  of  fieri  fa^ 
cias  iSf  nor  is  any  precise  time  limited  for  its  execution,  yet  it  requires  the  se- 
questrators, at  certain  proper  and  convenient  days  and  hours,  (which  may 
be  understood  perhaps  as  within  a  reasonable  time,  although  it  more  obvi- 
ously and  naturally  seems  to  mean  at  seasonable  hours  in  the  day  for  such 
purposes)  to  enter  upon  the  lands,  dec.  and  to  collect  rents,  and  to  take  into 
their  hands  his  goods  and  chattels.  The  case  of  Hutchinson  and  Jokntan, 
1  T.  Rep.  729,  in  which  it  was  holden,  that  where  two  writs  of  fieri  facias 
against  the  same  defendant  are  delivered  to  a  sheriff  on  different  days,  and 
no  actual  sale  of  the  defendant's  goods  is  made,  the  first  execution  must 
have  the  priority,  may  be  supposed,  on  the  first  view  of  it,  to  lay  down  a 
doctrine  somewhat  contrary  to  what  has  been  already  stated  :  but  that  case 
appears  to  me  to  decide  only  that  where  two  writs  of  fieri  facias  are  de- 
livered to  the  same  sheriff,  he  must,  as  between  himself  and  the  several  plain- 
tiffs in  those  executions,  sell  under  that  writ  which  is  first  delivered,  although 
he  may  have  first  seized  under  the  last  delivered  writ.  But  in  the  present 
case  there  are  different  writs  or  authorities,  each  so  far  binding  the  goods  as 
to  warrant  a  sale  under  them,  one  delivered  to  the  sheriff,  and  another  pre- 
viously delivered  to  other  persons,  equally  competent  with  the  sherifi  to  have 
seized  under  them.  And  the  question  iar  not  which  of  two  writs,  equally  manda^ 
tory  to  the  same  person,  shall  have  a  priority  in  point  of  execution  by  him, 
but  whether  one  writ  mandatory  to  the  sheriff  for  one  purpose  shall  remain 
in  his  hands  wholly  suspended  in  point  of  execution,  merely  because  other 
persons  having  a  similar  competent  authority  under  other  process  of  another 
Court  io  them  directed  have  chosen  to  neglect  the  execution  of  such  last*men- 
tioned  process ;  which  brings  the  question  nearly  to  this,  namely.  Whether  a 
writ  which  is  from  the  delivery  immediately  binding  as  against  the  defendant, 
80  as  to  tie  up  his  hands  from  alienating  the  goods  which  might  be  seized 
under  it,  is  to  be  regarded  as  in  effect  self-executed  by  its  own  prop^  legal 
effect  and  force  for  all  purposes  ?  That  it  is  not,  the  case  of  SmalUomb  v. 
BuekingHam  decides ;  for  if  it  were  so,  then  any  sale  made  by  the  sheriff 
under  a  second  execution,  when  he  had  a  former  one  in  his  hands,  would  be 
a  nullity  hi  respect  even  to  the  sheriff's  vendee  thereof,  which  wotild  directly 
contradict  what  was  established  in  that  case.  It  appears  to  me,  therefore,  not 
to  be  contradictory  to  any  cases,  nor  any  principles  of  law,  and  to  be  mainly  > 
conducive  to  public  convenience,  and  to  the  prevention  of  fraud  and  vexatious 
delay  in  these  matters,  to  hold  that  where  there  are  several  authorities  equally 
competent  to  hind  the  goods  of  a  party  when  executed  by  the  proper  officer^ 
thai  they  shdiU  be  considered  as  effectuMy,  and  for  all  purpose^t  bound  by  tho 
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authorky  which  firzt  aeiuaUy  attaches  upon  them  in  point  ofexecuiioih  and 
under  which  an  execution  shall  have  been  first  executed.  In  this  case,  beiog 
of  opinion  that  the  sheriff  would  not,  by  executing  the  writ  of  execution  to 
him  directed,  have  subjected  himself  either  civilly  or  criminally  to  any  incon- 
veniences, we  think  that  he  ought  to  have  done  so ;  and  not  having  done  so, 
he  has  made  himself  liable  to  this  action,  in  which  we  are  of  opinion  that  the 
plaintiff  is  entitled  to  recover. 

Poetea  to  the  Plaintiff. 


Beale  v.  Thompson. 

4JS8st,546.    Feb.  8,1804. 

I  act  of  ag^sBion  of  our 
,  and  imprisoned  oar  tea- 
/  retomed  and  cooclnded 
their  vovago,  and  the  owners  reoeiYed  Oieir  freight :  held  that  such  seixore,  however  ho0- 
tik  in  the  manner,  so  far  partook  of  the  nature  of  an  embargo  in  its  result,  and  not  of  • 
eapturtjj  that  it  did  not  pnt  an  end  to  the  contract  of  a  mariner  for  wages  even  daring  the 
time  of  such  detention  and  imprisonment.  Bat  even  considering  it  as  a  temporary  eap- 
toie,  yet,  like  the  ease  of  a  captare  and  recaptare,  the  mariner  was  still  entitled  to  hw 
wages ;  for  a  mariner's  title  to  wages  deoends  on  the  ship's  earning  he^  freight  for  the 
vo]^age,  and  the  performance  of  his  stipali^ted  doW  ;  and  here  freight  for  the  voya^  was 
ultimately  earned,  and  the  mariner  was  gailty  or  no  breach  of  doty ;  for  his  stipulation 
not  to  U  on  share  under  any  preieneey  triUund  leave^  brfore  the  voyage  wu  ended^  must  be 
nndenlood  of  a  being  on  shore  by  the  parly*s  own  unaathorixed  act.  And  even  if  soch  im- 
prisonment on  shore  could  be  so  considered,  yet  the  master  having  afterwards  received 
oim  again  on  board  without  objection  amounted  to  a  dispensation  of  the  service  in  the 
interval,  and  entitled  him  to  wages  according  to  his  original  contract. 

IN  assumpsit  for  wages  by  a  mariner,  he  declared  that  in  consideration 
that  he  would  enter  ioto  the  service  of  and  serve  the  defendant,  then  the 
owner  of  the  ship  Acquilon,  as  a  mariner  and  ship's  cook  on  board  the  same, 
bound  on  a  \oyagefrom  Hull  to  Petersburgh,  and  from  thence  to  London,  at 
the  wages  of  51.  lOs.  per  month,  the  defendant  promised  to  pay  him  such 
wages  from  the  time  of  his  entering  into  such  service  mitil  tie  final  end  and 
completion  of  the  said  voyage :  The  plaintiff  then  ai^erred,  that  he  did  enter 
and  was  received  ioto  the  defendant's  service,  and  sailed  in  the  said  ship  on 
the  voyage  from  Hull  to  Petersburgh,  and  afterwards  returned  from  thence 
to  London^  where  the  ship  arrived  safe  and  completed  her  intended  voyage ; 
and  that^^urtit^  the  whole  of  the  said  voyage  he  the  plaintiff  conrtiiii«a  and 
remained  in  and  on  hoard  the  said  ship  in  the  service  of  the  defendant  as  such 
mariner  and  ship^s  cook  as  aforesaid,  by  means  whereof,  &c.  the  defendant 
became  liable  to  pay  him  64/.  lis.,  being  at  the  rate  o(.5l.  lOs.  per  month 
from  the  lime  when  he  entered  the  said  service  to  the  time  when  the  voyage 
was  80  conipleted.  In  the  second  count  the  averment  was,  that  the  plamtiff 
continued  and  remained  in  the  service  of  the  defendant  as  such  owner  of  the 
said  ship,  on  board  the  same,  without  ever  having  abandoned  or  deserted  the 
said  ship.  The  third  count  was  upon  a  general  indebitatus  assumpsit  for 
wages  on  the  voyage,  and  the  fourth  on  a  quantum  meruit  for  wages,  with 
other  common  counts ;  concluding  with  the  plaintiff's  request  of  the  defend- 
ant to  pay,  and  the  defendant's  refusal.  Plea,  non  assumpsit.  The  cause 
was  tried  before  Lord  Alvatdey  at  the  sittings  at  Westminster  after  Michael^ 
mas  term  I8O29  when  a  special  verdict  was  found,  stating  in  substance  as  fol- 
lows: 

The  plaintiff,  a  British  seaman,  on  the  8th  of  September  1800,  signed 
articles  to  serve  as  a  seaman  in  a  British  sliip  called  tike  Acguilon,  of  which 
the  defendant  was  owner,  at  the  wages  of  61.  lOs.  per  month,  on  a  voyage 
from  Hull  to  Petersburgh^  and  from  thence  to  London ;  and  that  in  con- 
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sideratioQ  of  the  said  monthly  wages  the  plaintiflf  should,  and  would  per- 
form the  above-mentioned  voyage.  And  the  defendant  did  hire  the  pkin- 
tiff  as  a  seaman  for  the  said  voyage  at  such  monthly  wages,  \o  be  paid  pur- 
suant to  the  laws  of  Great  Britain,  And  the  said  plaintiff  did  promise  and 
oblige  himself  to  do  his  duty  and  obey  the  lawful  commands  of  the  officers 
on  board  the  said  ship,  or  boats  thereunto  belonging,  as  became  a  good  and 
faithful  seaman  and  mariner ;  and  at  all  places  where  the  said  ship  should 
pot  in  or  anchor  at  during  the  said  ship's  voyage  to  do  his  best  endeavour 
for  the  preservation  of  the  said  ship  and  cargo,  and  not  to  neglect  or  refuse 
doing  his  duty  by  day  or  night,  nor  should  go  out  of  tbe  said  ship  on  board 
any  other  vessel,  of  be  on  ^ore  under  any  pretence  whatsoever  till  the  voy- 
age was  ended  and  the  ship  discharged  of  her  cargo,  mthottt  leave  first 
obtained  of  the  master,  captain,  dr  commanding  officer  on  board ;  and  in 
default  thereof  he  should  be  liable  to  the  penalties  mentioned  in  the  acts  of 
the  2  Geo.  2.  c.  36,  and  the  37  Geo.  3.  c.  73 ;  and  that  24  hours'  absence  with- 
out leave  should  be  deemed  a  total  desertion,  and  render  the  plaintiff  liable  to 
the  forfeitures  and  penalties  contained  in  the.  acts  above  recited  :  and  further, 
that  the  plaintiff  should  not  demand  or  be  entitled  to  his  wages,  or  any  part 
thereof,  until  the  arrival  of  the  said  ship  at  the  above-mentioned  port  of  dis- 
charge. And  that  if  the  plaintiff  should  well  .and  truly  perform  tbe  above- 
mentioned  voyage .  he  should  be  entitled  to  the  wages  or  hire  that  might 
become  due  to  him  pursuant  to  the  said  articles.  The  plaintiff  sailed  on 
board  the  said  ship,  which  arrived  at  Peterslmrgh  on  the  18th  of  October 
1800,  and  continued  there  in  prosecution  of  the  purposes  of  the  voyage  until 
the  5th  of  November^  on  which  day  the  following  order  was  issued  by  the 
Russian  Government :  **  Whereas  we  have  learned  that  the  island  of  Malta, 
lately  in  possession  of  the  Hercule,  has  been  surrendered  to  the  English 
troops ;  but  as  it  is  yet  uncertain  whether  the  agreement  entered  into  on  the 
30th  of  December  1798  will  be  fulfilled,  according  to  which  this  island,  after 
its  capture,  is  to  be  restored  to  the  order  of  St.  John  of  Jerusalem,  of  which 
his  Majesty  the  Emperor  of  all  the  Russias  is  Grand  Master ;  his  Imperial 
Majesty,  being  determined  to  defend  his  rights,  has  been  pleased  to  command 
that  an  embargo  shall  be  laid  on  all  English  ships  in  the  ports  of  his  em- 
pire until  the  above-mentioned  convention  shall  be  fulfilled."  In  consequence 
thereof  guards  were  placed  along  the  shore  to  prevent  the  crew  from  escap- 
ing from  their  respective  ships,  until  the  10th  of  the  same  Novemberf'vrheik 
such  part  of  the  crew  of  each  ship  as  were  British  subjects  were  taken  out  by 
a  Russian  guard,  and  marched  into  the  interior  of  the  country.  On  the  18th 
and  2l8t  of  the  same  month,  the  following  proclamation  appeared  in  the 
Pttersburgh  Court  Gazette :  "  The  crews  of  two  British  ships  in  the  harbor 
of  Narva,  on  the  arrival  of  a  military  force  to  put  them  under  arrest  in  con- 
sequence of  the  embargo  laid  on  them,  having  made  resistance,  fired  pistols, 
and  forced  a  Russian  sailor  into  the  water,  and  afterwards  weighed  anchor 
and  sailed  away ;  his  Imperial  Majesty  has  been,  pleased  to  order  that  the 
remainder  of  the  vessels  in  that  harbour  shall  be  burned.  His  Imperial  Ma- 
jesty, having  received  an  account  of  the  taking  of  Malta,  has  been  pleased 
to  direct  that  the  following  note  shall  be  transmitted  to  all  the  Diplomatic 
Corps  residing  at  his  court,  ^.  "  His  Majesty  the  Emperor  of  all  the  Rus* 
sias  has  received  circumstantial  accounts  respecting  the  surrender  of  Malta^ 
by  which  it  is  actually  confirmed  that  the  English  generals,  notwithstanding 
the  repeated  remonstrances  on  the  part  of  his  Majesty's  Ministers  at  Fder^ 
mo,  as  well  as  from  the  Ministry  of  his  Sicilim  Majesty,  have  taken  posses* 
sion  of  Vaietta  and  of  the  island  of  Malta  in  the  name  of  the  King  oi  Great 
Britain,  and  have  hoisted  his  flag  only ;  his  Imperial  Majesty's  just  indigna- 
tion having  been  raised  by  this  violation  of  good  confidence,  he  has  resolved 
not  to  take  off  the  embargo  that  has  been  laid  on  all  English  vessels  in  the 
Russian  ports,  until  the  agreement  of  the  convention  concluded  in  1708  shall 
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have  been  completely  carried  into  execytion/*  On  the  14th  of  January^ 
ISOl^the  King  in  Council  issued  the  following  order:  "Whereas  his  Majes- 
ty has  received  advice  that  a  large  number  of  vessels  belonging  to  his  Majes- 
ty's subjects  have  been  and  are  detained  in  the  ports  of  RumcL^  and  that  the 
British  sailors  navigating  the  same  have  been  and  now  are  detained  as  pris- 
oners in  different  ports  of  Russia;  and  also  that,  during  the  continuance  of 
these  proceedings,  a- confederacy  of  an  hostile  nature  against  the  rights  and 
interests  of  his  Majesty  and  his  dominions  has  been  entered  into  with  the 
Court  of  Saint  Petersburgh^  by  the  Courts  of  Denmark  and  Sweden^  res- 
pectively ;  it  is  hereby  ordered,  that  no  ships  or  vessels  belonging  to  any  of 
nis  Majesty's  subjects  be  permitted  to  enter  and  clear  out  for  any  of  the  porta 
of  Ruma,  Denmark,  or  Sweden,  until  further  order.  And  his  Majesty  is 
further  pleased  to  order,  that  a  general  embargo  or  stop  be  made  of  all  Aci- 
stan,  Danish,  and  Swedish  ships  and  vessels  whatsoever,  now  within  or  which 
hereafter  shall  come  into  any  of  the  ports,  harbours,  or  roads  within  the 
United  Kingdom,  &c.  together  with  all  persons  and  effects  on  board  the  said 
ships  and  vessels,  but  that  the  utmost  care  be  taken  for  the  preservation  of  all 
and  ev6ry  part  of  the  cargoes  on  board  any  of  the  said  ships  and  vessels,  sa 
that  no  damage  or  embezzlement  whatever  .be  sustained,"  &c.  On  the  16th 
o(  January,  1801,  the'King  in  Council  issued  the  following  order :  ",  Where- 
as his  Majesty  has  received  advice  that  a  large  number  of  vessels  belonging 
to  his  Majesty's  subjects  have  been  and  are  detained  in  the  ports  of  Rttsna, 
and  that  the  property  of  his  Majesty's  subjects  in  Russia  has,  by  virtue  of 
several  orders  and  decrees  of  the  Russia  Government,  particularly  one,  bear- 
ing date  the  29th  of  November  last  0..S.  (corresponding  with  the  10th  of 
December  N.  S.)  been  seized  and  directed  to  be  applied,  in  violation  of  the 
principles  of  justice  and  of  the  rights  of  the  several  persons  interested  there- 
in ;  it  is  hereby  ordered,  that  no  bills  drawn  since  the  said  29th  of  November 
last  O.  S.,  by  or  on  behalf  of  any  persons,  being  subjects  of  or  residing  in 
the  dominions  of  the  Emperor  of  Russia,  shall  be  accepted  or  paid,  without 
licence  from  one  of  his  Majesty's  Principal  Secretaries  of  State  first  had  in  that 
behalf,  until  further  signification  of  his  Majesty's  pleasure,  or  until  provision 
shall  be  made  in  respect  thereof  by  act  of  parliament ;  whereof  all  persons 
concerned  are  to  take  notice  and  govern  themselves  accordingly."  The  cap-i 
tain  and  crew  of  the  Acquilon^  including  the  plaintiff,  remained  up  the  coun- 
try till  the  28th  of  May  in  the  succeeding  year,  during  which  time  they  were 
kept  within  certain  bounds,  and  from  the  time  they  were  taken  from  their 
ship  were  treated  in  other  respects  as  if  they  had  been  prisoners  of  war.  On 
the  28th  of  May  in  the  succeeding  year,  the  captain  and  crew  were  tnarched 
hack  to  Petersburgh,  and  returned  on  board  the  ship,  and  afterwards  proceed- 
ed on  the  voyage  to  London.  The  ship  went  out  to  Petersburgh  in  ballast 
to  bring  a  cargo  to  London,  and  was  to  be  paid  freight  for  that  cargo  by  the 
ton.  The  plaintiff  did  his  duty  as  a  seaman  on  board  the  ship  during  the 
said  voyage,  and  the  ship  received  the  same  freight  as  if  she  had  not  been 
detained,  and  no  more.  After  the  captain  and  crew. returned  on  board  the 
ship  the  JRtisnofi  Government  issued  an  order,  wherein,  afWr  stating  that  the 
intention  of  the  Emperor  of  Russia{a)  to  render  full  and  entire  justice  to  the 
British  subjects  who  had  sustained  losses  during  the  interruption  of  the  good 
understanding  between  Crredt  Britain  and  Russia  had  been  already  shewn 
by  his  acts,  it  is  declared,  "Que  tons  les  na vires,  ies  marchandizes^  et  les 
proprietes  des  sujets  Britanniques  qui  avaient  ete  mis  en  sequestre  sous,  le 
dernier  regno  en  Russie  seront  non  seulement  fidelement  restitues  aux  dits 
sujets  Britanniques,  ou  a  leur  commettans,  mais  que  pour  les  effets  qui  auraient 
ete  alienes  d'une  maniere  quelconque,  et  qui  ne  pourraient  plus  etre  rendus 

(a)  The  Emperor  Paul  who  inued  the  prior  order?,  had  died  in  the  mean  time,  and  was 
sncoeeded  by  the  Emperor  .dfoMiiif«r. 
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en  nature,  il  sera  accorde  auz  proprtetaires  un  equivalent  convenable,  lequel 
sera  determine  ulterieurement  d'  aprea  les  regies  de  I'equiie,"  &c.  dated  the 
5-17  JuJUt  180L  This  order  has  not  yet  been  carried  into  complete  effect. 
No  new  articles  were  entered  into  between  the  captain  and  prew.  The  plain- 
tiff has  received  all  his  wages  for  the  voyage  according  to  the  articles  of  5Z. 
lOs.  per  month,  except  for  the  time  the  captain  and  crew  were  so  kept  out  of 
the  said  ship.     But  whether,  &c. 

The  Court  of  Common  Pleas  (3  Bos.  &  PulL  405.)  were  equally  drvided 
in  opinion  upon  this  case  ;  but  one  of  the  learned  Judges,  who  thought  with 
the  plaintiflf,  assented  to  judgment  being  given  for  the  defendant,  to  enable 
the  plaintiff  to  bring  a  writ  of  error  if  he  thought  proper.  And  accordingly 
a  writ  of  error  was  brought  in  this  Court  against  such  judgment.  And  the 
same  course  was  taken  with  respect  to  another  case  of  Johnson  v.  Broderick^ 
aftermentioned  (a) ;  which  came  on  to  be  argued  at  the  same  time;  which 
only  differed  from  the  present  inasmuch  as  there  the  plaintiff  was  Si  foreign 
instead  of  a  British  searpan.  Both  the  cases  were  argued  by  Lens^  Serjt., 
for  the  plaintiff,  and  by  GMs  for  the  defendant  Broderick,  and  GaseUe  for 
the  defendant  Thompson. 

For  the  plaintiff  it  was  argued,  that  the  conduct  of  the  Russian  Govern- 
ment partook  more  of  the  nature  of  an  embargo  than  of  a  hostile  capture,  and 
that  the  result  at  least  stamped  it  with  the  former  character.  And  if  it  were 
an  embargo,  then  it  was  clearly  no  discontinuance  of  the  original  contract  for 
the  mariner's  wages,  within  the  principle  of  Hadley  v.  Clarke^  8  Term  Rep. 
259,  where  an  embargo  by  our  own  Government  was  holden  not  to  dissolve 
a  contract  for  the  freight  of  goods,  even  after  a  duration  of  two  years.  [Upon 
that  part  of  the  argument,  whether  this  were  to  be  taken  as  an  embargo  or  a 
hostile  capture  pro  tempore,  the  same  arguments  and  authorities  were  used 
and  adverted  to  as  in  the  case  of  Thompson  v.  Rotb€roft(b),  which  arbse 
out  of  the  same  transaction,  and  are  therefore  unnecessary  to  be  here  re- 
peated.] But,  2dly,  it  may  be  urged,  that  the  effect  of  the  seizure,  thbugh 
only  quousque  and  not  absolute^  being  to  prevent  the  plaintiff  from  perform- 
ing his  services  as  a  mariner  during  the  period  of  his  imprisonment,  he  is 
not  entitled  to  recover  on  that  ground.  But  even  in  case  of  a  capture,  if  it 
be  followed  by  recapture,  the  original  contract  for  mariners*  wages  still  sub- 
sists, according  to  Molioy,  p.  2.  c.  4.  s.  13(c),  and  though  Lord  C.  J.  Eyre\ 
in  Curling  v.  Long,  1  Bos.  &  Pull.  637,  seemed  to  think  otherwise,  yet  none 
of  the  other  Judges  supported  that  opinion ;  and  at  all  events,  it  will  not  ap- 
ply to  the  case  of  an  embargo.  The  cases  of  capture  and  ransom,  as  Chan^ 
dler  V.  Meade(d)y  and  Yates  v.  HaU,  1  Term  Rep.  73,  are  very  distinguish- 
able ;  for  there  the  ranson^  operates  as  a  new  purchase,  and  consequently 
there  must  be  a  new  contract  for  wages  with  the  purchaser.  &ut  here 
if  the  voyage  were  not  determined  by  the  hostile  embargo  the  plaintiff  may 
be  said  to  have  continued  virtually  in  the  service  of  the  defendant  all  the 
time  he  was  in  prison;  there  being  no  pretence  for  saying  that  he  passed  in- 
to any  other  service,  as  in  the  case  of  the'  impressed  man.  Wiggins  v.  hi* 
gleton,  2  Ld.  Ray.  1211.  It  was  in  his  character  of  mariner  that  he  became 
the  object  of  detention.  There  is  no  necessity  for  an  actual  service,  during 
the  whole  voyage ;  •  there  are  necessarily  many  implied  exceptions  in  such  a 
contract,  as  sickness,  rest,  and  the  like.  In  Chancer  v.  Greaves,  2  H.  Blac. 
606.  n.,  the  plaintiff  recovered  his  wages  as  a  mariner  for  the  whole  voyage, 
though  he  was  obliged,  in  the  middle  of  it,  to  be  put  on  shore  and  left  there 
on  account  of  an  accident  which  disabled  him  from  doing  duty.    And  it 

(a)  Port,  p.  687.  (b)  JSnU,  318. 

(e)  LmarmB9,  J.  on  the  u^^ments  of  the  Mcond  esse,  leftmd  to  Lord  EUon's  opilikm 
Cp  this  pnrpow  in  Btrgstram,  v.  MUUst  3  fispin.  17.  P.  Cases,  36. 
(lO  Cited  2  Ld.  Ray.  1311. 
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eeems  sufficient  if  the  party  performed  all  that  he  was  called  upon  to  perform, 
or  that  there  was  any  reasonable  necessity  for  his  performing.  If  the  mere 
inability  to  perform  the  functions  of  a  mariner  in  any  respect  be  a  ground  for 
considering  the  contract  between  him  and  the  owner  as  dissolved,  it  would 
apply  as  well  to  the  case  of  a  simple  embargo,  and  that  even  for  a  day ;  for 
there  is  as  much  a  force  imposed  on  the  mariner  to  prevent  his  navigating  the 
vessel  in  the,  one  case  as  in  the  other.  And  yet  this  consequence  is  not  pre- 
tended to  arise  in  that  case.  But  there  can  be  no  difference  in  the  legal  ef- 
fect, whether  the  imprisonment  be  on  board  the  ship  or  on  shore.  In  BligM 
V.  Page,  3  Bos.  &  Pull.  295.  n.,  a  shin  owner  recovered  freight  by  the  direc- 
tion of  Lord  Kenyan,  though  the  freighter,  owing  to  the  embargo  pi  a  foreign 
Government,  was  not  able  to  ship  the  cargo  on  board  for  which  he  had  faired 
the  vessel.  And  the  case  of  Pratt  v.  Cuff(a),  before  Lord  Kenyan,  is  an  au- 
thority in  point  that  a  temporary  hostile  embargo,  accompanied  with  the  im« 
prisonment  of  the  mariners,  is  no  bar  to  their  recovering  their  full  wages 
during  such  imprisonment.  And  here  there  is  the  less  reason  why  it  shouid. 
because  it  is  found  that  the  whole  freight,  which  is  the  mother  of  wages,  had 
been  earned  and  received  by  the  defendant. 

<^  For  the  two  several  defendants  it  was  insisted,  first,  that  the  act  of  the 
i^iMfMen  Government  was  a  hostile  seizure  and  temporary  capture,  for  the 
reasons  before  stated  (3),  which  put  an  end  to  the  original  contract  for  wages, 
and  left  the  mariner  to  his  remedy  upon  a  quantum  meruit  for  the  services 
actually  performed..  But,  secondly,  wnether  it  were  a  capture  or  only  an 
embargo,  or  a  middle  case,  yet  the  effect  of  it  having  been  to  disable  the 
plaintiff  from  performing  his  contract,  he  was  not  entitled  to  recover.  The 
declaration  contains  special  and  general  counts.  The  one  set  state  a  special 
agreement,  by  which  the  master  contracted  witb  the  mariners  for  certain 
wages  for  certain  service  to  be  performed  by  them.  The  performance  of  that 
service  then  is  a  condition  precedent,  which  must  be  averred,  before  the  claim 
to  wages  can  arise,  or  at  least  such  special  circumstances  stated  as  will,  in 
point  of  law,  excuse  the'  performance.  And  accordingly  it  is  there  averred, 
that  the  services  were  in  fact  perfarmed  by  the  plaintiff,  during  the  whole 
▼oyage.  But  the  factis  stated  in  the  special  verdict  negative  that  averment ; 
for  they  shew  that  during  a  considerable  period  of  the  time  for  which  the 
wages  are  sought  to  be  recovered,  the  master  was  out  of  possession  of  his 
vessel,  and  the  crew  were  all  marched  up  the  country  under  a  guard  and  de- 
tained there  as  prisoners.  The  question  then  is,  Whether  any  sufficient  ex- 
cuse be  shewn  for  the  non-performance  of  the  service  in  fact,  which  will 
enable  the  plaintiff  to  recover  under  the  general  counts  ?  The  excuse  stated 
18,  that  a  foreign  power  forcibly  prevented  the  plaintiff  from  doing  it.  But 
this  was  not  through  any  default  of  the  defendant, -the  other  contracting  par- 
ty. The  force  operated  in  invitum  as  well  against  him  as  against  the  plain- 
tiff. It  is  indifferent  in  this  view  whether  it  operated  as  an  extinguishment 
or  only  as  a  suspension  of  the  contract :  it  is  enough  for  the  pbrpose  of  this 
inquiry,  that  in  fact  the  plaintiff  did  not  perform  his  stipulated  service,  and 
that  without  the  default  of  the  defendant.  The  force  imposed  on  the  parties 
would  have  b^en  a  reasonable  (sxcuse  in  an  action  against  the  plaintiff  for  the 
non-performance  of  his  service  as  a  mariner ;  and  it  must  be  equally  so  for 
the  owner's  not  paying  for  that  which  he  neveV  received ;  the  excuse,  if 
any,  must  be  reciprocal.  Nothing  less  than  the  act  of  God  intervening  be- 
tween the  contract  and  the  performance  will  excuse  either  party  omitting  to 
perform  his  part  of  it,  as  in  case  of  sickness  or  the  like.  But  it  is  said,  that 
these  arguments  apply  also  in  part  to  the  case  of  an  embargo  ;  and  Hadley  v. 
Clarke,  8  Term  Bep.  259,  is  relied  on :  but  the  distinction  is  clear  between 
the  two  cases.    That  was  an  embargo  laid  on  by  our  own  Government ;  and 

(a)  Citsd  mle,  316.  (b)  dnUt  312. 
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it  is  aQ  ijnplied  exception  ia  erety  contract  that  it  sh^Il  no(  contrayene  the 
acta  of  the  state.  But  further,  in  the  case  of  a  common  embargo  the  relation 
9f  master  and  mariner  continues  during  the  whole  time,  though  the  full  ex- 
tent of  the  services  may  be  restrained.  The  ship  is  left  in  the  possession  of 
the  master  and  crew,  and  the  latter  are  bound  to  obey  all  the  master's  ordere 
on  board  the  ship,  except  that  of  breaking  the  embargo  and  putting  to  sea. 
Whereas  here  the  ship  was  under  anoUier  control,  andi  the  master  could 
neither  give  nor  the  mariners  obey  any  order  whatever^  Nothing  can  be 
argued  from  the  receipt  of  freight  in  this  case,  for  that  the  defendant  was  at 
all  events  entitled  to,  either  under  the  original  contract  or  under  an  implied 
contract,  for  the  service  in  fact  performed  in  carrying  the  goods ;  and  the 
quantum  of  freight  to  be  received  depends  not  on  the  duration  of  the  voyagOt 
bat  on  an  entire  contract  for  a  certain  sum.  The  question  in  this  case,  there- 
fore, which  is  upon  the  earning  of  wages  during  the  intermediate  time  of  the 
imprisonment,  could  never  arise.  Here  the  claim  is  upon  a  contract  for  wages 
at  so  much  per  month,  the  quantum  of  which  depends  upon  the  quantum  of 
service  performed.  Admitting  that  freight  and  wages  are  commensurate,  the 
question  would  be,  Whether  the  owner  were  entitled  to  demurrage  at  so  much 
a-day  during  the  whole  time  of  the  detention  ?  This  case  is  also  distinguish- 
able from  that  of  Blight  v.  Page{a) ;  for  there  the  phiintiff  did  not  rely  on 
the  act  of  the  foreign  Government  to  excuse  the  non-performance  of  his  con- 
tract, as  here;  but  he  having  done  in  fact  every  thing  which  he  had  under- 
taken to  do  towards  earning  his  freight,  was  holden  entiUed  to  receive  it, 
though  by  the  act  qf  the ,  foreign  Government  the  defendant  was  prevented 
from  availing  himself  of  the  benefit  of  the  plaintiff's  performance  :  and  such 
act  of  foreign  force  was  considered  to  be  •  no  excuse  to  .the  defendant  for  not 
having  performed  his  part.  The  only  ca^e  then  which  at  all  bears  upon  the 
defendant  is  that  of  Pratt  v.  Cuff(h)y  but  that  was  only  a  decision  at  Nisi 
Prhis  ;  and  to  that  the  opinion  of  Lord  C.  J.  Eyre  in  Curling  r.  I/mg,  1 
Bos.  &  Pull.  637,  may  be  opposed.  And  it  does  not  appear  how  the  freight 
was  reserved  there ;  and  if  reserved  by  time,  as  the  wages  are  here,  and  the 
owner  had  jreceived  his  whole  freight,  including  the  time  when  the  vessel  Was 
detained,  the  mariner  might  have  recovered  on  an  equitable  consideration  of 
the  case. 

In  reply  it  was  observed,  that  the  case  of  Hadley  v.  Clarke  did  not  proceed 
upon  the  ground  of  a  distinction  between  domestic  and  foreign  embargoes. 
That  the  principle  and  policy  of  the  thing  extended  equally  to  both.  For  as, 
on  the  one  hand,  it  would  be  highly  injurious  to  masters  of  ships,  if  an  em- 
bargo laid  on  in  a  foreign  country  put  an  end  to  the  contracts  with  the  mari- 
ners, so  as  to  enable  them  to  impose  new  terms  upon  him  for  navigating  the 
ship  home ;  so  it  would  be  equally  detrimental  if  such  a  circumstance  could 
warrant  the  master  in  leaving  the  crew  in  a  foreign  country,  and  hiring  other 
seamen  to  bring  the  vessel  home.  That  it  did  not  follow  that  every  lawful 
excuse  for  non-performance  of  a  contract  must  be  reciprocal ;  for  otherwise 
Chandler  v.  Greaves,  could  not  be  law.  That  admitting  that  the  seizure 
might  have  terminated  in  hostilities,  in  which  case  it  would  have  become  a 
capture,  as  in  the  case  of  the  ships  taken  by  Lord  Keith  at  the  Cape  (c),  yet 
the  event  stamped  it  with  the  character  of  an  embargo ;  and  that,  by  all  the 
authorities,  did  not  put  an  end  to  the  contract  for  freight  or  wages. 

Cur.  adv.  milt. 

Lord  Ellenboroitoh,  G.  J.  now  delivered  judgment. 

This  is  a  writ  of  error  depending  in  this  Court  upon  a  judgment  in  C.  P. 
given  for  the  defendant,  in  an  action  of  assumpsit  brought  by  the  plaintiff, 

(a)  Bittinffi  at  GuUdhaU  alter  Miehadmas  term  1801,  cor.  Lord  Kmytm^  C.  J.  cited  In 
ToMlene  T.  Hubbard,  3  Bos.  &  PiiU.  295. 

(b)  Ante,  316.  (c)  Gertruyda  case,  2  Rob.  Adm.  Aep.  211. 
Vol.  IL                 70 
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late  a  mariner  and  ship's  cook  on  board  the  ship  Acquilon^  against  the  de- 
fendant as  owner  of  tnat  ship,  to  recover  his  wages  at  the  rate  of  61,  10#« 
per  month,  claimed  to  be  due  to  him  fi^om  the  time  of  entering  into  such,  ser* 
vice,  during  the  whole  period  of  a  voyage  from  London  to  Peiersbnrght  and 
up  td  the  time  of  his  return  from  Petersburgh  back  to  London,  The  plaintiflr 
avers  in  the  first  count  of  his  declaration,  that  the  ship  performed  her  voyage 
out  to  Petersburgk  and  back  to  London,  and  that  during  the  whole  of  the 
voyage  he^continued  and  remained  in  and  on  board  ^l^e  said  ship  in  the  ser- 
vice  of  the  defendant,  as  such  mariner  and  ship's  cook»  and  in  virtue  of  such 
service  clainos  to  be  entitled  to  pay  at  the  rate  of  51,  IDs.  per  month  from  the 
time  when  he  entered  into  such  service  to  the  time  when  the  voyage  was 
completed*  The  second  count  is  nearly  the  same  as  the  first,  6hly  that  in 
the  second  the  plaintiff  avers,  that  he  continued  in  the  defendant's  service  on 
board  without  having  ever  abandoned  or  deserted  the  ship.  To  this  declara* 
tion  the  defendant  pleaded  the  general  issue  ;  and  upon  the  trial  before  Liord 
Alvanley  a  special  verdict  was  found  ;  (the  substance  of  which  his  Lordship 
here. stated).  ^    . 

This  case,  in  the  discussion  which  it  has  undergone  in  the  Court  of  C^P. 
and  upon  the  arguments  here,  has  been  treated  as  principally  depending  od 
this  qtiest ion,  Whether  the  acts  done  on  the  part  of  the  Russian  Government^ 
and- by  which  the  relative  situation,  rights,  and  interests  of  the  parties  are 
supposed  to  have  been  affected,  were  to  be  considered  as  in  efiect  amoifnting 
to  an  actual  capture  of  the  ship  and  cargo,  or  only  to  a  temporary  embargo 
thereupon  ?  It  has  been  assumed  oh  all  sides,  that  the.  efiect  of  capture  is 
to  dissolve  the  contract,  both  for  freight  and  wages,  between  the  respective 
piarties  thereto.  Whether  such  may  or  not  be  the  effect  of  capture;  when  it 
is  not  merely  inchoate  but  perfect  and  consummate,  and  where  the  right  of 
the  original  proprietor  is  not  vested  by  any  subsequent  recapture,  nor  sucb 
right  recognised  as  still  legally  in  force  and  continuing  by  any  judgment  or 
authoritative  act  of  restiti^tion  on  the  part  of  the  capturing  nation  subsequent 
to  the  seizure,  it  is  not  necessary  upon  this  occasion  4br  us  to  decide.  Lord 
Mansjield,  in  Hamilton  v.  Mendes,  2  Burr.  1198,  says,  "  In  case  of  a  recap- 
ture the  7115  jyoffZiminu  continues' forever."  That,  he  says,  is  by  the  statute 
law  of  this  country.  But  Molloy,^b.  2.  c.  4.  s.  13,  lays  down  generally,  that 
if  a  ship  in  her  voyage  happen  to  be-  taken  by  an  enemy,  and  afterwards  in 
battle  be  retaken  by,  another  ship  in  amity,  and  restitution  be  made,  and  she 
proceed  in  her  voyage,  the  contract  is  not  determined.  Though  the  taking 
hy  the  enemy  divested  the  property  out  of  the  owners,  yet  by  the  law  of  war 
that  possession  was  defeasible,  and  being  recovered  in  battle  afterwards,  the 
owner  became  reinvested  :  so  the  contract  by  fiction  of  law,  became  as  if  she 
had  never  been  taken ;  and  so  the  entire  freight  becomes  due.  And  Lord 
Eldon,  in  the  case  of  Bergstrom  v.  Mills,  (as  reported  in  3  Esp.  Ni,  Pri. 
Cos,  36,)  appears  to  have  holden,  that  if  a  ship  be  captured  and  recaptured, 
end  afterwards  arrive  at  her  port  of  destination,  and  discharge  her  cargo,  the 
mariner  is  entitled  to  his  wages.  And  in  the  case  of  Pratt  y.  Cuff,  (which 
is  cited  in  Thompson  v.  Rowcroft,  4  East's  Bap.  316),  the  circumstances  of 
ivhich  are  little  distinguishable  from  those  of  the  case  now  before  us.  Lord 
Kenyan  was  strongly  of  opinion  at  Nisi  Prius  in  favour  of  the  plaintiff,  who 
obtained  a  verdict  for  his  wages  during  the  i^ce  of  seven  montns,  for  which 
period  he  was  imprisoned  Jby  the  Dutch,  who  afterwards  released  the  vessel 
of  which  he  was  master,  and  thereby  enabled  him  ,  to  complete  his  voyage  : 
Lord  C.  J.  Eyre,  in  Curling  v.  Long,  (1  Bos.  &'Pul.  637),  and  Sir  Wm, 
Scott,  in  the  case  of  the  Friends  (4  Rob.  144),  certainly  held  otherwise:  but 
I  am  aware  of  no  case  which  has  yet  decided,  that  where*  a  ship  has  been 
seized  originally,  in  the  way  of  hostile  reprisal,  or  with  a  view  to  measures  of 
jetaliation,  if  it  should  ultimately  appear  just  and  necessary  to  enforce  such 
measures,  (and  that  seems  to  be  the  proper  character  and  description  of  the 
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ttcts^one  in  this  case  on  the  part  of  the  Russian  Government);  and  where 
the  ship  has  heen  afterwards  restored,  and  the  original  right  to  seize  not  only 
receded  from  hut  renounced  and  abandoned,  .and  restitution  awarded  on  the 
pan  of  those  who  had  seized ;  I  say,  I  know  of  no  case  where  property  so 
dealt  with  has  been  considered  as  captured,  or  in  which  the  consequences  of 
capture,  as  dissolving  a  contract  for  freight  or  wages,  have  heen  considered* 
as  attaching.  Seizure^  even  hostile  seizure,  is  not  necessarily  capture,  though 
such  is  its  usual  and  probable  result.  The  ultimate  act  of  adjudication  of  the 
state  by  which  the  seizure  has  been  made  assigns  its  proper  and  conclusive 
quality  ^nd.  denomination  to  its  own  original  proceeding.  If  it  condemn  in 
such  case,  it  is  a  capture  ah  initio  ;  if  it  award  restitution  as  an  act  of  justice, 
aa  the  order  of  the  5th  of  June  1801,  expressly  does,  it  pronounces  upon  its 
own  act  as  not  being  a  valid  act  of  capture,  but  as  an  act  of  temporary 
seizure  and  detention  upon  grounds  not  warranting  the  condemnation  of 
the  property,  or  the  dealing  with  it  as  captured.  It  seems  to  make  no  ma- 
terial difference  for  this  purpose,  whether  the  restitution  were  awarded  by. 
th^  Government  of  the  country  as  an  act  of  statet  &s  in  this  case  it  was,  or 
by  any  of  the  ordinary  courts  of  civil  judicature  to  which  the  administra- 
tion of  justice  on  these  subjects  is  usually  delegated.  Having  stated  that 
the  acts  in  question,  although  originally  of  an  hostile  tendency  and  aspect, 
do  not  amount,  according  to  the  result  of  them,  to  a  case  of  capture ;  they 
cannot,  I  conceive,  of  course  have  the  effects  of  capture  properly  attributed  to 
them ;  assuming  that  one  of  such  effects  would  be  to  dissolve  contracts  of 
affreightment  and  of  wages.  If  the  plaintiff's  claim  to  wages  be  not  defeated 
on  the  above  ground,  viz.  of  a  dissolution  of  contract  arising  from  a  suppos- 
ed act  of  capture,  it  is  next  to  be  considered.  Whether  it  be  defeated  in  thia 
case  on  any  and  what  other  ground  ?  The  right  of  the  inariner  to  wages 
depends,  first,  upon  the  earning  of  freight  by  his  owners  in  that  voyage 
for  which  he  was  hired;  and,  secondly,  upon  the  performance  by  the  marin- 
er of  the  service  he  has  agreed  to  perform  in  respect  to  such  owners  during 
the  voyage.  And,  first.  Freight  must  be  earned  by  the  owners:  which 
must  be  understood  of  freight  for  the  specific  voyage  for  which  the  marine)r 
was  hired,  and  no  other.  In  this  case  the  full  freight  for  the  specific  voyage 
was  earned  and  received.  The  ship  went  out  in  ballast  to  Petersburgh  to 
bring  a  cargo  to  Londqn,  and  was  to  be  paid  freight  for  that  cargo  by  the 
ton.  It  is  found  that  the  $h\p  received  the  same  freight  as  if  she  had  not 
been  detained,  and  no  more ;  in  other  words,  she  earned  and  received  all 
that  she  could  earn  and  receive  under  the  actual  contract  of  affreightment ; 
an4  this  without  any  new  contract  whatsoever  being  made.  This  freight 
was  of  course  freight  for  the  voyage,  unless  the  contract  under  which  it 
w:a8  to  be  earned  was  put  an  end  to  on  the  only  ground  suggested  for  that 
purpose,  viz.  capture,  upon  which  we  have  pronounced  already.  Freight, 
therefore,  fair  the  voyage  having  been  specifically  earned  and  received  by  the 
owners  of  the  ship,  the  only  remaining  question  necessary  to  be  decided,  in 
order  to  perfect  the  plaintiff's  claim  to  have  his  wages  paid  out  of  that  fund, 
is.  Has  nis  service  as  a  inariner  under  his  articles  been  duly  performed  by 
him?  That  service  appears  by  the  articles  stated  in  the  "special  verdict 
to  consist  in  obeying  the  lawful  commands  of  his  ofiUcers  on  board,  "  as  a 
«  good  and  faithful  seamen,  and  at  all  places  where  the  ship  should  put  in  or 
"  anchor  at  ^uring  the  voyage,  using  his  best  endeavours  for  the  preservation 
^  of  the  ship  and  cargo,  and  not  neglecting  or  refusing  to  do  his  duty  by  day 
"  or  night,  nor  going  out  of  the  ship  on  board  any  other  vessel,  nor  being  on 
*^  shore  under  any  pretence  whatsoever  till  the  voyage  should  be  -eroded  and 
'*  the  ship  discharged  of  her  cargo,  without  leave  first  obtained  of  the  master, 
'*  captain,  or  commanding  officer  on  board,  on  pain  of  incurrii^  the  penalties 
"^  of  ihe  stats.  2  G.  2.  c  36,  and  37  G.  3.  c.  73 ;  and  that  24  hours  without  leave 
"  should  be  deemed  a  total  desertion,  so  as  to  subject  the  mariner  to  those 
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"penalties  and  forfeitares."  The  articles  then  provide  *' that  the  mariner 
'*  should  not  demand  or  be  entitled  to  his- wages,  <  or  any  part  of  them,  until 
**  the  ship's  arrival  ai  its  port  of  discharge  and  the  delivery  of  her  cargo : 
"  and  that  if  the  mariner  should  truly  perform  the  above-mentioned  voyajg^e 
"  he  should  be  entitled  to  the  wages  or  hire  that  should  become  due  to  him 
*^  pursuant  to  the  said  articles.''  The  question  then  is,  Did  the  plaintiff  per- 
form the  service  so  stipulated?  The  special  verdict  answers  that  question  as 
(ar  as  immediately  respects  the  voyage  in  the  terms  of  the  finding,  viz. ''  that 
he  did  his  duty  as  a  seaman  during  the  voyage."  An4  no  disobedience  of 
any  command  given  or  required  to  be  executed^  on  board,  no  omission  of  his 
Ij^t  endeavours  for  the  preservation  of  the  ship  and  cargo,  no  neglect  or  refa* 
sal  to  do  his  duty^  is  any  where  suggested  on  the  face  of  this  special  verdict. 
Nor  is  it  suggested  that  "  he  went  out  of  the  ship  on  board  any  other  ship  or 
vessel,"  and  which  by  the  articles  he  is  enjoined  not  to  do.  The  last  and  on* 
ly  remaining  question  which  can  arise  upon  the  particulars  of  his  duty  as 
specified  in  his  articles,  is,  **  Wa^he  onshore"  under  any  pretence  before  ike 
voyage  was  ended  and  the  ship  discharged,  without  the  leave  of  his  command- 
ing ofiicer  on  board  ?  And  upon  this  head  it  is  material  to  observe,  that  the 
**  being  an  short"  here  meant  is,  by  reference  made  in  the  articles  to  the  stats. 
2  O.  2.  c.  36,  and  the  37  G.  3.  c.  73,  and  to  the  penalties  imposed  thereby, 
as  hein^  on  shore  analogous  to  that  which  is  the  object  of  penal  restraii^  and 
correction  under  those  statutes,  viz.  a  departure  and  absence  from  the  ship 
iff  the  unauthorised  act  of  the  party  himself;  the  words^used  in  these  smtutes 
being  "  desert  f  or  refuse  to  proued  ;"  "  desert  or  absent  himself;"  "  absent  him* 
self  without  leave  ;"  *'  leave  such  ship  or  vessel;"  all  of  which  forms  of  expres- 
sion import  a  departure  from  the  ship  by  the  party's  own  act;  and  by  no 
means  apply  to  the  case  of  a  seaman  taken  out  of  his  ship  in  the  manner  sta- 
ted in  the  sneoial  verdict,  viz.  "  by  a  Eussian  guard,  and  marched  into  the 
interior  of  the  country  ;"  in  which  way,  and  by  which  means  alone,  it. can  be 
contended  that  he  ever  was  on  share  before  the  voyage  was  ended  without  the 
leave  of  his  commanding  officer.  But  if  it  were  more  questionable  than  it  is, 
whether  he  had  incurred  a  breach  of  his  articles  in  this  particular,  without 
any  act,  consent,  or  default,  on  his  part,  surely  his  being  received  on  board 
again  by  the  master,  as  soon  as  he,  the  master,  was  in  a  condition  to  receive 
and  avail  himself  of,  and  the  other,  the  mariner,  in  a  condition  to  offer  his 
service,  if  it  do  not  amount  to  a  virtual  dispensation  with  his  service  in  the 
interim,  and  a  waiver  of  any  objection  to  his  claim  to  be  considered  as  a  mar- 
iner still  belonging  .to  the  ship  under  the  original  articles  of  service,  it  only 
does  so,  I  apprehend,  because  it  has  not  been  expressly  so  found  as  a  fact  up- 
on the  face  of  the  special  verdict,  as  it  most  probably  would  have  been  if  it 
had  been  expressly  left  to  the  jury  for  that  purpos.e  as  a  reasonable  matter  for 
them  to  have  presumed  under  all  the  circumstances.  But  even  as  the  fact 
stands  on  the  special  verdict,  his  "  returning  on  board  the  ship,  and  after- 
wards proceeding  on  the  voyage  to  London^  as  soon  as  the  master  and  mar- 
iners had  been  respectively  marched  back  to  Petersburgh"  and  of  course  re- 
stored to  a  capacity  of  performing  their  relative  duties  towards  the  ship  and 
each  other,  doies,  in  the  absence  of  any  fresh  contract  on  the  subject,  import, 
(if  the  case  wanted  it)  a  recognition  on  the  part  of  the  master  that  he  and  the 
sailors  then  stood  in  their  original  relative  situation  to  each  other  under  the 
articles. by  which  that  relation  was  constituted.  This  doctrine  is  familiar  in 
those  cases  in  which  questions  most  frequently  arise  as  to  the  continuance  or 
discontinuance  of  a  contract  of  service,  viz.  in  Sessions  cases.  In  JTie  King 
V.  Castle  Church,  (1  Burr.  S.  C.  7Q,)  Lord  Hardwicke  said,  "  Where  a  ser- 
'*  vant  returns,  and  the  master  receives  him,  it  is  always  esteemed  a  dispen- 
'*  sation  of  the  'master,  and  helps  the  discontinuance,  and  works  in  the  natnre 
"  of  remitter."  So  in  King  v.  Eaton^  in  the  same  book,  o.  48,  the  Court  held 
"  The  absence,  of  a  servant  for  three  weeks  was  purged  by  the  master's  re- 
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**  ceiving  kim  again,  which  ought  to  be  considered  in  that  case  as  a  dispen- 
*'  sation  ;  and,  in  stnctnessof  law,  he  3till  continued  in  the  service  of  the  mas- 
**  ter,  notwithstanding  such  absence."  And  in  the  same  way,  in  a  case  of 
forfeiture,  a  receipt  of  rent  by  a  landlord  conclusively  imports  in  favour  of 
the  tenant  that  he  was  deemed  by  his  landlord  to  be  actually  a  tenant  during 
the  period  for  which  the  rent  was  received.  Upon  the  whole,  therefore,  of 
this  case,  and  without  adverting  to  the  probable  convenience  or  inconvenience 
w)iich  may  result  from  our  decision,  it  appears  to  us,  in  point  of  law,  that  the 
contract  of  service  between  the  plaintiff  and  the  defandant  is  to  be  con- 
sidered as  having  continued  and  been  in  force  from  the  time  of  executing  the 
articles  up  to  and  at  the  period  of  the  ship's  arrival  at  her  port  of  discharge 
and  the  final  termination  of  her  voyage  there  ;  and  that  the  plaintiff  is  to  be 
considered  as  entitled  to  his  wages  during  the  same  time  ;  and  that  the  judg- 
ment which  was  given  by  the  Common  Fleas  for  the  defendant  must  be  re- 
▼ersedCl)  (2). 

Judgment  for  the  PlaintifT. 


Johnson  v.  Broderick. 

4£ast,6G6,    Feb.  8, 1804. 

Lord  ELLENBOROtJGH,  C.  J.  aflorwards  gave  judgment  in  this  case,  which^ 
he  ?aid,  was  a  writ  of  error  from  a  judgment  of  C.  B,  upon  a  case  similar  in 
all  respects  to  the  foregoing  one,  except  that  here  the  plaintiff  was  a  foreign 
seaman  :  which,  his  lordship  observed,  made  no  difierence  whatever  in  the 
merits  of  the  question.  That  in  this  case,  therefore,  as  well  as  that  of  Beale 
v.  Thompson^  the  judgment  which  was  given  in  the  Court  of  Common  Pleas 
for  the  defendant  must  be  reversed. 

Judgment  foir  the  PlaintifT. 

(\)  Another  ■euaan  detained  in  Ruuia  at  the  same  time,  and  under  preciwly  similar  cir- 
cnmataneef,  afterwards  brought  an  action  for  his  wages  daring  the  whole  of  the  voyage,  be- 
fore th^  BriUsk  Court  iff  Skatimu^  and  recovered.  IkimpgaK  v.  MUUe,  3  Hall's  Atner.  Law 
Joom.  137. 

It  has  been  repeatedly  decided,  that  if  a  ship  is  captured  in  the  coarse  of  her  voyage,  and 
is  afterwards  re-captuied,  or  released,  and  arrives  at  h^r  port  of  destination,  the  seamen  are 
entitled  to  fall  wages.  Bergstrom  v.  MiUs^  3  Esp.  3&  Brooks  v.  Dorr  {^  oZ.  2  Mass.  Rep. 
39.  Hart  v.  Mp  LtM^^oAn,  1  Pet.  Adpi.  Dec.  115.  HowLand^v,  Brig  Lamwd^  1  Pet  Adm. 
0ee.  193.    Fws  Stamen,  v.  Fair  Amariean,  Bee's  Adm.  Dec.  134. 

Where  a  vessel  was  detained  seven  months  in  a  foreign  port  by  the  ac|  of  the  master  it 
was  held  that  the  seamen  were  entitled  to  wages  daring  such  detention.  Murray  v.  Kd' 
togr^  9  Johns.  Repr  2S7. 

if  a  seaman  is  obliged  to  absent  himself  from  service  on  aeconnt  of  extreme  ill  nsage  by 
the  master,  knd  danger  of  his  personal  safety,  he  is  entitled  to  fall  wages.  Riea  {^  al,  v. 
The  PoUy  amd  £tUy,  8  Pel.  Adm.  Dee.  420.     Ward  v.  Amea^  9  Johna.  Rep.  138. 

Though  the  relation  between  the  owners  and  the  roaster  and  crew  ceases  upon  the  cap- 
tare  of  the  ship,  and  the  wages  of  the  Utter  are  lost  with  the  voyage ;  yet  as  in  such  case  a 


tare  of  the  ship,  and  the  wages  of  the  latter  are  lost  with  the  voyage ;  yet  as  m  sucn  case  a 
new  duty  devolves  apon  the  master  as  agent  of  the  owners,  which  obliges  him  to  stay  by 
the  ship,  to  see  to  her  preaervation,  and  to  tndeavoar  to  obtain  her  discturge,  he  ie  entitled 
to  a  reasonable  compensation  fat  such  aervice,  whieh  he  may  recover  from  the  owners  on  n 
aummium  meruit,  Umaa.  v.  Walker  {^  a/.  9  Mass.  Rep.  404.  SmiJIh^  admr.  of  Tryeu  v.  GO' 
iert^  4  Day  105.  3  Bos.  <k  Pull.  434.  a,  in  notis,  Day's  edit. 

(8)  [See  ace.  AbtirueUiu  v.  loiuble,  Doug.  ^.  Also,  the  caoe  of  MarthaU  v.  MmUgom^ 
s#y,  SDaU.  170.  anard  v.  Dean,  10  Mass.  143.  Homer  v.  JPerf^,  11  Mass.  545.  JU 
Saratoga^  2  GaU.  164.    WiUard  v.  J)orr,  3  Mason,  91.— W.] 
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Halford  v.  Smith. 

4  £a8t,  567.    Feb.  3,  1804. 

in  ilaoder,  though  the  defendant  justify,  and  it  be  found  againrt  him,  yet  ifthe  damage*  be 
under  40s.  the  plaintiff  cannot  recoTer;more  edst  than  damages. 

TO  an  action  on  the  case  for  slander  there  w^s  a  justification' pleaded ; 
an4  at  the  trial  there  was  a  verdict  for  Is.  damages :  upon  which  the  Master 
taxed  the  plaint! fif  his  full  costs.  Reader  ohtained  a  rule  for  the  Master  to 
review  his  taxation,  on  the  ground  that  hy  the  stat.  21  Jac.  1.  c.  16,  if  the 
damages  in  an  action  of  slander  he  under  40s.  the  plainliflf  shall  have  no 
more  costs  than  damages. 

Dayrell  shewed  cause,  and  said  that  the  construction  upon  the  auxiliary 
statute  of  thd  ^  &  23  Car.  2.  c.  9,  where  the  words  were  as  strong  as  in  the 
former,  had  always  heen,  that  if  the  defendant  justified,  and  his  plea  was 
found  against  him,  he  was  entitled  to  costs  in  all  personal  actions,  though  the 
damages  were  under  40«.  And  he  referred  to  Redridge  v.  Palmer j  2  H. 
Blac.  3,  4,  wh^re  that  rule  was  recognized  in  C.  B. 

Lord  Ellenborocgh,  C.  J..  That  was  an  action  of  trespass.  But  in  ac- 
tions of  slander  the  rule  has  always  heen  otherwise  in  this  Court(a).  There 
is  no  statute  which  admits  of  it,  and  no  case  in  support  of  it.  And  the  Mas- 
ter is. satisfied  that  full  costs  cannot  be  allowed.   , 

Rule  discharged. 


Sedgworth  v.  Spicer. 

4  East,  568.     Feb.  8,  1804. 

On  the  defendant*!  arrest  his  attorney  procured  his  enlargement  by  undertaking  to  give  a 
fa|ail-bond  to  the  sheriff  in  due  time ;  which  he  aflerwards  necrlected'to  do,  ana  the  plain- 
tiff recovered  against  the  sheriff  for  the  escape;  held  that  such  undertaking  being  coQtra- 
Xf  to  the  Stat.  ^  H.  6.  c.  9,  the  Coqiirt  would  not  proceed  summarily  against  the  attorney 
to  make  him  pay  the  debt  and  costs  for  his  breach  of  faith. 

THIS  was  a  rule  calling  on  the  defendant's  attorney  to  shew  cause  why 
he  should  not  pay  the  sum  of  41/.,  the  debt  and  costs,  and  also  the  costs  of 
the  application.  The  rule  was  obtained  onahe  part  qf  the  sherifif's  officer,  to 
whom  the  defendant's  attorney  had  undertaken  that  if  the  officer  who  arrested 
the  defendant  would  let  him  go  at  large^  he  would  give  a  bail-bond  to  the 
sheriff  in  d\ie  time.  This  undertaking  not  having  been  fulfilled,  the  plaintiff 
'in  the  action  sued  the  sheriff  for  an  escape,  and  recovered  against  him. 

Lowes  shewed  cau^e  against  the  rule,  on  the  ground  that  the  undertaking 
of  the  defendant's  attorney  was  in  itself  illegal  and  void,  as  contrary  to  the 
duty  imposed  on  sheriffs  by  the  statute  23  Hen.  6.  c.  9,  to  take  bail-bonds 
only  for  the  appearance  of  defendants ;  and  to  the  express  adjudication  of 
this  Court  in  Rogers  v.  Reeves^  1  Term  Rep.  418,  and  FiUier  v.  PresU  7 
Term  Rep.  109.  And  said  that  this  was  an  attempt  indirectly  to  recover  the 
money  paid  by  the  sheriff  back  from  the  defendant's  attorney,  when,  according 
to  Eyles  v.  Faihiey(b),  it  could  not  be  recovered  from  the  defendant  himself 
the  original  debtor. 

Reader t  in  support  of  the  rule,  endea^voured  to  distinguish  this  from  the 
former  cases ;  on  the  ground  that  this  was  an  application  against  an  officer  of 

(a)  y\de  Dover  Y.Robmstm^  Qto.  Barnes,  126,  and  Borli^  v.  iM6ifi#,  per  CUve^  J.  9 

(b)  B.  R.  E.  38  G.  3,  cited  in  Peake's  Ni.  Pri.  Cas.  144.  n. 
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die  court,  the  attorney,  over  whom  the  Court  had  a  summary  jurisdiction,  for 
mida  fides  in^the  exercise  of  his  profession,  in  prevailing  on  the  sheriff's  offi- 
cer to  discharge  the  defendant  upon  the  faith  of  a  lawful  undertaking,  which 
he  had  failed  to  fulfil.  That  here  the  undertaking  was  to  do  that  which  the 
law  required,  namely  to  give  a  bail-bond  to  the  sheriff,  and  not  as  in  the  for- 
mer cases  to  substitute  something  else  in  lieu  of  the  bail*bond ;  and  if  the 
attorney  had  performed  his  engagement,  there  would  haVe  been  no  breach  of 
the  law ;  though  the  sheriff  would,  in  the  mean  time,  have  Uiken  upon  him- 
self the  risk  of  letting  the  defendant  'go  at  large,  a  risk  which  was  not  illegal 
in  itself,  nor  meant  to  be  restrained  by  the  statute.  And  in  Rogers  v.  Reeves, 
.1  Term  Rep.  422,  it  was  said  by  Mr.  Justice  BuUer,  that  the  statute  did  not 
extend  to  undertakings  by  attornies  to  the  parties. 

Lord'  Ellenborough,  C.  J.  The  case  of  undertakings  by  the  defendant's 
attorney  to  the  plaintiff  in  the  cause  have  been  sustained  ;  but  to  sustain  an 
undertaking  of  this  sort  by  the  attorney  to  the  sheriff's  officer  would  be  to 
engage  the  latter  to  do  an  act  which  is  directly  contrary  to  his  duty  under 
the  Stat.  23  H.  6,  which  provides,  '*  that  no  sheriff,  6cc.  shall  take  or  cause 
'*  to  be  taken,  or  make  any  obligation  for  any  cause  aforesaid,  or  by  col- 
"  our  of  their  office,  but  only  to  themselves,  of  any  person,  nor  by  any  per- 
"  son  which  shall  be  in  their  ward  by  the  course  of  the  law  but  by  the  naifie 
"  of  their  office,  and  upon  condition  written,  that  the  said  prisoners  shall 
"  appear,  at  the  day  contained  in  the  said  writ,"  dec.  The  act  then  having 
proscribed  any  security  to  be  taken  by  the  sheriffs  and  their  officers  except  in 
writing  and  in  a  prescribed  form,  and  the  undertaking  in  question  not  being 
in  such  written  form,  it  is  absolutely  ^  void.  An  inconvenience  may  result 
from  this"  in  particular  instances,  tind  the  conduct  of  the  defendant's  attorney 
in  this  cas^  seems  to  have  been  very  reprehensible-;  but  the  letter  of  the  law 
is  peremptory,  and  we  can  look  to  nothing  else.  I  trust,  however,  we  shall 
hear  of  no  more  such  experiments  frum  the  same  quarter. 

Grose,  J.  Both  parties  are  much  to  blame,  and  therefore  it  is  not  for  us 
to  extend  relief  to  either.  I  know  that  any  departure  from  the  directions  of 
the  statute  is  attended  with  great  mischief:  it  gives  a  handle  for  extortion: 
and  every  attempt  of  the  sort  ought  to  be  repressed  and  punished. 

Lawrence,  J.  This  is  a  contest  between  dishonesty  and  breach  of  duly. 
The  defendant's  attorney  has  behaved  very  dishonestly,  and  the  sheriff's  of- 
ficer has  been  guilty  of  a  breach  of  his  duty  as  prescribed  to  him  by  the  stat. 
of  H.  6.  It  is  difficult  to  say  which  of  the  two  is  most  to  blame.  But  it  is 
fit  that  the  defendant's  attorney  should  understand  that  it  is  only  for  the  sake 
of  the  public,  and  to  prevent  a  practice  which  leads  to  extortion,  that  we  re^ 
fuse  to  listen  to  an  application  against  one  who  has  acted  so  dishonest  a  part, 
and  shewn  himself  so  little  trustworthy. 
,  Lb  Blanc,  J.  declared  himself  of  the  same  opinion. 

Rule  discharged. 


Pearson  v.  Raynolds. 

4  But,  571.     Feb.  9,  1804. 


After 


Judge's  order  obtained  by  the^  defendant  for  time  to  plead,  and  no  plea  within  the  timei 
the  plaintiff  may  lign  judgment  as  for  want  of  a  plea  without  a  demand  of  it   . 

UPON  a  motion  to  set  aside  proceedings  for  irregularity,  the  only  question 
was.  Whether  the  defendant,  having  obUiined  a  Judge's  order  for  time  to 
plead,  and  not  having  pleaded  within  the  time  given,  the  olaintiff  was  entitled 
to  sign  judgment  as  for  want  of  a  plea,  without  a  demana  of  a  plea  ? 

JB^'none,  who  shewed  cause»  contended  that  it  was  not  necessary  to  de«| 
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mand  a  plea  iQ  this  case ;  and  cited  Starkk  r.JVUkeSf  H.  7  Q^^  in  B.  R. 
1  Crorapt.  Prac.  162 ;  1  Tidd's  Prac.  396,  and  Towtrt  t,  Pawdl,  1  H.  Blac 
87. 

Barrow^  contra,  maintained  that  the  obtaining  a  Judge's  order  for  time  to 
plead  did  not,  according  to  the  modem  practice,  dispense  with  the  necessity 
of  either  the  demand  of  a  plea,  or  a  rule  to  plead ;  though  the  practice  in 
C.  jB.  might  be  different. 

Lord  Ellbnborouoh,  C.  J.  said,  that  the  onlv  question  now  wast  Whether 
a  demand  of  a  plea  were  necessary  after  a  Judge's  order  for  time  to  plead  ? 
for  it  was  not  sworn,  that  there  was  no  rule  to  plead.  And  that  it  seemed 
reasonable  *to  dispense  with  the  demand  of  a  plea,  where  the  party  had  the 
additional  time  given  him  which  he  asked  fdr,  and  within  whicn  he  was 
bound  to  plead.  And  that  the  Master  had  furnished  him  with  the  following 
case  in  point. 

'*'  The  defendant  obtained  an  order  for  time  to  plead ;  and  after  the  time 
expired  the  plaintiff  signed  judgment  without  calling  for  a  plea.  And  the 
Court  held  it  regular,  and  refused  to  set  it  aside.  Burkeit  t.  iMlham,  Mick* 
9  Geo.  2." 

Per  Curiam^  Bule  discha]Yed.(l) 


The  King  v.  Boston. 

4  East,  579.    Feb.  10, 1804. 


df.  hltviag  iMought  in  action  aAinst  B.,  the  latter  filed  a  bill  in  equity  agminat  him  ^  a  di^ 
coTery  and  injanction  and  for  an  account,  to  which  A.  having  pnt  in  hia  anawer,  denying 
the  Aflegationa  of  B.,  which  involved  the  merita  of  the  auit  at  law,  the  injnnetion  waa  d\»- 
aolved :  on  which  anawer  B,  indicted  A,  for  perjury ;  and  the  indictment  and  ad 


'  perjury ;  and  the  indictment  and  action  < 
ing  on  to  be  tried  at  the  aame  aaiiaea,  the  indictment  atanding  first:  held  that  B.  waa  a 
competent  witneat  to  orove  the  perjury,  aa  he  could  not  avail  nimaelf  of  the  convictioii  of 
A,  in  any  civil  proceeaing  between  them  either  in  law  or  equity. 

THE  defendant  was  indicted  for  perjury,  committed  in  two  answers  sworn 
to  by  him  in  a  suit  in  the  Court  of  Exchequer,  wherein  he  was  defendant, 
and  one  John  Briggs  was  complainant.  Previous  to  that  suit,  Bottom  and 
Briggs  had  had  dealings  together  in  cattle,  the  one  being  a  grazier,  the  other 
a  butcher ;  and  in  18(K),  Boston  brought  an  action  at  law  against  Briggs  to 
recover  a  balance  of  80  guineas  upon  the  sale  of  cattle  three  or  four  years 
before.  Whereupon  Briggs^  alleging  payment,  filed  the  bill  in  the  Court  of 
Exchequer  for  a  discovery,  and  also  for  an  account,  upon  which  an  injunc- 
tion went  of  course ;  and  the  defendant  Boston,  in  his  first  answer^  positively 
denied  that  he  ever  did  receive  of  the  said^  John  Briggs  the  sum  ofQO  guineas^ 
as  stated  in  the  said  bill  of  the  said  J.  Briggs  to  have  been  paid  to  the  said  J. 
Boston  in  part  of  the  said  account^  or  in  reduction  of  his,  Boston*Sf  demand 
on  Briggs,  and  that  he,  Boston,  therefore  denied  thai  the  wife  of  Briggs  was 
or  could  be  present  at  any  time  when  Briggs  paid  Boston  tlu  said  sum  of  80 
guineas.  Boston  also  denied  having  ever  received  from  Briggs  any  money 
whatever  in  part  of  the  account  mentioned  in  the  bill.  ^Th4>  first  assignment 
of  perjury  was  made  upon  the  facts  sworn  to  by  Boston  in  that  answer.  The 
second  assignment  of  perjury  arose  on  the  defendant's  further  answer  put  in, 
(after  exceptions  taken  and  allowed  to  the  first),  wherein  lie  denied  that  origga 
did  other  than  and  except  as  in  Boston 's/ornier  answer,  stated  in  the  presence 
of  Briggs'  wife,  count  out  and  pay  or  deliver  to  him,  Boston,  80  guineat^  or 
cash  to  the  amount  of  84?.,  or  that  he,  Boston,  did  receive  or  take  away  with 
•~ 

(1)  It  haa  ainoe  been  aettled  in  the  Common  Pleoa,  that  where  there  ia  an  order  fx  fai^ 
tber  time  to  plead,  no  demand  of  a  plea  is  nscesMvy,  Bate  V.  Ifaif,  1  Tann.  538. 
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him  any  tuck  ium  of  tntmeyy  c^c.  on  accTimt  of  thti  said  dealings  t^c  between 
kim  and  Briggs.  No  exception  being  taken  to  this  second  answer,  the  in- 
junction wiCa  of  course  dissolved,  and  the  plaintiff  in  the  action  was  at  liberty 
to  proceed.  That  action  and  this  indictment  came  on  to  be  tried  at  the  last 
assizes  for  the  county  of  Cambridge,  and  the  indictment  was  entered  for  trial 
next  befdre  the  action.  In  support  of  the  allegation  of  perjury,  Briggt,  the 
prosecutor,  and  the  defendant  in  the  action,  was  called  as  a  witness,  against 
whose  competency,  an  objectioq  was  taken  on  the  phrt  of  Boston,  on  the 
ground  that  Briggs  was  interested  to  procure  a  conrictioii,  which  might  bs 
made  use  of  by  him  to  influence  the  event  of  the  suit  in  equity,  and  to  obtaia 
a  perpetual  injunction ;  as  that  Court,  it  was  alleged,  would  never  sufler  the 
plaintiff  to  avail  himself  of  a  recovery  at  law  after  he  had  been  convicted  of 
perjury  upon  an  answer  affectinc:  the  merits  of  the  verdict  at  law.  The 
Lord  Chief  Baron,  before  whom  the  cause  was  tried,  overruled  the  obiectioA 
to  the  competency  of  the  witness  ;  and  on  his  testimony,  corroborated  by  that 
of  others,  the  jury  found  the  defendant  guilty.  In  Michaelmas  term  last,  a 
rule  nisi  was  obtained  for  setting  aside  the  verdict  and  granting  a  new  trial, 
on  the  grounds  that  Briggs  was  an  incompetent  witness,  and  also  that  the 
verdict  was  against  the  weight  of  evidence. 

Wilson  (and  Best  was  to  have  argued  on  the  same  side)  now  shewed  cause, 
and  contended  that  Briggs  was  a  competent  witness.  In  the  early  cases  a 
great  contrariety  of  opinion  is  to  be  found  as  to  what  should  be  deemed  objec- 
tions to  the  competency  or  only  to  the  credit  of  a  witness.  Most  of  those, 
whtch  have  gone  to  establish  the  incompetency  of  the  witness  on  the  ground 
of  an  interest  in  some  other  collateral  proceeding,  have  gene  upon  the  au« 
thority  of  Bex  v.  Whiting,  1  Salk.  283,  where  one  who  had  been  induced  by 
the  fraud  of  the  defendant  to  sign  a  note  of  hand  was  not  allowed  to  be  a 
witness  on  an  indictment  against  him  for  such  fraud ;  because,  as  it  was  said, 
his  cotivietion  would  infiuence  the  jurv  in  an  action  on  the  note.  This  gov- 
erned the  decision  in  Rex  v.  IMis,  2  Stra.  1104,  where  one  against  whom  a 
recovery  was  had  in  ejectment  upon  the  testimony  of  a  witness  was  holden  not 
to  be  competent  to  prove  the  falsehood  of 'such  testimony  upon  an  indictment 
against  the  witness  for  peijury :  and  also  the  decision  in  Rex  v.  Nuney,  2 
Stra.  1043,  where  one  tvbo  had  filed  a  bill  of  injunction  to  stay  proceedings 
in  an  action  brought  against  him  on  a  promissory  note  was  not  suffered  to 
prove  perjury  in  tne  defendant's  answer  to  such  bill.  It  is  not  however  ob- 
vious how  the  convictions  in  those  cases  could  have  availed  the  parties  pro- 
curing^ them.  And  the  soundness  of  the  rule  in  jR.  v.  Whiting  seeods  fifst  to 
have  been  questioned  by  Lord  Hardwicke  in  Rex  v.  Bray,  Rep.  temp.  Hardw. 
358,  and  was  directly  denied  to  be  laW  by  Lord  C  J.  lie^  in  Rex  y.  Brought 
ton(a) ;  and  there  it  Was  established  that  the  objection  to  a  witness  in  a  crim- 
inal prosecution,  on  the  ground  that  he  is  interested  in  the  decision  of  a  simi- 
lar question  in  a  civil  action,  goes  only  to  his  credit,  and  not  to  his  competency, 
unless  the  conviction  in  the  prosecution  where  he  is  a  witness  can  be  given 
in  evidence  in  the  cause  where  he  is  interested  as  a  party.  The  same  doc- 
trine was  confirmed  by  Lord  Mansjidd  in  Abrahams  v.  Bunn,  4  Burr.  2251, 
and  fully  established,  after  much  consideration  of  all.  the  casea,  in  Bent  t. 
Baker^  3  Term  Rep.  27,  and  in  Smith  v.  Prager,  7  Term  Rep.  60.  Now 
here,  Briggs,  by  convrcting  Boston  of  perjury  could  obtain,  no  advantage  in 
the  trial  at  law  wherein  Briggs  was  defendant ;  for  such  conviction  could  be 
no  evidence  in  the  action  which  was  next  to  be  tried.  But  it  will  be  argued, 
that  Briggs  could  avail  himself  of  it  to  obuiin  relief  in  equity  in  case  there 
was  a  verdict  a^inst  him  at  law  ;  and  this,  upon  the  authority  of  some  Nisi 
Prius  cases.  But  most  of  these  were  before  Bent  v.  Baker,  and  all  before 
SnUih  V.  Prager,    Neither  can  the  principle  of  those  decisions  be  supported* 

(«)  2  Stra.  1229,  and  vide  4  Borr.  2255. 
Voi.  IL  71 
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The  objection  to  the.witnese  sap(K>8es  dmt  the  Jiidges  at  NistPHui  moat 
know  in  what  cases  a  court  of  equity  would  relieve  against  a  verdict  at  law, 
of  which  they  are  oot  supposed  to  be  competent  judges;  and  it  would  not  be 
conveoient  thus  to  blend  the  two  jurisdictions,  which  have  always  been  kept 
apart.  Truth  might  thus  be  unadvisedly  shut  out  in  a  case  where  a  court  of 
'  equity  would  not  have  interfered.  It  is  a  safer  and  more  certain  mle,  that 
where  a  witness  has  no  Ugtd  interest,  but  some  possible  eqifitable  interest,  he 
should  be  heard  at  law ;  and  if  a  conviction  follow  upon  his  evidence,  a  coart 
of  eqi^ity  will  have  to  consider  afterwards  what  weight  ought  to  be  given  to 
a  verdict  so  obtained.  A  distinction,  however,  runs  through. all  the  JVm 
Prtttf' cases,  where  the  indictment,  is  against  i\ie  party  to  the  cause,  or  only 
against  a  min/^is.  Where  a  third  person,  a  witness,  is  indicted  for  perjury, 
equity  might,  after  a  conviction,  give  relief  to^the  party  injured,  because  he 
would  be  too"  late  to  obtain  it  at  law,  and  that  may  be  a  reason  for  rejecting 
the  evidence  of  the  party  on  the  trial  of  such  indictment ;  but  the  same  reaaon 
does  not  hold  where  the  indictment  is  against  a  party  ;  for  he  never  could  have 
been  a  witness  in  his  own  cause,  and  therefore  equity  would  give  no  relief 
on  his  conviction,  as  the  merits  of  the  cause  must  be  substantiated  by  the  tea- 
timony  of  others.  The  conviction  in  that  case  is  collateral  to  the  civil  suit. 
On  this,  distinction. the  case  of  Rex  ^.  J)aUnf(a)  turned;  where  one,  who 
had  been  charged  in  an  action  with  a  sum  of  money  by  the  testimony  of  the 
only  witness  examined,  was  ruled  by  Lord  Kenyan  not  to  be  a  competent 
witness  against  him  on  an  indictment  for  perjury  in  giving  such  testimony, 
though  the  prosecutor  had  paid  the  money  recovered  :  because,  as  Lord  jEn- 
yon  said,  upon. a  conviction  of  the  only  witness  to  support  the  former 
verdict,  the  Court  of  Chancery  would,  upon  the  matter  disclosed  in  a  new 
or  supplemental  bill,  order  the  money  to  be  refunded.  There,  indeed,  aor 
other  case  was  cited,  of  Rex  v.  Menetone  (&),.more  like  the  present,  being  an 
indittment  against  the  party  for  perjury  in  an  answer  in  Chancery,  where 
the  other  party,  who  had  filed  a  bill  against  him  for  an  injunction,  which 
was  still  aepending,  was  rejected  by  Ai^«r,  J!  as  an  incompetent  witness 
tp  prove  the  perjury,  on  the  ground  that,  by  convicting  the  defendant, 
the  plaint^fTin  tne  suit  in  equity  would  obtain  a  perpetual  injunction*  That 
opinion,  however,, does  not  accord  with  the.  decision  of  Lord  Keeper  Henley 
mBarthtt  r.  PkkersgiU{e),yiho  dismissed  a  supplemental  bill  filed  ^pder 
the  same  circumstances  for  a  conve^nce,  after  a  conviction  of  the  d^efendant 
for  perjury  in  hts  answer  to. a  former  bill  filed  for  the  same  purpose;  which 
conviction  it  appears  was  obtained  on  the  plaintiflTs  evidence(^).    In  Bex  >• 

.  («)  SiitiDn  at  WulmhMmr  titer  TV.  30  G.  3.  PMk«*i  Ni.  Pri.  Ctr.  19L 

(b}  The  following  w«a  the  note  read  to  Lord  Kmyam  in  R.  v.  DtUky.^JUz  v.  JfeMfMM, 
Wtstnnntitr  Sitting!  after  Tryn.  26  ^G.  3.— Thie  wai  an  indictment  for  jierjurj,  aaafgned  on 
an  answer  in  Chancery  pat  in  by  the  defendant  in  answer  to  a  bill  of  injunction  filed  by 
tbe  proaecutor  to  ataj  bia  proceedings  in  an  action  at  law  brought  bf  tlia  defendant,  tbe 
plaintiff  in  that  suit  The  tHJuneHim  kmd  wt  keen  moMd  to  k€  iinolvtd.  It  waa  objected  to 
the  admissibility  of  the  prosecutAr  as  a  witness,  that  npon  tbe  conviction  of  tbe  deiendant 
#br  perjury  the  injunction  would  not  be  dissolved,  but  would  continue  perp(;toal. ,  And  But" 
Ur,  J.  allowed  the  objeetion,'and  rejected  th^  prosecutor  as  a  witness. 

(e)  Cited  in  Mndknms  v.  Btfnn^  4  Enrr.  2256. 

(d)  Lord  JSnenitortnigk^Vt.  J.  observed  that  there  was  oih^r  evidence  given  in  that  case  b^ 
sides  that  of  Ibe  plaintiff:  and  be  read  tbe  following  note  of  BartUU  j^Fkk^ragiUt  which 
waa  taken  by  Mr.  JuRtice  Jtslon. 

BartUit'y.  PickersgwU^  Tr.  32  &  33  Geo.  2.  in  Chancery.— The  defendant  bonght  an  es- 
tate for  tbe  plaintiff;  hot  there  was  no  written  arreement  between  them,  nor  waa  anjr  paK 
of  thjB  purchase  money  paid  by  the  plaintiff.  ITie  defendant  articled  lor  the  estate  m  his 
own  name,  and  refused  to  convey  to  the  plaintiff:  so  this  bill  was  brought  to  compel  a  con- 
veyance. There  being  no  written  evidence  that  the  estate  was  purchased  for  the  plaintiff, 
the  question  wss.  Whether  the  plaintiff  might  give  parol  evidence  thereof. 

.  Lord  Keeper  Hemley  (without  bearing  th«  dmndsnt's  coansel).  *  The  \q|iie>tioB  is.  Whe- 
ther this  evidence  be  competent  or  not  ?  This  will  depend  on  the  statute  of  frinds.  To 
allow  it  in  this  case  WQuld  be  to  overturn  the  stpitale.    The  teasoh  for  making  the  statute 
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Edenla),  the  indiclment  for  perjaiy  was  agninst  tbe  ohTjr  mtneu  in  a  prior 
cause  of  Earle  v.  ^retit  on  whose  testimony  a  verdict  passed  for  Earh  ;  tni 
therefore  Brett j  who  had  not  paid  the  deht  and  costs  recovered  in  that  action, 
thongh  his  hail  were  fixed,  was  rejected  by  Lord  Kenyan  as  an  incompetent 
witness  to  prove  the  perjury ;  Wause  the  conviction  of  Eden  might  be  the 
means  of  obtaining  relief  in  eqdity  agfkinst  the  judgment  in  the  action^  But 
in  Rex  v.  De  Far%a{b),  where  the  indictment  was  against  a  party  who  claim- 
ed in  the  ecclesiastical  court  under  a  prior  will  which  was  there  set  asidei 
Lord  Kenytm  permitted  the  executrix  under  a  subsequent  will  which  was  es«' 
tabtished  to  prove  tbe  perjury  of  the  defendant  in  the  ecclesiastical  suit ;  be- 
cause, at  he  said,  though  thie  Crown  might  grant  a  commission  of  review  in 
case  the  defendant  was  acquitted  on  the  merits,  yet  no  objection  could  be 
made  to  her  testimony  on  that  account,  as  she  could  not  be  examined  on  that 
review.  So  in  Rex  v.  P€pys{c)^  where  cross  bills  had  been  filed  in  Chancer^ 
for  redeeming  and  forecloeing  mortgaged  premises ;  wherein  K  became  a  ma^ 
terial  Question,  Whether  the  defendant,  (the  plaintiff  in  the  bill  of  forecFos- 
ure)  had  notice  of  the  assignment  of  the  equity,  of  redemption  to  the  hite 
husband  oi  Eiizabeth^  Knight ^  (the  plaintiff  in  the  bill  for  redemption)  which 
she  had  sworn  in  the  affirmative  in  her  answer,  as  the  defendant  had  sworn 
in  the  negative  in  his  ?  she  was  admitted  by  Lord  Kemon  as  a  witness  in  the 
indictment  for  perjury  against  Pepys  for  such  denial  of  notice,  on  the  ground 
that  she  must  adduce  other  evidence  than  her  own  to  prove  her  case  in  Chan- 
cery. It  is  plain,  therefore,  that  Lord  Kenyan  did  not  coiiceive  that  the  con- 
viction of  the  defendant  in  that  indictment  cooid  have  been  the  ^ound  of  re- 
lief in  equity.  And  it  would  be  inconsistent  to  suppose  that  it  could ;  for 
then  a  plaintiff  in  equity,  by  convicting  the  defendant  of  perjury  upon  his 
answer,  might  b^  means  of  his  own  evidence  upon  such  indictment,  entitle 
himself  to  relief  in  equity.  Besides,  the  only  relief  which  Brigge  could  ob- 
tain in  the  suit  in  the  Exchequer  was  a  perpetual-  injunction  to  restrain  Boe^ 
ton  from  suing  at  law ;  but  it  is  not  the  coarse  in  equity  to  grant  such  an  in- 
junction on  an  answer  coming  in,^  unless  upon  admissions  in  such  answer. 
The  opinion,  therefore,  of  Mr.  Justice  BM^^  in  Rex  v.  Idenetonk,  was  found- 
ed on  a  mistake  in  thiit  respect.  And  even  in  the  case  of  a  conviction  of  a 
witness  for  perjury,  which  Lord  Kenyan  appears  to  have  considered  as  avail- 
able to  the  party  procuring  the  conviction,  no  instance  has  been  shewn  of  a 
court  of  equity  proceeding  upon  such  a  conviction  as  a  ground  for  a  perpetual 
injunction.  He  abo  argued,  that  the  weight  of  evidence  was  with  the  ver^ 
diet, 

was  the  eonfunon  of  property,  owtn|r  to  peijnxy,  either  §be  monej^r  sfihotipii.  The  etat* 
ale  Mjif  no  Iruft  ehaU  be  of  Und,  ualeoi  iMie  be  a  momortAdooii  in  writings  exoept  siieh 
trtiats  tf  triie  by  operation  of  law.  It  b  not  like  the  eue  of  money  paid  by  one  mui,  tnd 
a  conveyance  taken  in  the  name  of  another.  There  the  bill  charges  IhaMbe  estate  was 
bonght  with  the  pbintiff  *s  money.  If  the  defendant  say  he  borrowed  it  of  the  plaiatiff, 
then  the  proof  wilr  be,  Whether  the  money  were  lent  or  noi?  If  it  were  not  lent,  the 
phiintiii  bonght.  the  land*  It  I  were  to^Uow  the  evidence  in  the  present  ease,  I  do  noi 
know  a  case  where  theftatnte  wonld  take  place.  The  Judges  have  taken,  several  eases 
oat  of  the  statute,  as  agreements  in'part  ezeouted.  if  BartUu  had  paid  any  money,  it  would 
have  been  a  reason  with  me  to  admit  the  evidence ;  or  if  there  faaa  been  any  firand  need  by 
tbe  defendant  to  prevent  an  execntion  of  the  tgreement ;  bat  as  then  is  Bone,  the  bill  miua 
be  dismissed  with  eosti.  -    ^ 

N.  B.  Tbe  defendant,  having  by  his  answer  denied  the  trost,  was  indicted  forperinry  in 
that  particular,  and  convicted  on  the  evidence  of  the  plaintiff^  circomstanoes  oonnrming 
that  testimony,  and  proof,  by  other  witnesses,  of  doclamtioim  by  the'^frndant.  Allsf» 
wards,  the  plaintiff  petittoned  for  leave  to  61e  a  sapplemental  bill  hi  naCvre  of  a  biU  of  re* 
view,  sUiiBg  this  eonvietion.  Bal  tofd  Keeper  JSMm  diamiMed  the  petition  the  SSM  of 
AbwaiA«rri760.  r-  -»  .  r-         , 

(4)  Bittrags  after  BU.  T^rm,  34  G«o.  3.  eor.  Lord  Kemm^  C.  J.  1  Cspia.  N.  F.  Cas.  S7. 
'^  BiUiags  at  OmidkM  after  MiA.  Term  SHOep.  3.  cor.  Lord  £iny^  C.  J.  f cake's  N. 
IS.1M. 

(c)  lb.  138,  sittings  after  Tria.  Tern,  33  Geo.  3»  cor.  Loid  ITsayea,  C.  J. 


P.  Cai 
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Sdbmf  Serj.,  id  imppon  of  the  nile.  The  disiiDOtien  taid  to  nm.  throngS 
the  cases  is  admitted  oot  to  be  without  ezceptioDs,  and  having  never  been 

i'udicially  recognised,  the  Court  will  not  decide  upon  so  uncertain  a  ground. 
But  in  tVatfs  case,  Hardr.  331,  it  was  expressly  decided,  that  the  party  in* 
jured  by  the  perjury  shall  not  be  admitted  as  a  witness  in  an.  indictjnent 
against  the  party  perjured,  because  he  may  receive  a  consequential  advantage 
from  the  verdict.  And  in  all  the  subsequent  cases  wherein  the  rule  has  been 
enlarjg^ed  to  let  in  the  testimony  pf  witnesses,  who  could  not  avail  themselves 
in  any  other  proceeding  of  the  verdict  in  the  suit  pending,  the  cases  of  per^ 
jury  and  forgery  have  always  been  admitted  to  be.  exceptions.  But  suppos* 
in^  it  were  necessary  to  shew  a  direct  interest  in  the  witness,  such  an  interest 
exists  here ;  for  the  perjury  assigned  in  this  csise  involves  the  whole  merita 
of  the  defendant's  claim  in  the  action  at  law ;'  and  if  the  conviction  standrft 
court  of  equity  would  not  sufler  a  plaintiff  nnder  such  circumstances  to  avail 
himself  of  a  verdict  at  law^  which,  if  his  conviction  were  iust»  could  not  con* 
scientionsly  be  obtained.  And  here  the  bill  in  the  Exchequer,  which  was 
filed  by  Briggs  for  on  account  as  well  as  for  admovery^  is  $iiU  pendtMgh 
though  the  injunction  against  BogUm's  proceedipg  in  his  action  at  law  was 
dissolved ;  which  materially  distij^ishes  this  case  from  most  of  the  others 
where  the  interested  party's  testimony  was  received.  In  Rex  v.  iVfiasy,  2 
8tra.  1043t  the  bill  in  the  Exchequer  for  staying  proceedings  in  an  action  at  law 
being  then  pending,  the  plaintiff  in  that  bill  was  rejected  as  a  witnesa  to  prove 
perjury  in  the  defendant's  answer  to  it.  That  is  an  authority  in  point]  which, 
being  in  the  excepted  case  of  perjury,  has  never  been  shaken.  For  though 
(jord  Mansfitldf  in  Abrakanu  v.  Bunn^  4  Burr.  2255,  supposed  it  to  have 
been  over-ruled  in  Sex  v.  Braughton^  2  Stra.  1229,  yet  that  was  a  mistake, 
for  there  the  suit  in  Chancery  was  exided,  the  bill  had  been  dismissed,  and 
the  Oourt  in  giving  judgment,  distinguished  it  from.  Rex  v.  Nuney^  where  the 
bill  was,  still  pending.  Add  so  it  was  in  Rex  v.  Menet6ne{a)t  where  the  wit- 
ness, was  rejected  by  Mr.  Justice  Bvller.  In  Rex  v.-IkMy^  Peake's  N.  P. 
Cas.  12,  where  the  bill  had  been  dismissed,  yet  Lord  Keafon  rejected  the 
party  injured  by  the  perjury  committed  in  the  answer;  because  the  Court,  in 
^ase  of  fi  conviction,  would,  on  the  new  matter  stated  in  a  new  or  supplemen- 
tal bill*  give  relief.  As  in  Needham  v.  Smith,  2  Vern.  464,  where  it  is  said» 
that  the  party  was  eniitled  to  a  rehearing  after  the  conviction  of  a  witness 
f\gi^inst  him  for  perjury.  And  in  Rex  v.  De  FariOy  Peake's  N.  P.  Cas.  104, 
where  the  witness  was  admitted,  all  proceedings  in  equity,  were  necessarily 
at  an  end,  as  he  had  succeeded  there.  And  so  in  Rex  v.  Ptpys,  lb.  138,  the 
bill  of  the  witness  examined  had  been  dismissed.  And  upon  the  same  prin- 
ce his  lordship,  in  Rex  v.  Eden^  1  Espin.  N.  P.  Cas.  97,  the  laal  of  the 
eases  decided  by  him,  rejected  the  witness ;  because  he,  not  having  paid  the 
^bt  apd  costs  in  the  suit  in  which  the  perjury  was  committed  against  him, 
tirould  be  enTitled  to  relief  in  equity  if  the  conviction  took  place.  lie  also  re- 
ferred to  Eanehaw't  caae.  Skin.  327,  and  to  Co.  Lit.  6i  b.  notes.  And  then 
he  wi^  heard  on  the  second  ground  of  objection,  that  this  was  a  verdict 
ffgainst  the  weight  of  evidence. 

Lord*  Ell£nbobovgh,  C.  J.  The  verdict  is  impeached  on  two  groimda; 
Itt,  on  the  incompetency  o(  Brigge  the  prosecutor,  as  a  witness,  who  it  is 
said  was  interested  in  procuring  the  conviction,  which  #iH  be  available. to 
him  income  manner  or  other  for  obtaining  relief  in  equity  against  the  deieUn 
daot:*s  action  at  law.  But  no  instance  has  been  mentioned  to  shew  that  a 
court  of  equity  would  look  at  a  conviction  for  perjury  procured  on  the  testi'^ 
mony  of  a  party  in  order  to  sustain  that  party's  interest.  And  the  case  of 
Bmrtlett,  v«  ficker$giH  is  an  authority  the  4>thef  way :  |vhere«  afier  a  convic- 
tion for  perjury  obtained  upon  the  evidence  of  the  par^  injured  and  others, 
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and  a  petition  thereon  for  leave  to  file  a  supplemental  bill,  Lord  Keeper  Ben' 
Uy  would  not  allow  such  petition,  not  thinking  himself  at, liberty  to  advert  to 
a  conviction  so  obtained.  For  ii  would,  in  efiecl,  be  making  the  testimony  of 
the  partv  himself  evidence  in  support  of  his  own  bil].(l)  We  cannot,  then, 
admit  of  the  objection  to  the  witness's  competency  without  breaking  in  upon 
two  most  material  cases,  Bmty,  Baker ^  and  SmUh  \\  Prager^  in  which  the 
rule  was  well  laid  down  and  established  ;  that  where  a  party  is  not  imme- 
diately interested  in  the  cause,  nor  has  any  interest  in  the  event,  in  support 
of  which  the  verdict  in  that  cause  may  be  given  in  evidence  by  him  in  any 
other  proceeding  instituted  by  or  against  him,  he  is  a  competent  witness. 
The  only  anomaly  that  I  know  in  the  law,  which  may  be  regarded  as  an  ex- 
ception to  this  rule  is  in  the  case  of  forgery ;  where  a  prosecutor  shall  hot 
be  permitted  to  say  that  the  bond  purporting  to  have  been  made  by  him  was 
forged.  I  put  this  only  as  an  insUince.  Upon  what  principle  that  anomalous 
case  was  so  settled  I  cannot  pretend  to  say ;  but  having  been  so  settled,  it 
may  be  too  much  for  judges  silting  on  trials  to  break  in  upon  it.  The  anom- 
aly can  only  be  remedied  now  by  the  legislature. (2)  This  verdict,  then,  not  ^ 
being  evidence  fdr,  or  available  in  favour  of,  the  prosecutor,  in  any  case,  I 
mmt  consider  him  as  a  ^mpetent  witness  to  support  the  charge.  His  Lord- 
ship then  spoke  to  the  other  objection  upon  the  merits,  on  which  he  did  not 
see  sufficient  ground  for  impeaching  the  verdict. 

GftOSB,  J.  As  to  the  objection  in  point  of  law,  upon  the  incompetency  of' 
the  witness,  I  should  be  sorry  to  have  the  rule  disturbed  -  which  I  have  aU 
ways  understood  to  be  law  since,  the  case  of  Bent  v.  Baker ^  that  unless  a 
person  be  interested  in  the  event  of  the  cause  he  is  a  competent  witness. 
The  question  then  is,  Whether  Briggs  the  prosecutor  were  interested  in  the 
event  of  the  cause  ?  It  has  been  contended  that  he  was,  because  it  is  said 
that  hiis  procuring  the  convincfion  will  be  the  means  of  afibrding  him  relief  in 
equity.  But  that  is  answered  by  the  case  of  Bartlett  v.  JPickertgUU  against 
which  no  authority  has  been  shewn.  It  is  enough  then  to  say  that  the  wit- 
ness was  not  interested  in  the  event  of  the  prosecution,  and  therefore,  accord- 
ing to  Bent  ▼.  Baker^  the  law  of  which  I  should  have  been  sorry  to  have 
beard  doubted,  he  was  a  competent  witness.  The  learned  Judge  also  agreed 
to  sustain  the  verdict  on  the  weight  of  evidence. 

Lawrence,  J.  After  the  two  points  have  been  so  fully  discussed,  it  is 
only  necessary  for  me  to  say,  that  on  the  point  of  law  I  fully  agree  with  my 
Lord  and  my  Brother  Grose, 

Le  Blanc,  J.  I  am  of  the  same  opinion.  The  objection  in  point  of  law 
must  depend  upon  the.  witness  having  some  interest  in  procurinjg  .the  convic- 
tion. But  after  all  the  inquiry  which  has  been  made,  it  does  not  appear  that 
any  use  can  be  made  of  this  eoaviatioo.  ia  a  couit  of  equity  for  any  purpose 
of  the  prosecutor.  Rule  discharged. 

(1)  Thii  authority  it  topported  by  loroe  late  casea.    Burdmi  y.  Brownings  I  Taun.  5fl0. 

■ftfc  V.  Jhiimwii»#»  1  Canipb.  9.    llM«Miyy.  Atrrvio^al.  1  Campb.  161. 

0K)  8ae  thee4itor*s  notes  to  ite  v»  JMw,  1  Eap.  96,.aii4  Rm  v.  CfOilscr,aNeiv  Btop.  96. '. 
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Brown  v.  Vawscr. 

4  Eot,  584.     Feb.  11,  1804. 

An  twAid  in  writinir  and  nndef  wtl  need  not  have  a  deed  stamp,  nnleaa  delivered  at « thed  ; 
bat  being  only  delivered  aa  an  aword  it  is  sufficient  tf  it  have  the  award  stamp  of  10». 
An  award  which  is  required  to  be  made  in  writing,  &c.  and  r^adyto  ke  ddiund  at  sncJi 
a  time,  is  complete  if  made  in  writing  and  rtady  to  be  delivered  by  th^  arbitrator  within 
tiie  time,  though  not  aetnally  delivered. 

'  ERSKINE  shewed  cause  agaiDst  an  attachment  for  nonrperformance  of  an 
award;  and  ohjected  to  the  award  itself  as  heing  on  an  award  stamp  of  lOf.  ; 
whereas  being  under  seal  it  ought  to  have  been  upon  a  further  deed  stamp  of 
25t. 

BeHf  contra,  said  that  the  award,  though  under  seal,  was  not.  a  deed,  onl^as 
ddiveredaa  a  deed;  and  cited  Shep.  Touch.  55 — 8,  and  Styles,  459.  Doddr. 
Herbert :  which  agreed  with  the  last  decision  upon  this  subject,  namely, 
Wilson  V.  Stnee^  Hil.  1798,  in  the  addendum  to  the  last  edition  of  Kyd  .oa 
Awards.  And  he  read  the  terms  of  the  submiQsion  \q  this  caae,. which  were 
to  abide  the  award  of  the  arbitrator,  **  so  aa  the  award  of  the  said  arbitrator 
be  made  and  set  down  in  writing  under  hia  hand  and  seal^  and  ready  to  be  de^ 
Iwered  to  the  said  parties  on  or  before  the  1st  of  May  42  Geo.  3."  But  it 
did  not  say*  that  it  was  to  be  by  deed  ;  neither  was  it  delivered  as  a  deed  bat 
a^  bis  oipari. 

Lord  £ll£MBobough,  C.  J.  This  not  being  delivered  aa  a  deed,  there 
could  be  no  occasion  for  a  deed  stamp.  The  award  wa.8  complete  when  it 
was  ready-  to  be  delivered  within  the  time  appointed,  and  prior  to  the  actual 
delivery;  the  arbitrator  was  then  yi<itc<ia  o^to  :  and  if  any  accident  had  iiap« 
p^ned  afterwards  to  prevent  his  making  a  delivery,  it  would  stilly  have  been 
an  award. 

Lawrsmce,  J.  The  same  question  has  been  several  times  agitated  in  court : 
and  I  think  our  final  determination. was,  that  if  the  arbitraior  delivered  an 
award  under  seal  as  a  deed,  it  must  then  have  a  deed  stamp ;  but  that  though 
it  were  to  be  by  a  writing  under  seal,  yet  if  it  were  not  delivered  as  a  deea, 
it  was  sufficient  if  it  had  the  common  award  stamp. 

Per  Curiam^  Rule  ahsolute. 


Poe>  on  the  Demise  of  Pipcbard  v.  Row, 

4Kast,G65.    Feb.  11,1804. 

Pinceediagi  in  ejectment  staj^  until  the  ooata  of  a  fbrmer  ejeetment,  and  alio  oi  an  action 

for  meane  profita,  were  paid. 

A  BULE  was  obtained  to  stay  proceedings  in  this  ejectment,  as  to  one  Wm. 
Fdlst  the  person  iit  possession,  until  the  costs  of  a  former  ejectment,  brought 
by  FelU  against  Pinehard  for  the  same  premises,  of  which  Pinckard  was  then 
tenant  in  possession,  and  in  which  ejectment  there  was  juds^ment  by  default ; 
and  also,  until  the  costs  of  an  action  for  mesne  profits,  brought  by  Fell  against 
Pmchardt  wherein  FeU  recovered,  and  upon  which  Pinehard  has  brought  a 
writ  of  error,  were  paid. 

And  the  Caurtf  uter  hearing  Bat  against  the  rule,  and  Gatdee  in  support 
of  it,  made  the 

Rule  absolute. 
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Smith  and  Others  v.  Woodward. 

4  Eut,  585.    Feb.  11,  1804. 

When  plMBtiiT  deolaied  en  bted  wUkm  ^rtftrL  on  mm  «f<  /«cl«in  pleaded,  ■eoonderj  evi- 
deoee  of  the  boMtf  hy  roeani  oTa  copj,  and  Miewing  thai  the  defendant  had  takeli  away 
the  original,  and  befoce  aetion  bionght  aaid  he  had  mtrnt  it,  ia  not  aoffioient  to  •oatnin  tM 
declaration. 

.THE  phiDtiSs  declared  in  debt  on  bond,  with  a  frofirt  in  Curimrn,"  to 
which  non  est  factum  was  pleaded.  The  piaintifis  were  parish  officers,  and 
the  bond  was  in  fact  given  by  the  defendant  to  indemnify  the  parish  against 
the  expense  of  a  bastard  chi)d  of  which  the  defendant's  son  wa^  the  piHative 
father.  .At  the  trial,  the  plaintiffs  could  not  prodtice  the  bond  itself,  btu  they 
produced  the  draft  from  whence  it  was  fairly  copied  by  the  solicitor,  and  who 
afterwards  proved  the  bond  to  have  been  properly  executed  and  attested :  and 
they  accounted  for  the  nonrproduction  of  the  original  by  proving  thafr  when 
the  parties  were  before  the  magistrates,  after  the  execution  of  the  hood,  the 
defendant  got  possession  of  it  and  went  off;  and  upon  being  applied  to  for  it 
before  the  action  was  brought,  he  said  that  he  had  burnt  it.  They  also  prov* 
ed  notice  to  the  defendant  to  produce  it ;  and  shewed  that  the  parish  had  been 
damnified  to  the  amount  of  3/.  I2s.  6d,  And  the  verdict  was  taken  for  that 
sum ;  after  an  objection  made  and  over-ruled  at  the  trial  before  the  Lord 
Chief  Baron  at  Cambridge^  that  the  bond  having  been  pleaded  with  a  jnrofnt^ 
no  secondary  evidence  could  be  admitted,  as  the  instniroent  itself  was  presum- 
ed to  be  in  court  A  rule  nisi  was  obtained  in  Michaelmas  term  kst  for  set- 
ting aside  the  verdict :  against  which 

Hart  (with  WHson)  now  shewed  cause,  and  contended  shortly,  that  the 
bond  having  been  traced  into  the  defendant's  own  hands,  and  notice  given  to 
him  to  prodiuce  it,  his  refusal  let  in  the  secondary  evidence  of  necessity :  and 
it  was  not  to  be  taken  upon  his  bare  assertion  that  the  bond,  was  destroyed » 
but  every  presumption  was  to  be  made  against  him. 

SelloH,  .Serjt.  and  Best,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Lord  Ellenborouoh^  C.  J.  There  is  no  case,  where  the  issue  being  whe- 
ther such  a  deed,.profered  by  the  plaintiff  to  the  view  of  the  Court,  ami  sup- 
posed to  be  in  court  at  the  time  (a),  be  or  be  not  the  deed  of  the  defendant, 
in  which  \\  has  ever  been  decided  that  anv  Ihing  can  dispense  with  the  pro- 
duction of  the  deed  itself.  If  a  deed  be  lost  or  destroyed,  (and  here  there 
was  evidence  that  the  plaintiff  was  informed  that  it  was  so  before  anv  action 
brought),  the  plaintiff  may. declare  upon  it  as  lost  or  destroyed-^  but  here  he 
has  precluded  himself  by  hi^  mode,  of  declaring,  in  which  he  takes  upon  bin 
to  aver  the  existence  of  the  instrument,  and  offers  it  in  court.  So  if  it  were 
lost  or  destroyed,  after  having  declared  upon  it,  the.  plaintiff'  might  have 
moved  to  put  off  the  trial,  an4  amend.  But  here  he  has  persevered  in  his 
original  error,  notwithstanding  the  information  given  him  (1). 

Per  Curiam, .  Bule  absolute  (b). 

(a)  Vide  Bheph.  Toneh.  70, 71.  .  Iflhe  deed  be  denied,it  ia  to  be  kept  in  coort  till  it  be  do- 
te^ined. 

(1)  rSee  1  Cb.  Plekd.  438  a,  7th  Am.  ed^W.] 

h)  vide  Bead  ▼.  Brookman^  3  Tbrm  Rep.  151,  and  the  caaea  there  eitad,  partieobrly  Tuty 
V.  aW,T.  34  Geo.  3.  B.  R.,  and  Mattison  v.  jatkuuoH^  £.  27  Geo.  3.  B.  R. 
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In  the  Matter  of  Sir  Edw^ard  Price,  a  Prisoner. 

4  EMt,  687.     Feb.  U,  1004. 

A  luA^M  tarpmM  ad  iutifxamdum  mroed  to  bring  up  a  inriioiier  to  pw  eVideiiw  belbfe  tn 
election  committee  of  the  Hoqw  of  Con  mens,  on  affidavit  of  aerriee  of  a  rule  to  akew 
cauae  on  the  difierent  penooa  oonoemed,  and  no  canae  ahewn. 

THIS  prisoner  was  confined  in  llchester  gaol  by  yirtne  of  a  commitment 
by  th»  Cotfrt  for  non-payment  of  a  fitie  imposed  on  him  as  part  of.  the  jodg* 
neni  of  the  Court  upon  an  indictment  for  an  assault.  And  a  petition  having 
been  presented  to  the  House  of  Commons  from  Mr.  Webb,  complaining  of 
an  undue  election  arid  return  for  the  borough  of  llchester  in  the  coootv  of 
Samenet^  against  the  sitting  member  Sir  Wm,  Manners^  for  the  trial  of 
which  a  committee  of  the  House  was  to  be  balloted  for  on  the  14th  of  this 
month,  in  support  of  which  petition  the  prisoner  was  stated  to  be  a  material 
witness ;  the  Speaker  upon  application  had  issued  his  warrant  to  bring  up 
ih^  witness  by  the  day  appointed ;  but,  to  obviate  any  difficulty  which  the 
gaoler  might  m&ke  to  sufler  thd  prisoner  to  go  out  of  confinement  without  the 
authority  of  this  Court,  • 

Wtih^rtlU  on  a  former  day^  applied  for  a  habeas  corpus  ad  testijlcandum  to 
issue  to  the  gaoler  of  llchester  gaol  to  bring  up  the  witness  before  the  com* 
mittee  ;  and  said,  that  he  had  been  informed  of  such  an  application  hating 
been  before  granted^  by  the  Court  to  bring  up  a  prisoner  to  be  ezamhied  in 
aome  matter  before  the  House  of  Lords,  upon  the  refusal  of  the  gaolor  to  let 
hit  prisoner  go  without  such  authority.  And  this  motion  was  made  upon  an 
affidavit  of  the  circumstance  above-mentioned  and  of  the  materiality  of  the 
witness. 

The  Court  at  first  entertained  doubts  of  the  propriety  of  such  an  applica* 
tion,  of  which  they  did  not  recollect  any  precedent.  But  after  some  hesita* 
tion.they  gave  a  rule  to  shew  cause  ;  and  desired  that  it  might  be  served  on 
the  Attorney-General,  and  the  gaoler,  and  also  on  all  persons  at  whose  snit 
the  witness  might  be  detained  in  custody  on  civil  process  at  the  time.  And 
now. 

Naiam  moved  to  make  the  rule  absolute,  no  cause  befng  shewn,  on  an  affi- 
davit of  the  service  of  it  on  the  under-shexifi*,  the  Solicited  of  the  Treasury, 
the  prisoner  himself,  and  one  'Thomas  King,  the  only  person  at  whose  suit 
the^priaoner  was  then  in  execution  ;  he  being  supersedeable  in  other  causes  in 
which  he  had  been  detained  at  the  suit  of  other  creditors  on  mesne  process. 

And  The  Court,  upon  the  applicant's  undertaking  to  be  at  the  expense  of 
bringing  the  witness  up  and  returning  him  to  custody,  made  the 

Bule  absolute.(l) 


Lewin,  Eiecutor,  &c.  v.  Smith  the  Younger. 

4l5aat,589.    Feb.  13,  1804. 

In  bailable  proeeaa  the  plaintiff  cannot  deolaie  a|r»iriat  one  defendant  aeparately  apon  joint 
prooeaaand  affidavit  to  hold  to  twil  againat  two;  though  they  were  aned  upon  a  joint  and 
aeparate  promiaasory  note. 

THE  plaintiff  having  sued  out  one  latitat  against  Smith  the  elder,  and 
Smith  the  younger,  on  their  joint  and  separate  promissory  note,  upon  one 

(1)  Vide  Eez  v.  Burhagc^  3  Bnir.  1440.    Thdauoti  ▼,  Cappngtr^  3  £ap.  883.    JVWfa  v. 
SIRICA  4^ «(.  5  Johns.  357.  "^^ 


IN  THE  FOBCS;4FOnurHTSAS0r/OEQltGE  lU.      M« 

tAbvit  ef  iAikf  mAng^^ttt  Hid  Ik  -johidy  «vS  aqNMldf  iiiddilea<  !•  im  I 
pn  whick  tWdeifeiiitiii  dlone^WM  airated  ani  liMdm  tOrbiuI  (  itfcorwwdi 
deelMod  ttgmsttke  defesdant  Mpsniviyi''  WbeKeiDpon.A''rnte.«a»iQbt«iMd 
cpiiiii^  on  the  tttRioliir  to  shev^  cause  why  sU  Aj^  pfopeedinga  aiiDUU*  .Mhte 
feet  Uide  fof  trragoltriiy  r  wUck  W99  cftafvarda^opportad^       .  /    ,. 

Bmtt  vpoa  llis  around  tint  .botk  dieidtfcDdHas/betiigvjoiifted'  m  mm^^ 
etmwi,'  md  iiiehidtd  iU-  oM  aAdavit  Mi  dahu  aa  itptn  a  joint  cabaa  i»f  iMlioiy 
if  the  plaintiff  eoald  aftararardad^tafk  aapalMiBlx.iagatDiA  anate  mil^'Air 
eliure*t6|Murataty  against  iraUi  aa  far«disiiact  oaaaea  og^iafcti^n^f  aiid«lltcaab»i  tha 
revattM  be tdafmiided- of-aaesdl olaiaakfai aod  iNi^<paiCof^li« praaaat  iHMJt 
iaaongrdouto wMi  MOtkalr:  abd  the  rdfemd  tai^iamf.T.. «X9iilio% 4^ lefm 
Sep.  BM»  and*  the  eases  there  aiiad  aa  aelttiw  the  :|HHUsliee»  :•%:..      '  1  ,'  > 

tfaHabefehew^Miiist^anhL.alaaniad  is 4islili0tti0hL  lh«*4itmaU.lb#  fii^ 
nder  caeear  ibr  thhre  the  rale  Idid  dofra  Si^that.  aaaeraldrfeiidaaii^ceiiid 
noe^be^joiaad  either  »«Re*writ<  ar ^eaffidavi^  tp  heU:  Ic^ Vail, ?>^4iMMiCl 
eaaewr'^iDeltadk;  ibdl  this  appenivd  'to.be  Mr  the  )utM  edvasL^f  tae^Nm^  kl 
wUehoase  thetfe  wav.noreasto.ivMjrtheiikiBtiflr.mighiaeft  aOeifraiderdl^ 
^acaedingsv^iDSt.aneefibe-deeQdaDii.        <•        .  .    '  « n  ^^  >  •. 

74e  €)9mtk  hoWetrer,  wefeUrl^  tfaaMhe  dedarattoii  ab«mU  hrlet.iaUb 
for  VMgviarity,*iiot  -haetag;  Mhi^trad  (he  iMrit  and  affidafii  la  hold  iafhail  i-k 
not  heiareaapeMaiF  t0hdaclafe:8epaMaljr.asriiaal  oaadf  Iwa4#feadantsf  9pe» 
joint  fnu$9 and  affidavit agahitt  btth.*   And  lothai extent ttw ehsAMha. • 

.. '1^. ".  f>i   r  P<.":KaUabiahi|^4(4) 


f  f«'/    '•  .|,  I 


4^ast,500.    Feb,  18,1864;   '*'     'y  ''"']   '• 


'  I 


Aa iaaptuied  impliedly  wttrfal^.the.fb^iiMaied  ioh^ 09^ w«rt^f!%  jrk^yet  foimf  91V ia- 
fredieat  io  yeaworUiimeis.if  not  aeoenary  lo  be  .difcloae^  ,b^  ^ne  assured  lo  the  undar- 
^riter ,  in  ibe  ^st  instadcfr,  unless  ififbrmtVibn  iip6a  Ih^  tutijeet  be  jj^uHcHHAf  called  Ibr  ; 
and  tbeA  the  aaiofed  moat 4hMoli6  tfufy  a^luil'ha  kaaiMia  tito MapeolieqalyMtr  ^TlKe^ 
'  t,iHH^4heiniared.of  aabip^huiieoaiffeimMbraaai  Ua  »a#faia  iaiomieff  ,hi|p 


I  ttttrerl 
the  pMtey  *,  Ifamigh  ttabpcaied  iaevldiaoetliaieaehehaaefeAlBaai^tf  1^^  I 

' ^cahaawd ^ha preaiaiii' ef iaiaamss^  :  ■    *.        \.     1  .^     :  c.f   "^  ' 

THIS,  was .Vn  action  00  a  'policy  o(  assurance,  dafeiT  20ih  of  AprU'lQtlS, 
upoA  the  ship  Elizaj  losi  or  not. lost,  at  and  front  Trinidad  to  Ldiidon^  wiUi 
liberty  tb  call  at  all  or  any  of  ttie  t^eeward  or^ixi'dWard  Islands;  ^herehk 
the  plain tiflfs  declared  upon  a  loss  by  perils  of  th^  sea,  and  u^h  the  common 
moi^ey  counts.    The  defendant  pleaded  the  ceoeral  issue'as  to'All  buf  the 

Jremium  declared  for  in  the  count  for' money  had  arkj'  fec?iyfecl,  as  tof  which 
e  pleaded  a  tender :  on  which  issues  were  taken.  At  the  triaf  b^for^ 
Chambrti  J.,  at  the  last  Z4ancaster  assizes,  the  principal  question  whicih  afo^h 
was  upon,  the  materiality  of  a  certain  Tettei'  and  document,  Which  was  re- 
ceived by  the  assured  prior  to  the  insurance  beinjgf  effected,  and  wliich  Was 
not  .communicated  to  the.  underwriters.  The  letter  was  dated  on  (he  ^th  of 
Janu€rylQ02fin  which  the  captaiii  informed  his  owners  of  his  ''safe  arrival 
at  Trtniia^,  after  a  pleasabt  voyage  pf  six  weeks  from  tdverpoot ;  ihat  he 
had  got  his  ship  very  clean,  ia.nd  the  carpenter  had  got  her  all  Cf^ulke(l :  JfUa 
she  toof  in  very  good  order  i  but  that  he  had  had  d  survey  on  her  bn  acctmnt  of 
hir  bad  charij^ter ;  thai  he,  had.  two  letters  from  Mdrdnique^  but  ilo  eh- 

-rr-^n r-. — ♦-: ■ : ^-^1 P ^-^^- •  '    \     '\   -M,     .  , 

_       <•)Vida4Mk^v^1MiQ1miOlftm»J^JIoiVdtralL4a6.^  .     ., 
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e#tmf6iii«tii  for  friigiiil  f»  Ke  nndentood ' Aflirtf nljriie  ifii»  {aII  h(  Bhiifpla%  9 
tiidV  thkt  he  bui  adveltiMd  foir  lionrionaDd  expected  tosml  in  Mmrek,"  Thia 
fetv^r  was  accfimpeDied  bj  4he^  document  ia  'qaeeiiori)  the  aormy  taken-  tf I 
-IVlMdlMi/ which  was  perfectly  aatisihctory.r  the  mnreyon  ed^  mgreeing  ihrnM- 
the  skip  was  syficiunt  Ha  Idle  in  ker  mrgo^  mtd^pr acted  io  smf  p^t  in  Greaft 
9rilftfi%  miik  smfktf.  In  additien  t^thie,-  4he  captain  and  ihip*8  carpenter 
fm%i  that  the  ship  sailed  fiom  Uverpaol  oa  the  MiofJVeocmAcr.lSOK  enil 
a^fri^tfd  «l  IVMifiMfon  thel8ih  pf  Dttemier  foUowing  in^ae  good  condition 
He  wbeatbW  aaiied,  having  Aei  with  doaccidenl  6n  the  voyages  that  ehe 
Ml  AfaaeAeiler  )g:dodii  on  h>ard«  which  arrived  in  .very  godd  onkr«  Thai  m 
Ms  drrtval  the  daptain*  applied  to  a  Mr.  MUahell  twt  fm^hi,  which'  he  der 
dined,  because  the'^plain  atap^Aff^cmn  Vessel,  which  had  arrived  josf  afiet 
th4  Biizih  M6^^fkf$dtO'talm  tbi  m  carg^at  allmtDfrJrtigkti  had  inCanned 
him  /AAC  iks  Bfiia  fsat  a  «cry  old  iskip  and  had  a  tiry  iad  tharmdar.  I« 
^eweeqfaeiKie  of  ibis  die  captain  of  the  Eliza  faad>  the  savvey  in  question  made 
in  onMf  to  satisfy  Mkeketlr  And  faeprowd  that  the  ship,  thaofh  30  years 
frid^wis  to  the  good  ^condition  described  in.  that  survey.  Th^£2£ra  aAer^ 
wards  sailed  on  the  9th  of  March  ham  rrtatdaif,  bonnd  to  Mariim^Met  aad 
on  the  I8tli  slrocic  i^ion  a  reef  of  rcksks  off  Tobago,  which  damaged  hor  so 
teach  ihat  W  her  arrital  at  Fart  Boyal  in  Mattinique,  where  k  was  endear*' 
VONid  toner  repairs,. (She  wMibond^npea. eaaintnatiott  ua&t  toceipe  home, 
and^WM  oie^flisresoid  there  ibr  aboatfiM;  stalling  nniy ;  >(b»ving  been  ortgi- 
Mly^ioM'ta  the  plaintiffs  for  1200/.)  owing  to  the  quantity  of  shipping  upon 
sale  there  at  that  time,  which  sold  then  at  a  very  low  rate.  With  some 
slight  repairs,  however,  she  was  rendered  fit  to  navigate  in  ballast  to  America^ 
a  passage  of  onlv  17  days.  And  it  was  proved  that  if  she  could  have  got  a 
more  Bubstantiafrejpair  of  ^the  dan^^ge  xec^ived^  in  her  bo^om  by  running  oa 
the  rocks  nhe  was  tery  ca^bfe  'itfoth^f  rei}^4  df '^r'c^eeding  safely  with  a 
carffo  to  any  port  of  Crreai^BfiUdn.  ^e  :     i  * 

On  the  part  of  the  defendant  it  was  contended,  Ist,  that  the  ship  was  not 
^at^ofth3^ ;  andi  Sdir,  that  the  poHcy  was  tivdlded  by  the  concealment  freili 
tW  undcrwTlici:^  pf..tb«(.  letter  of  the  29th  of  January,  describing  that  shjs  had 
haaaptroo^ed  at  Trinidad  om  aceottnl  of  har^ioA  character.  And  twQ  undei • 
•writers  W4M«  -calied  to  prov^  thM  whenerer  a  -survey  ota  ship  has<l)eon,Bsade 
\^  .n...rtr^.*  i^j....  s.  _..,_.. mf^rtictice  to  ditelr^-'*-^^  -.^.^^^.^-- 

esulf  of .  su.cll  9nrvf 
.given. of  the shipi 
to  enhance  the  premium  ;  and  some  underwriters  wida1d*not:tbeA  engage  on 
any  terins#  .  Th.e  season  of  whic)i  opinion  ^nd^  pipaptice  they  stated  to  lift  the 
^^eralx  iqacci^jacy  of  sucK surveys  ;  thp  taking  of  which  alivays  be^pbfce  a 
]Soi|bt(  at  .least  in  the  minds  of  those  concerned,  whic))  made  the  ship  alwavs 
^uspft^ted.  .  Tberq.was  also  an  attempt  made  in  evidence  to,  shew  that  tne 
/ihip,i«as  not  seaworthy.  .  The  learned  judge,  lioWever,  ijjpught  that  the  de- 
fendant had  failed  .in«pq>vinff  the  ship  not  seaworthy  at  toe  eompiencement 
.of  the  risk.;  but  be  considered  that  the  assured  ought  to  have  communicated 
to  the.  underwritera  the  fact  of  the  survey  having  been'tak^n,  an^  the  letter 
mclosiog.  it,  which  mentioned  tl^  circumstalnce  of' the  ship's  having  a  bad 
character,  in  order  that  tliey  might  exercise  their  judgments  upon  it,  in  de- 
iCiding  tybelber  ihe)[  would  underwrite  at  all,  or  if  r^ey  did,  at  what  J)remi- 
um  ;  for  want  of  which  communication  he  thouffhi  the  verdict  sl^ouJd  be  w!t^ 
the  defendant.  The,  jury,  however,  found  tor  the  plaintiff.  And  a  rule.wut 
^haYing  been  obtained  for  setting  aside  the  verdict. 
,  Park  (and  with  him.  were  Topping  and  Liitltdate)  shewed  cauise  against 
the  rujcji  aod  admitting  th^t  ever^  material  informi^tion  known  (0  the  assured 
at  the  time  of  the  insurance,  which  might  vary  the  risk  insured,  ought  to  be 
communicated  by  him  to  the  underwriter,  contended  that  the  letter  and  sur- 
vey sent  froib'  THniddd  coi^t^ned  Ao  material  Inibhafttiott  wMch  ceold  justly 


IN  THE  FORmT'^FOIIBXHlSlill&jeP  AEOROE  in.      Kl 

WcmlsMeted '  ml  •Aeting  tbe-vikk.  :  Tfe,  l«ttef  hi^mU  »tkt«d|f l&iit'  il»  OA^ 
Mws^reported  •  tO'hilTe*«  hki  cbavietet  ^ilmt.tlimnie  ietlnn  ednfimcd  iby-liif 
survey,  shewed- that  sooh  report  hsd  >no  ibiiiKktioD  in  faa,  and  that  ii  :)iioti4- 
bljT  arose  frecn  the  interetied  yiewa  of  the  captean  of  the  J^nean^  ship  which 
•rriyed  ni  TrvMatL  8oo»  after  the  EUxat  ra  order  to*  obtain  the  preference  of 
freight.  The  opinion,  given  at  the  trial  by  .the  two  trndetwriieri  ceiled  f^r 
the-  delMdant, -founded  on  the  general  inaccimcy  of  aurveya  laken  in  the 
Wmt  Indm  cansot  weigh  against  the  positive  proof  that  the  ship  was  sea^ 
worthy:  and  the  reason  why  the  savvey  was.  taken  was,  ndt  because  of  any 
^oobt  entertained  of  that  iaetbythc  captain,lHit.toaatisfy  tbe  merchant  at  Trtn-* 
sAmI  of  the  falsity  of  the^4A^*  captainVacoeuBt%  The  jary  njight  proba« 
My  think  that  the^inion  exprened  by  the  two  underwriteia  was  not  foundect 
10  genetd  experience:  But  at  any  rate,  these  dociioieaAs  wiere  «ipt  necessary 
to  be«  disclosed  to  the  *tiadetwriteri  at  the  tiaie  ;\  because  whatever  doubftl 
they  might  -batre  suggessed.'(thoogh  witlioot  reasony-of  th^  aeawortlrineea  <rf 
the  ship,  Jha  assertion  of  her  beiag  seaworthy  wasao  inoce  than  is  Included 
iii'theimplied>aliiderudatig^of4hea88ared  ;  and  whatever  is'the.silb|est*matler 
6f -warranty,  either  ^^lees  oir  implied,  sath  as-  seawdrthinees,  need  not' be 
commualeated  to  ih«  undervnri|eiB»accoiding  to  the  dpinioa  ofiiLoM  ibum^ 
JMd\tiShaMredr.Nvti(a).  .: 
'  Scar  Aft  r,  (iad  with  him  ^EnkUu  was  to  havetir^ued)  in  support  of  the*  xiilet 
said  that  there  were  diffisrent  degrees' of  seaworthiness^  which  it  waa  material 
f^  an  imderwriter'tokaf^w,  and  whichi  when  known,  formed. ia  eommooexn 

Serteni^  the  basis  <bf  caicaiaiing  the  ^amttemof  premium.  It  formed  th^ 
jflerentce  betweei  What  were  called  good  and  bad  risks*  On  this  ground  the 
letter  and  suraey  were  inalerial  to  be  commanicatad;  fear  thoo^  if  .the  aus^ 
pfeion  of  the  ship'abad  condition  had  merely  existed  in  the  captain V  own 
»iiri«'il  mtffht  be  said  to  have  been  doneawayby  the  opiaion  aO^rwardrex* 
pressed  by  him  ^ad  confirmed  by  the  aarvey,  iind  therefore  not  material  tb<ba 
cotfimanicAt^d  to  the  uadepwriters ;  yet  the  sasse  consequence  4oes  not  follow 
when'it  appeals  fromf  the  letter  that  the  suspcion  was  geneml,  ind  that  it  #aa 
not  removcNl  bythe  survay»  sinte  the  ship  was  not  nbki  to  procuie  freigbtJb 
codos^tfenee  of  it%  The  imdetwiiters  ware  aa  mach  aolided  to  eseicisa  ^heiv 
ewn  judgment  snathe  credit  doe  4q  the  persons  making  tha  Aur^eyaa.  those 
upon  the  spot  whb  disregarded  their  repoilr  And  the  reasonablefB^is  pf  the 
discredit  aciaehed  ill  cederal  to  survejTft  sotaken»>and  acted  QpeA,in^this;ia«' 
stance  by  the  merchants  of  TVtatdod,  ia  not  liablato  ba  removed  by  theiMoat 
in'  this  case ;  as  it <  appears  thai  the  sbip^  ill  «saseqneoce>  of  im  iI4ory^.mafely 
partiel,  wsa  sofan  hfier  sdld  for  a  male  Iriie*  Tba  mfteiialiljr  0f  Ihs^  di^lot 
sore  was  strongly  fortified  by.Jtba  avidenoa  of  tha  two  uodeKwritiwt  SA  Ui«  tri? 
At;  since'it  appoired  tbartke  mere.circamstance  of  tiJutt^Mch  amrveiysia 
the  ^esr  India  bad  ia  several  instaacas  withiii  their  0tpenfiiQS»*  wbkfc.  bad 
been  very  lohg  amf  eittensive^  varied  in  foct  the  ptemium,.  and  with.si^e  v*^ 
derwritert  wsf'^areasoi^fordediAiBgiBsaraiiceiatogatlier*   .    . 

'  Lord  Eu:.«i«M«ouQiti  C^  J.  new.delivered  jodgmenl* 
-  This  came  on  upon  atnle  to  shew  cai|se  why  there  sbopld  not  W  it  qefv 
Wlal ;  in  whicb  tlte  only^real  questioBv  (for  seaworthiness  did.  iiQt,,iscoordjng 
10  the  Judge's  report,;  make  any  raatedM.  question,)  wfts,^  W,t^sttor  the  Mspri 
e* ought  to  bavaxommMkaAsd  a  letter  lia  iiad receive^  ft<M»  tbeogptwf  i^t 
the  ship  befote  the  poHcy*  was •  effected;  by  which  Jet|er,.W;tWM^jip^ 
foniied  thalf  he  hiid  been  bbliged  to  ^te  a  iutwe^  m^ik^  sMp  #^  Tmi«Mt 
i^om'  which:  fdade  the  voyage  insured:  (i.  0^.mm  Trwidfii  i0  Jd^dw) 
comihenced^  on^  oicSM^  tf  hit  had:  tkarmierl.,  This  kttei:*  ciHi)aiiiing»  as 
)i  did, '  a  sorveyv  by  whicfai  it  appefared  Uipt ,  all  jtbe  .peispns  en.  the  ^ n^ytijr 

■  t»*»*i  i — !  r'  I'lJTi  *i  .MotiM      «■'  I — •♦' — '  ■■!>■"  I   ■•<.,t)}if.    »r -y  '»»■'■■>■■     .jt';:*  "-   7^'";'  f)      '  T'  W  "** 

/  <»)  Billinisaaiaiiii,fVffl%lW,i?9Aen  li^npTi  !Wi^)«ndji(>e  psst„Q9B«  8.^fX..  .ofi 
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laft  agb>B<<l-^thfc»liie  ihi)^irtA  wflMeli^t  to(4flk»  n  a  eai^pit  iD^ptMetl  to  «a]r 
Mft  ill  Grwi  BwUmm  ^iUi  Mfety.  In  GsFterV*  £bctoi,  3  Ban«  19M»  LMd 
JfimjfaW  «iyB»-  ^'The  imMa«f  tbe.rule.wbiok  Migm  th^-  paiiy  to  dis* 
^  citMe  iBioi'pvff^t  '^ttdl  «iH&,  enco«rftig9  ffood  faith  ;  it  isadapted  to  ^nch 
•r> facta  aa  f^iy'tbB-.nat«re>taf  -the  coDCi&ci^  wlikb  ana  ptivalaljr  knovrs.  and 
^  the  0iher  »  limhnuitcfj  and  ha^.  na  iteaaa  ta  autpect^"  Tie  qa^atiott 
tinirelbra  oMBtaUraTa  ba^ »'  Wbetker  ibere-wcBa^  onddr  aU  ibeLaircaMatancea 
^  at  tfaa  tilae-ibapotioy  anas  pniefwrittefi,  a  lair  BtaiemcaU  ar  a  caocaalmedl, 
*>  fiakidiiiaatil  daiigned,  ori!  though  .noti  desi^aadft  varymg^w^drkUl^  ikt-oh* 
**')eetiBf.  tiiB  pgUcpf^andickoMffimg  ihB  ritkuniiraiaoA  to  ie^fW8«r^  Aj^ 
aljing  Uiisi  whiq.h  appeam^ia,  ba'ai^orrecfenikl'oii  cheaatQacit  tathaaaa* 
Mdnnihifcatiaa  in  qtMSiioB,  did  tha*  ctrcoaMtaiica  aif  tjhe  letlat  and  aQN 
-^9^  ^m^  taateriaily  ike  ah}atU  of  liie  policyv  ^lu  the  iBausanee  of  tha  abip 
fba  the  .Tmge;r  or  dh}-  n.  -aary  ihe  .tistc  itaeiC  Uodeiataad  to  ba  tan  I  ip 
Mber  wotOM^  did  i  it  lender  .  the  fadaiimity.  a  aaofa  t  or  .  laal  haraptaii 
baa*r>  it.  doea  bat.  appear  to '.hiiTa./vafiadahhaf.  Bat.itiaaaid,  it  ilngbl 
lun»i'vaciM;tha^o|iia«aB:«f  iha'UDderarriief-  aa  lo  thia  pihkkaae.  of  uader* 
amiiDg  haoh  aMiab'iahao  it  aRas.:km>#A.ib8t«  the  aaupdnaaai ol  thar  aUp-had 
faaaii*ad'tari  queatmie^  paito  rreiidte  a^auraetr  of.  thaiaUjji  tpctaaaary  in  av«^ 
der  to  obi^iate  the  doubts  of  peiaooa  from  whonit  tba.ifaipnkcmtof  •^[>ad9^tMl 
Mginiarasi  aapiiieiedL  .  k  it  thair 'taba»  kid  dawti  aa  4  pnaei^^  that  avery 
fact ^toanvai  ao  '4faa  aaaund  witk  aeapeot^to  the  tooditiobt  ^|aM^y^  wbA  cikcttaa* 
aianaea laC  tho'Skippriorto.cfab  pehadbC^ieMiag t^ lo8niawsa>Wbkb  wf 
pd#sibiT-.8«tidd  the*iudgf|H|nt  of  <  afa^un^eairritar  ia  aiidarttdiiiig  dr  Jifaaing:,!^ 
aAdhftahv  thaiaati^aDcav  is  to  k  carfMnameaiad  to-  hiaa?*/  kaaclai^y  .sPotUl 
hsuae  aanla  wnpight  art  gUi^kg.sahar  iadgilaflt  :of  aanuiidariirfitar  on  atic)^  a 
aah)eai>:aa-;lniap«^ba/viri  aU  the  wp  iwdb,'  wb6m>  sHa.iwtui  /butlti  fwbetb^r 
arigihatty  Ifiarkliov.Ami^y  what  waa  Uia  iofm-af: harioanstDuotidiiii arbtiihaff 
aKnkch»faoikaiP»oi:ftwlitilMrj!appn''battQnaad:dilDm#ivhot  hra  had  w^ 

laiybi^oaadMWbaa  a»)  in  <arhaidoaha  ihoaai^apaiai  aseaa  .doaa  ito  befv 
aari  4dai'  IkatyibafiMra  tha  aoyago  ioaaiadsiattd'  il^tbai.Tojraga  "wara*  aa 
l&ia'«as(  a  aoyiga  b^lne;' larfciat'  ^cdidants  tha  aiyip  b^d  knat  with  in  hav 
amifaki Jtayaga. .  lUl  itbia-aaiy  b^  aary  pmpar  lind*  eori^eniaat  far.am  padar* 
frrt4*rtt>  ba^  iaibrad^d  pi  llafore  biptakea  opan  Um > that ialt;.ahd. all  thia  aniy 
ba/aikail^Hba*aB8«f^dt}'dnd'4f  ba-isboirid dvitbhokl  opi^iJbairigaqkad  foriw 
a«y  Wtot0rk1;pak*^a^  baeh  tfoijaifad  ioioTiaaiidB^  bis.  palkyomld  .not  be 
iaawaaad  Mr  k'tf)MNiHfni4  ^brauohaanp^cmaaaV  waald 'bafa.fraiid«^kM«0BY 
iCtalaiaiitiaf  iiMeMat  kotp,  whscht  baa-alaihya  thfroi  ifaaidesad  aa,av(wdtag 
th^  pMffcyi  itBot-^b^^ttstiob  is^Jaa  «hadaty  of <iba  aaa«redin4he  fifeat  in* 
atiotdj  Mckiai-  a^aabdkioa'^pidtadewt  an  hie  part».  k  inferia  tha  oadanrritar 

at.  hiiiJtba. 


•f  ^ah«8«l  alv^iNiiklii^kser  totbaiaxten^.ai.  hiiiJ tha.  aaaaiad'f.; aiWFyi  attatl 
kadi4adief»  aa  Hba'a^bjt^ail'j  if  it  he,  aad It  nc^iar,yatrhasbbden  either  iauha-^ 
aivy  aitipmtifkft  aMumadaa^be  iba  aaalb^ahb  «Baai;ed.inaatv  Ware  b<  affactahi^ 
insurance,  collect  i>adi^nH'^fcia>daeaan;na.att.  tha.makmbfar 'tbn  bvMary; 
dfMs  iihllh  '^m  the  moment  of  ber  beiiig  launched  down  to  that  of  sub* 
aeribing  the  policy.  Bur  4t  JaUo'be  jreiiaUenad,  Ihil  tfaa^nndaawribel  tiriilal- 
ly  ih  <4rideARffiKi^d''dftf4)iaiiot^^'^  .of .  lihaae-.aiicumtlftD- 

M^;  tvtiefhdfdiMlo^^io^nai;  aa  iat;aa  chaypebdarviha  alnp(o0t^^..prQpaf 
aibje^t^  af  iniAiriraa^^;  tbv  ifa^  th^df  or  any.oifaafiaocoaDi,  arhata^dc^r,  tha 
ihip  teailt  iiiteWarih^at«hariamiaaicaaAadta)f  tha  tnic^lka  uadaaMiter  iadiM 
ehhrfBd  it^,\n  Ththar  ii^rifi^  iikdu^rad,  aar/nreapdnaibiitty  in  «^pei:t4o  it 
ktA  •IheMbte'itf  the*  aiwa^of  ^SkoMni  a:  iimit>,  Park,  f289ua.»  laitd  Jlfaaa* 
JSM  b^,'thal'#berauba  a«^ner  btd^raoeired  kiteia  froin  Uaiqaptakr  ibeiday 
h^fora  hlf'bffiM^ied  «lite  itiiaraiita,taittoff  thai  tb»  s^iip  had  arri^ 


,  taitbiig  thai  tba  s^iip  had  arrirad  atii 
hat  ¥ris  vtfrykabf,  tad  thtftiaha^ptpdanf'viBeifaad  baea  half  ^aveard  irith 
water;  which  letters  were  not  communicated  to  the  vndarwritars;  Lard 
Mmn^i  \M  this  'jirry>«''Thal'  dwa^  abaafia  '4)e(  a' re|>yMaBtaaiat  ^^^mj 
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^  Aing  ndhlk^  *»  A^  rfsk.Which  ,th^  Mdewmpitet  baa  to  rnta^  e»epc  il  be 
^  c#veied %y  a  wamoiy.  .It  U  •  condUioa  ot  implied  WuniDty  in  every 
*^  polioy»  tM  the  skip  is  seaworthy :  and  iherefefe  iheve  aeed  be.no  repreten'^ 
^  tatiitneC  tbat«  If  she  sail  wftiboui  Ixting  so^  there  is  no  yalid  policy.  Hecfi 
^  the  leak  waa  stopped  before  she  railed  from  M^nra^  and  she  sailed  in 
"  good  condiuom  from  thence,  and  tbeie  is  no  occasion  to  state  tbe  conditieo 
^'  of  ft  abip  Of  cargo  at  tbe  end  of  tbe  fornifT  voyage.  Verdict  for  plaintiff." 
Upon  this  authority,. as  well  as  upon, the  reason  of  the  thing,  and  the  almost 
abinlate  impossihiUty  foe  theassared  tc^.state  and  bring  iocward  ( without  any 
aaeciiie  inqairy  or  requ^  for  information.. having  been  addrcgssed  to  him  on 
the  part  of  tbe  unde^wpUer  relative  thereto),  every  tbing^^  which,  ifst^itedi 
migstbave  b^eb  deeopediih  the  judgment  of  tbe  underwriter,  mJiierial.to  tl^^ 
meatioav  whether  be  should  OQderwvite  at  all,  and  if  so^  at  vnbat  premiMmi 
We.  tbink  thai  ao  assured  having  impliedly  •  warranted  as  be  baa  his  /ibip  io 
beaeaMrorthy«.andbavifig  concealed  no^tirciunstaB.ce  relative  to  the  seawor^ 
AuMSs  of  tbo  ship. which  be  was  reqaured  to  disclose,  and  not  bating,  at  tbe 
ikBe  of  efiecting  tbe  policy,  kdown  of  any  feci  which  cendered  her»  .with  ref* 
ereaoe.to'lfaa  risk  ins«red«  otherwise  ibaii  seaw^Mrthy,  is  entitled  to  retain  tbe 
benefit:  of  that,  verdict,  whick  ajury,  upoa  consideration  of  these  circum'* 
aUiBceak  baafoiiad  in  bis  favour» 

Bole  diseb^r^e4*<l) 


J^xyiix  vi>  Norseman. 
tS^'C  af  ifitt  JPrt>i,  5  Esp.  81,] 


\ 


An  iekno^ledMABUVer  ths  d^  tlHm|fa  ^leeMipsaM  %iAl  s'  dadsti^oft  by  t^  defeadi^t 

•  •••'ttet'  he  M  itoieaasUltr  .hriniMf  ■•  oiMiig  tlie  vhmitiff'  a  ftrllini^,  it  faetiif .  aiofe  thas 

■IB  jpn  •Ms  he  eiyitiMte4«"  is  laffiAie^  «o  \»im  the  cs«e  o«t  4>f  tl»«  striate  of  liu^ta^ 


IN  aMttmpi^  (br  wbeiitiseld'and  deKvered;  tbe  d(s(e»dant  pleaded  tsoanw** 
^ttmpsit,  Md  the  etatufe  ^'  limitatione^  And  at  the  trial  befote  Lo^d  EUeit^ 
iorougki  G.  J.  at  the  siltksgs  after  last  tenn>  tbe  pkintilT,  in  order  to  take  the» 
case  tmt  of  thie  ^Katate,  called  th^  sberiflTV  oflfeer,  who  proved  that  the  dden* 
dkbt, Off  beitrgiari«Med,  said,  "I  do  Mt  tdtukdef  myeelfas  # wing' Mr.  EtyM 
^*iaAbin!g,  it  bting  m»rk  fhtm  Mt  yean  HrM- '/  cm^racM.  I  hav<e  hlsd  tbe 
trbHrt;  I  iteVikbwledge,  and  I  biite  paid  some  pan  ef'  h,  and  Wl,  tebiaina 
d<Mi.'*  -  On  the  part  of  tbe  defeadant  it  wafe  lob^ted,  4faat  these  eapressiane 
afn^uttted  t<^  kid  mdre  than  #ba(  be  bia^  siat^  u)^  record  in  his  plea,  which 
^emftssed  tbeWxSitence  of  tb^debt,  htk  avoidefd  it  by  ^  alleging  dhebipseef 
tifhe.  His  L6rdsb|py  faotve^et,  tbcWgtkt  that  according  t^  tbe  auvbortiieB  saeb 
an-aclmpvirledgroetit  of  tbe  «:zknei«ee'ef  \hedebt  «nist  be  ileerAed  safficieiit  to 
fafte  tb^'case  oikt  ^  tbift  stkLttite^  tboagb  if  the  mattef  bad  been  i^er  M^grsrtbo 

Jbftit  ttoight  baVeitdttiiftied  of  dovbt :  and  atfcordivigty,  by  bib  drfeotion,«i  vev* 
ici  twte^fedlbrihe  pMmi^  :    •  - .    .    i  . 

^Bbteiiiq1i€t;m  "a- former' day,  md¥ed  tw  s^  aside- Iheveidieti and  hate  b^near 
iHkl.  Tbelverd^^f  d>e  sttftttte  91Jad.  1.  e.  16.  a.  9,'  are  ^xt^resa,  ilib<  aH 
AetibasMon  1h^  ease,  te.  ^'sball  be  tprtin^evirced  and"  seed  within  sim  v6Ms 
**  iaeit  aAeir  thb  «a\ise  <>f  such  a^cti6os  or  'suits,  {«nd  'Mot  after/' '  A«d<  id  eveiY 
fettb  i»f  aetiofi  b«t'dkat  cUtutmnp/fk  tbe  coastrtictioil'  bas  bec^n^in  )|iffi9on  wilfi 
Afe'Wdrapd  policy  tif  nbe  law.  In  isHfuia^Tiif,  -beivever;  vny  aebnowledgk 
*: — '.  ■""  '■   i  .  »; •  'i.  in.  .  its, I.  /..  • , — I- — .  .  ..1  li  .. — ■;:  ,•■  .,.,  i>  i.    i,  m,  '.nj 

il)  tflisfe-aee.  JMsrt.-i/irfbwibis.  C»^7Go«(.9d8l    »$  mt^r^n.  K  ffnmm^BJiist  €k; 
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neiH  of  the  debt  within  six  ytmn  «  then  eaitBtiDr  ha»  heen  heUn  to^tiike^ 
the  case  oat  of  the  statate:  tif4iich  htfe  arisen  out^of  the- Mamie 'of  the  actieii ; 
consideriog such  veknowledgnent as e^deiie<f of a'newpibmiee loade  od  the 
meritorious  consideration  of  the  antecedent  debt,  and  therefore  giving  •  new 
cause  of  action  distinct  from  the  original  considemtioo.  The  issue  there 
joined  is  upon  the  promise  within  six  years  ;  and  tfaeiefora  whatever  anuMints 
to  evidence  of  such  a  promise  in  hex  is  sufficiebt  to  maiatain  ,tbe  affirmative' 
of  the  issue.  If  there  be  a  simple  acknowledgment  of  the  debt  as  then  etx« 
isttttg,  a  promise  to  pay  it  may  be  implied  from  the  reas^  and  jqetice  of  the 
thing,  ind  the  presumed  intention  of  the  party  making  it.  But  that  inipiicn* 
uon  6t  presumption  may.  be  rebutted,  and  cannot  apply  to  an  .ackoowledgw 
ment  aooompaDied  with  a  positire  deetaration  shat  the  partV  did  not  consider 
himself  boundirf  law  to  pay  the  debt;  otherwise  the  very  pita  of  non^smwpK 
Sfif  iufira  $ex  annos,  which  is  an  aeknowledgmebt  of  the  amieoedent  debt, 
mighi'be  strained  into  a  premise.  But  if  an  acknowletJ^pRkent-and^an'avioid* 
ance,  when  pot  in  the  form>  of  a  plea  «pon  the  record^  hefi  good  defenos^  it 
cknnot  overset  the  plea  when  tendered  as  -evidence,  jnthis  ^ease  the  pve* 
sumption  of  a  new  promise,  which'  might' arise  i^m*  the  nckoewledgment  if 
it  stood  alone,  is  rebutted^  by  the .  co^BComitaat  avoidance.  In.  Dicke^n  ▼. 
ThamsoH^  2  Show.  126,  it  was  ruled  that  though  a  promises  within  six  veam 
would  evade  the  statute  of  limitations,  yet  a  bare  acknowledgment  of  the 
debt  would  not.  And  this  was  solemnly  decided  by  all  the  Judges  in  Meylm 
V.  Hastings,  1  Ld.  Raym.  421,  Carth.  470,  6  Mod.  426,  and  12  Mod.  223; 
but  they  held  that  it  was  evidence. of  p,  promise  toigo  to  the  jury*  and  Eoke^ 
hft  J.  compared  it  to  the  case  6f  trbvei'  a6d  bbnverkion,  where  a*  demand  and 
refusal  are  holden  to  be  evidei^ss  efia  oeffvei«ifi|»  but  net  a  conversion  in 
themselves.  The  same,  doctrine  is  adopt^  by  Mr.,  Justice  BuUer  in  hia 
Nisi  Prius,  148,  who,  in '  addition  'tb  Heglim  v*;  Hadings,  cites  the  case  of 
^QiMMiv^  ifWfey^  £alop,.17dl,'i«hera.ia.an  aoiop-hjii  ^n  fpmvf»f  b^JW^^ 
had  and  received  to  the  uSe  of  the'  tealalrix,  ihe-defenlaBt.  wm  jproveii  4o 
hsrve  safid,  ^I  acknowledge  the  receipt  of  the  money,  M'iAe  CesNitra9<go«H< 
ie  me"  On  which  CUve,  B.  directed  the  jury  to  find  for  the  defendant  i  fbr 
such  an  acknowiedgaient  could  not  amount  te  a  pP9«VfiAe^lp  pav  when/ the 
defendant  insisted  that  he. was  entitled  to  rettiin.  hoti Mausfieldt  indeed,  ia, 
the  subeeauent  case  of  TViioiaii  v..  Peniont  Cowp.  S48f  said»  thai  the  digbteat 
mdcoowledgment  has  been  heldin  sufficient  to  Uike:a  ca«e*.o«t  of.'the  stati^te, 
anehas,  ^*  Prove  you^  debt»  nnd  I  will  pay  yop;",  lOr^^"  I  am  ready  ^^ccount^ 
haft  nothing  is  due  4q  veu^V  But.it.  daea  nol  appoai  (^m  ^ence  whether .  h^ 
eooaideffed  an  acknowledgment  aa  rentag  up  ^hei  old  .promiae*  or  aa.efvidenc«( 
of  a  new  one.  If  only  the  latter,  i(  -must^  like  all  othe|,maitera:e(.airidenqf(» 
he  capajMo  of  being  rebutted..  And  indeed;  the  ^rat  ins^mcejut  Vy<)>W  i# 
the  very  acknowledgment  which  wi|s  the  subject  nf  dispute  ia.^^^^  ^  JBlas*. 
Ungs,  iisi  shews  that  he  had  that  case  in  view,  at  the  time ;,  ac^  i^ere,.ac« 
cording  to  the  rejport  of  Carthew,  it  «^as  e^prepalyconvid^rod.  that., the  acr. 
koofrledgAent  of  the  debt  was  '< evidence. of  a<  new  ipran^ise."  .And  tha 
second  iaaiance  put  by  him  is,  .pioperly  sp^akiogi  oo  acJuiowledgment,  bi^ 
rather  a  denial  of  a'  debt,  with  a  new  promise,  hpweve^.  to  pay;,  whatever; 
ahenld  •PP^m  rdueinpen  taUM.  ai^i^ooonC:  InTea  y«  J^J^nr^iJ^^ 
P.;  U9»  aqd  2  Burr..  1099,  the  defendaq^firhQ.had  be^  .surety  ^in  a;iote  ,foa 
anetheii  satdi  afierisiE  years,  "  you  know.I  ^  ,not  My  of  the.  mon^.  my* 
aeifi  but  I  am  willing,  to  pay  half  of  it^V  .  Aad  t)iis«  apcouing  to  BuUers  |fL 
Fri.'Waa  holden  to  .be  a  promise  aufficieiH  fto  take  .(hei.cfMWQiit'of  the-^t^^; 
andraecordingm  the  lefMt  .in  Bariofvisiit  wjss  a.^^^i^e^t  acknondedgipent 
ibr  that  purpose,  though  made  after  the  action  commenced.  But  whether 
taken  as  a^diathict  promjaei  oc  oalf  aa  evddenca  «f  at»  it.wat-a.  oafHldete  ,ie* 
cognition  49f  the  original  litihsaiitiM,  nnaneoihpiinled^ith  any^ebi6uaa<eri.i«r 
fusal  to  pay,  and,  on  the  contrary,  expressive  of  n  willingness  to  pay^lajf^ 
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but  the  qaestion  as  ttf  the  quantum  did  not  arise,  as  the  jury  bad  found  for 
the  defendant,  and  the  Court  granied  a  new  trial  generally.  But  tnking  it 
even  as  an  »ckMM^i:Aieiit/«Qd.  io:ovly'e«id^cmof  aijptoQilsb,  it  roust  be 
evidence  of  it  at  any  period  tiriibin  which  the  debt  is  acknowledged  to  be  due, 
that  is  between  such  acknowledgment  and  the  'original.consideratioo.  So 
in  Lawrence  V.  WarrmU  («),  the  defendant's  nayjog  to  the  plaintiff,  **  what  Hn 
eaitravi^nt  bill  jwa  have  delivered  me,"  was  ruled  by  Lord  Kenym  to  be  •an 
tr^krtowledgmfent  of  stm^  moffjey  being*  dne,  to  take  the  case  olrt  of  the  statute, 
though  ^ccornpanied  by  a  refusal  to  refer  the  demand  to  arbitration.  But  the 
defendant  there  neither  insisted  upon  any  excuse  for  the  whole*  nor  indeed 
refused  to  pay  what  in  his  opinion  was  a  reasonable  charge.  The  strongest 
ciase  is  that  of  ClatHe  v.  Brad^hdw  and  Cogkldn  (5),  where  the  defentlant 
BfttAskaw  s*lyiV)g  *'  th^t  the  plaitftifl'  had  paid  lironey  for  him  twelve  years 
tt'go,  but  thaft'  \i€  had^  since  bec6me  ahapkrtrpt,  by  which  he  was  dischlirged^ 
iti  w^U  ^%  hi  law,  frbm  the  length  of  time  the  debt  accrued,**  vi^as,  by  the 
same  learned  and  nobl^  Jiidg^,'  deemed  to  take  the  case  oat  0|f  the  statute.  But 
%9  a  direct  acknowledgment  was  also  proved  to  'have  been  tnade  by  the  qther 
defend^^t,  the  partner  of  Bradskaw,  Xne  plaintiff  was  at  all  events  entitled  to 
W  Verdict^  Which  accounts  f6r  the  p<lint  not  having  been  afterwards  moVed'in 
dtmit :  bM  fiiihher,  Lord  Kenyoh  is  there  said  to  hdve  So  decided  upon  the 
ttUthptity  of'fohner  cases ,«  but  nbneofthbse,  upon  exami nation j  appear  to 
JW^rralA  i!h€#  ^doifttnne  to  this  extent* 

'  -Thkijmifts  sfl^r  some  hesitation,  granted  a  rule  to  shew  cause;  bttt'when 
'6dfrol9  and*  ITi^yw^re  tohave  shewh  cause  on  this  day, 

L<^d  ELi[.Bi^Bo&otJ6H,.Gi  J.  saidi  that  they  had  looked  into  all  the  authorr* 
Vies^'  and  thkt  "vi^hatever  theii'  opinion  tipdn  the  statute  might '  have  bie^^  had 
•the  question  been  new,  yet,  Rf\er  the  lotig  train  of  '^decisions  upon  the  subjecf, 
It  w^s  neceaf^aty  Xo  abide'  by  the  constrncf ioh  whith  had  been  put  upon  it ;  in 
cdtifbtthity  with  %Wch  they  thought  th^riiselves  bound  to  hold  that  wh^t  was 
*<raH  by  the 'defendant  was  a  sufficient'  acknowledgment  bf  the  pre-existing 
debt  to' create  an 'ai9«mpn<,  s6  as  to  takd  the'cas^  out  of  the  statute. 

Hule  discharged  (c)  (1). 

■  ■■>'■■  *  *  '      ■       »    •    ...   .    ^  ..     .        :— : ■  -    ■  ■  -       ■  -  '  ^ 

(a)  Bittiiigt  after  .¥idA.  Tenii,92  Geo.  3.,  I^pske*•  Nf.  Pri.  Cm.  W. 

{k)  SitltBgt  alter  Eaater  TVrin,  40  Oea  %  3  £m.  Mi.  Pf i.  Cm.  165, 7. 

?e)  ftufiker  ^,.Sir  Saimmd  Mann^y,  B^R.  Ti.  2b  Geo.  3.  MS.  The  deftncivnt  had  atatfd 
to  the  Court,  i^  «n  aflSdavit  for  leave  to  plead  the.sUtote  of  ItniitaUoM,  that  **  since  tiie  UU 
'tffaihan^e  {oh  which  the  action  was  broiiffht)  tiecame  dtiiB  (which  was  more  than  ait  yean 
itftfotey  ii«  ktonoiiid/or  ptn/meni  kmi  hem  imuM  tfnAtm  ;'*  and  thi«  waa  deemed  iufBcieni  to  bb 
hH  lo.tbe  jary  at  an  sotnowkditfaent ;  and  thrjwpr -hnvinff  Ibund  a  yerdiel  fer  the  plaio- 
tiS*,  the  Coort  refoaed  to  grant  a  new  uial.  And  vide  UoM  y,  Jiiaund,  ii  Term  Rep.  760. 
rSee  alsojhe  Editor'a  notes  to  BalUe  ▼.  Lord  Inckiqtiin,  I  £sp.  437.  and  Clarke  v.  Brad' 
skaw  <r  of.  3  £sp.  157.  BalUhHyne  an  Stat.  tim.  188  to  206.  Ch.  9.] 
-  (I)  [The'  cDDtrary  prineipTe  to  that  laid  down  in  Uib  eaae  ifn  th^  test,  pAvaUa  ia  Peonayl- 
vaaii^  Tie  aqkiM^iedgiDeBi  most  be  clears  plain, 'onambifuoua  and  ezprese-^tbere  t^mi 
be  connected  with  it  no  qaalification  which  lepela  the  presamptioo  of  a  promiae-  to  paj. 
Eekert  ▼.  WiUom,  12  S.  d&  R.  307.  MtMon  v.  Javus,  9  W.  381.  So,  if  the  acknowJedg- 
nent  of  the  debt  ia  accompanied  by  the  deelaratidn  of  an  intention  to  rely  npon  the  atatnte 
of  limitationa,  the  admiaaioB  wilt  nol  take  the  eaae  otit  of  the  opcratien  or.  the  acL  «ff«y  f • 
£riiiiier,2W.4E.S.l37.  t  ,  .  ,7 

The  rale  ia  the  aame  in  MaaaachoaetU.  Bangs  ▼.  HaU^  2  Pick.  368.  ffkUnsw  t.  Bigs' 
Ieic,4Pick.llO.  . 

And  BvbaUntfally  eo  in  New  York.     Ga^ard  t.  Van  Ldan.  15  Wend.  308.    Siaivrd  ▼. 
lUdkaniieR,  16  Wead.  309.    .tfOait  v.  IMfter<  15  Wend.  984.    Armtfey  ▼.  /VaU,  3  Wend. 
979..    ■ 
.    In  Conneeticni.    .Mar^Aott  v.  Z>a2/i6flr,  5  Con.  4Q0.    Da  Jorcft  ▼.  AinK,  8  Con.  179. 

In  Lontaiana.     Canopy  v.  AViiHirra,  3  L.  R.  963.    tAfoureade  t.  Banan,  8  L.  R.  9^. 

In  New  Jersey,  an  aeknowledgment  of  a  debt,  aHhoovh  aceompanM  by  an  all^tkili 
that  it  waa  barred  by  theatatotie,  is  held  auflioieiii  to  take  it  ont  of  the  set  of  lioMOUiohf. 
^Cadwms  y.  JQumon^  Coze,  176. 

'  See  also  the  deoisiona  of  the  Supieme  Cpurt.  of  the  U.  Qtatea,  aasumiog  the  groimd 
taken  in  Pennaylvanta  and  New  York,  to  be  foimd  in  Wetidt  T.  Bwarill  Whstt  300. 
Mt  r.  JVsnri«#iS  1  Pttofs^dGS.— W.} 
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The  Kittg  V.  The  late  Sheriff  of  MMdleiex. 

Th««M[ie  fberil^  bf  ^hom  tn^  Vrit  direct^  Md  Mimvd  1o  bfttt  ii  neeiited'Wliilp  is  9/^ 

,   .fioo^  ovgl^i  I0.  ^oke  his  rvlttm  to  tbt^came,  and  Inttd  •teh  wrk  aad  f«larii«w  lotttv 

no^  sh^ffV  w^9  cooies  into  offie*  .befom;  the  tatvr^  .dty  j^  •Ad^ucb  ii««  shtsiff  wili  «^ 

turn  the  writ  with  the  old  «beriff*i  retqrn  ihereon,    Aoa  if  the  old  theritf,  after  arrestiof^ 

a  defendant,  suffer  him  to  fiicape,  and  go  odt  of  office  belhsd'the  retorn  daj,  ie  alooev 

,aMwerable  for  the  eaoape. 

.  A  ^Hhti  wa4  obtained  calHog  oql  thfi  pvoi^tor  tasfafw  caoae  why  ibe 
wril  of  attach  meot  iaoded  against  tke  htie  ik^itiff  o(  Hiiddletex^  for  aoi  h^ug" 
i^g  ip  ibe^boxiy,  an^  also  t|i^  hobepii  carport  x<;<iairing.  tb^  prfnei^t  slieriflr  t«9 
bring  into  oouirt  tae  lat^  ajberiff  of  Middlm^  fbppid  ncft  be«aei  aaide  for  ir- 
regularity witb'coita.  and  proceefUngs:  in  the  maan-uime  atayadf  >  The  (acta 
were,  that  p9Vii«  the  defendant  in. {be  prigioal  cau»ef  waa  ^rreattd  ia  ;S<9^- 
tfnther  last  by  the.  W  aberrff,  oa  a^bitl.oC  Miidl^ez  iagqed  in  |be  .lut,|mi||r 
vacation,  and  lyas  se^ n  at  large  again  fh^  latter,  end  of  the  saoia  inoalb.  Oa 
the  7th  pf  November,  the.  late  sheriff  was^rMW  tgretora  the  w^t,'wbcreii|Km 
the  present  shjeriff,  .wl^o,  bad  neyeriiiad  JPughin  bisctiatody»,rclttnifrfi6<g» 
corona;  iind  then  the  laU  sherifTwas,  on  the  12tb  of  iVbM«B^9.ffuIad  t^brU^g 
^D  the  bqdv*  and,  a/terwrardf  ^be  at^acbinent  in  ijueation.  iasyed  agaioa^  the 
2afe  sheriif,  who  had  nuide  1^0.  return.  But  aq'  ot^eati^.iMi.'l^lfea  to.  tbe^ii* 
i^gu^uif \M fi^ii7i}^'Ql January.  ...    ;,     »  .     .    ^  / 

;  ffuwck,  ia  sfjijaDon  pf  the  mle,* contended  that  tl^e  rnla  pf  Coi|rt,Tn9^ 
Geo4  3«4.Tenn  fiep.  379,  shewed  t^t  the  mttacbm«at  cfiMi  Onlv.isaap 
i^insdL  that  sheriff  ;wbo>  ^ad  returned  cfpj  .cvrput^;  ibopgk.Uri^mtjaaQa 
^iqsl  bin^  i}otfv:ithsiaqd]ng  }xe  was  out  of,oi£of  before  bo  waA.ruIeato  bring 
in  tb^  Qody*  And  that  the  practice,  vips  for  the  late,  sb^riff  to  ioake  pvfr  to 
the  new  sheriff  on  bis  coi^iqg  jnta  office  all  bis  priaopars  imd  all  write  oat 
ff Uirnedt  and  the  fetivms  were  made  by  the  new  shepff. 

£rskine  and  Wigley,  on  the  other  band,  contended  that  it  was  the.duty  of 
the  late  sheriff,  by  whoaii  tbf  defeodaait  had  beeH  arifsted^  to  bare  made  the 
return  of  cepi  corpus;  and  tbatsueb  tettfra  by fho  preaeiH dbeiiff  was  a  mere 
ndstlake,  which  onglit  not  to  bitid  him:  'TUat  in  strictn^ts  the  return  ought 
always  tpbe  made  by  the  isheriff  to  whom  the  writ  was  directed  tud  deliver- 
ed,* aad  not  by  one  who  was  .  a  sOBOger  to  it^;  .tbol  otherwise'  no  proper  re* 
turii  eould  be  made'  in  m  case  where  the>  writ  hanag  been  directed  to  the  kte 
sbei^a^d  the  party  arrested  by  hi^  he  bad  afterwards  suffered  an  escape; 
for  ibe  dew  sheriff,  to-wbomttie  writ  was  delivered  over,  eouM  OQt  be  bound 
tonatnro  OBpi  oorpmt  where  the  defendant  .bad  never  ia.  Act  been  in  his  cus- 
aedy.wnd  if  he  returned'  now  t$t  inoenius,  s^ch  return  would  not  be  tra#  in 
regurd  tb  tM  fate  sheriff.    /     \    ^  ' 

The  Court  ordered  the  matter  to  stand  over  for  further  Inquiry  as  to  the 
.piaolicei  «nd  to  look  10)0  tbe  aotboritiieiL    And  cm  lUs  day^ 

Xford  ELLaNBOROuoHi  C.  J,  delivered  tbe  opinion  of  the  €ourl. 

In  sitictness  a  sheriff  oufrht  to  return  every  writ  directed  Md  delivered  to 
bim.  Bule  JE«  6  Jac.  1«  1^08,  Apd  tha  new  sheriff  .is.  not  chargeable  with 
.ancK  ihisgflr  which  are  executed  befonre  tbeyave'  deli  vcfivd  over*  to  him  by  tbe 
old  sl^eriff.  Cro.  Elis.  365.  ^  For  if  the  old  sheriff  take  a  man  in  ezecutton, 
andjftBerwards  a  tiew  sherifT^be  made,  and  before  tb^  old  sheriff  deUvierJhis 
,]iri80Qer  Jto  the  new' sheriff  the  pirisoper.  escape,  tbe  old  sberiff  only  i^  charge- 
Mb  isr  Ibe  escape  ;  for  tlie«ew  sheriff  shall  not  be  chargeable  ier  any  other 

frisonera  tiian  what  are  delivered  over,  to  bun  by  it}denturt&.    Hdb.  206.    1 
tulstr.  70^79.  2  Leon!  '54: ..  If  a  writ  directed  Aoxhe  sheriff  be  ^ej^eciited^  and 
afterwards  a  hew  sheriff  be  elected,  the  succmor  (if  tho  writ  ba  reUuned  over 
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to  him)  otigkt  to  return  the  writ  with  the  old  sheriff  U  return  thereon^  and 
thut  he  received  the  writ  as  ahove  indorsed  from  his  predecessor.  2  Roll. 
Abr.  457.  Dalt.  516.  1  Bulstr.70.  Now  the  rule  is  for  the  late  sheriff  to 
make  his  return.  In  3  Rep.  72,  Westhy^s  case,  it  is  resolved,  that  after  the 
election  of  a  new  sheriff,  and  before  delivery  over  of  the  prisoners  to  him, 
they  do  remain  in  the  custody  of  the  old  sheriff,  and  after  the  delivery  of 
them  over  to  the  neiv  sheriff  he  at  the  day  of  the  return  ought  to  return  cepi 
corpus.  So  in  Style's  Prac.  Re^.  p.  587,  a  sheriff  out  of  his- office  cannot  be 
fined  by  a  Court,  but  a  tipstaff  may  be  sent  for  him  to  bring  him  to  an- 
swer a  misdemeanor  committed  by  him  when  he  was  in  his  office,  although 
the  process  which  the  law  allows  against  him  when  he  is  out  of  his  office  is 
a  distringas  nuper  vie,  and  distringas  after  distringas  until  he  doth  appear. 
22  Car.  B.  R.  And  by  another  rule  of  Court,  T.  31  Geo.  3(a),  "  Where  a 
sheriff,  before  going  out  of  office,  shall  arrest  a  defendant,  and  a  cepi  corpus 
shall  afterwards  be  returned,  he  shall  and  may,  within  the  time  allowed  by 
law,  be  called  upon  to  bring  in  the  body  by  a  rule  for  that  purpose,  notwith* 
standing  he  may  be  out  of  office  before  such  rule  shall  be  granted." 

The  Court,  therefore,  upon  the  whole,  held  the  attachment  irregular  in  this, 
case  against  the  late  sheriff,  he  having  made  no  return;  but  that  the  irregu* 
larity  had  been  waived  by  moving  so  late  to  set  it  aside. 

Rule  discharged. 


Heckscher  and  Others  i;.  Gregory. 

4  East,  607.    Feb.  13, 1804. 

In  an  action  on  the  stock-jobbiqg  act  7  Geo.  2.  e.  8.  a.  6,  to  recoTer  damagea'agaiiist  one 
who  had  refased  to  accept  and  pay  for  stock  agreed  to  be  sold  to  him,  it  is  Decenary  to  ' 
prove  an  actual  transfer  of  the  stock  to  some  other  person  before  the  action  brought ;  and 
proof  alone  of  a  contract  to  sell  to  such  other  person  before  the  action  brought  thoogh 
followed  up  by  an.actual  transfer  afterwards,  is  not  sufficient  to  sustain  the  action. 

IN  an  action  on  the  case,  framed  on  the  atat.  7  Geo.  2,  c.  8,  to  recover  the 
difference  of  stock,  the  plaintiffs  declared,  that  at  the  times  of  making  the 
several  sales  and  offers  of  transfer  aflermentioned,  viz.  on  5th  of  May  1803, 
they  were  entitled  to  the  interest  or  share  of  lOOOZ.  stock  3  per  cent,  cons.f 
standing  in  the  books  of  the  Bank  of  England  in  the  name  of  Daniel  Eliason 
as  their  trustee ;  and  being  so  entitled,  it  was  agreed  between  them  and  the 
defendant,  that  the  plaintins  bargained  to  sell  and  the  defendant  to  buy  of 
them  their  interest  in  the  said  stock,  at  the  price  of  70  lr4Z.  for  money,  and 
the  said  stock  was  to  be  transferred  on  that  day  into  the  name  of  the  defen* 
dant,  and  he  was  then  to  pay  the  price  of  the  same  to  the  plaintiffs :  and  the 
said  agreement  being  so  made,  afterwards,  Sec.  in  consideration  that  the  plain* 
tiffs,  at  the  instance  of  the  defendant,  had  promised  to  perform  the  said  agree- 
ment in  every  thing  on  their  parts  to  be  performed,  tne  defendant  promised 
to  the  plaintiffs  to  perform  every  thing  on  his  part,  &c.  The  plaintiffs  then 
averrecl,  that  they,  on  the  said  5th  of  May  1803,  u)ere  ready  and  willing  to 
transfer  the  stocK  at  the  price  aforesaid,  and  in  pursuance  of  the  said  sale^ 
and  did  then  and  there,  in  due  manner  tender  and  offer  to  transfer  the  same, 
&c.  to  the  defendant,  according  to  the  said  sale,  and  to  make  the  proper  en- 
tries, Sec.  in  the  books  of  the  bank,  &c.,  of  all  which  premises  the  defendant 
then  and  there  had  notice,  and  was  then  and  there  requested  to  accept  and 

Say  for  the  said  stock,  but  the  defendant  then  and  there,  and  from  thence 
itherto  has,  refused  to  accept  the  said  transfer,  or  take  the  interest  so  sold  to 
him,  or  pay  for  the  same,  according  to  the  said  sale.  And  then  the  plaintiffs 
averred,  that  from  the  time  of  their  making  such  tender  and  offer  as  aforesaid 

(a)  R.andO.ofB.R.48. 
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until  the  commeneement  of  this  suit  they  were  unable  to  sell  the  said  stock, 
or  any  part  of  it,  at  or  for  the  price  or  rate  aforesaid.  And  the  plaintiffs  af- 
terwards, and  before  the  commencement  of  this  sail,  viz.  on  the  9th  of  June 
1803,  sold  the  said  stock  at  a  less  price  than  aforesaid,  viz.  for  68  3-4Z.  per 
cent.  &c.  There  were  other  counts  laying  the  same  transaction  in  different 
ways  :  concluding  to  the  plaintiffs'  damage,  &c. 

At  the  trial  before  Lora  EUenborougk,  C.  i.  at  the  sittings  after  last  term, 
at  Guildhall,  it  appeared  that  the  plaintiffs,  who  resided  abroad,  had  written 
to  their  agent  Mr.  Eltasorit  on  the  22d  of. April  1803,  advising  him  to  sell 
out  their  stock  as  soon  as  stocks  rose  to  a  certain  price.  And  an  opportunity 
offering  for  this  purpose,  on^the  5th  of  May,  upon  intelligence  then  supposed 
to  have  been  communicated  by  one  of  his  Majesty's  Secretaries  of  State  to 
the  Lord  Mayor  of  London,  purporting  that  all  differences  subsisting  between 
this  country  and  France  were  happily  terminated  ;  (a  letter  which  very  soon 
aflerveards  turned  out  to  be  a  forgery) ;  in  consequence  of  which  the  stocks 
suddenly  rose  to  70  1-4/.,  Eliason*s  broker  contracted  for  the  sale  of  the  stock 
at  that  price  to  the  defendant,  and  a  transfer  was  on  the  same  day  directed  to 
be  made  to  him,  and  the  ticket  necessary  for  making  the  transfer  was  given 
in  at  the  Bank.  But  before  such  transfer  could  be  made,  the  fraud  was  dis- 
covered, and  the  defendant  refused  to  execute  his  bargain,  though  the  stock 
was  formally  tendered  to  him  on  the  same  day.  In  consequence  of  the  de- 
fendant's refusal,  Eliason  wrote  to  his  principals  abroad,  the  plaintiffs,  and  on 
the  receipt  of  their  answer  the  plaintifi^'s  broKer  received  directions  to  sell  the 
stock  on  the  9th  of  June  following,  and  a  contract  of  sale  was  then  accord- 
ingly mi^de  to  a  Mr.  Cope  for  &7  1-4/*  ex.  div, ;  but  as  the  stocks  were  then 
shut  no  transfer  could  be  made,  nor  was  any  in  fact  made  till  the  opening  on 
the  6th  of  July  1803.  The  declaration  was  of  Trinity  term  last,  and  the 
memorandum  on  the  Niri  Prius  record  was  of  the  25th  of  June  to  which  day 
of  course  the  commencement  of  the  action  related.  Lord  EHemboromgh,  V. 
J.  was  of  opinion,  that  an  actual  resale  and  transfer  were  necessary  by  the 
Stat.  7  Geo.  2,  c.  8,  to  the  maintenance  of  the  action,  and  that  the  mere  con- 
tract of  sale  which  took  place  on  the  6tb  of  June  was  not  sufficient  in  itself 
without  the  actulil  transfer,  which  was  the  completion  of  the  sale,  which  was 
not  made  till  after  the  commencement  of  the  action  ;  he  therefore  nonsuited 
the  plaintiff*.  And  on  a  former  day  of  this  term  a  rule  nisi  was  obtained  for 
setting  aside  the  nonsuit  and  having  a  new  trial.  Which  was  moved  on  the 
grounds,  1st,  that  an  actual  transfer  was  not  necessary  to  support  the  action  ; 
or,  2d1y,  if  ix'  were,  yet  that,  when  made,  it  would  relate  back  to  the  time  of 
the  sale,  which  was  before  the  action,  and  the  only  thing  required  by  the  stat- 
ute to  sustain  the  action. 

Giltbs  (and  Marryat  was  to  have  argued  on  the  same  side)  shewed  cause 
against  the  rule.  This  action  is  framed  on  the  6ih  clause  of  the  stat.  7  Geo. 
2.  c.  8,  which  enacts,  "that  no  person  who  shall  sell  any  stock  to  be  delivered 
**  and  paid  for  on  a  certain  day,  and  which  shall  be  refused  or  neglected  to 
"  be  paid  for  according  to  such  agreement,  shall  be  obliged  to  tranrfer  the 
'*  same,*'  (that  is,  to  the  person  so  refusing  to  pay  for  it) :  *'  but  it  shall  be 
"  lawful  for  such  person  to  sell  such  stock  which  shall  be  so  refused  or  neg- 
"  lected  to  be  paid  for  to  any  other  person  for  the  best  price  which  can  be  ob- 
"  tained  :  and  after  such  sale  to  receive,  (if  the  parties  can  agree,)  or  to  re- 
"  cover  as  aforesaid  from  the  person  who  first  contracted  for  the  same, 
'*  all  the  damage  which  shall  be  sustained  thereby."  Now  as  well  from 
the  reason  of  the  thing  as  from  comparing  this  with  the  antecedent  and 
subsequent  clauses,  it  appears  that  sale  must  mean  transfer  ;  because  till  the 
actual  transfer  of  the  stock,  or  the  delivery  of  it  to  the  purchaser,  the  sale 
is  not  complete ;  it  is  only  a  contract  for  sale  ;  it  rests  in  fieri.  The  sale  is 
not  of  any  specific  thing;  but  it  would  be  a  sufficient  performance  of  such  a 
contract  though  the  holder  had  sold  his  own  stock  to  another  than  the  one 
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with  whom  he  first  contracted,  provided  by  the  purchaae  of  new  stock  of  the 
same  denominatioD  he  was  enabled  to  make  good  his  bargain  in  lime  by 
transferring  it  to  the  first  contractor.  So  in  Butterfield  q.  t.  v.  JVindle{a)  the 
sale  of  coals  was  holden  to  be  in  that  county  where  the  contract  was  perform- 
ed and  the  delivery  made,  and  not  where  the  contract  of  sale  only  took  place. 
Besides,  the  policy  of  the  act  was  to  prohibit  mere  gambling  speculations  on 
the  price  and  fluctuations  of  stock,  without  any  reid  purchases  taking  place. 
This  could  only  be  insured  by  requiring  an  actual  transfer  of  the  stock  pre- 
vious to  any  recovery  of  damages  either  for  the  not  delivering  or  not  paying 
for  it  ^  By  the  5th  clause,  therefore,  it  is  stipulated,  *^  for  preventing  tne  evu 
'*  practice  of  compounding  or  making  up  differences  for  stocks  bought,  sold, 
*'  or  agreed  so  to  be,"  that  no  money  or  other  consideration  be  paid,-dEC.  for 
the  compounding,  &ic.  any  difference  '*  for  the  not  delivering,  transferring, 
"  having,  or  receiving"  any  stock,  &c.  <*  or  for  the  not  performing  of  any  con- 
*'  tract  or  agreement  so  stipulated  and  agreed  to  be  performed ;  InU  that  every 
*'  such  contract  and  agreement  shall  be  specifically  performed  and  executed  on 
**  all  sidest  and  the  stock  or  security  agreed  to  be  astignedf  transferred^  or  de- 
**  livered^  shall  be  actually  so  done,  and  the  moqey  or  other  consideration 
**  thereby  agreed  to  be  given  for  the  same  shall  also  be  actually  and  really 
**  given  and  paid"  dec.  If  the  act  had  stopped  there,  one  who  had  agreed  to 
sell  to  another  who  was  unwilling  to  perform  his  part  of  the  contract  woidd 
have  been  left  without  remedy ;  Mcause,  if  the  contract  were  at  all  events  to 
be  specifically  performed  before  he  was  entitled  to  recover  his  damages,  he 
must  first  have  gone  into  a  court  of  equity.  To  remedy  which,  without  in- 
vading the  principle  of  the  statute,  the  6th  clause  was  framed,  which  substi- 
tutes an  actual  sale  and  transfer  to  another. purchaser  in  lieu  of  that  to  the 
original  contractor,  and  then  enables  the  seller  to  recover  the  difference,  if  any» 
in  damages.  But  unless  an  actual  transfer  were  required  the  whole  policy  of 
the  act  would  be  defeated ;  for  then  the  seller  might,  after  recovering  the  dif- 
ference, still,  retain  the  stock  which  he  had  contracted  to  sell,  and  under  such 
a  cover  effect  would  be  given  to  those  speculations,  unfounded  on  any  real 
transactions,  which  the  legislature  meant  to  prohibit  by  the  6th  clause(3). 
This  construction  is  rendered  still  more  evident  by  the  7th  clause,  which  pro- 
vides "  that  it  shall  be  lawful  for  any  person  who  shall  buy  any  stock,  &c. 
"  to  be  accepted  and  paid  for  on  a  future  day,  and  which  shall  be  neglected  or 
'*  refused  to  be  transferred^  to  buy  the  like  quantity  of  such  stock  of  any  other 
"  person  at  the  current  market  price,  and  to  recover,  and  receive,  after  such 
"  purchase  and  acceptancct  (if  the  parties  can  agree),  from  the  person  who 
**  first  contracted  to  sell  or  deliver  the  same,  the  damage  which  shall  be  sus- 
**  taioed  by  reason  of  the  not  delivering  or  not  transferring  such  stock  or 
'*  other  securities."  If  then  the  transfer  of  other  stock  be  specifically  requir- 
ed to  be  made  to  the  buyer  under  the  7th  clause,  to  enable  him  to  recover 
damages  against  the  stock  owner  who  had  originally  contracted  to  sell  to  him» 
and  who  had  not  performed  his  contract,  that  shews  what  sort  of  sale  was 
meant  in  the  6th  clause  to  be  made  by  the  stockholder  who  had  contracted  to 
sell  to  one  who  had  refused  to  accept  the  stock,  in  order  to  entitle  such  stock- 
holder to  recover  the  difference,  namely,  a  sale  perfected  by  an  actual  transfer. 
Erskine  (with  whom  Garrow  and  tvigley  were  to  have  argued)  in  sujpport 
of  the  rule,  admitted  that  if  in  consequence  of  the  necessity  for  Mr.  Eiiason 
to  write  to  the  plaintifls  abroad,  and  to  wait  their  answer  till  the  9th  oiJune, 
the  stocks  had  risen  at  any  period  in  the  mean  time  to  as  high  a  price  as  that 
which  the  defendant  had  contracted  to  give,  by  which  the  plamtiffs  would 
have  been  enabled  to  have  sold  out  without  incurring  any  loss,  it  might  have 

(a)  Anttf,  475.  !""" 

{b)  The  wordi  of  thii  olause  aie,  that  **  no  money  or  other  eonnderatioa  whatsoever  (ex» 
**  cept,  Ac.)  shall  be  vokmtmrilit  given,  paid.  Ac.  Kir  the  compoomling,  Ac.  any  diilbienoe 
•*fof  the  not  deHvering,  Ac.  stock."  r-       -ti  .r 
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been  sn  answer  to  this  action  for  the  difference  of  the  price  at  which  they  ac- 
toally  sold  their  stock  on  the  9th  of  June :  bnt  they  could  not  have  sold  for 
more  than  they  did  on  any  intermediate  day  ;  and  as  the  difference  was  the 
true  measure  of  damage,  that  must  relate  to  the  time  of  the  sale  agreed  to  be 
made,  and  not  to  the  subsequent  transfer  in  pursuance  of  such  sale.  The 
contract  of  sale,  therefore,  was  the  only  criterion  of  the  damages,  and  the 
operative  words  of  the  6th  section  refer  only  to  the  sale,  ,and  not  to  the  trans* 

•  fer ;  and  the  requiring  of  a  transfer  in  other  clauses  more  strongly  marks  the 
difference.  If  the  statute,  had  stopped  at  the  5th  clause,  the  stockholder,  be- 
fore he  could  have  had  his  remedy,  must  have  transferred  his  stock  into  the 
name  of  one  who  was  perhaps  an  insolvent :  to  remedy  which  inconvenience 
the  6th  toction  was  made,  which  regards  merely  the  contract  of  sale,  and  not 
the  actual  transfer ;  and  it  speaks  of  persons  who  shall  sell  stock  to  be  deliv 
^ed  and  paid  for  on  a  certain  day  ;  and  in  case  the  buyer  refuses  to  make 
good  his  bargain^  it  enables  the  stockholder  to  sell  to  any  other,  and  after 
such  sale  to  receive  or  recover  the  difference.  The  legislature,  therefore,  so 
Cur  considered  that  there  might  be  tisale  distinct  from  a  transfer  of  stock,  that 
it  enables  the  holder,  in  case  of  a  sale  to  one  who  will  not  pay,  to  withhold 
the  transfer  and  sell  to  another ;  and  this  would  hold  good  as  well  in  regard 
to  the  second  as  the  first  sale.  The  use  of  tequiring  the  sale  was  to  ascer* 
tain  the  measure  of  damage,  and  the  party  to  whom  it  was  sold  would  of 
course  compel  the  transfer  to  be  made ;  otherwise,  by  the  7th  section,  he  may 
in  his  turn  buy  the  like  quantity  of  another,  and  recover  the  difierenc^.  But 
supposing' a  transfer  to  be  necessary,  yet  when  made  it  will  have  relation  ta 
the  time  of  the  sale,  so  that  the  Court  may  be  assured  at  the  trial  that  the 
sale  itself  was  real,  and  not  pretended  only,  in  evasion  of  the  act. 

Lord  Ellbnborough,  C.  J.  The  object  of  the  act  was  to  prevent  radically 
all  dealings  in  stock  by  persons  who  were  not  proprietors,  and  who  should 
not  actually  make  a  transfer  of  their  interest  in  the  stock.  And,  therefore,  to 
entitle  the  proprietor,  to  recover  damages  in  any  case  for  the  non-performance 
of  a  contradt  for  the  purchase  of  his.  stock,  he  must  either  specifically  carry 
that  contract  into  execution  by  first  making  a  transfer  to  the  party  with  whom 
he  contracted,  according  to  the  5th  section  ;  or,  in  case  of  the  insolvency  or 
inability  of  the  latter,  by  first  making  an  actual  transfer  to  a  substituted  pur- 

'  chaser,  according  to  the  provision  of  the  6th  section,  and  then  he  mat  recov- 
er the  difierence  against  the  original  contractor.  But  in  no  case  shall  any 
consideration  be  voluntarily  paid  for  the  compounding  any  difierence  for  the 
not  transferring  stock ;  but  there  must  be  an  actual  transfer:  and  then  the 
difierence  between  the  purchase-money  contracted  for  and  that  actually  re- 
ceived shall  be  the  measure  of  the  damage  tabe  recovered.  The  5th  section 
requires  that  the  contract  shall  be  specifically  performed  :  but  that  cannot  be 
said  to  be  a  specific  performance  wnere  any  thing  executory  remains  to  be 
done.  The  stock  agreed  to  -be  assigned,  transferred,  or  delivered,  shall  be 
actually  so  done.  The  money  too  agreed  to  be  given  shall  be  actually  and 
really  given  or  paid.  The  6th  section  merely  enables  the  proprietor  to  sub- 
stitute another  purchaser  in  lieu  of  him  with  ^hom  he  had  contracted,  and 
who  had  refused  or  neglected  to  pay  for  the  stock ;  but  that  is  to  be  done  in 
the  same  manner,  by  an  actual  sale  and  transfer :  and  then  the  price  actually 
paid,  compared  with  that  which  was  contracted  to  be  paid,  is  to  form  the 
measure  of  damages  for  the  non-performance  of  the  original  contract.  The 
act  jBaya,  that  after  such  sale  the  party  shall  receive vr  recover  the  damage; 
but  that  cannot  be  till  after  the  comnfetion  of  the  contract  of  sale,  which  is  by 
the  transfer.  In  each  case  providea  for  by  the  act  there  must  be  a  specific 
contract  of  siile  executed:  and  when  the  contract  of  sale  is  thus  perfected,  the 
difference  is  that  which  the  party  is  entitled  to  recover  in  damages  against 
the  person  with  whom  he  had  contracted,  and  who  had  refused  to  perform 
his  contract     The  words  are  '<  That  no  person  who  shall  sell  any  stock," 
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<be»  There,  indeed,  the  word  sell  is  not  used  in  its  proper  sense,  as  denoting 
a  perfect  and  complete  sale,  but  in  a  looser  sense,  as  denoting  a  contract  for 
eale,  an  inchoate  sale  as  it  may  be  called, .  one  to  be  perfected  afterwards  by 
an  actual  transfer :  for  the  clause  goes  on  to  say,  Hhat  no  person  who  shall 
sell  stock  *'  to  be  delivered  and  paid  for  on  a  certain  day,  and  which  shall  be 
**  refused  or  neglected  to  be  paid  for  according  to  such  agreement,  shall  be 
**  obliged  to  transfer  the  same;**  but  he  may  sell  such  stock  to  any  other  per- 
son, &e,  and  after  such  sale,  receive  or  recover  from  the  first  contractor  the 
damage  sustained  by  his  breach  of  contract.  But  the  whole  context  and  spirit 
of  the  act  shews  that  by  the  word  s(Ue  in  the  latter  part  was  meant  not  mere- 
ly a  contract  of  sale,  but  a  sale  properly  so  called,  followed  up  and  perfected 
by  an  actual  transfer :  for  otherwise  the  whole  poHcy  of  the  act  might  be  de- 
feated, as  a  man  might  make  twenty  contracts  of  sale  of  the  same  stock,  and 
satisfy  the  words  of  the  act  by  stipulating  for  as  many  contracts  of  resale,  pay- 
ing or  receiving  the  difference,  without  the  stock  beitig  ever  actually  transfer- 
red out  of  his  own  name.  But  there  can  \je  but  one  transfer  of  the  same  stock ; 
and  that  was  the  security  intended  by  the  legislature  for  the  reality  of  the 
transaction.  Here  it  unfortunately  happened,  that  the  stock  was  shut  at  the 
time  when  the  contract  of  sale  was  made,  in  consequence  of  which  no  trans- 
fer could  be  made  of  it  at  the  time;  but  we  cannot  supply  the  omission  ;  and 
for  want  of  such  transfer  before  the  action  brought  thQ  requisite  of  the  act 
has  not  been  complied  with,  and  the  plaintiff  cannot  sustain  his  action. 

Gbosb,  J.  The  statute  was  meant  to  prevent  all  gambling  speculations  in 
the  stocks,  and  that  damages  for  non-performance  of  contracts  for  the  sale  of 
stock  should  only  be  computed  upon  real  transactions.  And  for  this  pur- 
pose no  method  could  be  more  effectual  than  requiring  an  actual  transfer  of 
the  stock  before  any  action  for  damages  for  the  breach  of  any  contract  for 
the  sale  of  it  could  be  maintained.  And  this  is  what  the  act  requires  to  be 
done.  Therefore,  where  stock  has  been  contracted  to  be  sold',  and  it  is  after- 
wards refused  to  be  accepted  and  paid  for,  the  act  requires  that  it  shall  first 
be  sold  to  some  other  person  before  any  action  can  be  brought  for  the  breach 
of  the  first  contract.  'This,  from  the  whole  view  of  the  act,  apd  comparing 
the  several  clauses  together,  must  be  meant  of  a  sale  followed  up  and  per- 
fected by  an  actual  transfer ;  without  which  the  object  of  the  legislature 
could  not  be  attained. 

LAvntEMCB,  J.  The  6th  section,  it  must  be  confessed,  is  rather  awkward- 
ly worded  ;  for  though  in  other  parts  of  the  act  the  transfer  is  expressly  men- 
tioned, yet  it  is  not  in  terms  required  in  that  part  of  the  clause  on  which  this 
question  arises.  A  contract  of  sale  may  indeed  be  complete  before  the  trans- 
fer of  the  stock ;  and  by  virtue  of  such  a  contract  the  owner  would  be  compel- 
lable to  make  a  transfer  in  order  to  complete  the  sale  :  and  so  the  act  consid- 
ers it :  for  if  the  buyer  neglect  or  refuse  to  pay  for  his  bargain,  the  act  ab- 
solves the  seller  from  transferring ,  the  stock  to  him  :  And  in  that  sense  the 
^ale  and  the  transfer  of  the  stock  may  be  difiTerent.  Yet  taking  the  whole 
act  together,  the  legislature,  by  the  word  sale  (*'  after  such  sale,")  must 
have  intended  a  sale  followed  up  and  perfected  by  a  transfer,  otherwise  the 
object  of  the  law  might  be  defeated.  The  5th  sect,  provides  for  the  case  be- 
tween the  original  parties  to  the  contract ;  and  there  is  an  express  provision 
that  the  stock  shall  be  transferred.  The  6th  section  provides  for  the  case 
where  the  stock  is  refused  to  be  paid  for  by  the  buyer ;  and  it  enables  the 
seller  to  withhold  the  transfer  and  sell  to  another  ;  and,  afler  such  sale  gives 
the  remedy  for  damages  against  the  original  contractor.  Still  keeping  in 
view,  therefore,  the  necessity  of  a  real  transaction,  this  clause  merely  ena- 
bles the  seller  to  substitute  another  purchaser  in  lieu  of  the  first,  who  had 
made  default  in  payment :  and  it  is  clear  by  the  5th  clause,  that  there  must 
have  been  a  transfer  to  him.  Then  again  under  the  7th  section,  which  gives 
a  remedy  to  the  buyer  to  whom  the  stock  is  refused  to  be  transferred,  it  is 
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clear  that  no  action  can  be  maintained  tiU  after  the  pnrchase  and  aeoeptanee 
of  other  like  stock  ;  and  the  damages  are  given  against  the  seller  for  not  de» 
livering  or  transferring  the  stock  or  other  securities.  Therefore^  construing 
the  whole  together,  it  is  evident  that  the  legislature  meant  that  the  actuad 
transfer  of  the  same  or  other  stock  should  precede  the  action  for  the  recovery 
of  damages  for  the  not  buying  or  not  selling  stock  contracted  to  be  bought  or 
sold.  There  could  be  no  reason  for  putting  the  buyer  and  seller  in  difierent 
situations  with  regard  to  their  respective  remedies  for  a  breach  of  the  same 
contract ;  more  especikily  as  it  is  evident  that  the  legislature  looked  to  the 
actual  transfer  of  the  stock  as  the  means  to  provide  against  gambling  specu- 
lations. 

Le  Blanc,  J.  It  is  no  uncommon  thing  in  the  construction  of  statutes  to 
give  different  meanings  to  the  same  word  used  in  different  parts  of  an  act, 
where  it  is  clear  that  it  is  used  in  a  difierent  sense.  Here  the  legislature,  in 
the  first  part  of  the  6ih  clause,  has  used  the  word  ^eZZ  to  mean  a  amtract  to 
sMt  and  in  the  latter  part  they  have  used  it  to  mean  a  sale  completed  by  a 
transfer.  And  this  is  evident  from  comparing  that  with  the  5th  and  7th 
clauses.  The  object  of  the  legislature  certainly  was  to  prevent  gambling 
transaictions  in  the  funds  by  persons  making  pretended  bargains  for  the  pur- 
chase of  stock,  when  no  stock  was  in  fact  transferred,  b^t  only  the  differences 
of  the  prices  settled  at  the  appointed  times.  .It  therefore  provided,  that  no 
person  should  be  entitled  to  recover  damages  against  another  as  for  refusing 
to  buy  or  sell  stock,  except  there  was  a  convincing  proof  given  that  the  parties 
were  fair  and  bona  fide  buyers  and  sellers  of  the  stock,  by  their  having  Re- 
spectively put  themselves  fairly  into  the  condition  they  assumed  to  contract 
for  by  an  actual  transfer  in  the  case  of  a  seller  of  the  stock,  which  he  had  con- 
tracted to  sell,  or  in  that  t>f  a  buyer  by  the  actual  acceptance  and  receipt  of  the 
same  quantity  of  stock  which  he  had  before  agreed  to  purchase.  And  such 
transfer  was  looked  to  as  the  criterion  of  a  fair  transaetiofi  for  the  purchase 
or  sale  of  stock..  For  otherwise  a  man  who  had  made  one  contract  for  sale 
which  had  been  broken,  and  for  which  he  sought  to  recover  damages,  might 
make  a  contract  for  the  sale  for  the  purpose  of  trying  his  cause  and  ascertain- 
ing his  damages,  with  a  stipulation  for  a  resale  of  the  same  stock  to  him  af- 
ter the  purpose  was  answered.  And  thus,  after  ail,  the  case  would  turn  out 
to  be  one  of  those  very  transactions  which  the  legislature  meant  to  prevent. 

Rule  discharged.(l) 

(1)  Vide  Bardmofe  v.  Grifery,  5  East,  107, 109. ' 
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ABANDONMENT. 
See  IjifuKAVCE,  No.  4. 

ABATEMENT. 
A  DirsMDAWT  putting  in  a  plea  in  abate- 
mtnt  in  time,  with  an  affidavit  in  the  usual 
form,  that  the  promiaes  eontaiiud  in  the 
d^daratioH  were  entered  into,  if  at  all,  b^ 
otben  aa  well  as  hiroself;  which  affidavit 
was  sworn  at  Liverpool  on  the  day  of  fil- 
init  the  declaration  in  .town,  and  before 
the  defendant  could  have  seen  it;  was 
holden  not  to  be  a  nullity,  so  as  to  entitle 
the  plaintiffto  si^  interlocutory  jud|rment 
as  tor  want  of  a  plea.  Lang  v.  dmber^ 
M.  44  G.  a  457 

ACCORD  AND  SATISFACTION. 
One  of  three  joint  covenantors  gtree  a  bill 
of  exchange  for  part  of  a  debt  secured  by 
the  covenant,  on  which  bill  judgment  is 
recovered  :  held  such  judgment  to  be  no 
bar  to  an  action  of  covenaint  acainst  the 
three;  such  bill,  though  stated  to  have 
been  ffiven  for  the  payment  and  in  satis- 
faction of  the  debt,  not  being  averred  to 
have  been  accepted  as  satisfaction,  nor  to 
have  produced  it  in  fact.  Drakt^  Clerk^ 
V.  MitckeU  emd  0lker$,  H.  43  G.  3.        131 

ACTION. 
The  plaintiff  is  entitled  to  recfiver  for  goods 
sold  and  delivered  unon  credit  for  a  certain 
time ;  it  appearing  by  the  special  memo- 
randum that  the  Dill  waa  filed  on  a  day 
aubaequent  to  the  expiration  of  the  credit, 
though  the  writ  appeared  to  have  iaaued 
before.  But  if  the  defendant  were  actual- 
ly arreated  before  the  credit  expired,  jein- 
iU  that  be  baa  his  remedy  in  damages.— 
awtmeau  v.  Wettgmrtk^  T.  43  G.  3.      332 

ACTION  ON  THE  CASE. 

See  PtXADiHO,  No.  9. 

1  lo  an  action  agiiiut  thxte,  whexcin  the 


plaintiff  declared  that  Ihey  had  the  Ibading 
of  a  hogiihead  of  the  plaintiffs,  for  a  cer- 
tain reward  to  be  paid  to  one  of  them,  and 
a  certain  other  reward  lo  the  other  two, 
and  that  the  dtfendantt  no  negligently  con- 
ducted themaelvea  in  the  loading,  Ac  that 
the  hogshead  was  damaged  :  held  that  the 
gist  ofthe  action  was  tm  tort^  and  not  the 
eentrott  out  of  which  it  arose ;  and  there- 
fore that  on  plea  of  not  guilty,  the  two 
being  acquitted,  judgment  might  be  had 
against  the  third,  who  was  found  guilty. 
Govott  y.  Rmdnidge  and  others^  M.  43  G. 
3.  4& 

2  Where  a  plaintiff  declared  that  the  de> 
fondants  who  had  chartered  his  ship,  put 
on  board  a  dangerous  commodity,  (by 
which  a  loss  happened)  wUhdntt  due  notice 
to  the  captain  or  any  other  peraon  em- 
ployed in  the  navigation,  it  lies  upon  him 
to  prove  such  negative  averment.  And  it 
being  shewn  that  the  commodity  was  de- 
livered by  the  defendant's  officer,  and'  re«- 
oeived  by  the  firat  mate  of  the  plaintiff's 
^ip  (which  first  mate  was  dead,  and  no 
other  person  was  prpsent  to  depose  to  the 
conyersation  whicli  passed  between  them)^ 
held  that  the  best  evidence  of  the  fact 
could  only  be  given  by  the  defendant** 
officer,  w|io  delivered  the  commodity  on 
board  to  such  first  mate,  and  that  the  ac- 
tion could  not  be  sustained  by  secondary 
evidence  WVUama  y.  the  East  India  Com' 
pony,  M.  43  G  3.  1041 

3  No  action  wilt  lie  for  not  preventing  Hut 
pemutting  and  oufering  the  plainttffe»be 
arrested,  after  payment  of  debt  and  casta 
owing  to  the  defendant,  upon  a  writ  sued 
out  before  such  payment  Malice  is  the 
gist  of  all  actions  for  injuries  of  tfcat  na- 
ture.   Page  y.  fTtp/s,  H.  G.  3.  IGO 

4  In  an  action  acrainst  the  hundred  on  the 
Stat.  9  G.  1.  c.  22,  for  damage  sustained  by 
the  wilful  burning  of  the  party'e  bam,  it 
is  a  precedent  condition  that  tfte  party 
grieved  should  within  the  time  limited 
giyo  in  hii  exaqunation  upon  oatb  before 
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a  maffistrate  whether  or  not  he  knew  the 
offender  or  offenders,  or  any  of  theni :  and 
an  examination  on  oath,  in  which  the  par- 
ty only  swore  that  he  suspected  that  the 
fact  was  done  by  some  person  or  persons 
to  him  unknown,  is  not  sufficient  within 
the  statute,  still  less  in  sopoort  of  an  aver- 
ment In  the  declaration  tnat  he  g^ve  in 
such  examination,  &.c.  in  and  by  which  it 
appeared  that  the  plaintiff*  did  not  know 
the  person  or  persons  who  committed  the 
fact.  For  non  constat  by  the  terms  of  such 
examination  that  the  plaintiffdid  not  know 
some  of  the  offenders,  if  there  were  sever- 
al. Tkurtdl  ▼.  The  InkahUaiUs  of  the  Hun- 
dred of  Mulford  and  Lothingland^  in  the 
county  of  Suffolk,  H.  43  G.  3.  199 

5  "Where  one  accidentally  drove  his  carriage 
against  another's,  the  remedy  is  trespass 
and  not  ease  ;  the  injury  being  immediate 
from  the  act. d one  ;  though  he  were  no 
otherwise  blameable  than  by  driving  on  the 
wrong  side  of  the  road  in  a  dark  night 
The  distinction  is,  that  where  the  injury  is 
immediate  from  an  act  of  force  by  the  de- 
fendant, the  remedy  is  in  trespass ;  where 
the  injury  is  only  consequential  to  an  act 
before  done  by  the  defendant,  there  an  ac- 
tion on  the  case  lies.    Leame  v.  Bray^  E. 

43  G.  3.  2a6 

6  Where  goods  were  sold  upon  a  contract 
that  the  vendee  was  to  pay  for  them  in 
three  months  ffyabiUoftUHf  months :  held 
that  the  contract  was  for  a  credit  ofjEve 
months,  and  therefore  that  assumpsit  for 
goods  sold  and  delivered  could  not  be 
brought  at  the  end  of  three  months  upon 
the  neglect  of  the  vendee  to  give  his  bill 
at  two  months  ;  the  ^medy  being  by  a 
special  action  on  the  case  for  damages  for 
the  breach  of  contract  in  not  giving  such 
hWl  Mussen  v.  Price  and  another,  T.  43 
G.3:  ,365 

S.  P.  in  Miller  v.  Shawe,  Lancaster  Lent 
assises,  1801,  cor.  Chambre,  J.  But  after 
t^  time  of  credit  expired  indebitatus  as- 
sumpsit lies.  lb. 

7  Where  a  carrier  gives  notice  to  his  custo- 
mers  that  he  will  not  be  accountable  for 
any  parcel,  &c.  of  more  than  52.  value,  un- 
less entered  as  such  and  paid  for  according- 
ly ;  if  a  parcel  be  sent  above  that  value, 
without  being  entered  and  paid  for  as  such, 
and  it  be  lost,  the  owner  is  not  entitled  to 
recover  any  thing.    Itett  y.  Mounlainy  M. 

44  G.3.  467 

ACT  OF  GOD. 
Ses  CoRDiTiov,  No.  1.   ' 

ADMINISTRATOR,  EXECUTOR,  &d. 

1  Where  the  plaintiff'  had  recovered  judg- 
ment against  a  testator  in  his  lifetime,  and 
afterwards  bad  judgment  of  execution  a« 
gainst  the  executors  in  ffci./a.,  upon  which 
judgment  he  Sued  the' executors  in  debt  in 
the  delintt,  suggesting  a  devastavit :  held 
that  the  executors  being  fixed  conclusively 
with  assets  by  such  latter  judgment,  the 
issue,  upon  nfln  detinet,  lay  upon  them  to 
prove  tne  due  administration  of  such  as- 


sets, otherwise  the  plaintiff  was  entitled  to 
recover.  Hope  y.  Bogus  and  another^  M. 
43G..3.       '^         ^  '  •\7 

2  A  declaration  against  an  execator  sd^- 
gestine  a  devastavit,  brought  in  the  dett^ 
net  only,  is  at  any  rate  cured  by  verdict. 
But  Semble  that  independent  of  the  ver- 
dict the  plaintiff  on  sucn  a  declaration  mar 
take  judgment  de  bonis  testatoris.  A. 

3  A  count  in  assumpsit  to  the  plaintiff  as  ex- 
ecutriz,  for  money  paid  by  her  to  the  de- 
fendant's use,  may  be  joined  with  another 
count  on  promises  made  to  the  testator ; 
for  non  constat  but  that  she  may  have  been 
compelled  to  pay  the  money  upon  an  obli- 
gation by  the  testator  as  surety  for  the  de- 
rendant  to  a  creditor ;  in  which  case  the 
law  would  raise  an  assumpsit  in  him  to  re- 
imburse the  testator's  estate,  and  the  mon- 
ey so  recovered  by  the  executrix  would  be 
assets.  Ord  v.  Fenwick,  Executrix^  ^^  t» 
error,  M.  43  G.  3.  63 

4  An  action  at  law  lies  against  an  executor 
to  recover  a  specific  chattel  beedeathed, 
aAer  his  assent  to  the  bequest.  J/oeontka 
Demise  of  Lord  Say  and  Sele  v.  Gicy,  M. 
43  G.3.  .  71 

5  Evidence  of  an  acknowledgment  by  the  de* 
fendant  within  atz  yean  of  an  old  existing 
debt  of  above  six  yean  standing  due  to  the 
plaintiff's  intesUte,  bat  which  acknowl- 
edgment was  made  after  the  intestate** 
death,  will  not  suppoit  a  count  by  the  ad- 
ministrator, laying  the  promise  to  be  made 
to  his  intestate,  to  which  the  statute  of 
limitations  was  pleaded.  SareU^  adminis' 
tor,^.y.  Wins,H.43G.3.  803 

AFFIDAVIT. 
See  Affidavit  to  hold  to  bail. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1  In  an  affidavit  to  hold  to  bail  for  161,  and 
uptoards,  it  is  not  sufficient  to  negative  a 
tender  in  bank  notes  of  the  said  sum  of  \6L 
and  upwards ;  though  if  the  negative  had 
been  of  such  tender  .of  the  said  sum  only, 
that  would  be  taken  to  refer  to  the  specific 
sum  mentioned  which  might  be  so  tender- 
ed.   Ford  y.  Lover,  M.  43  G.  3.  G6 

2  A  foreigner  whose  general  residence  is 
abroad,  and  who  only  landed  here  for  a 

'  temporary  purpose,  viz.  to  make  an  affi- 
davit to  hold  the  defendant  to  bail,  may 
properly  describe  his  place  of  abode  to  m 
in  his  own  country,  and  not  at  the  piece 
where  the  affidavit  was  sworn,  within  the 
meaning  of  the  rule  of  Court  Mieh.  15 
Car.  2.  Bouhet  v.  Kittoe,  M.  43  G.  3.      86 

3  Qne  who  became  surety  for  the  defendant 
before' his  discharge  under  an  insolvent 
debtor's  act,  and  was  afterwards  obliged  to 
give  a  new  security  of  a  bond  and  warrant 
of  attorney,  &c.  for  the  old  debt,  cannot 
thereupon  hold  the  defendant  to  bail  by  an 
affidavit  as  for  so  much  money  oaid  to  his 
use.     Taylor  v.  Higgins,  M.  43  G.  3.     93 

4  One  who  was  discharged  out  of  custody 
upon  an  arrest  in  a  former  action,  for  de- 
fault of  the  plaintiff  in  not  declaring  a- 
against  him  in  time,  cannot  be  bolden  to 
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«pecitl  bail  nnder  a  leeond  writ  for  the 
same  cauae  of  aetion  in  aobataqee ;  the 
firat  affidaTit  to  hold  to  bail  being  adapted 
to  a  demand  in  trover  for  cooda,  and  the 
oecond  for  money  had  and  tecei^ed  npon 
a  sapposition  that  the  ffooda  had  been  kold 
by  toe  defendant  for  toe  plaintiff,  and  the 
,  money  received  to  hie  oae*  imlay  ▼.  Et- 
l^j^H.43G.a  157 

AGENT* 
See  Teotsb,  No.  3. 

AGREEMENT. 

Sob  lirsuBAVci,  No.  8  and  9.  Rsspohdintia, 

1  An  exeentory  agreement  for  the  making 
and  patting  ap  m  certain  machinea  in  the 
party'a  houae  ia  required  to  be  atamped 
like  any  other  agreement,  not  being  within 
the  eiception  in  the  atamp  acta  in  favonr 
of  agreementa,  &c.  for  or  relatinz  to  the 
maleof  goods.  Buxton  v.  Beda2/,  H.  43 G. 
3.  .154 

S  A  pariah  cannot  diacharge  themaelYea  by 
any  agreement  with  othera  from  a  liability 
to  do  an  act  reqnired  of  them  by  law.  Ret 
▼.  <iU  Mayor^  ^.  tf  Uwerpool^  M.  43  G. 
3.  55 

3  Ji,  agreea  by  parol  to  aell  an  eatate  to  B. 
OB  certain  terma,  provided  B,  will  eontimte 
C.  hia  tenant,  not  for  one  year  only,  but 
fiovn  uear  to  year,  (C.  having  joat  oefore 
oeen  let  into  poaBeasion  under  a  contract 
for  the  purchase  of  the  eatate,  which  he 
had  failed  to  pay  for  in  time,  and  had  there- 
fore forfeited  hia  deposit  0  ^bd  A,  there- 
upon agreed  to  take  C.*b  forfeited  deposit  , 
aa  part  of  the  purchaae-money :  A,  and  B, 
afterwards  reduce  their  agreement  respect- 
ing the  purchase  into  writing,  in  which  no 
notice  is  taken  of  the  atipulation  concern- 
ing C.*8  tenancy ;  yet  held,  that  thta  atipu- 
lation,  being  collateral  to  the  written  a- 
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ement,  was  binding  upon  B. :  and  that 
agreement  operated  aa  a  tenancy  for 
two  years  certain  at  least,  though  no  rent 
waa  then  mentioned,  but  was  to  be  settled 
afterwarda;  and  that  the  tenancy  could 
not  be  put  an  end  to  at  the  end  of  the  first 
yeex  by  six  montha'  previous  notice  to 
quit.  2>enn  on  the  dmiee  of  Jaddin  v. 
Cartwright,  T.  43  G.  3.  309 

4  A  contract  entered  into  by  a  praettsine  at- 
torney to  relinquish  his  business  ana  re- 
commend his  clients  to  two  other  attomiea 
for  a  valuable  consideration,  and  that  he 
would  not  himself  practise  in  such  busi- 
ness within  certain  limits,  and  would  per- 
mit them  to  make  use  of  his  name  in  their 
firm  for  a  certain  time,  but  without  his  in- 
terference, &e.  was  holden  to  be  valid  in 
law.  Biam,  Executor  of  Buna,  v.C?uy,M. 
44  G,  3,  ''  ^386 

5  A  trust  deed  is  proposed  to  the  creditors 
at  large  of  an  insolvent,  whereby  they  all 
engage  to  accept  pavment  of  their  whole 
debts  by  certain  instalments,  the  four  first 
of  which  are  to  be  guaranteed  by  collateral 
•ecurity,  the  two  last  to  remain  upon  the 
B^U  seemrity  of  the  insolvent :  several  of 
the  creditora  refuse  to  sign  unless  the  plain- 
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tif&  do,  and  the  pkintifis  stipulate  private- 
ly with  the  insolvent  as  the  condition  of 
their  signature  that  he  shall  procure  them 
coUatenl  aecurity  for  the  two  last  instai' 
mente  as  well  as  the  prior  ones ;  conceiv- 
ing that  they  had  collateral  security  origi- 
nally to  cover  their  debt ;  and  upon  the 
faith  of  such  private  agreement  tlwy  sign 
the  general  trust  deed,  which  ia  then  sign- 
ed by  the  rest  of  the  creditors :  held  such 
private  agreement  a  fraud  upon  the  other 
creditors,  and  void ;  although  the  effect  of 
it  were  not  to  aecure  to  the  plaintiffii  the 
payment  of  more  money  than  the  other 
creditors  were  to  reoeivci  but  only  further 
security  for  the  same  aum.  LeuetUr  and 
anoCA«rv.  BoM,M.44G.  a  468 

6  School-money  for  the  education.  &c.  of 
the  defendant's  son,  payable  half  yearly, 
is  not  a  debt  due  till  the  end  of  the  half 
year,  so  as  to  be  proveable  under  a  com- 
mission of  bankruptagainst  the  parent  who 
became  bankrupt  a  few  days  before  the  end 
of  the  half-year,  though  ne  had,  just  be- 
fore hia  bankruptdy,  taken  his  son  home 
for  the  holidays:  toe  contract  not. being 
thereby  put  an  end  to  :  and  consequently 
the  bankrupts*  certi^cate  under  the  stat  5 
G.  2.  c  30,  is  no  bar  to  an  action  against 
him  for  the  half  year's  education,  &o. 
The  Stat.  7  G.  1.  e.31.  a,  1,  which  enablea 
debts  payable  at  a  future  day  to  be  prove.d 
under  the  commission,  is  confined  to  writ' 
ten  securities.  Par  slow  v.  Dearlove,  H.  44 
G.3.  .     4^3 

7  On  the  defendant's  arrest  his  attorney  pro- 
cured his  enlargement  by  undertaking  to 
give  ^  bail-bond  to  the  sheriff  in  doe  time ; 
which  he  aflerwards  neglected  to  do ;  and 
the  plaintiff  recovered  against  the  sheriff 
for  the  escape ;  held  that  such  undertaking 
being  contrary  to  the  stat.  23  H.  6.  c  9,  the 
court  would  not  proceed  summarily  against 
the  attorney  to  make  him  pay  the  debt  and 
costs  for  his  breach  of  fiuth.  Sedgewortk 
V.  ^icer,  H.  44  G.  3.  558 

ALIEN. 
No  matter  of  defence  arising  after  action 
brought  can  properly  be  pleaded  in  bar  of 
the  action  generally,  but  it  ought  to  be 
pleaded  in  bar  of  the  Jurther  maintenanee 
of  the  suit.  Therefore,  where  one  who 
was  an  alien  amy  at  the  time  of  the  ac- 
tion brought  became  an  alien  enemy  before 
plea  pleaded,  and  the  defendant  pleaded 
that  tne  plaintiff  ought  not  to  have  or  main' 
tain  his  action,  because  he  was  before  and 
at  the  time  of  exhibiting  his  frtU,  and  that  he 
now  is,  an  aUen  enemy, ^Ag,  ;  concluding 
that  therefore  the  plaintiff  ought  to  be  bar- 
red from  having  or  maintaining  his  action, 
Ac.  To  which  the  plaintiff  replied,  that 
at  the  time  of  exhibiting  his  bUl  he  was  an 
aUen  amy  ;  wherefore  he  orayed  judgment 
and  his  aamages ;  to  whicn  there  was  a  de- 
murrer. Held  that  the  plea  was  ill  plead- 
ed. But  yet,  as  the  Court  were  ex  officio 
bound  to  give  such  judgment  as  appeared 
npon  the  whole  record  to  be  proper,  with- 
out regard  to  the  issues  found  or  oonfessed, 
or  to  any  imperfection  in  the  prayer  of 
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judgment  on  either  side ;  and  as  it  appear* 
ed  upon  Uie  whole  that  the  plaintiff  was 
now  an  alien  enemyt  and  therefore  incapa- 
ble of  maintaining  further  "his  suit,  judg-. 
.  ment  was  given  that  he  be  hatred  from 
ruRTBSB  having,  or  nudniaining  his  action, 
U  Bret  V.  PapOlon,  IL  44  Qv  3.  628 

AMENDMENT. 

1  If  the  awkrd  of  the  writ  of  inqaitY  on  the 
roH  be  right,  the  teste  of  the  writ,  if  wrong, 
shall  be  amended  bj  it.  Johnson  v.  TouU 
min,  T,  43  G.  3.  377 

2  After  verdict  of  guilty  nix)n  an  indictment 
on  the  sUt  9  Ann.  c.  14,  for  an  assault  on 
account  of  money  won  at  gaming,  the  re- 
turn to  the  writ  of  certiorari  which  had 
been  issued  at  the  instance  of  the  defend- 
ant Was  amended  \>y  inserting  in  the  return 
of  the  caption  the  true  time  when,  and  the 
names  of  the  justices  before  whom,  the 
quarter  sessions  at  which  the  indictment 
was  found  was  holden,  and  the  names  of 
the  jurors  by  whom  it  was  found.  And 
the  entry  roll  and  record  of  JVui  Prius 
were  also  amended,  as  to  the  caption  of 
the  indictment,  (but  not  as  to  the  names  of 
the  grand  jurors,)  by  Aiaking  the  same 
agfpe  with  the  caption  so  amended.  Rex 
v./fttfDarfcy,T,43G.3.  378 

•3  A  return  to  a  wi'it  of  ^erti^aH  issued  at 
the  instfltece  of  the  defendant  was  amended 
by  inserting  therein  the  commission  of 

Xr  and  terminer  by  virtue  of  which,  and 
the  names  of  the  justices  by  whom,  the 
Court  before  whom  the  indictment  was 
found  was  holden,  on  production  of  the 
said  commission  and  the  minutes  taken  by 
the  clerk,  in  Court.  And  also  the  caption 
of  the  indictment  was  amehded  by  insert- 
ing the  names  of  the  grand  jurors  (though 
this  latter  was  holden  not  to  be  necessary 
in  A.  V.  ^yleU,  H.  27  G.  3,  and  was  omit- 
ted there,  and  in  Darlty's  case,  supra). 
Rex  T.  .mkinsan,  T.  24  G.  3,  eited  ib.    378 

4  Also  the  entry-roll  in  the  Treasury,  and 
the  record  of  Jnn  Prius,  in  the  same  cause, 
were  amended,  as  to  the  caption  of  the  in- 
dictment, by  making  it  agree  with  the 
amended  caption.  379 

5  An  amendment  allowed  in  an  action  for  a 
penalty  under  the  bribery  act,  by  altering 
the  venue  from  the  county  at  large  to  an 
interior  jurisdiction,  after  the  time  limited 

•for  commencing  a  new  action  ;  the  partic- 
ularity of  the  declaration  making  it  appear 
probable  to  the  Court  that  the  pfaintiffwas 
proceeding  on  the  same  fact  for  which  the 
action  was  originally  brought,  when  laid 
by  miAake  in  the  wrong  county,  thou&rh 
there  were  no  affidavit  that  it  was'  the 
same./  Petrev.  Craft,  H.44  G.,3.        496 

6  Such  amendment  allowed,  though  it  ap- 
peared that  there  were  distinct  causes  of 

.action  in  the  two  different  counties,  upon 
an  affidavit  that  the  plaintiff  proceeded' on 
a  mistake  in  supposing  that  both  causes  of 
action  could  be  proved  in  the  county 
where  tjie  election  .was  holden.  Dover  v. 
MestasTi  H.  44  G.  3.  407, 


ANNUITY* 

1  Where  the  grantee  of  an  annuity,  set  wmdm 
for  a  defective  regiatrji  brings  an  aetion  for 
money  had  and  reoeivedy  to  recover  back 
the  consideration-moiiey  paid  for  it,  the 
grantor  nmy,  uiider  a  plea  of  set-off,  set  olT 
the  paynients  made  in  respect  of  such  an- 
nuity, though  for  mon  than  six  years,  un- 
less the  plamtiff  reply  the  sUtute  of  Umit- 
ations.    Htdb  V.  £r»dk«,  M.  43  G.  3.      94 

2  The  first  part  of  a  memorial  of  an  annuity 
stating  a  bond,  by  which  oeitain  persons 
became  hotmd  to  the  grantee,  may  be  ex- 
plained by  a  subsequent  nart  setting  forth 
another  bond,  in  which  the  first  is  recited 
as  a  jotnf  and  several  bond :  sUch  recital 
not  tieing  inconsistent  with  we  preceding 
allegation,  but  only  explaining  what  wsm 
before  left  short  in  the  deseription  of  the 
first  bond.    Coare  v.  GibleU,  £.  43  G.  3. 
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3  Where  a  memorial  of  an  annuity  omitted 
to  register  certain  bonds,  whereby  the 
grantor  for  whose  life  the  annuity  was 
granted  bound  himself  toipay  the  granteo 
a  certain  sum,  if  be  went  abroad  in  a  mili- 
tary capacity  during  three  eeveral  years 
following  the  grant  of  the  annuity :  held 
that  the  annuity  was  tjbereby  vacated ;  and 
the  Court  thereupon  set  aside  the  warrant 
of  attorney  and  judgment  given  amongst 
ether  Instruments  Tor  securing  the  annu- 
ity,   Chamur  v.  Whetley^  B.  43  G.  3.  244 

4  A  deed  for  securing  an  annuity  contain- 
ing a  stipulation  that  the  trustee  should 
permit  the  grantor .  to  take  the  rents  and 
profits  until  default  in  the  payment  of  the 
annuity,  and  th^t  in  ease  the  annuity  sk&tdd 
be  in  arrear  for  sixty  days^  the  trustees 
might  enter  and  raise  sufficient  to  satisfy 
it,  and  sufier  the  grantor  to  take  the  over- 
plus from  time  to  time,  is  not  satisfied  by 
a  memorial  only  describing  such  deed  an 
containing  the  usual  powers  of  entry  and 
distress,  and  perception  of  the  rents  and 
profits  of  the  premises,  for  better  securing 
and  enforcing  the  payment  of  the  annui- 
ty.    Des  Enfans  v.  0^  Bryen^  £.  43  G.  3. 
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5  A  bond  to  secure  an  annuity  set  forth  in 
the  memorial  recited  that  the  consideration 
money,  1,40(U.,  was  paid  on  the  24th  of 
Dec,,  when  all  the  deeds  except  one  were 
executed  and  bore  diite ;  and  the  memorial 
also  contained  a  specific  allegation  that  the 
consideration  money  was  paid,  but  without 
stating  any  particular  time ;  but,  in  Act, 
that  one  deed  not  having  been  executed  by 
one  of  the  grantors,  the  grantee  delivered 
over  the  consideration  money  on  tha(  day 
to  another  of  the  grantors  to  be  by  him 
lodged  in  a  banker's  hands  in  the  names 
p£  himself  and  the  grantee's  attorney  till 
that  deed  was  executed ;  and  such  deed 
was  not  in  fact  executed,  nor  the ,  money 
actually  available  to  the  grantors  till  tlie 
26th  of  the  ^^me  month ;  held  that  this 
was  a.'substantial  compliance  with  the  an- 
nuity act,  17  G.  3.  c.  96,  the  time  of  pay- 
ment of  the  consideration  money  not  being 
specifically  required  to  be  stated  by  that 
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•et,  nor  bein^  any  otherwiie  materitl  than 
•8  •nterinc  into  the  question  of  the  value 
of  the  coneider^ion.  And  held,  that  npon 
an  iaaae  taken  (in  an  action  of  debt  on  bond) 
in  general  terma,  without  reference  to  the 
annuity  act,  upon  a  traverse  that  the  con- 
sideration money  was  not  paid  by  the  frtm- 
Cea  to  the  use  of  the  grantors,  evidence 
that  it  was  so  paid  on  the  26th  6y  the  gran- 
tee's agetUj  will  BOstain  the  affirmative  of 
the  iasue  so  generally  framed.  Coare  v. 
GMeU,  T.  43  G.  3.  337 

APPEAL 

1  By  a.  19  of  sUt.  13  6.  3.  c.  78,  where  an 
order  of  justices  has  been  made  for  stop- 
ping up  a  road,  an  appeal  is  given  to  "  the 
••  party  grieved  by  any  such  order  or  pro- 
**  ceeaing  at  the  next  (^rter  Sessions  af- 
**  ter  such  ordtr  made  or  proceedings  had,** 
^. :  held  that  the  appeal  mus^be  made  to 
the  Quarter  Sessions  next  after  the  order 
made,  without  reference  to  any  notice  re-^ 
ceived  by  the  appellant  of  such  order. 
Hex  ▼.  the  Justice  of  Staffordshire,  M^  43 
G.3.  ,  -85 

3  If  upon  an  i^ppeal  lod^d  against  an  or* 
der  of  removal  the  Sessions  are  of  opinion 
that  reasonable  notice  has  not  been  given 
by  ttie  appellant  to  the  respondent  parish, 
they  cannot  dismiss  the  appeal  ^  on  the 
ffround  that  notice  might  have  been  given, 
m  time,  but  are  bound  by  the  direction  of 
the  staL  9  0. 1.  c.  7.  s.  8,  to  adjourn  the 
appeal  to  the  next  sessions.  Rez  v.  The 
Justices  of  Buckinghamshire^  H.  43  G.  3. 
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ARBITRATION. 
Su  Award. 

AtlREST. 

1  A  defendant  in  a  canse,  attending  an  arbi- 
trator to  be  examined  as  a  witness  under  a 
rale  of  Gonrt,  is  privileged  iirom  arrest, 
eundo,  morando,  et  redeundo.  Spenee  v. 
StumrtBart,NL.4ZG.Z.  57 

2  No  action  will  lie  for  not  prevetOinf  but. 
^srmttttiiig  attd  suffering  the  plaintiff  to  be 
arrested,  after  payment  of  debt  and  coats 

-  owing  to  the  defendant,  npon  a  writ  aned 
ont  beibie  each  payment  Malice  is  the 
gist  of  seH  actions  tor  injuries  of  that  na- 
ture.   Page  V.  WifAe,  H.  43  G.  3.      .  160 

3  The  plaintiff  Is  entitled  to  recitver  for  goods 
sold  and  delivered  upon  credit  for  a  certain 
time ;  it'  appearing'  dv  the  special  memo- 
randum that  the  bill  was  nled  on  a  day 
subsequent  to  the  expiration  of  the  credit, 
though  the  writ  appeared  to  have  inued 
before.  But  if  the  defendant  were  actual- 
ly arrested  before  the  credit  expired,  sem- 
hie  that  ho^har  his  remedy  in  damages. — 
a^ansau  v.  Wettgasth^  T.  43  G.  3.       332 

ASSAULT  FOR  MONEY  WON  AT 
PLAY. 
If  the  jury  on  an  indictment  .on  the  stat.  9 
Ann.  c.  14,  find  that  the  assault  was  on  ac- 
count of  money  won  at  play,  the  case  is 
within  the  statute,  thoturh  the  assault  were 
oommitted  at  a  subsequent  time  and  pUce, 


and  after  abusive  language  between  the 
parties  in  respect  of  such  money  won. — 
Ra  V.  HiU  Dariey,  T.  43  G.  3.  .378 

ASSETS. 
See  Admivibtratob,  &e.  No.  3. 

ASSUMPSIT. 
SuhiuiTAnoMBj  statute  of.   Marriage    , 
Articles. 
See  Ahhuity,  No.  1. 

1  The  defendanto  gave  the  plaiotifftheir  own 
bills,  accepted  by  third  persons,  in  ex-  ' 
change  for  acceptances  of  other  bills  drawn 
by  them  on  him ;  the  different  seta  of 
which  tallied  in  the  gross  amount,  except  a 
few  shillings  in  one  instance  which  was 
paid  at  the  time,  in  order,  as  it  was  expres- 
sed, to  finish  the  transaction;  and  except 
that  in  two  instances  out  of  five  the  accept- 
ances so  given  by  the  defendanta  were 
made  paywle  two  days  before  the  xi<ounter- 
acceptances  of  the  plaintiff;. but  no  stress 
was  laid  at  the  time  on  these- trifling  dif- 
ferences. Held  that  the  transaction  being 
that  of  an  aSsblute  exchange  of  securities, 
each  party  was  confined  to  his  remedy  on 
those  securities,  and  that  the  law  would 
not  raise  an  implied  premise  in  the  defend- 
anta, who  had  become  bankrupta,  to  repay 
to  the  plaintiff  the  amount  on  the  balance 
of  his  acceptances  paid  after  such  bank- 
ruptoy.  Buckler  Y.  ButHvantfiHd  WhiU^ 
M:43G.3.  ^      ^9 

2  A  count  in  assnfnpsit  to  the.plaintiff  as  «z- 
eeulrtx,  for  money  paid  by  her  to  the  de- 
fendant's use,  maybe  joined  with  another 
count  on  promises  made  to  the  testator ;  for 
non  constat  but  that  she  n^ght  have  been 
compelled  to  pay  the  money  upon  an  obh- 

Stion  by  the  testator  aa  surety  for  the  de- 
idant  to  a  creditor ;  in  which  case  the 
law  would  raise  an  assumpsit  in  him  to  re- 
imburse the  testator's  estate,  and  the  mon- 
ey so  recovered  by  the  executrix  would  be 
asseta.  Ord  ▼.  Fsnwick^  Execuirk»j  iii 
«ror,M.43G.a  63 

3  Where  the  plaintiff  lent  his  mdoreemcnt 
npon  a  bill  at  tbn  desire  of  the.drawer,  but 
^thout  any  privity  with  the  defendant 
(the  acceptor,)  who  had  himself  no  consid- 
eration at  the  time  for  such  acceptance ; 
and  the  day  before* the  bill  became  due  the 
defendant  became  bankrupt,  and  it  was  un- 
mediately  after  taken  up  by  the  plaintiff 
(the  indorser)  out  of  the  handa  of  the  m- 
dorsee :  held  that  the  biU  be'mg  proveable 
as  a  debt  linder  the  defendants  commis- 
sion, and  there  being  no  privity  of  contract 
between  these  parUes  collateral  to  the  biU, 
like  the  case  of  principal  and  auretv,  nor 
any  promise  of  indemnity,  the  plamtiff 
could  not  recover  the  amount  of  the  bill 
paid  after  the  bankruptoy  against  the  de- 
fondant  who  had  obtained  his  certificate. 
Houle  V.  Baxter,  M.  43  G.  3.  97 

4  Where  credit  was  given  by  insurance  bro- 
kers  in  an  account  delivered  in  by  them 
to  an  underwriter  for  the  premiuBu  of  re- 
assurances, 42eclared  iUe|;al  by  the  stat  J19 
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G.  3.  e.  37,  after  which  the  asnred  gtye 
notice  to  the  brokers  not  to  pajr  the  money 
over  to  the  underwriter,  end  indemnified 
theofi  for  withholding  it :  held  that  the  un- 
derwriter could  not  maintain  an  action 
against  the  brokers  to  recover  such  premi- 
ums as  for  money  had  and  recetved  by 
them  to  his  use,  the  transaction  being  ille- 
gal, and  the  money  npt  having  been  actu- 
ally paid,  but  only  credit  giveni  for  it  on 
account.  Edgar  and  another^  As9ignua^ 
Cardau  a  Banknmt  t.  FowUt^  H.  43  G. 
3.  )  118 

5  A  garnishee,  agai  net  whom  a  recovery  was 
had  in  the  mayor*B  court  in  foreign  attach- 
ment after  a  summons  to  the  defendant 
theve,  and  nihil  returned,  may  protect  him- 
self by  grring  such  proceedings  in  evidence 
upon  non  assumpsit  in- an  action  to  recov- 
er the  same  debt  brought  by  the  defendant 
below,  without  movmg  the  debt  of  the 
plaintiff  below,  wno  attached  the  money  in 
nis  hands :  although  by  the  course  of  pro- 
eeedtngs  in  the  mayor's  court  bail  not  hav- 
ing been  put  in,  the  plaintiff  below  was  not 
obliged  to  prove  the  debt  to  entitle  himself 
to  recover  against  the  garnishee.  MSDan- 
id  V.  flti^Atf ,  H.  43  G.  3.  184 

6  Aswumpni  lies  to  recover  wages  by  the 
master  of  a  vessel  against  nis  owners 
which  accrued  during  the  detention  of  the 
▼essel  under  a  hostile  embargo  in  a  foreign 
port,  when  the  crew  were  made  prisoners, 
but  were  finally  released,  together  with 
the  vessel,  and  afler wards  completed  the 
voyage ;  it  appearing  that  freight  was  re- 
ceived. Pratt  V.  Oc^,  Sittings  at  GuUd-. 
kaU  after  Hilary  term  1 796,  cor.  Lord  Km- 
yen,  C.  J.  cited  in  TkompMon  v.  RawerojL 
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7  The  plaintiff  is  entitlied  to  recover  for 
goods  sold  and  delivered  upon  credit  for  a 
certain  time ;  it  appearing  by  the  special 
memorandum  that  the  bill  was  filed  on  a 
day  subsequent  to  the  expiration  of  the 
credit,  though  the  writ  appeared  to  have 
issued  before.  But  if  the  defendant  were 
actually  arrested  before  the  credit  expired, 
99mbU  that  he  has  his  remedy  in  damages. 
SwaneaU  v.  Witigartkj  T.  43  G.  3.         33^ 

8  One  who  marries  a  widow,  having  children 
by  her  former  husband,  is  not  bound  to 
maintain  such  children,  though  they  were 
maintained  by  the  widow  before  her  sec- 
ond marriage,  when  her  second  hasband 
acquired  her  former  means.  Therefore,  if 
the  second  husband  maintain  such  chil- 
dren, it  is  a'good  consideration  for  a  pro- 
mise by  them  when  thiey  come  of  age  to 
repay  the  ezpence  of  their  maintenance 
respectively.  Especially  where  the  sec6nd 
husband  was  a  man  of  small  substance,  and 
the  children  had  a  competent  provision  to 
receive  when  they  came  of  age,  which  was 
to  accumulate  for  them  in  the  mean  time, 
and  he  made  no  application  tq  Chancery 
for  an  allowance  out.  of  the  fund,  as  he 
might  have.  done.  Cooper  v.  Martin^  T. 
43  G.  a  333 

9  A,  having  neither  money  nor  credit,  offers 
to  Bt  that  If  he  will  order  with  him  certain 
goods  to  be.  shipped  upon  ap  adventure,  \f 


mii:^pTofU§kmddmi9efi9mtktm^B,9kemld 
kant  half  far  his  tramkU;  B.  having  lent 
his  credit  on  this  contract,  and  ordeivd  the 
goods  on  their  joint  account,  which  were 
furnished  accordingly,  and  aflerwarde  paid 
for  by  B.  alone :  held  that  he  was  entitled 
to  recover  back  such  payment  in  atntmnsU 
against  w9.,  who  had  not  accounted  to  nim 
for  the  profits ;  such  contract  npt  consti- 
tuting a  partnership  as  between  them- 
selves, but  only  an  agreement  for  a  com- 
pensation for  trouble  and  credit;  though 
B,  were  liable  as  a  partner  to  third  per- 
sons, creditors.  Hegkeik  v.  Blanekard 
and  another,  executors  of  i2o6ert«on,  T.  43 
G.3.  3M 

10  Where  goods  were  sold  upon  a  contraci 
that  the  vendee  was  to  pay  for  them  tis 
fAree  numtkt  byaHU  of  two  months :  held 
that  the  contract  was  for  a  credit  of  jire 
months,  and  therefore  that  avumpsU  for 
goods  sold  and  delivered  could  not  be 
brought  at  the  end  of  thru  months  upon 
the  neglect  of  the  vendee  to  give  his  bill 
at  two  months ;  the  remedy  being  by  a 
special  action  on  the  case  for  damages  ibr 
the  breach  of  contract  in  not  giving  such 
bill  Mussen  v.  Price  and  amrther^  T.  43 
G.3.  3© 

8.  P.  ii)  MilUr  v.  Slave,  Laneaattr  Lent 
assizes,  1801,  cor.  Ch^mbre^  J.  But  after 
the  time  of  credit  expired  indebitatus  a#- 
sumpsit  lies.  /6, 

11  In  an  action  against  a  tenant  upon  prom- 
ises that  he  would  occupy  the  farm  in  m 
good  and  hu^ndlilce  ntiinner  according  to 
the  custom  of  the  country^  an  allegation  that 
he  had  treated  the  estate  contrary  to  good 
husbandry  and  the  custom  of  the  country^  is 
proved  by  shewing  that  he  had  treated  it 
contrary  to  the  prevalent  course  of  good 
husbandry  in  that  neighbourhood^  as  by  til- 
ling ha{f  nis  farm  at  once,  when  no  other 
farmer  there  tilled  men  than  a  third; 
though  many  tilled  only  a  fourth.  And  it 
is  not  necessary  to  shew  any  precise  defi- 
nite custom  or  usage  in  re^et  to  the 
quantity  tUled.  Lsgh  v.  HsmmH,  T.  43  G. 
3.  3G8 

12  Where  the  pbintiff  declared  that  ^^s'mce 
deceased,  was  indebted  to  him  so  much, and 
that  after  his  death,  in  consideration  of  the 
premises,  and  that  ^e,  at  the  inslanoe  of 
the  defendant,  would  forbear  and  ^os  day 
of  payment  of  the  .debt  (not  stating  to  whom 
he  was  to  forbear)  the  defendant  promis- 
ed, &c. :  held  on  demurrer  to  be  no  con- 
sideration for  the  promise ;  Ibr  a  promise 
can  only  be  sustained  on  a  eonsidention 
of  benefit  to  the  defendant  or  of  detriment 
to  the  plaintiff:  and  unless  there  were 
some  person  whom  the  plaintiff  eouidhave 
sued  for  his  debt,  his  forbearance  was  no 
detriment  to  him.  Jones  v.  Asbbumham 
and  Mncy  his  wife,  U.  44  G.  3.  506 

ATTORNEY. 
A  contract  entered  into  by  a  practisiuff  at- 
torney to  relinquish  his  business  and  re- 
commend his  clients  to  two  other  attemiss, 
for  a  valuable  considemtion,  and  that  he 
would  not  himself  practice  in  such  bosi- 
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BCM  within  eertun  limita,  and  would  pei^ 
tnit  them  to  make  cue  of  hit  name  in  their 
firm  for  a  certain  time,  bat  without  his  in- 
terference, &c.  waa  holden  to  be  valid  in 
law.  Bunn^  Executor  of  Bunn.y,  Guy, 
M.44G.3.  •^  3b6 

AUCTION. 

X  Inhere  the  agent  of  the  owner  at  an  auction 
for  the  sale  of  an  estate  pat  it  up  in  so  ma- 
il^ lots  at  certain  prices,  and  no  person  bid- 
ding for  the  same,  he  put  «t  up  again  in 
ftwer  lots  at  othet certain  prices;  and  still 
ao  person  bidding,  he  put  it  up  altogether 
in  one  lot^  at  a  certain  price ;  tfnd  on  no 
person's  bidding  the  estate  was  withdrawn 
mm  sale  :  held  that  this  is  not  a  bidding 
of  the  owner  by  an  agent,  so  as  to  subject 
Um  paMjr  to  the  auction  duty  for  want  of  a 
notice  m  writing  to  the  auctioneer  (pre- 
Tioas  to  theanctton)  of  such  agency  as  re- 
quired by  Stat.  19  G.  3.  c.  56,  and  id  G.  3. 
.  c.  37,  in  order  to  excuse  the  owner  from 
tlie  payment  of  the  auction  duty.  Cruso 
T.Cru!p,H.43G.3.  170 

AWARD. 
Se$  PnACTica,  No,  20. 

1  Where  the  lessor  of  ^  the  plaintiff  and  the 
defendant  in  ejectment  had  before  referred 
their  right  to  the  land  to  an  arbitrator,  who 
had  awarded  in  favour  of  the  lessor,  the 
award  concludes  the  defendant  from  dis- 
puting the  lessor's  title  in  an  action  of 

?*ectment.    Doe  d.  Morrie  and  another  v. 
roeser^  M.  43  G.  3.  23 

2  If  an  arbitrator  profess  to  decide  upon  the 
law,  and  he  mistake  it,  the  Court  will  set 
•side  the  award,  although  the  arbitrator's 
reasons  do  not  appear  upon  the  face  of  the 
award,  but  only  upon  another  paper  deliv- 
ered therewith.  So  it  seems  it  would  be , 
if  such  reasons  appeared  in  any  other  au- 
thentic manner  to  the  Court  *  Kent  v.  El- 
ttob  andt  others^  M.  43  G.  3.  25 

3  The  Court  have  jurisdiction  in  the  case  of 
an  award  under  the  stat  9  &  10  W.  3.  c. 
15,  though  the  submission  bond  were  to 
nal^e  the  award  a  rule  of  Court,  instead 
of  the  submission,  Pedleu  v.  ffestmaeot,  £. 
43G.3.  ,  '  291 

4  An  award  in  writing  and  under  seal  need 
not  have  a  deed  stamp,  unless  delivered  as 
«  deed ;  but  being  only  delivered  as  an 
awardj  it  is  sufficient  if  it  have  the  award 
stamp  of  lOff.  Broum  v.  Vauser^  H.  44  G. 
3.  566 

5  An  award  which  is  required  to  be  made  in 
writing,  &e.  and  ready  to  he  delivered  at 
euch  a  time,  is  complete  if  made  in  writing 
and  ready  to  be  delivered  by  the  arbitrator 
within  the  time,  though  not  actually  deliv- 
ered, it, 

BAIL. 

See  ArriDAviT  to  hold  to  bail.  Practice, 
No.  15. 

1  Time  enlarged  for  bail  to  surrender  a  bank- 
rupt under  examination.  Mitudc  T.  JoueU. 
Jtf.43G.3.  ti2 


2  B.  R.  have  DOwer  to  bail  in  diicietion  in 
all  cases  oCielony,  as  well  as  other  o&nces. 
Rez  V.  Marks,  M.  43  G.  2.  91 

3  One,  who  was  committed  to  Jfeufgaie  by 
commissioners  of  bankrupt  for  not  answer- 
ing satisfactorily  to  certain  qoestions,  must, 
for  the  purpose  of  being  surrendersd  by 

-  his  bail  in  a  civil  suit,  be  brought  up  by 
habeas  corpus  issued  on  the  crown  side  of 
the  court,  on  which  side  also  must  be  taicen 
the  subsequent  rule  for  l^is  surrender  in  the 
action,  his  commitment  pro  forma  to  the 
marshal,  and  his  recommitment  to  JVew- 
gate  charged  with  the  several  matters. 
Taylor's  case,  H.  43  G.  3.  123 

4  Where,  after  due  notice  of  render  of  the 
principal,  the  plaintifi'still  proceeds  against 
the  bail  in  the  action  of  debt  upon  the  re- 
cognizance, because  no  offer  was  made  by 
them  to  pay  the  costs  in  the  suit  against 
them,  nor  any  rule '  obtained  by  them  to 
ataj  proceedings  in  the  action,  against 
them  on  payment  of  coats ;  held  the  sub- 
sequent proceedings  irregular,  being  con- 
trary to  the  rule  of  court  Trin.  1  Ann. 
which  says  that  on  such  notice  of  ren- 
der all  further  proceedings  against  the 
bail  shall  cease.  Byrne  v.  jSgtalar,  H.  43 
G.3.  •  ^'^^     156 

5  One  who  was  discharged  ont  of  custody 
upon  an  arrest  in  a  former  action,  for  de- 
fault of  the  plaintiff  in  not  declaring  against 
him  in  time,  cannot  be  holden  to  special 
bail  under  a  second  wnt  for  tbe  isame 
cause  of  action  in  substance  ;  the  first  affi- 
davit to  hold  to  bail  being  adapted  to  a  de- 
mand in  trover  for  goods,  and  the  second 
for  money  had  and  received,  upon  a  sup- 
position that  the  goods  had  been  sold  by 
the  defendant  fot  the  plaintiff,  and  the  mo- 
ney received  to  his  use. .  Inilay  v.  Eli^sen^ 
H.43G.3.  '  ^157 

6  Upon  a  writ  of  error  sued  out  by  the  prin- 
cipal afler  the  bail  are  fixed,  and-proceed* 
ings  against  them  in  scire  facias,  the  Court 
Will  only  stay  proceedings  against  the  bail 
pending  the  writ  of  error  on  the  terms  ef 
the  baiPs  undertaking  to  pay  the  ^condem- 
nation monb^  and  the  costs  of  tbe  scire  fa- 
cias, and,  (it  it  be  a  case  in  which  there  w 
no  bail  in  error,)  to  pay  the  costs  also  of 
the  writ  of  error  if  judgment  should  be  af- 
firmed. Buchanan  v.  Alders  and  another, 
£.  43  G.  3.  265 

7  If  the  second  writ  of  scire  facias  be  in  pro- 
per time  on  the  file  in  the  sheriff's  office, 
that  is  sufficient  to  warrant  proceedings 
against  the  bail,  though  it  were  not  entered 
in  ihe  scire  facias  book  in  the  sheriff's  of- 
fice, which  is  merely  a  private  book  for  his 
own  convenience  Heywood  v.  Remutrd 
and  another,  £.  43  G.  3.  276 

8  Time  refused  to  be  enlarged  for  tbe  bail  to 
render  their  principal,  on  an  affidavit  that 
he  could  not  be  removed  hither  without 
endangering  his  life.  Wynn  v.  Petty,  T. 
43  G.  3.     *  *'344 

9  The  time  for  bail  to  render  their  principal 
will  not  be  enlarged  because  of  the  unwav^ 
rantable  arrest  and  detention  of  the  princi- 

Sal  by  a  foreign  enemy.    Grant  v.  Fagan^ 
I.44G.3.  ^sS 
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BANKRUPT. 

See  AflsuMPSif,  No.  1.  Bail^No.  3.  Bills 
or  ExcuAHOK,  &c.  No.  1.  Stoppimg  ih 

TRAIISlTn. 

1  In  an  action  by  the  assignee  of  a  bond  giv- 
en to  the  Lord  Chancellor  by  the  pctition- 
inff  creditor  of  a  bankrupt  under  the  stat. 
6  G.  2;  c.  30. 8.23,  (and  which  was  assigned 
by  the  Lord  Chancellor  to  a  creditor  of  the 
bankrupt,  on  the  ground  of  the  comrnis- 
aion  having  been  sued  out  fraudulently); 
wherein  the  defendant  by  his  plea  set  forth 
the  Lord  Chancellor's  order  for  the  as- 
signment; whereby  it  appeared  that  he 
had  previously  ordered  a  certain  ram,  re- 
ceived by  the  defendant  of  the  bankrupt, 
to  be  refunded,  and  further  ordered  the 

'bond  to  be  assigned  to  the  plaintiff,  and 
the  coals  of  the  petition  to  be  paid  by  the 
defendant ;  and  then  the  plea  averred  pay* 
fneiU  before  the  suing  out  of  the  plaintiff's 
writ  of  the  partkular  sum  mentioned,  and 
the  cofta,  tn  smtisfaetum  of  the  damages 
•nstained  by  the  bankrupt's  estate ;  and 
that  neither  the  plaintiff  nor  the  bank- 
rupt's estate  had  saatained  any  other  dam- 
age ultra  the  sams  so  paid  to  the  plaintiff; 
held  auch  plea  to  be  no  answer  to  the  ac- 
tion ;  for  foy  auch  order  of  the  Lord  Chan- 
cellor must  be  understood  that  the  whole 
penaltv  of  the  bond  was  assigned  to  the 
plaintiff  as  creditor  and  assignee  of  the  es- 
tate under  a  Second  commission,  (and  the 
party  grieved  by  the  first  fraudulent  com- 
misaion),  by '  w^y  of  flatisfaction  in  dam- 

rfor  the  injury  iustained.  But  it  was 
considered  to.  be  competent  .to  the 
Lord  Chancellor  to  review  the  former  or- 
der, even  after  judgment  for  the  plaintiff 
for  the  whole  penalty,  and  to^lirect  the 
whole  or  any  part  ot  such  penalty  to  be 
applied  aeeordmgly.  Smiihey  v.  Edjmm- 
M»,M.43G.3.  27 

2  It  seems  that  such  a  bond  is  not  within  the 
atat.  8&.9yfiZ.  c.  11.  s.  8,  by  which  a  ju- 
ry ia  to  assesa  damages :  because  by  nie 
Stat.  5  G.  2.  c.  30,  the  damages  are  to  be 
ascertained  by  the  Lord  Chancellor;  al- 
though he  niay  assist  his  conscience  by 
directing  an  inquiry  before  a  Master  or  an 
issue  at  law.  ,  t6. 

3  Time  enlarged  for  bail  to  surrender  a  bank- 
rupt under  an  examination.  Maude  v. 
Jowea,  M.  43  G.  3.  82 

4  Where  the  plaintiff  lent  his  indorsement 
upon  a  bill  atthe  desire  of  the  drawer,  but 
Without  any  privity  with  the  defendant, 
(the  acceptor.)  who  had  himself  no  con- 
sideration at  the  tinib  for  sucli  acceptance ; 
and  the  day  before  the  bill  became  due  the 
defendant  becanite  bankrupt,  and  it  was 
immediately  after  taken  up  by  the  plain- 
tiff (the  indorser)  out  of  the  hands  of  the 
indorsee :  held  that  the  bill  being  prove- 
able  as  a  debt  under  the  defendant's  com- 
mission, and  there  being  no  privity  of 
eontract  between  these  parties  coluteral 
to  the  bill,  like  the  casf  of  principal  and 
surety,  nor  anv  promise  qf  indemnity,  th? 
plaintiff  coulu  not  recover  the  amount  of 


the  bill  paid  afler  the  bankmptey  aplMt 
the  defendant,  who  bad  obUioed  his  cer- 
tificate.   HMe  V.  Baxter,  m.  43  G.  3.    97 

5  One  who  had  committed  a  secret  act  of 
bankruptcy  procures  the  d^endant  to  lend 
him  his  acceptance,  and  as  k  security 
pledges  the  lease  of  his  house ;  and  having 
drawn  the  bill  payable  to  his  own  order, 
indorses  it  to  the  plaintiff  for  a  valuable 
consideration,  without  notice  of  hts  bank- 
ruptey  :  held  that,  in  an  action  by  the 
plaintiff,  as  indorsee,  againat  the  acceptor, 
the  latter  could  not  defend  himself  on  the 
ground  of  the  drawer's  bankruptcy  at  the 
time  of  such  indorsement,  or  because  the 
assignees  had  withdrawn  from  him  the 
lease  depoeited  as  a  security,  ^rden  v. 
Walkinsj  H.  43  G.  3.  161 

6  Where  time  is  to  be  computed  frem  an  act 
done,  the  day  on  whidi  such  act  is  done 
is  to  be  included  in  the  somputation. 
Therefore,  where  the  sUt.  21  Jac.  1.  c.  19. 
B.  2,  enacts  that  a  trader  lying  in  prison 
two  months  {i.  e.  two  lunar  months)  after 
an  arreat  for  debt  ahall  be  adjudged  a  bank- 
rupt, that  includes  the  day  of  the  arrest. 
CUassingtan  and  others,  JUsignees  of -Dick- 
ey a  Bankrupt^  v.  Jimf/tiw,  H.  43  G.  3. 

7  A  trader,  before  marriage,  agreed  bv  parol 
to  settle  all  his  stock  on  his  intended  wife ; 
whic|i  stock,  it  appeared  afterwards,  a- 
mounted  then  to  450(.  3  per  centa,  but  in 
the  marriage  articles  it  was  stated  to  be 
3402.  stock ;  and  the  deed  executed  af^r 
marriage  settled  the  same  sum;  this  mis- 
take (proved  and  accounted  for  by  the 
witness  who  prepared  the  deed,  ana  by 
the  ^nkrupt,^  nave  originated  fromtfaie 
latter  giving  the  sum  of  3102.  as  the-tu/iis 
of  the  stock  tn  money  at  the  time,  and  the 
other  setting  it  down  as  the  amount  of  the 
stock  iUelf)  was  admitted  and  agreed-  by 
the  bankrupt,  after  his  bankruptcy  and  ab- 
sconding, to  be  rectified  by  thd  alteration 
of  the  sum  as  it  stood  in  the  articles  and 
the  deed  from  3402.  stock  to  4502.  stock ; 
which  was  accordingly  done ;  and  the  in- 
strument re-executed,  with  th^  consent  of 
the  Imnkrupt  apd  his  wife,  and  the  trus- 
tees: and. the  whole  stock  having  been 
sold  out  bv  the  bankrept  before  his  bank- 
ruptcy, and  the  amount  paid  into  the  hands 
of  the  trustees  before  such'  alteration, 
who  afler  the  bankruptcy,  purchased  other 
stock  with  the  money ;  held  that,  however 
such  an  alteration  might  avoid  the  instru- 
ments if  done  with  the  consent  of  the  par- 
ties interested ;  yet,  inasmuch  as  one  orthe 
parties,  the  feme  covert,  (to  whom  no 
fraud  was  imputed),  was  incapable,  by 
such  consent,  of  exonerating  the  trustees 
from  the  perfbrmance  of  the  trust;   but 

'  equity  would  probably  set  up  aeain  the  de- 
stroyed instruments  in  her  favour;  the 
trustees,  who  had  received  such  money 
under  the  instruments  when  they  existed 
in  a  valid  form,  held  the  same  subject  to 
the  purpose  of  the  trust,  and  not  for  the 
benefit  of  the  bankrupt's  estate ;  and  that 
the  assignees  could  not  recover  in  aasnrap. 
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■it  ftom  tlie  IriMteei  the  falae  of  the  itook 
oriffinallv'  included  in  the  marriage-articles 
and  deed)  bat  only  the  surploa ;  and  each 
surplus  they  were  entitled  t6  recover  at 
law }  the  agreement  for  the  settlement  of 
the  whole  stock  not  being  eddeneed  by 
%oriiing  before  marriage  within  the  statute 
of  frauds ;  but  beipf  the  subject  of  equita- 
ble jurisdiction  only,  under  the  circum- 
•tanoes.  Shaw  and  another  Assignees  rf 
HiU^  a  Bankrupt^  v.  Jakenum,  M.  44  G. 
3.  390 

8  A  deed,  whereby  a  bankrupt  conveys  all 
his  property  in  trust  to  divide  amongst  his 
creditors,  is  an  act  of  bankruptcy ;  thouj|[h 
the  creditocB  with  whom  #uch  deed  was  m 
the  first  instance  concerted,  afterwards, 
and  when  it  was  eiecuted,  changed  their 
purpose  unknown  to  the  bankrupt,  and  in- 
tenaed  to  set  it  up  as  an  act  of  bankruptcy. 
And  such  deed  is  operative  though  it  con- 
tain a  proviso  to  be  void  if  the  trustees 

'  think  fit.  And  a  commission  of  bankrupt 
being  afterwards  sued  out  thereon  upon 
the  petition  of  a  creditor  who  had  not  con- 
curred in  such  fraudulent  deed,  and  who 
together  with  others  who  had  so  concurred, 
was  chosen  an  taaignfie  :  held  that  it  was 
no  objection  to  an  action  brought  by  them 
as  assignees  for  the  recovery  of  part  of  the 

.  bankrupt's  estate,  that  ;K>me  of  them  had 
concurred  in  such  fraudulent  deed  set  up 
as  the  act  of  bankruptcy  ',  for  such  estop- 
pel applies  not  to  assignees  who  are  mere 
trusteea  for  the  creditors  at  large,  but  only 
to  a  petitioning  creditor  who  originates  the 
commission.  Tappenden  and  others^  As- 
wignntesof  Blinkhornand  Musgrave  Bank' 
rupts^  V.  Burget^  M.  44  6.  3.  403 

9  School-money  for  the  education,  &c.  of 
the  defendant's  son,  payable  half-yearly,  is 
not  a  debt  dm  till  the  end  of  the  half-year, 
■o  as  to  be  proveable  under  a  commission 
of  bankrupt  against  the  parent,  who  be- 
came bankrupt  a  few  days  before  the  end 
of  the  half-year ;  though  he  had,  just  be- 
tbre  his  bankruptcy  taken  his  son  home 
far  the  holidays;  the  contract. not  being 

thereby  put  an  end  to :  and  consequently 
the  bankrupt's  certificate  under  the  st  o 
G.  2.  c.  30,  is  no  bar  to  an  action  against 
him  for  the  half-year's  education,  &c. 
Parslow  V.  Dearlove,  H.  44  G.  3.  498 

10  The  sUt.  7  G.  1.  c.  31.  s.  1,  which  enables 
debtft^  payable  at  a  future  day  to  be  proved 
under  the  commission,  is  confined,  to  writ" 
tan  securities.  ib, 

BARON  AND  FEME. 
See  Hpsbavd  aho  Wire. 
After  interlocutory  judgment  against  a.feme 
upon  a  contract,  she  marries:  yet  the 
plaintiff  roajr  proceed  to  judgment  and  ex- 
ecution against  her,  without  joinincf'  the 
husband  bv  scire  facias :  and  a  capias  ad 
satisfaeienittm  against  her  following  the 
judgment  is,  at  all  events,  regular,  though 
the  plaintiff  had  notice  of  the  marriage  be- 
fore. Cooper  ▼.  Raehael  Hunehin,  H.  44 
G:3.  627 


BABTARDT— ORDER  OF. 
See  Ordks  or  Jvsticis. 

BILLS  OF  EXCHANGE,  &c. 

1  The  defendanU  gave  the  plaintiff  their 
own  bills,  accepted  by  third  persons,  io 
ezchauffe  for  acceptances  of  other  bills 
drawn  by  them  on  him,  the  different  seta 
of  which  tallied  in  the  gross  amount ;  ex- 
cept a  few  shillings  in  one  instance  which 
was  paid  at  the  time,  in  order,  as  it  was 
expressed  to  finish  the  transaction  ;  and  ex- 
cept that  in  two  instances  out  of  five  the 
acceptances  so  given  by  the  defendant* 
were  made  payable  two  days  before  the 
counter-acceptances  of  the  plaintiff,  but  no 
stress  was^  laid  at  the  time  on  these  trifling 
differences.  Held  that  tbe  transaction  be- 
ing that  of  an  absolute  exchange  of  seeuri- 
ties,  each  partjr  was  confined  to  his  reme- 
dy on  those  securities,  and  that  the  law 
would  not  raise  an  implied  promise  in  the 
defendants,  who  had  become  bankrupts, 
to  repay  to  the  plaintiff  the  amount  on  the 
balance  of  his  acceptances  paid  after  stich 
bankruptcy.  BuekUr  ▼.  BnUimuU  amd 
White,  M.  43  G.  3.  49 

2  Where  the  plaintiff  lent  his  indorsement 
upon  a  bill  at  the  desice  of  the  drawer,  but 
without  any  privity  with  the  defendant, 
(the  acceptor)  who  had  himself  no  consid- 
eration at  the  time  for  such  acceptance ; 
and  the  day  before  the  bill  became  due  the 
defendant  became  bankrupt,  and  it  was 
immediately  after  taken  up  by  the  plaintiff* 
(the  indorser)  out  of  the  hands  of  the  in- 
dorsee :  held  that  the  bill  being  proveable 
as  a  debt  under  the  defendant  s  commis- 
sion, and  there  being  no  privity  of  contract 
between  these  parties  coUateral  to  the  bill, 
like  the  case  of  principal  and  surety,  nor 
any  promise  of  indemnity,  the  plaintiff 
could  not  recover  the  amount  of  the  bill 
paid  after  the  bankruptcy  aj^inst  tbe  de- 
fendant who  had  obtained  his  certificate. 
Boide  v.  Baxter,  M.  43  G.  3.  97 

3  One  who  had  committed  a  secret  act  of 
bankruptcy  procures  the  defendant  to  lemt 
him  his  acceptance,  and  as  a  secufity 
pledges  the  lease  of  his  house :  add  having 
drawn  the  bill  payabl^  to  his  own  order, 
indorses  it  to  the"  plaintiff  for  a  valuable 
consideration,  without  notice  of  his  bank- 
ruptcy :  held  that,  in  an  action  by  the 
plaintiff,  as  indorsee,  against  the  acceptor, 
tbe  latter  cot&ld  not  defend  himself  on  the 
ground  of  the  drawer's  bankruptcy  at  the 
time  of  such  indor8ement,.or  because  the 
assignees  had  withdrawn  from  him  the 
lease  deposited  as  a  security  for  his  accep- 
tance.   Arden  v.  Walkins,  H.  43  G.  3.  161 

4  An  action  lies  by  the  indorsee  against  the 
indorser  upon  a  bill  of  exchan^  immedi- 
ately on  the  non-acceptance  by  Uie  drawee, 
though  the  time  for  which  the  bill  was 
drawn  be  not  elapsed.  BoilingaUs  ▼. 
Gloster,  £.  43  G.  3.  235 

5  The  acceptor  of  a  bill,  dated  4th  of  Jii2y, 
and  due  7th  of  September,  taking  a  premi- 
um of  6<2.  in  the  pound  from  the  inoorsee, 
and  holder  for  payment  of  the  bill  on  the 
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20th  or  August  before  it  wai  dae,  is  not 
guilty  of  u»ury ;  there  beiiijj  no  lowi  or 
forbearance.  Barday  pd  torn  ▼.  fValnu^ 
tey,'T.43G.3.  ..    .323 

6  j^.,  in  consideration  of  having  coramiMion- 
ed  B,  to  receive  certain  Afrtean  bills  pay- 
able to  himv  drew  a  bill  upon  B.  for  the 
amount,  payable  to  his  own  order :  B.  ac- 
knowledged  by  letter  the  receipt  of  the 
list  of  the  Afiiean  bills,  and  that  A,  had 
drawn  for  the  amount,  and  asspred  him 
that  it  would  meet  with  due  honour  from 
him.  This  is  an  acceptance  of  the  bill  by 
B. :  and  the  purport  of  such  letter  haying 
been  communicated  by  ^.  to  third  oeraoos, 
who,  on  the  credit  olT  it,  advanced  money 
on  the  bill  to  jf.,  who  ipdorsed  it  to  them  ; 
held  that  B.  was  liable  as  acceptor  in  an 
action  by  such  indorsees,  although  after 
the  indorsement,  in  consequence  of  the 
Afriean  bills  haying  been  attached  in  B, « 
hands,  who  was  ignorant  of  his  letter  hay- 
ing been  shewn.  A,  wrote  to  B.,  advising 
him  not  to  accept  the  bill  when  tendered 
to  him;  which,  as  between  A.  and  B., 
would  have  been  a  discharge  of  B.*s  ac- 
ceptance if  the  bill  had  still  remained  in 
A.  8  hands.  Clarke  and  others  v.  Coek^  T. 
43  O.  3.  384 

BILLS  OF  LADING. 

1  The  consignor  of  goods  abroad,  upon  re- 
ceipt of  orders  from  a  correspondent  here, 
shipped  goods  on  account  and  at  the  risk 
of  the  consignee,  and  took  bills  of  Isding 
from  the  capUin,  making  the  goods  deliv- 
erable to  the  consignor's  own  order,  and 
transmitted  one  of  such  hiWs  unindorsed 
with  the  invoice  to  the  consignee,  inclosed 
in  a  letter,  informing  him  that  he  had 
drawn  upon  him  for  the  amount,  which 
he  doubted  not  would  meet  due  honour 
and  dose  the  account:  and  the  consignor, 
by  way  of  precaution,  also  sent  another 
t>ill  of  lading  indorsed  to  his  own  agent. 
Held  that  upon  the  shipment  on  account 
and  at  the  risk  of  the  consignee  the  prop- 
erty of  the  goods  vested  in  him,  subject 
only  to  be  devested  by  the  consignor's 
stopping  them  while  in  transitu ;  and  that 
upon  the  arrival  of  the  goods,  the  con- 
eignee  having  obUined  possession  of  Uiem 
from  the  captain  by  the  production  of  his 
unindorsed  bill  of  lading,  the  property  be- 
came abaoltrte  in  the  consignee,  however 
wrongfully  parted  with  by  the  captain 
withfSit  a  competent  authority  from  the 
•hipper,  and  however  answerable  the  cap- 
tain mjffht  be  to  the  shipper,  on  Uiat  ac- 
count.  Coze  and  others  v.  Harden  tmd 
others,  W.  44  G.^.  .^  395 

2  Qii<ere,  Whether  the  mere  indorsement  ot 
a  bill  of  lading  to  an  agent  to  enable  him 
to  receive  the  goods  on  account  of  the 

-  prhicipal,  without  any  consideration,  will 
enable  sucli  agent  to  maintain  trover  m 
his  own  name  for  the  goods  ?    SembU  not. 

to. 
BOND. 
See  Ahhoity,  No.  3.    Husbahd  ahd  Wiri. 
1  In  aniction  by  the  Msignee  of  a  bond  giv- 


en to  the  Lord  Chaneellor  by  the  petitlen- 
ing  creditor  of  a  bankrupt  under  the  stat. 
5  &.  2.  c.  30.  s.  23,  (and  which  was  aesi^ 
ed  by  the  Lord  Chancellor  to  the  creditor 
of  the  bankrupt  on  the  ground  of  the  com- 
mission haying  been  sued  out  fraudulent- 
ly,) wherein  the  defendant  by  his  plea  eet 
forth  the  Lord  Chancellor's  order  for  the 
assignment ;  whereby  it  appeared  that  he 
had  previously  ordered  a  certain  sum  re- 
ceived by  the  defendant  of  the  bankrapt 
to  be  refunded,  and  Jurlher  ordered  the 
bond  to  be  assigned  to  the  plaintiff,  and  the 
cosU  of  the  petition  to  be  paid  by  the  de- 
fendant; and  then  the  plea  averred  era- 
menf  before  the  suing  out  of  the  plttobflTe 
writ  of  the  particular  sum  mentioned  and 
the  cosU,  in  saHsfaetion  of  the  damages 
sustained  by  the  bankrupt's  estate;  and 
that  neither  the  plaintiff  or  the  bankmpt'e 
estate  had  sustained  any  other  damage  tcl- 
tra  the  sums  so  paid  to  the  plahitiff ;  held 
such  plea  to  be  no  answer  to  the  action  ; 
for  by  such  older  of  the  Lord  Chancellor 
must  be  understood,  that  the  whole  penal^ 
of  the  bond  was  aesigned  to  the  plaintiff; 
as  creditor  and  aasi|^ee  of  the  eetate  un- 
der a  second  commission,'  fand  therefore  a 
party  grieved  by  the  first  fraudulent  com- 
mission), by  way  of  satisfaction  in  damages 
for  the  injury  sustained.  But  it  was  also 
considered  to  be  combetent  to  the  Lord 
Chancellor  to  review  his  former  order  even 
after  judgment  for  the  plaintiff  for  the 
whole  penalty,  and  to  direct  the  whole  or 
any  part  of  such  penalty  to  be  applied  •!>- 
cordingly.  Smithey  v.  Edmonson,  M.  43 
Geo.3:  _.     P 

2  It  seems  that  such  a  bond  is  not  withm  toe 
Stat.  8  &  9  W.  3.  c.  11.  s.  8,  by  which  a 
jury  is  to  assess  damages ;  beoause  by  the 
Stat.  5  G.  3.  c  30,  the  damages  are  to  be 
ascertained  by  the  Lord  Chancellor;  al- 

^  though  he  may  assist  his  conscience  by 
directing  an  inquny  before  a  Master,  or  an 
issue  at  law.  »^- 

3  The  husband  having  taken  A  bond  condi- 
tioned to  pay  his  wife  an  annuity  by  the 
obligor,  the  latter  cannot  without  the  ae- 
sent  of  the  husband  agree  with  the  wife  to 
discharge  himself  from  fntnre  paymente  of 
the  annuity  for  a  certain  period  in  consid- 
eration of  his  discharging  certain  debta  of 
the  husband ;  but  the  husband  may  not- 
withstanding sue  for  t^  arrears  of  the  an- 
nuity when  due.  Brown  v.  Jo*»  Benson^ 
H.  «  G.  8.  167 

4  Where  a  bend  by  A,^  reciting  that  B.  in- 
tended to  open  a  banking  account  with  C, 
D  ,  and  E.  as  his  bankers,  was  conditioned 
for  payment  to  them  of  all  sums  from  time 
to  time  advanced  ioB.atthe  banlang-hause 
of  C,  D.,  and  £.:  held  that  on  C.b  death 
8u6h  obligation^  ceased,  and  did  not  cover 
future  advances  made  after  another  part- 
ner was  tdtfen  in ;  and  that  B.,  who  was  in- 
debted to  the  house  at  C.'a  death,  having 
afterwards  paid  off  the  balance  which  wae 
applied  at  the  time  to  the  old  debt  incorred 
in  C's  lifetime.  A,  was  wholly  discharged 
from  hia  obligation.     Strmge  and  others, 
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•nrvivinr  partnen  of  Wahmnu  v.  Lee.  E. 
,43  G.  a  837 

BOND  COVENOUS. 
See  Etidkncx,  No.  6.    Fraudulxht  Jodo- 

BURNING. 
The  bvrninff  of  a  mUl^komse^  not  parcel  of 
any  dwelling;- hoaie,  is  not  felony  withifk 
the  Stat.  9  G.  1.  c.  22,  which  giTes  a  reme- 
dy to  the  party  ffrieved  against  the  han- 
dred,  though  within  the  stat.  9  G.  3, 
which  omits  the  remedial  clause.  HUes 
▼.  ne  InkabUmts  ef  ike  Hundred  of 
Skrewebury^  £.  43  G.  3.  224 

BRIBERY. 
See  WiTNKSs,  No.  4. 

1  In  an  action  on  the  stat  2  G.  2.  c.  24,  for 
brihery  at  an  election  for  memhers  to  serre 
in  parliament,  it  is  no  objection  to  the  com- 
petency of  a  witness  for  the  plaintiff  to 
prove  such  bribery,  that  a  similar  action 
was  pending  against  the  witness  himself 
for  bribery  at  the  same  election,  and  that 
he  claimed  to  be  the  first  discoverer  of  the 
bribers  of  the  defendant,  and  meant  to 
avail  himself  of  it^  if  necessary,  in  case 
of  the  defendant's  conviction.  Jleward  v. 
S&t>/ey,  T.  43  G.  3.  380 

2  Where  the  evidence  given  bv  such  a  wit^ 
nes^  of  the  defendant's  bribery  was  by 
means  of  the  defendant's  ctn^tssum  of  it  to 
the  witness ;  held  that  the  troth  of  the  fact 
so  confessed,  as  well  as  of  the  confession 
of  such  fact,  was  material  for  the  conside- 
ration of  the  jury,  ib, 

BY-LAW. 
A  by-law  altermg  the  ^^Ijfiietion  of  psnons 
to  be  taken  as  apprentices  by  the  members 
of  a  corporation,  in  order  to  ac4iaire  their 
freedou  by  a  certain  senritnde,  is  not  war- 
ranted by  a  custom  in  soch  body,  which 
claimed  by  prescription  to  make  by-laws 
regulating  the  muiiMr  of  persons  to  be  ta- 
ken as  apprentices.  Rex  ▼.  Xovpenden^ 
M.43G.3.  101 

CASES  expilttinedf  pustionedy  or  denied. 
Boson  v.  Sandford        ...        48 

Britton  e.  Cole  77 

Brooks  V.  Rogers  ...       53 

Deeks  e.  Strutt  ...    72 

Fisher  V.  Lane  ...      186 

Heppel  e.  King  ...   292 

Howio  e.  Wigffins  ...       63 

Israel  v.  Douglas  ...    94 

CARRIER. 

Where  a  carrier  giTes  notice  to  his  cnsto- 
mers  that  be  wul  not  be  acconntable  for 
any  parcel.  &c.  of  more  than  52.  vo/ice,  im- 
les8  entered  as  such  and  paid  for  according' 
ly  ;  if  a  parcel  be  sent  above  that  value, 
without  being  entered  and  paid  for  as  such, 
and  it  be  lost,  the  owner  is  not  entitled  to 
recover  any  thing.  Izett  ▼.  Mouniain,  M. 
44G.3.  *  '467 
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CERTIORARI. 
Su  Costs,  No.  4. 

CHALLENGE. 
See  OuBLLiao. 

CHARTER. 

1  The  surrender  of  a  charter  is  void  for  want 
of  enrolment.  Rex  v.  Osboume.  M.  44  G. 
3.  447 

2  Where  a  charter  granted  to  the  mayor  and 
commonalty  that  "any  alderman  beinff 
wanted,  the  rest  of  the  aldermen  miglu 
nominate  two  burgesseSt  for  the  choosing  of 
one  of  them  as  alderman  by  the  eomeumo^ 
ty  (per  communitatem) :  held,  that  com- 
monalty  included  the  whole  corporation, 
and  that  an  alderman,  so  elected  by  the 
votes  of  the  other  aldermen,  as  well  as  the 
burgesses  at  large,  was  properly  elected. 

ib. 

3  it  seems  that  cotemporaueoiis  and  contin- 
ued usage  may  be  resorted  to  in  aid  of  the 
construction  of  doubtful  words  in  an  old 
charter.  ib, 

CHARTER-PARTY. 

1  Where  a  charter-party  of  affreightment 
provided  that  in  case  of  the  **  inability  of 
the  ship  to  execute  or  proceed  on  the  ser- 
vice," certain  persons  should  be  at  liberty 
to  make  such  abat^nent  out  of  the  freight 
as  they  should  think  reasonable :  held  tnat 
an  inability  of  the  ship  to  proceed  to  sea 
for  want  of  men  to  navigate  her  was  with* 
in  the  proviso,  although  such  want  of  men 
proceeded  from  the  ravages  of  the  small 
poz  amongst  the  original  crew,  the  death 
of  some,  and  the  desertion  of  others  iVom 
fear  of  the  distemper,  and  an  impossibility 
of  procuring  others  on  the  spot  in  their 
room.'  Beatson  v.  Schank.  Hil.  43  G.  3. 

123 

2  A  trader  in  England  charters  a  ship  on 
certain  conditions  for  a  voyage  to  Russia, 
and  to  bring  goods  home  from  his  oones- 
pondent  there,  who  accordingly  ships  the 
goods  on  account  and  at  the  risk  of  the 
freighter,  and  sends  him  the  invoices  and 
bills  of  lading  of  the  cargo :  held  that  the 
delivery  of  the  goods  on  hoard  such  char- 
tered ship  does  not  preclude  the  right  of 
the  consignor  to  stop  the  goods  while  in 
transitu  on  board  the  same  to  the  vendee, 
in  case  of  ^is  insolvency  in  the  mean  time 
before  actual  delivery,  any  more  than  if 
they  had  been  delivered  on  board  a  gener- 
al ship  for  the  same  purpose.  Ana  a  de- 
mand of  the  goods  havmg  heen  made  by  the 
agent  of  the  consignor,  upon  the  captain, 
before  they  were  unloaded ;  after  which  he 
delivered  them  to  the  assignees  of  the  ven- 
dee :  held  that  the  consignor  might  main- 
tain trover  lyainst  the  assignees.  Boht» 
lingk  and  others  v.  inglis  and  others,  as- 
signees of  Crane,  a  bankrupt,  H.  43  Geo. 
3.  190 

CHURCH. 
1  Where  a  xector  ww  cited  to  the  epiaeopal 
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eonsiBtorial  eoart  to  shair  eanie  why  the 
ordinary  should  not  grant  to  a  parishioner 
a  faculty  for  stopping  up  a  window  in  a 
church,  against  whicn  it  was  proposed  to 
erect  a  monument,  to  the  granting  of 
which  the  rector  dissented,  notwithstand- 
ing which  the  court  below  were  pro- 
ceeding to  grant  the  faculty  with  the  con- 
sent of  the  ordinary ;  held  to  be  no  ground 
for  a  prohibition,  but  mere  matter  of  ap- 
peal it  the  rector's  reasons  for  dissent- 
ing were  improperly  over-ruled.  BulweTf 
Cierk,  y.  Hose,  H.  43  G.  3.  115 

COALS. 
1  in  March  1802  the  stat.  3  6.  2.  c.  26.  s. 
13«  giyin^  a  penalty  acainst  dealers  in 
coals  within  the  metropolis  and  ten  miles 
round  for  not  justly  measuring  coals  sold 
by  the  chaldron,  according  to  the  lawful 
bushel  directed  by  the  stat.  12  Ann.  st.  2. 
c.  17.  s.  1 1,  was  a  subsisting  law  :  and  held 
that  evidence  of  such  coals  proving  short 
upon  re-measurement  was  admissible  to 
prove  the  oharfe  of  their  not  having  been 
jusUy  measured.  But  Qu.  Whether  the 
statute  3  G.  2.  c.  26,  were  a  subsisting  law 
after  July  1800,  when  the  stat  26  G.  3.  c. 
108,  was  revived  by  the  stat.  42  G.  3.  c. 
89?     Warren  a.  t.  <nc.  ▼.  WuidU,  H.  43  G. 

3.  no 

2  A  dealer  in  coals  by  the  chaldron  who  sold 
to  another  by  the  chaldron  a  certain  quanti- 
ty as  and  mr  10  chaldrons  of  coals  pool 
measure,  without  justly  measuring  the 
same  with  the  lawful  bushel  of  Queen  Anne 
is  liable  to  the  penalty  of  50^.  imposed  by 
the  13th  sect,  of  the  stat.  3  G.2.  o.  26, 
upon  such  defaulters  who  sell  coals  by  the 
chaldron  oriesser  quantity  without  meas- 
uring them.  Parish  md  tarn  v.  Thompson^ 
E.  43  G.  3.  265 

3  The  offence  of  selling  coals  of  a  different 
description  than  those  contracted  for,  upon 
the  stat.  3  Greo.  2.  c  26.  s.  4,  is  complete  in 
the  county  where  the  coals  are  delivered^ 
an^  not  where  they  were  contracted  for, 
the  contract  not  being  for  any  specific 
parcel  of  coals,  but  for  a  certain  quantity 
of  a  certain  description.  But  the  not  justly 
measuring  such  coals  is  a  local  omission  of 
a  local  act  required  by  the  13tb  section  of 
the  act  to  be  performed  at  the  place  ^here 
the  coals  are  kept  for  sale,  at  which  place 
the  bushel  of  Queen  Anne  is  required  to 
be  kept  and  used  for  the  purpose  of  ipeas- 
suring  the  coals  into  sacks  of  a  certain  de- 
scription, in  which  they  are  to  be  carried 
to  the  buyer :  and  therefore  the  ofibnce  is 
local,  and  must  be  laid  in  the  county  where 
the  coals  were  put  into  the  sacks  without 
having  been  so  jusHy  measured.    Butter- 

field  qui  tarn  v.  IrindU  and  another,  M.  44 
G.  3.  474 

COMMITMENT. 
Though  a  warrant  of  commitment  for  felony 
tie  informal,  yet  if  the  corpus  ddicti  ap- 
pear in  the  depositions  returned  to  the 
court,  they  will  not  bail,  but  remand  the 
prisoners.  Rex  v.  George  Marks  and  oth- 
ers^ M.  43  G.  3.  88 


And  thie  is  now  done  by  making  o«t  a 
new  and  regular  warrant  of  commitment. 

ib. 

CONDITION. 

See  Copyhold,  No.  2,  or  Laiidlobd  ard 

Tbhavt,  No.  5. 

1  Where  a  charter-party  of  affreightment 
provided  that  in  case  of  the  **  inablility  of 

'  **  the  ship  to  ■  eiecute  or  proceed  on  the 
"'  service,"  certain  persons  should  be  at 
liberty  to  make  such  abatement  out  of  the 
freiffht  as  they  shpuld  think  reasonable : 
held  that  an  inability  of  the  ship  to  pro- 
ceed to  sea  for  want  of  men  to  navigate 
her  was  within  the  proriso,  although  such 
want  of  men  proceeded  from  the  ravages 
of  the  small  poz  amongst  the  original  crew, 
the  death  of  some,  and  the  desertion  of 
others  from  fear  of  the  distemper,  and  an 
impossibility  of  procuring  others  on  the 
spot  in  their  room.  Beatson  t.  Schank  and 
others,  H.  43  G.  3.  123 

2  In  an  action  a£ainst  the  hundred  on  the 
stat.  9  G.  1.  c.  22,  for  damage  sustained  b^ 
thewilful  burning  of  the  party's  bam,  it 
is  a  precedent  condition  that  the  party 
grieved  should  within  the  time  limited, 
give  in  his  examination  upon  oath  before 
a  magistrate,  whether  or  not  he  iaiew  the 
offender  or  offenders,  or  any  of  them :  and 
ah  examination  on  oath,  in  which  the  par- 
ty only  swore  that  he  suspected  that  the 
fact  was  done  by  some  person  or  persons 
to  him  unknown,  is  not  sufficient  within 
the  statute ;  still  less  in  support  of  an  aver- 
ment in  the  declaration  that  he  gave  in 
such  examination,  Ac,  in  and  by  which  it 
appeared  that  the  plaintiff  did  not  know 
the  person  or  persons  who  committed  the 
&ct.  For  non  constat  by  the  terms  of  such 
examination  that  the  plaintiffdid  not  know 
some  of  the  offenders,  if  there  were  sever- 
al. Tkurtell  v.  The  fnhabitanU  of  the' Hun- 
dred of  Mutfirrd  and  LothingUuut^  m  the 
county  of  Sugblk,  H.  43  G.  3.  199 

CONDITION  PRECEDENT,  &c. 
See  Plxadiitg,  No.  15. 

CONFIRMATION. 
See  TxHURX. 

CONSIGNOR  AND  CONSIGNEE. 
See  ST0PPI50  iir  Trahsitu. 
1  Where  the  consignor  of  goods  abroad  ad- 
vised the  consignee  bv  letter  that  be  had 
chartered  a  certain  ship  on  his  acoonnt, 
and  inclosed  him  an  invoice  of  the  goods 
laden  on  board,  which  were  therein  ex- 
pressed to  be  for  account. and  risk  of  the 
consignee,  and  also  a  bill  of  lading  in  the 
usual  form  expressing  the  delivery  to  be 
made  to  order,  &.c,  he  paying  freight  for 
the  said  goods  according  to  Mrter-party  ; 
and  the  letter  of  advice  also  informed  the 
consignee  that  the  consignor  bad  drawn 
bills  on  him  at  three  months  for  the  raloe 
of  the  cargo :  held  that  the  invoice  and 
bill  of  lading  sent  to  the  consigneci  and 
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the  delivery  of  the  ^oodt  to  the  captain, 
vested  the  property  in  the  conai^ee,  anb- 
ject  only  to  be  devested  by  the  consignor's 
right  to  atop  the  goods  in  transitu  in  caae 
or  the  insolvency  of  the  other.  And  the  * 
consignor's  agent  having  obtained  posses- 
iiion  of  the  cargo  under  another  bill  of  lad- 
ing, and  having  refused  to  deliver  it  up 
tinless  the  consiffnee  would  make  immedi- 
ate payment,  which  he  declined  doing,  but 
offered  his  acceptances  at  three  months  in 
tlie  manner  before  stipulated :  held  that 
the  oonsignee  might  maintain  trover  a- 
gainst  such  agent  without  having  tendered 
payment  of  the  freight  either  to  him  or 
the  captain,  the  defendant  having  poB« 
aessed  himself  of  the  goods  wrongfully. 
WaUe^  V.  Monigamery,  £.  43  G.  3.  283 
2  The  consignor  of  goods  abroad,  upon  re- 
ceipt of  onlers  from  a  correspondent  here, 
ahips  goods  on  account  and  at  the  risk 
of  the  consignee,  and  takes  bills  of  lading 
from  the  captain,  making  the  goods  deliv- 
erable to  the  consignor's  own  order,  and 
transmits  one  of  fuch  bills  vnindorsed, 
with  the  invoice,  to  the  oonsignee,  inclosed 
in  a  letter,  informing  him  that  he  had 
dnwn  upon  him  for  the  amount,  which 
he  doubted  not  would  meet  due  honour 
and  close  the  account :  and  the  consignor, 
by  way  of  precaution,  also  sent  another 
bill  of^  lading  indorsed  to  his  own  agent. 
Held  that  upon  the  shipment  on  account 
and  at  the  risk  of  the  consignee  the  prop- 
erty of  the  goods  vested  in  him,  suhject 
only  to  be  devested  by  the  consignor's 
stopping  them  while  in  transitu ;  and  that 
upon  the  arrival  of  the  goods,  the  con- 
signee having  obtained  possession  of  them 
from  the  captain  by  the  production  of  his 
unindorsed  bill  of  lading,  the  property  be- 
came abaolute  in  the  consignee,  however 
wrongfully  parted  with  by  the  captain 
without  a  compelei^t  authoritv  ftom  the 
shipper ;  and  however  answerable  the  cap- 
tain might  be  to  the  shipper,  on  that  ac- 
count. Coxe  and  others  v.  Harden  and 
others,  M.  44  G.  3.  3^5 

CONSPIRACY. 

1  An  information  at  common  law  for  a  con- 
spiracy between  the  captain  and  purser  of 
a  man  of  war  for  planning  and  fabricating 
false  vouchers  to  cheat  tli^  Crown,  (which 
planning  and  fabrication  were  done  upon 
the  high  aeas,)  is  well  triable  in  Middlesex, 
upon  proof  there  of  the  receipt  by  the  Com- 
missioners of  the  Navy  of  the  false  vouch- 
enr  transmitted  thither  by  one  of  the  con- 
spirators through  the  medium  of  the  post, 
and  the  application  there  by  a  third  person, 
a  holder  or  one  of  such  vouchers  (a  bill  of 
exchange)  for  payment,  which  he  there  re- 
ceived. Rexy.Brisae%ndSeott,T,A3Q. 
3.  373 

2  Bo  where  an  indictment  for  a  conspiracy 
WM  hud  io  MiddUsez,  where  acts  done  by 
■ome  of  the  eonapiraton  were  proved,  acU 
done  by  others  or  the  conspirators  in  other 
ooontiei  wen  given  in  evidence  against 


them.    Rex  v.  Bewes  and  ethers,  in  1787, 
cited  i6.  376 

CONTRACT. 
See  Agrkehxnt. 

CONVICTION. 

1  A  conviction  on  the  4th  sect,  of  the  stat.  5 
Ann.  c.  14,  for  keeping  a  dog  and  gun  to 
kill  game,  without  be mg  qualified,  must 
be  made  within  three  months  afWsr  the  of- 
fence committed :  and  if  the  hearing  of 
the  matter  be  adjourned  over  that  time, 
though  with  the  consent  of  the  defendant, 
a  conviction  allerwards  is  bad.  Rex  v. 
rq^,E.  43G.3s  229 

2  One  may  be  convicted  on  the  stat.  28  G. 
3.  c.  57,  as  the  driver  of  a  stage  coach,  for 
permittiuj^and  suffering  beyond  the  proper 
number  ot  persons  to  go  upon  the  root  of 
it ;  although  he  be  not  stated  to  be  a  driver 
employed  hy  the  owner,  and  although  he 
diinot  appear  when  summoned  before  the 
magistrate :  in  which  caae  'the  2d  sect,  of 
the  act  directs  that  the  owner  ahall  be  lia- 
ble to  the  penalty  thereby  laid  on  such  dri- 
ver.   Rex  Y,  Barker,  "^.AZQ.Z.  246 

3  One,  not  a  general  trader  in  silver  plate, 
who  aelUi  a  piece  of  plate  in  a  nartieular 
instance  for  a  price  above  the  value  of  old 
silver,  is  not  therefore  a  vender  of  plate 
within  the  stat.  13  G.  2.  c.  32.  a.  6,  which 
enacts  that  all  peraons  using  the  trade  of 
selling  pbte,  &o.  ahall  be  deemed  traders 
tn,  s3Uirs  or  vendors  of,  plate^  Slc.  and 
shall  take  out  a  licence.  The  King  v. 
BwMe,  M.  44  G.  3.  456 

COPYHOLD. 

8u  TxauRJE. 

1  Under  a  grant  by  cop^  of  court-roll  of  a  re- 
versionary estate  to  j9.  (who  had  before  a 
life-estate  in  the  premises)  habendum  to  him 
for  the  Uves  of  B,  and  C.  his  mndsons, 
during  the  life  of  either  of  tkem  longest  Uo- 
ing,  sueeesnvely,  according  to  the  custom, 
&c.  reserving  a  heriot  and  6s.  rent;  Ji. 
alone  takes  ue  legal  estate  in  reversion, 
and  not  the  cestuy  que  vies ',  there  being 
no  ciiatom  to  enable  them  to  take;  af 
though  they  were  stated  to  be  admitted 
tenants  in  reversion. 

And  though  in  consideration  of  the  fine  paid 
by  the  grandfather,  the  lord  suffered  the 
first  in  succession  of  the  cestu  v  que  vies  to 
enter  as  tenant  upon  the  oeath  of  his 
grandfather,  and  received  the  6s,  rent 
From  him  till  his  death :  yet  he  not  dying 
seised  of  the  legal  eatate,  his  widow  could 
not  claim  her  free  bench  according  to  the 
custom. 

Nor  did  such  receipt  of  rent  from  the 
cestuy  que  vie  constitute  a  tenancj  from 
year  to  year,  so  as  to  entitle  his  widow  to 
notice  to  quit,  the  rent  not  being  received 
as  between  landlord  and  tenant,  but  attrib- 
utable to  another  consideration.  Right  d. 
The  Dean  and  Chapter  of  WeUs  ▼.  Bow- 
</e]hH.43G.3.  135 
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A  copyhoMdr  dftmiied  for  one  year  and 
from  tnenoe  from  year  to  year  for  the  term 
of  13  yeari  more,  iftkt  lord  would  license^ 
and  so  as  the  same  skmdd  noi  be  Uaijjie  to 
forfeUure:  held  that  the  licence  of  the  lord, 
&c,  was  a  condition  precedent  to  the  lease 
of  the  farther  term  of  13  yean ;  and  the 
lord  haTinff  giveA  notice  that  he  would  not 
give  anch  licence,  the  aiaignee  of  the  lea- 
aor,  to  whom  the  premiaea  were  anrren- 
dered,  was  bolden  entitled  to  recorer  in 
ejectment  againat  the  tenant  after  six 
raontha'  notice  to  quit,  although  it  appear- 
ed that  anch  Burrenderee  was  a  trustee  for 
the  lord,  (the  real  purchaaer,)  who  had  no- 
tice of  tba  terms  of  the  demise  when  he 
purchased,  with  an  exception  in  the  con- 
tract of  purchase  of  all  subsisting  leases^ 
and  afterwards  ancepted  of  quit-rent  from 
the  tenant ;  the  conaideration  of  these  lat- 
ter circumstances  belonging  to  a  court  of 
equity.  Doe  d.  AWrni  ▼.  LiAin  and  others, 
M.44G.3.  399 

CORPORATION. 

See  Br  Law,  Quo  Warbahto, 

Information  in  nature  of. 

1  The  major'  part  of  an  integral  ]»art  of  the 
corporation  whose  attendance  is  required 
at  the  election  of  officers  being  gone,  it 
operates  as  a  diaaolntion  of  the  wlK»le  cor- 
poration, which  has  thereby  lost  the  power 
of  holding  corporate  asaembliea  for  the 
purpose  offilling  up  Tacanciea  and  cootin- 
ning  itself.  Rez  ▼.  Asaoart,  Rez  v.  Morris^ 
H.43G.3.  114 

3  Where  the  election  of  mayor  waa  to  be 
made  by  the  majority  of  an  assembly  com- 
posed of  sereral  integral  definite  parte  of  a 
corporation  and  other  burgesses  and  inhab- 
itants fir  the  time  beirig;  held  that  one  of 
auch  definite  integral  parts,  being  reduced 
below  a  majority  of  its  proper  number, 
could  no  longer  be  represented  in  such 
corporate  assembly,  and  the  whole  corpo- 
ration was  thereby  diaaolved,  being  no 
longer  capable  of  continuing  itaelf.  Rex 
▼.^0rm,i2esv.Aai0ard,T.43G.3. .  304 

3  A  charter  constitutes  a  corporation  to  con- 
sist of  two  bailiffs  (senior  and  junior),  13 
aldermen,  and  an  indefinite  namber  of  bur- 
gesses ;  and  after  nominating  the  two  firat 
bailiffs,  and  directing  the  etection  of  the 
first  twelve  aldermen,  provides  that  on  a 
certain  day  in  the  year,  the  senior  bailiff 
shall  be  chosen  by  the  bailiffs  and  alder- 
men, or  the  major  part  of  ihem^  out  of  the 
aldermen,  for  one  year,  and  until  another 
of  the  aldermen  to  that  office  in  due  nuin- 
ner  should  be  elected^  perfeetedt  and  sworn ; 
and  also  provides  for  the  election  of  the 
junior  bailiff  on  the  same  day,  by  a  differ* 
ent  mode  of  election  for  one  year,  and 
until,  Ac.  (as  before) :  held  that  the  two 

'  bailiffs  do  not  thereby  constitute  but  one 
officer  ;  and  that  the  senior  and  junior  bail- 
iffs of  different  years,  last  legalnr  appoint- 
ed, (their  respective  successors  d^  facto  for 
several  years  having  been  ousted  by  quo 
warrantos)  might  coaleaoe*  together,  and 
preside  at  a  corporate  meeting  of  the  bail- 


'  iSk  and  aldermeo  for  the  election  of  a  ani- 
ior  bailiff.  And  that  the  charter  having 
directed  the  future  election  of  a  senior 
bailiff  (afWr  the .  first  appointment  of  two 
bailifis  and  twelve  aldermen)  to  be  made  of 
one  of  the  aldermen^  muat  be  taken  to  mean 
that  there  should  be  onlv  eUven  acting 
efficient  aldermen  apart  nom  the  senior 
bailiff,  who  waa  also  an  alderman;  and 
consequently,  that  six  aldermen  were  a 
majority  of  that. integral  part  capable  of 
making,  together  with  the  two  last  legal 
bailiffs,  an  elective  assemblv  for  the  pur- 
pose of  choosing  a  aenior  bailiff.  Rix  v. 
Thornton,  M.  44  6.  3.  432 

4—1.  The  surrender  of  a  charter  ia  void  for 
want  of  enrolment.  S.  Where  a  charter 
granted  to  the  mayor  and  commonalty  that 
**any  alderman  Ming  wanted,  the  reat  of 
the  aldermen  might  nominate  two  burgesses^ 
for  the  choosing  of  one  of  them  as  alder- 
man by  the  comnumalty  (per  common ita- 
tem) :  held  that  eownnonaUy  included  the 
whole  corporation,  and  that  an  akteraaan 
ao  elected  by  the  votea  of  the  other  alder- 
men as  well  aa  the  bwvessea  at  large,  waa 
properly  elected.  3.  Itaeemathatcoteni- 
poraneooa  and  continued  usage  may  be  re* 
aorted  to  in  aid  of  the  construction  of  doubt- 
ful words  in  an  old  charter.  4.  Where  aa 
information  in  nature  of  ^uo  warranto  waa 
moved  for  on  the  ground  of  a  diapoted  mode 
of  election,  which  alone  waa  in  controver- 
ay  at  the  time  of  the  defendant's  election, 
and  which  ground  waa  afterwarda  an- 
awered  on  ahewing  cauae,  the  Court  would 
not,  in  their  discretion,  make  the  rule  ab- 
aolute  to  txiy  another  incidental  and  aecon- 
danr  queation,  as  to  whether  there  were  a 
aumcient  interval  of  time  allowed  between 
the  nomination  and  election  of  the  defend- 
ant; no  peraon'a  right  having  been  set 
aaide  by  means  of  such  acceleration  of  the 
election,  if  it  were  aocelerated.  Jtex  v. 
a86Mnia,M.44G.3.  447 

5  A  swearing  in,  though  defective  in  law* 
yet  being  such  whereBv  the  partv  claimed 
at  the  time  to  be  a  free  ourgeaa  of  a  corpor- 
ation ;  held  a  aufficif  nt  usej'  of  the  office 
to  warrant  an  information  in  nature  of  Qao 
Warrantor  and  not  like  a  mere  clsun  of  the 
office,    leex  V.  7a/e,  M.  44  G.  3.  453 

COSTS. 

1  The  Btata.  7  Jac.  1.  e..5,  and  21  Jae.  1.  e. 
12.  a.  3,  civing  ^double  costs  to  pariah  offi- 
cers sued,  &c.  extend  not  to  actions  against 
them  for  non-leaaance,  anch  aa  the  non- 
payment of  money  laid  out  for  the  anpport 
of  one  of  their  paupera  by  another  pariah 
into  which  he  went ;  and  for  whieh  an  ac- 
tion of  aaaumpsit  waa  hiouffht  againat 
them.  Jitldns  and  otheia  ▼.  BatuwoU  and 
another,  M.  43  G.  3.  58 

2  No  costs  can  be  awarded  on  prohibition 
againat  executors, agilnat  whom  jadgment 
waa  obtained  on  demurrer,  upon  a  quea- 
tion. Whether  they  were  entitfad  to  a  ^an- 
eral  or  limited  probate  ?  Seaimmel  and  oth- 
era  v.  WiUanson  and  another,  M.  43  G.  3. 
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3  Under  the  lUt  8  and  9  W.  3.  c.  Ih  s.  4,  it 

is  discretionarj  in  the  judge  before  whom 
the  trial  is  had  to  certify  or  not,  according  as 
it  appears  to  him  under  the  circumstances 
proved,  that  the  trespass  was  or  was  not 
vUfuL  and  malicious.  And  the  j  udge  hav- 
ing declined  to  certify  in  a  case  where  no- 
tice was  ffiven  by  the  wife  of  the  plaintiff 
to  the  defendant  not  to  enter  the  locos  in 
quo  in  his  cart,  there  being  no  road  there  : 
notwithstanding  which  the  defendant  per- 
sisted in  going  on  for  the  purpose  of  view- 
ing more  conveniently  the  turning  in  of 
some  cattle  in  assertion  of  a  disputed  right 
of  common  in  an  adjoining  inclosure  of  the 
plaintiff's,  which  right  was  found  for  the 
defendant ;  on  a  justification  pleaded,  the 
court  refused  to  interfere.  Good  v.  IF«U- 
A(tiu,  £.  43G.3.  242 

4  The  12th  sect,  of  the  sUt  38  Geo.  3.  c  52, 
providing  that  no  indictment  shall  be  re- 
moved into  the  next  adjoining  county,  ex- 
cept the  pergom  applying  ft  auch  removal 
shall  enter  into  a  recognizance  in  40/.  for 
the  extra  costs,  Ac.  does  not  relate  to  in- 
dictments sent  by  £.  12.  to  be  tried  in  the 
next  adjoining  county  after  a  removal  thi- 
ther by  certiorttri.  Rex  v.  Kottxngham.  M. 
44  G.  3.  394 

5  in  slander,  though  the  defendant  justify, 
and  it  be  found  against  him,  yet  if  the  dam- 
ages be  under  40a.  the  plaintiff  cannot  re- 
coyer  more  costs  than  ^unagea.  Haiford 
▼.  Snite^,M.44G.3.  568 

6  ProceedinffB  in  ejectment  stayed  until  the 
oosta  of  a  former  ejectment,  and  also  of  an 
action  for  mesne  profits,  were  paid.  Doe 
d,  Piuehard  ▼.  Rou,  H.  44  G.  3.  566 

COVENANT. 
See  Pleadiito,  No.  15.     Condition,  No.  1. 

1  One  of  three  joint  covenantors  gives  a  bill 
of  exchange  for  part  of  a  debt  secured  by 
the  covenant,  on  which  bill  judgment  is 
recovered :  held  such  judgment  to  be  no 
bar  to  an  action  of  covenant  against  the 
three;  such  bill,  though  stated  to  have 
been  given  for  the  payment  and  in  satis- 
faction of  the  debt,  not  being  averred  to 
have  been  accepted  as  satisfaction,  nor  to 
have  produced  it  in  fact.  DroAe,  Clerk, 
V.  MUeheU  and  others,  H.  43  G.  3.         131 

2  The  seller  covenants  to  the  purchaser  of 
an  estate  that  he  shall  enjoy  and  receive 
the  rents,  &c.  without  any  action,  &.c.  or 
interruption  by  the  seller  or  those  claiming 
from  him,  or  6y,  through,  or  with  his  or 
their  aets,means,  default,  &c.  :  held  that 
a  breach  was  well  assigned  in  respect  of 
certain  quit-rents  in  arrear  before  and  at 
the  time  of  the  conveyance,  though  not 
stated  to  have  accrued  while  the  seller  was 
tenant  of  the  premises.  Howes  v.  Brush' 
field,  £.  43  Geo.  3.  240 

COVfiNOUS  JUDGMENT  OR  BOND. 
See  Fravdujlsvt  Juoomrrt. 

CREDIT. 
1  The  pkiatiffis  entitled  toxecnver  for  goods 
,  fold  and  delivered  upon  credit  for  a  certain 


time ;  it  appearing  by  the  apeeial  nemo-  ^ 
randum  that  the  bill  was  filed  on^adi^y 
subsequent  to  the  expiration  of  the  eredit, 
though  the  writ  appeared  to  have  issued 
before.  But  if  the  defendant  were  actual- 
ly arrested  before  the  credit  expired,  sem- 
ble  that  be  has  his  remedy  in  damages.— 
Swancott  v.  Westgarth,  T.  43  G.  3.  3:^2 
2  Where  goods  were  sold  upon  a  contract 
that  the  vendee  was  to  pay  for  them  in 
three  months  try  a  bill  of  two  months :  held 
that  the  contract  was  for  a  credit  oTJive 
months,  and  therefore  that  assumpsit  for 
goods  sold  and  delivered  could  not  be 
brought  at  the  end  of  three  months  upon 
the  neglect  of  the  vendee  to  give  his  bill 
at  two  months  ;  the  remedy  being  by  a 
special  action  on  the  case  for  damages  for 
the  breach  of  contract  in  not  giving  such 
bill.  Mussen  v.  Price  and  another,T,  43 
G.3.  365 

S.  P.  in  Miller  v-  Shawe,  Lancaster  Lent 
asstxes,  1801,  cor.  Chambre,  J.  But  alWr 
the  time  of  credit  expired  indebiiatus  as- 
sumpsit  lies.  ib. 

CREDITORS. 
See  AoRxxMEBT,  No.  5. 

CUSTOM  OF  THE  COl/NTRY. 
See  Landlord  ahd  Tenant,  No.  4. 

CUSTOMARY  ESTATE. 
See  Tenure. 

DEBTOR  AND  CREDITOR. 

Su  Fraudulsn"^  Judgment. 

DEED. 
Su  Evidence,  No.  6.  Stamp,  No.  2. 
1  A  trader,  before  marriage,  agrees  by  parol 
to  settle  all  his  stock  on  his  intended  wife ; 
which  stock,  it  appeared  afterwards,  a- 
mounted  then  to  450/.  3  per  cents ;  but  in 
the  ntarriage  articles  it  was  stated  to  be 
340Z.  stock ;  and  the  deed  executed  after 
marriage  settled  the  same  sum ;  tiiis  mis- 
take (proved  and  accounted  for  by  the 
wttnesa  who  prepared  the  deed,  and  by 
the  bankrupt,  to  nave  originated  from  thie 
latter  giving  the  sum  of  iiXHi  as  the  vatue 
of  the  stock  tn  money  at  that  time,  and  the 
other  setting  it  down  as  the  amount  of  the 
stjock  itself)  was  admitted  and  agreed  by 
the  bankrupt,  afVer  his  bankruptcy  and  ab- 
sconding, to  be  rectified  by  the  alteration 
of  the  sum  as  it  stood  in  the  articles  and 
the  deed  from  3402.  stock  to  4502.  stock; 
which  was  accordingly  done ;  and  the  in- 
strument re-executed,  with  the  consent  of 
the  bankrupt  and  his  wife,  and  the  trus- 
tees: and  the  whole  atock  having  been 
sold  out  by  the  bankrupt  b^art  his  bank- 
ruptcy, and  the  amount  paid  into  the  hands 
of  the  trustees  before  such  alteration, 
who  after  the  bankruptcy,  purchased  other 
stock  with  the  money  *,  held  that,  however 
such  an  alteration  might  avoid  the  instru- 
ments if  done  with  the  consent  of  the  par- 
ties interested ;  yet,  inasmnch  aa  one  of  the 
parties,  the  feme  covert,  (to  whom  no 
ijraad  was  imputed),  was  incapable,  by 
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«aeh  eonient,  of  ezoneratine  (he  tmiteefl 
from  the  performance  of  the  tnxft;  bat 
equity  would  probebly  set  up  amin  the  de- 
stroyed instruments  in  her  favour;  the 
trustees,  who  had  received  such  money 
under  the  instruments  when  they  existed 
in  a  valid  form,  held  the  same  subject  to 
the  purpose  of  the  trust,  and  not  for  the 
benefit  of  the  bankrupt's  estate ;  and  that 
the  assignees  could  hot  recover  in  assump- 
ait  from  the  trustees  the  value  of  the  stock 
originally  included  in  the  marriage-articles 
and  deed,  but  only  the  surplus ;  and  such 
surplus  they  were  entitled  to  recover^  at 
law ;  the  agreement  for  the  settlement  of 
the  whole  stock  not  being  evidenced  by 
writimg  before  marriage  within  the  statute 
of  frauds ;  but  being  Sie  subject  of  equita- 
ble jurisdiction  only,  under  the  oircum- 
stances.  Skav^dnd  another  Aongtues  of 
HUL  a  Batnkrupt.  v.  Jakeman,  M.  44  6. 
3.  390 

S  One  may  declare  in  covenant  that  the  deed 
was  indeiUedy  made,  and  eondnded  on  a  day 
subsequent  to  the  dav  on  which '  the  deed 
itself  is  stated  on  the  face  of  it  to  have 
been  indented,  made  and  concluded.  Hall 
V.  Caxenote,  H.  44  G.  3.  516 

3  Where  a  charter-party,  dated  6th  of  Feb- 
ruary, but  averred  not  to  be  executed  till 
the  15th  of  March,  contained  ^a  covenant 
by  the  owner  that  the  ship  should  and 
would  proceed  from  D,,  where  she  then  lay, 
am  or  before  the  V2th  of  February,  on  her 
outward-bound  voyage,  and  return,  &c. 
and  a  covenant  by  the  freighter  that  tit 
eoneideration  of  every  thing  Move  mention- 
ed, dLC,  he  would  pay  certain  freight  for 
the  Tovage ;  the  voyage  being  averred  to 
be  performed,  and  the  freight  earned,  the 
owner  may  recover  in  an  action  of  cove- 
nant, without  averring  that  the  ship  sailed 
on  or  before  the  I2th  of  February ;  such 
covenant  that  the  ship  should  sail  on  or 
before  the  I2th  of  February  being  either  no 
condition  precedent,  but  only  an  independ- 
ent covenant,  for  breach  of  which  the  party 
had  his  remedy  in  damages;  or  not  of  the 
substance  of  the  contract,  which  was  for 
the  performing  of  the  voyage  for  which  the 
ship  was  chartered,  and  earning  the  freight; 
or  Doing  rendered  impossible  to  be  per- 
formed l>y  the  parties  themselves  not  hav- 
ing executed  the  deed  till  after  the  time 
appointed  for  doing  the  act,  and  thereby 
dispensing  with  the  performance  of  it.  /o. 
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4  An  award  in  writing  and  under  seal  need 
not  have  a  deed  stamp,  unless  delivered  as 
a  deed ;  but  being  onljr  delivered  as  an 
award,  it  is  sufficient  if  it  have  the  award 
stamp  of  lOs.  Brown  v.  Vatuer,  H.  44  6. 
3.  566 

DEVISE. 
SeehiTAnr  Dkvibbb. 
1  Where  by  the  dubious  use  of  the  word 
famU^,  (vis.  **  brother  and  sister's  fitmily,") 
in  a  will,  the  testator  having  had  two  sis- 
ters, one  of  whom  was  dead;  leaving  chil- 
dren, it  could  not  oertaiiriy  be  collected  to 
whatpenons  ha  meant  W  apply  it;  the 


heir  at  law  is  entitled  to  take.  Doe  d.  Hay- 
ter  V.  JovnmOe  andothers,  M.  43  G.  3.     95 

2  One  devises  to  his  natural  son,  and  in  case 
of  his  marriage  with  eertaih  persons,  or  his 
dying  without  issue,  then  to  his  nephew 
for  life,  and  afler  his  decease,  then  for  and 
amongst  eueh  pereen  and  ptreons,  his  and 
their  heirs,  &c.  as  shall  appear  and  can  be 
proved  to  be  his  nest  of  kin,  in  such  propor- 
tions as  they  would,  by,  virtue  uf  the  stat- 
ute of  distributions,  have  been  entitled  to 
his  personal  estate  if  he  bad  died  intestate : 
held,  that  the  distribution  was  to  be  made 
amongst  those  who  were  the  testator's  next 
of  kin  at  the  time  of  his  death,  though  the 
nephew,  to  whom  a  prior  life-estate  was 
given,  were  one  of  them.  Poe  d.  Gamer 
and  Ballantine  v.  Lawson  and  others,  U.  43 
G.  3.  143 

3  Where  one  seised  in  fee  of  real  estate,  by 
her  will  first  made  a  disposition  of  her  real 
estate  to  two  persons  for  lite,  reserving  a 
rent-charge  out  of  the  same,  payable  first 
to  her  uncle  for  life,  and  then  to  her  heir 
at  law/or  Itfe,  which,  ^  together  with  the 
repairs  during  the  term,  should  be  consid- 
ered as  his  rent  for  the  said  farm;  and  af- 
terwards she  proceeded  to  make  a  disposi- 
tion of  her  personal  property,  and  then  be- 
queathed and  devised  ^  all  the  rest,  residue, 
and  remainderof  her  vrFxcTS  wheresoever 
and  whatsoever,  and  of  what  nature,  kind, 
or  quality  soever,  (except  her  wearing  ap- 
parel and  plate)  to  oerUin  nephews  and 
nieces,  to  be  equally  divided  between  them 
by  her  executors :  held  that  the  reversion 
in  fee  in  the  real  estate  did  not  pass  by  the 
residuary  clause,  but  descended  to  the  heir 
at  law  ;  although  he  had  a  rent-charge  de- 
vised to  him  for  his  life  out  of  the  same  es- 
tate in  the  hands  of  the  tenants  for  life. 
CamfUld  v.  GUbert,  E.  43  G.  3.  251 

4  Devise  to  « trustee  to  receive  and  pay  the 
rents  and  profits  for  the  maintenance  of  5. 
a  feme  covert,  and  the  issue  of .  her  body, 
dorinff  her  life,  and  afVer  Ber  decease,  upon 
trust  for  the  use  of  the  heirs  of  the  body  of 
S.,  their  heirs  and  assigns  for  ever,  with- 
out regard  to  seniority  of  age  or  priority  of 
birth;  and  in  default  of  such  issue,  to  the 
use  of  the  right  heirs  of  the  testratrix:  held 
that  S.  took  only  an  estate  for  life,  and  that 
the  heirs  of  her  body  took  as  purchasers 
and  as  joint  tenants ;  and  therefore  that  the 
eldest  son  of  S.  dying  in  her  life-time,  his 
eldest  son  could  not  take  either  the  whole 
as  heir  of  the  body  of  S.,  or  a  part  as  heir 
to  his  father.  Doe  d.  Hallen  y.  Ironrnon^ 
^«r,E.43G.3.  259 

5  Under  a  devise  to  A.  for  life,  without  tm- 
^eaehment  of  waste,  and  with  a  power  of 
jointuring;  remainder  to  the  issue  male  of 
.^'s  body  and  their  heirs ;  and  in  default  of 
such  issue  to  B.  for  life,  without  impeach- 
ment of  waste  snd  with  power  of  jointur- 
ing; remainder  to  the  issue  male  of  B.'b 
body  and  their  heirs  for  ever :  with  a  pro- 
viso, that  in  case  Jf.  or  B,  should  become 
possessed  of  any  other  estate,  and  be  oblig- 
ed to  change  his  name,  that  he  should  have 
the  option  whioh  to  take,bnt  not  to  td(eboth 
estates,  bat  that  one  of  his  estates  should 
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go  to  the  other  of  his  nephews ',  remainder 
and  residue  of  the  testator's  estate  to  J. 
in  fee :  held  jJ.  haying  no  child  till  after 
the  death  of  the  tesUtor,  took  an  esUfe  Uil 
under  the  first  devise,  and  that  a  recovery 
suffered  by  him  aOer  the  birth  of  a  son  was 
good.    /^roiiJk  V.  Stoctn,  £.  43  G.  3.      266 
6  One  devised  a  rent-charge  to  his  wife  for 
life^  together  with  the  interest  of  ISiOW..; 
and  after  her  decease  devised  the  rent- 
charge  to  troBleea  and  their  heirs,  to  sell 
and  dispose  of  the  same,  and  distribute  the 
parchase>money  amongst  certain  persons  : 
and  after  giving  a  few  small  legacies,  he 
directed  his  household  goods,  &c.  to  be 
■old  ;  and  the  money  arising  from  the  sale 
of  the  rentcharge,  and  from  his  household 
goods,  &c.  and  from  all  other  his  estate 
and  effects  of  what  nature  or  kind  soever 
and  wheresoever,  he  directed  should  be 
first  liable  to  the  payment  of  legacies,  and 
the  residue  to  be  divided  into  oerUin  parts, 
which  he  bequeathed  to  certain  persons  ; 
with  a  proviso  that  the  receipt  of  the  trus- 
tees to  a  purchaser    of  the  rent-charce 
should  be  sufficient  without  seeing  to  the 
application  of  the   purchase-money:  and 
then  he  appointed  the  said  trustees  and  his 
wife  his  executofi  :  held  that  the  trustees 
did  not  take  the  legal  estate  m  the  real 
property  of  the  devisor.   HUUm  v.  J^enwor- 
thy,  E.  43  G.  3.  2©? 

7  Under  a  devise  to  A.,  and  to  the  issue  of  his 
body,  his,  her,  or  their  heirs,  equaUyto  be  di- 
vided if  more  than  one ;  and  if  Ji.  have  no 
iBsue  of  his  body  living  at  his  decease,  then 
over :  held  that  A.  took  at  least  an  estate  for 
life,  with  a  contingent  remainder  m  fee  to 
his  issue,  if  any ;  in  which  case  the  remain- 
der over  was  also  contingent,  being  a 
contingency  with  a  double  aspect;  and 
that  whether  A.  took  for  life,  with  such 
contingent  remainders,  or  whether  he  took 
an  estate  toil,  the  remainders  over  were 
equally  destroyed  by  his  having  suffered  a 
recovery  before  he  had  any  issue  born. 
Doe  d.  GUman^  widote,  v.  Elvey,  M.  44 
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8  A  devise  of"  all  the  rest  I  have  in  the  world, 
both  houses,  lands,  goods  and  chattels,  Ac. 
to  my  wife,  my  executrix :  so  that  she  shaU 
sell  my  stock  in  trade  and  household  goods, 
and  if  these  will  riot  pay  the  debte,  she  shall 
sell  next  the  house  of  fee  in  Penxow:*,  &c. 
so  that  my  executrix  shall  pay  in  good 
time  all  lawful  debta,"  &c. :  held  to  carry 
the  fee  of  the  house  in  P.  to  the  executrix  ; 
she  being  charged  personally  with  the  pay- 
ment of  debta,  in  respect  of  the  real  as  well 
as  personal  estate  devised.  And  the  post- 
ponement of  the  sale  of  the  realty  till  after 
the  persona]  estate  was  exhausted  beinpr 
merely  recommendatory  to  her.  Goodtt- 
tie  d.  Paddy,  widow,  and  others,  v.  Mad- 
ifeni,H.44G.3.  524 

9  The  distinction  turns,  in  respect  to  carry- 
ing the  fee,  on  this,  Whether  the  debta, 
&c.  are  merely  a  charge  on  the  estB.te  de- 
vised, or  a  charge  on  flie  devisee  himself 
in  respect  of  such  estate  in  his  hands.    t6. 


DISTRINGAS. 
See  Practice,  No.  17. 

DUELLING. 
If  one  kill  another  in  a  deliberate  duel,  under 
provocation  of  charges  against  his  charac- 
ter and  conduct  however  grievous,  it  is 
murder  in  him  and  his  second :  and  there- 
fore the  bare  incitement  to  fight,  though 
under  suoh  provocation,  is  in  itself  a  very 
high  misdemeanor,  though  no  consequence 
ensue  thereon  against  the  peace.  R-  v. 
Rice,  E.  43  G.  3.  281 

ELY—iSLE  OF. 
A  writ  of  fieri  facias,  directed  in  the  first  in- 
stance to  the  bailiff  of  the  Isle  of  Ely  out 
of  B  R.  is  erroneous  and  void,  and  the 
bailiff  executing  the  same  is  guilty  of  a 
trespass  against  the  party  whose  goods  are 
taken  in  execution.  The  bishop  of  Ely 
has  not  a  palatinate  jurisdiction  within  the 
isle,  though  exercising  jura  regalia  there. 
Process  issued  out  of  the  courta  at  West* 
minster  inXo  the  isle,  goes  in  the  first  in- 
stance to  the  sheriff  of  Cambridgeshire^ 
who  thereupon  issues  his  mandate  to  the 
bailiff  of  the  franchise.  Grant  V.  Bagge, 
and  others,  M.  43  G.  3.  75 

EJECTMENT. 
See  Award,  No.  1.  Copyhold. 
Ejectment  may  be  brought  by  a  mortgagee, 
without  giving  notice  to  quit,  against  one 
who  was  let  into  possession  as  tenant  from 
year  to  year  by  the  mortgagor,  after  the 
mortgage  made  to  the  original  mortgagee, 
bat  l^fore  the  assignment  of  it  to  the  les- 
sor.    Thunder  d.  Weaver  v.  Belcher,  £.  43 

G.3.  aai 

ELECTION. 
See  CoRPORATiOR. 

EMBARGO. 
1  A  foreign  prince,  under  pretence  of  pre- 
caution against  a  supposeo  act  of  aggres- 
sion of  our  Government,  made  a  hostile 
seizure  of  British  ships  in  his  porta,  and 
imprisoned  our  seamen  on  shore ;  and  after 
six  months  they  were  released,  and  they 
resumed  and  concluded  their  voyage,  and 
the ownen  received  their  freight:  held  that 
such  seizure,  however  hostile  in  the  man- 
ner, so  far  partook  of  the  nature  of  an  em- 
bargo in  ita  result,  and  not  of  a  capture^ 
that  it  did  not  put  an  end  to  the  contract 
of  a  mariner  for  wages  even  during  the  time 
of  such  detention  and  imprisonment  But 
even  considering  it  as  a  temporary  captore, 
yet,  like  the  case  of  a  capture  and  recap, 
ture,  the  mariner  was  still  entitled  to  his 
wages ;  for  a  mariner's  title  to  wages  de- 
pends on  the  ship's  earning  her  freight  on 
the  voyage,  and  the  performance  of  his 
stipulaten  duty ;  and  here  freight  for  the 
voyage  was  lUtimately  earned,  and  the  ma^ 
riner  was  guilty  of  no  breach  of  dn^ ;  for 
his  stipuUtion  noitobeon  share  under  mey 
prtUnce^  wUhoul  Uave^  ktfart  the  voyage- 
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VMS  ended^  muM  be  nndentood  of  a  he'mg 
on' shore  6y  the  potty's  own,  fnunUhorizw. 
act.  And  even  if  such  imprisonment  on 
■horp  oonld  be  so  considered,  yet  the  mas- 
ter's havinj^  aflerwards  receiTed  biro  a^in 
on  board  without  objection  amounted  to  a 
disp^'nsation  of  the  service  in  the  interval, 
and  entitled  him  to  wages  according  to  his 
original  contract.  Beale  v.  Thompson^  H. 
44  G.  3.  548 

*  S.  P.  in  Johnstm  ▼.  Broderick,  H.  44  G. 
3.  557 

ESTOPPEL. 
See  BinKKUPT,  No.  8. 
If  a  verdict  be  found  on  any  factor  title,  dis- 
tinctly put  in  issue  in  an  action  of  trespass, 
such  verdict  may  be  pleaded  by  way  of  es- 
toppel in  another  action  between  the  same 
parties  or  their  privies,  in  respect  of  the 
same  fact  or  title.  Outram  v.  Morewood^ 
H.43G.3.  174 

EVIDENCE. 

Su  CoNSPiRACT.  Frauds,  Statutx  of,  No. 

2.    Title,  No.  1.    Insurawcx,  No.  3. 

1  Where  the  lessor  of  the  plaintiff  and  the 
(defendant  in  ejectment  had  before  referred 
their  right  to  the  land  to  an  arbitrator,  who 
bad  awarded  in  favour  of  the  lessor,  the 
award  concludes  the  defendant  from  dis- 
puting the  lessor's  title  in  an  action  of 
ejectment.  Doe  d.  Morris  and  others  v. 
Prosser,  M.  43  G.  3.  23 

2  Where  the  law  presumes  the  affirmative  of 
any  fact,  the  negative  of  such  fact  must  be 

S roved  by  the  partjr  averring  it  in  pleading. 
o  where  an^  act  is  required  to  be  done  by 
one,  the  omission  of  which  would  make 
him  guilty  of  a  criminal  neglect  of  duty, 
the  law  presumes  the  affirmative,  and 
throws  the  burden  of  proving  the  negative 
on  the  party  who  insists  on  it.  Therefore 
where  a  plaintiff  declared  that  the  de- 
fendants who  had  chartered  his  ship,  put 
on  board  a  dangerous  commodity,  (by 
which  a  loss  happened)  without  due  notice 
to  the  captain  or  any  other  person  em- 
ployed in  the  navi|fation,  it  lay  upon  him 
to  prove  such  negative  averment.  And  it 
being  shewn  that  the  commodity  was  de- 
livered by  the  defendant's  officer^  and  re- 
ceived hj  the  firat  mate  of  the  plaintiff's 
•hip  (which  firat  mate  was  dead,  and  no 
other  person  was  present  to  depose  to  the 
conversation  which  passed  between  them); 
held  that  the  beat  evidence  of  the  fact 
could  only  be  j^ven  by  the  defendant's 
officer,  who  delivered  the  commodity  on 
board  to  such  first  mate,  and  that  the  ac- 
tion conld  not  be  sustained  by  secondary 
evidence .  WilUams  v.  the  East  India  Com- 
pany^ M.  43  G.  3.  104 

3  In*  an  action  on  a  foreign  judgment,  it  is 
not  sufficient  to  prove  the  judge's  hand- 
writing subscribed  to  it,  without  proving 
that  the  seal  affixed  thereto  is  the  seal  of 
theeonrli    Hsiif^v../Msy,H.43G.3.  117 

4  A  garnishee,  against  whom  a  re^tfvery  was 
had  in  the  mayor's  court  on  foreign  attaeh- 
nent,  afUr  a  saimiioiis  to  tho  dSftftdaat, 


and  nihil  returned,  may  protect  himself 
by  giving  snoh  proceedings  in  evidence 
upon  non  assumpiBit  in  an  action  to  recov- 
er the  same  debt  brou^rht  by  the  defi^ndant 
below,  without  proving  the  debt  of  the 
plaintiff  below,  who  attached  the  money  in 
his  hands :  'although  by  the  course  of  pro- 
ceedings in  the  mayor's  court  bail  uot  hav" 
ing  been  put  in,  the  plaintiff  below  was  not 
obliged  to  prove  the  debt  to  entitle  himself 
to  recover  against  the  garnishee.  Jl^DtMr 
iel  V.  Hughes,  H.  43  G.  3.  184 

5  Evidence  of  an  acknowledgment  by  the  de- 
fendant within  six  jrears  of  an  old  existing 
debt  «f  above  six  years  standing,  due  to  the 
plaintiff 's  intestate,  bat  which  acknowl- 
edgment was  made  after  the  intestate's 
death,  will  not  support  a  count  by  the  ad- 
ministrator, layilig  the  promise  to  be  made 
to  his  intestate,  to  which  the  statutei  of 
limitations  was  pleaded.  SoreU,  adrnxms" 
tor,  fc.  ¥.  Wine,  H.  43  G.  3.  203 

6  The  answer  of  the  obligor  of  a  bond  to  a 
bill  filed  for  a  discovery,  in  which  he  ad- 
mitted the  bond  to  have  been  execiited  by 
him,  is  only  secondary  evidence,  and  can- 
not be  received  as  evidence  per  se  of  the 
execution,  without  shewing  that  doe  dili- 
gence had  been  used  to  discover  who  the 
subscribing  witness  was,  who  t^as  allej^ 
to  be  unknown.  CaU,  Bart  v.  Dmnitii^i 
T.43G.3.  aSl 

7  Upon  an  issue  taken  (in  an  action  of  debt 
on  bond  to  secure  an  annuity^  in  general 
terms,  without  reference  lo.the  annuity 
act,  upon  a  traverse  that  the  consideration- 
money  was  not  paid  by  the  grantee  to  the 
use  of  the  mnton ;  evidence  that  it  was 
so  paid  by  the  grantee*s  agent  will  sustain 
the  affirmative  of  the  issue.  Coare  v.  Gib- 
Z«a,T.43G.3.  337 

8  In  an  action  on  a  policy,  the  property  of  the 
ship  may  be  proved  by  parol  evidence  of 
the  possession  of  the  assured,  unless  dis- 
proved by  the  production  of  the  written 
documents  of  the  ship  under  the  register 
acts.  And  held  that  such  |iarol  evidence 
of  ownership,  arising  from  possession  at  a 
particular  period,  was  not  disproved  by 
shewing  a  prior  register  in  the  name  of  an- 
other, and  a  subsequent  register  to  the  same 
person.  Robertson  and  Thompson  r.French^ 
T.  43  G.  3.  357 

9  Cotemporaneouiand  continuing  usage  may 
be  resorted  to,  io  aid  of  the  construction  of 
doubtful  wordp  in  an  old  charter.  Bex  v. 
Osbourne,  M.  44  G.  3.  447 

10  Where  plaintiff  declared  on  bond  toitha 
profert,  on  non  est  factum  pleaded,  secon- 
dary evidence  of  the  bond,  by  means  of  a 
copy,  and  shewing  that  the  defendant  had 
taken  away  the  original,  and  before  action 
brought  said  he  had  burnt  it,  is  i)ot  suffi- 
cient to  sustain  the  declaration.  Smith  v. 
Woodward,  Hil.  44  G.  3.  567 

EXCEPTION. 
Su  Copyhold,  No.  2. 

EXECUTION. 
1  Money,  the  soiplus  of  a  fonner  ezeontios 
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against  the  defendant's  goods,  wan  rerosed 
to  be  stayed  ia  the  late  sheriff's  hands  for 
theparpose  of  satisfying  another  ezecation 
at  the  suit  of  the  same  plaintiff  against  the 
same  defendant,  who  had  no  other  efiects 
on  which  the  sheriff  in  office  coald  levy. 
Fieldhouse  v.  Croft,  H.  44  G.  3.  6d2 

2  After  interlocutory  judgment  against  a 
feme  upon  a  contract,  she  marries,  yet  the 
plaintiff  may  proceed  to  judgment  and  ex- 
ecution against  her,  without  joining  the 
husband  by  scire  facias.  And  a  capias  ad 
satisfaciendum  acainst  her,  foUowmg  the 
judgment,  is  at  all  events  regular,  though 
the  plaintiff  had  notice  of  the  marriage 
before.  Cooper  ▼.  Raehd  Hvnchin,  H.  44 
G.  3.  537 

3  Allowing  that  the  award  of  a  writ  of  se- 
questration  out  of  Chancery  (which  is  the 
process  of  that  Court  to  compel  appearance, 
and  the  performance  of  decrees)  has  the 
same  obligatory  effect  to  bind  the  goods 
as  a  writ  offi.fa.  at  common  law ;  yet  if 
the  partj  at  whose  prayer  such  sequestra- 
tion is  issued  take  no  measure  to  compel 
the  eiecution  of  it  in  due  time,  and  the 
eequestrators  do  not  in  fact  possess  them- 
selves of  the  goods,  it  is  no  excuse  to  a 
sheriff,  to  whom,  at  a  distance  of  18 
months,  a  writ  of  Ji.  /a.  is  directed  against 
the  goods  of  the  party,  defendant  m  the 
suit  m  Chancery,  for  not  executing  such 
writ  ^nd  selling  the  goods ;  the  plaintiff  in 
the  sequestration  having  at  all  events  lost 
his  prioritv  bv  such  lacnes.  And  therefore 
the  sheriff,  who  had  seized  under  the  ji  /a., 
having  no  notice  of  such  supposed  obsta- 
cle, returned  ntdla  bona,  was  holden  liable 
to  the  plaintiff  in  an  action  for  a  false  re- 
turn.   Fayne  v.  Drewe,  H.  44  G.  3.      538 

4  Though  a  writ  offi.fa.  bind  the  goods  as 
against  the  defendant,  yet  the  property  is 
not  devested  out  of  him  till  execution  exe- 
cuted :  and  there/bre  an  execution  and  sale 
under  a  subsequent  writ  delivered  to  the 
sheriff  will  bind  the  goods ;  but  the  plain- 
tiff in  the  first  execution  has  his  remedy 
against  the  sheriff  if  the  non-execution  did 
not  proceed  from  his  own  laches.  t6. 

EXECUTOIt  DE  SON  TORT. 

A  creditor  of  an  intestate,  who  received 
ffoods  of  the  intestate  after  his  death  from. 
Eis  widow,  in  payment  of  the  debt,  cannot 
protect  his  possession  against  an  action  of 
trover  by  the  lawful  administrator,  upon 
the  ground  of  such  delivery  having  been 
made  by  one  who  had,  by  such  intermed- 
dling, made  herself  executrix  ds  son  tart ; 
no  fact  appearing  to  give  colour  to  her  hav- 
ing acted  in  that  respect  in  the  charac- 
ter of  executrix,  except  the  single  act  of 
wrong  complained  of,  in  which  the  de- 
fendant participated.  Qu.  How  far  any 
payment  by.  an  executor  de  son  tort  to  a 
creditor  can  be  set  up  as  a  bar  to  an  action 
of  trover  by  the  lawful  executor,  &c. ; 
though  if  it  be  such  as  the  latter  would 
have  been  bound  to  make,  it  shall  be  re- 
couped in  damages.    Mountford^  AdmitM- 
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trator  of  HolUind  v.  Oitson,  H.  44  G.3. 

500 

EXTINGUISHMENT. 
See  CovEHART,  No.  1.  or  Accord  a«d  Sat- 

ISrACTIOH,  No.  1. 

FACTOR. 

Su  Stoppimo  IV  Tbarsitv.       ^ 

FACULTY. 
See  PaoHiBiTioir,  No.  1. 

FARM-BUrLDlNGS»  Ac 
Sm  Landlord  ahd  Tihaht,  No.  1. 

FEME  COVERT,  TRUST. 

See  SXTTLKMXNT  BY  ESTATX,  No.  1. 

FIXTURES. 
A  tenant  in  agricnlture  who  erected  at  his 
own  expence,  and  for  the  more  necessary 
and  convenient  occupation  of  his  farm,  a 
beast-house,  carpenter'-f  shop,  fuel-house, 
cart-house,  pump-houte,  and  fold-yard 
wall,  which  buildings  were  of  brick  and 
mortar,  and  tiled,  and  let  into  the  ground, 
cannot  remove  the  same,  though  during 
his  term,  and  though  he  thereby  left  the 
premises  in  the  same  state  as  when  he  en* 
tered/  There  appears  to  be  a  distinction 
between  annexations  to  the  freehold  of  that 
nature,  for  the  purposes  of  trade,  and  thow 
made  for  the  purposes  of  agriculture  and 
better  enjoying  the  immediate  profits  of  the 
land  in  favour  of  the  tenant's  right  to  re- 
move the  former :  that  is,  where  the  sa- 
perincumbent  building  is  erected  as  a  mere 
accessary  to  a  personal  chattel,  as  an  en- 
gine: but  where  it  is  accessary  to  the 
realty  it  can  in  no  case  be  removed. 
Elwes  V.  Maw,  M.  43  G.  3.  34 

FORBEARANCE. 
Su  Assumpsit,  No.  12. 

FOREIGN  ATTACHMENT. 
A  garnishee,  against  whom  a  recovery  waa 
had  in  the  mayor's  court  on  fbraign  attach- 
ment, alter  a  summons  to  the  defendant, 
and  nihil  returned,  may  protect  himself 
by  giving  such  proceedings  in  evidenee 
upon  non  assumpsit  in  an  action  to  recov- 
er the  same  debt  brought  by  the  defendant 
below,  without  provmg  toe  debt  of  the 
plaintiff  below,  wno  attached  the  money  in 
his  hands  :  although  by  the  course  of  pro* 
ceedings  in  the  mayor's  court  bail  not  hav- 
ing been  put  in,  the  plaintiff  below  was  not 
obliged  to  prove  the  debt  to  entitle  himself 
to  recover  against  the  gamiahee.  i^Dan' 
id  V.  Hughes,  H.  43  G.  3.  184 

FOREIGN  JUDGMENT. 
In  action  on  a  foreign  judgment,  it  is  not 
sufficient  to  prove  the  Juc^e's  hand-writ- 
ting  subscribed  to  it,  without  proving  that 
the  seal  affixed  thereto  is  the  s(aI  of  the 
Court.    Henry  V.  dtf<^y  H.  43  G.  3.     117 
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FORGERY. 

See  Dkkd,  No  U 

FRAUD. 
A  trast  deed  le  proposed  to  the  creditors 
at  large  of  an  insolvent,  whereby  they  all 
enffage  to  accept  payment  of  their  whole 
debts  by  certain  instalments,  the  first  four 
of  which  are  to  be  guaranteed  by  collateral 
security,  the  two  last  to  remain  upon  the 
nngU  security  of  the  insolvent :  several  of 
the  creditors  refuse  to  sign  unless  the  plain- 
tiff's do;  and  plaintiffii  stipulate  private- 
ly with  the  insolvent,  as  the  condition  of 
their  signature,  that  he  shall  procure  them 
collateral  security /or  the  two  last  instal- 
ments as  well  as  the  prior  ones ;  conoeiv- 
inff  that  they  had  collateral  security  origi- 
nally to  cover  their  debt;  and  .upon  the 
faith  of  such  private  agreement  they  sign 
the  general  trust  deed,  which  is  then  sign- 
ed by  the  rest  of  the  creditors :  held  such 
private  agreement  a  fraud  upon  the  other 
creditors,  and  void  ;  altbougn  the  effect  of 
it  were  not  to  secure  to  the  plaintiffs  the 
payment  of  more  money  than  the  other 
creditors  were  to  receive,  but  only  further 
security  for  the  same  sum.  Leiuster  and 
anotherv.  Rose,  M.  44  G,  3.  468 

FRAUDULENT  JUDGMENT. 
After  a  creditor  has  distrained  for  rent  the 
goods  of  his  debtor,  who  was  also  under 
engagement  with  the  creditor's  agent  for 
the  sale  of  his  goods,  for  the  purpose  of 
discharging  the  rent,  and  also  certam  book 
debts  due  to  such  creditor  and  his  agent, 
the  debtor  confessed  judgment  to  the  de- 
fendant, another  creditor,  for  a  large  nom- 
inal sum,  with  a  defeasance  that  execution 
should  only  issue  for  such  an  amount  as 
would  cover  the  debt  of  the  defendant,  and 
all  the  other  creditors,  amongst  whom  a 
rateable  distribution  was  to  be  made  :  held, 
that  such  judffipent  confessed,  being  in  fact 
made  bona  fiae,  and  upon  sood  considera- 
tion, was  not  covenous  or  fraudulent  with- 
in the  Stat  13  Eliz.  c.  5,  although  its  ef- 
fect might  be  to  delay  or  hinder  such  first- 
mentioned  creditor  from  receiving  the 
whole  amount  of  his  demands.  Neither 
could  it  be  said  to  delay  or  hinder  st  all 
his  recovering  the  rent  due  to  him,  and 
for  which  he  had  distrained,  such  distress 
having  a  legal  priority.  But  it  seems,  that 
the  penalty  given  by  the  third  clause  of 
the  statute  attaches  as  well  upon  a  cove- 
nous  judgment  as  upon  a  covenous  bond, 
thongn  tne  latter  alone  be  named  in  that 
part  of  the  clause.  Meuz  and  otbera  qui 
Um  V.  HoweU  and  jStlee,  T.  43  G.  3.     297 

FRAUDS,  STATUTE  OF. 

1  A  trader,  before  msnrisge,  agrees  by  parol 
to  settle  all  his  stock  on  his  intended  wife ; 
which  stock,  it  appeared  afterwards,  a- 
mounted  then  to  4501.  3  per  cents ;  but  in 
the  marriage  articles  it  was  only  stated  to 

^  be  34(M.  stock ;  and  the  deed  executed  after 
marrisge  settled  the  same  sum ;  this  mis- 
take (proved  and  accounted  for  by  the  i 


witoea  who  prepared  the  deed,  and  by 
the  bankrupt,  to  have  originated  from  the 
latter  giving  the  aum  of  34(U.  as  the  value 
of  the  stock  in  mamey  at  that  time,  and  the 
other  setting  it  down  as  the  amount  of  the 
stock  itself)  was  admitted  and  agreed  by 
the  bankrupt,  after  his  bankruptcy  and  ab- 
sconding, to  be  rectified  by  the  alteration 
of  the  sum  as  it  stood  in  the  articles  and 
the  deed  from  3402.  stock  to  450{.  stock ; 
which  way  accordingly  done  ;  and  the  in- 
strument re-executed,  with  the  consent  of 
the  bankrupt  and  his  wife,  and  the  trus- 
tees: and  the  whole  stock  haying  been 
sold  out  by  the  bankrupt  befori  his  bank- 
ruptcy, and  the  amount  paid  into  the  hands 
of  the  trustees  before  such  alteration, 
who  after  the  bankruptcy, purchased  other 
stock  with  the  money ;  held  that,  however 
such  an  alteration  might  avoid  the  instru- 
ments if  done  with  the  consent  of  the  par- 
ties interested ;  yet,  inasmuch  as  one  of  the 
parties,  the  feme  covert,  fto  whom  no 
fraud  was  imputed),  was  incapable,  by 
such  consent,  of  exonerating  the  trustees 
from  the  performance  of  the  trust;  but 
equity  would  probably  set  up  again  the  de- 
stroyed instruments  in  her  fsvour;  the 
trustees,  who  had  received  such  money 
under  the  instruments  when  they  existed 
in  a  valid  form,  held  the  same  subject  to 
the  purpose  of  the  trust,  and  not  for  the 
benefit  of  the  bankrupt's  estate ;  and  that 
the  assignees  could  not  recover  in  assump- 
sit from  the  trustees  the  value  of  the  stock 
originally  included  in  the  marriage  articles 
and  deed,  but  only  the  surplus ;  and  such 
surplus  they  were  entitled  to  recover  at 
law ;  the  agreement  for  the  settlement  of 
the  whole  stock  not  being  evidenced  hy 
writing  before  marriage  witnin  the  statute 
of  frauds ;  but  being  Uie  subject  of  equtta- 


»ing  t 
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ble  jurisdiction  only,  under  the  oircum- 


Mssignses  of 
»,  M.  44  G. 


HiU.  a  Bankrupt,  v.  Jakeman, 
3.  390 

2  Where  one  was  alleged  to  have  bought  an 
estate  for  another,  which  he  had  articled 
for  in  his  own  name,  but  there  was  no 
written  affreeroent  between  them,  nor  any 
part  of  die  purchase- money  paid  by  the 
plaintiff,  parol  evidence  that  the  estate  was 
purchased  for  the  plaintiff  m'as  reftised, 
and  equity  refused  to  compel  a  conveysnoe* 
Bartlett  v.  PiekersgiU,  T.  32  &  33  G.  2.  tis 
Chancery,  cited  in  R.  y.  Boston.  5G3 

FREIGHT. 

See  Dekd,  No.  3. 
A  ship-owner  having  firat  insured  his  ship 
with  A.  &c.  and  his  freight  with  B.  drc, 
for  a  c^iain  voyage,  and  having  notice  of 
an  embargo  laid  on  the  ship  in  a  foreign 
port,  abandons  the  ship  and  freight  to  the 
respective  underwritera,  and  receives  from 
them  the  whole  amount  of  their  subscrip- 
tions as  for  a  total  loss  of  both ;  firat  un- 
dertaking, by  a  memorandum  on  the  ship 
polic^^  to  assign  to  the  underwritera  there- 
on his  interest  in  the  ship,  and  to  account 
to  them  for  it,  and  afterwards  undertaking, 
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by  a  timilar  memorindain  on  ihn  freight 
policy,  to  anif  n  to  thoae  underwriter!  all 
right  of  recoverj,  coropensatioo,  &c.  The 
ship  bein^  afterwards  liberated,  and  earn- 
ing freiffht,  which  was  rpceived  by  the  as- 
Bured  ;  held,  that  however  the  (juestion  of 
priority  as  to  the  title  to  the  freight  might 
have  Men  as  between  the  different  sets  of 
underwriters  litigating  out  of  the  same 
fund,  and  however  the  weight  of  argument 
might  preponderate  more  in  favour  of  the 
underwriters  on  the  ship,  yet  that  the  as- 
sured, who  had  received  the  freight  from 
the  shippers  of  goods,  was  at  all  events  lia- 
ble on  his  express  undertaking  to  pay  it 
over  to  the  underwriters  on  freight ;  and 
that,  without  deducting  the  ezpences  of 
provisions,  wages,  dec.  which  were  charges 
on  th^  owner  before  the  abandonment,  and 
on  the  underwriters  on  ship  aflerwards. 
Thompson  v.  Roweroft,  T.  43  6.  3.        312 

GAME. 
See  CoHvicTioir,  No.  1. 

GAMING. 
If  the  jury  on  an  indictment  on  the  stat.  9 
Ann.  c.  14,  find  that  the  assault  was  on  ac- 
count of  money  won  at  play,  the  case  is 
within  the  statute,  though  the  assault  were 
committed  at  a  subsequent  time  and  .place, 
and  afler  abusive  language  between  the 
parties  in  respect  of  such  money  won. — 
liejc  V.  HOI  Darley,  T.  43  G.  3.  378 

GRANT. 
See  CopTMOLD.     Wat,  No.  1.     Title. 

1  A  lease  for  a  year  being  made  between  ^, 
and  £.,  the  release,  stating  £.  to  be  a  trus- 
tee for  C,  granted  the  premises  unto  C.  in 
his  possession  being,  by  virtue  of  an  in- 
denture of  lease,  bearing  date  the  day  be- 
fore the  relea^,  and  to  his  heirs,  habendum 
to  B.  and  his  heirs,  to  such  uses  as  C. 
should  appoint :  held  the  release  sufiicient 
to  convey  the  premises  to  £.,  and  the 
words  in  the  granting  part**  unto  C."  Ac. 
may  be  rejected  as  surplusage.  Spyve  v. 
7opAaiii,M.43G.3.  69 

2  d9.  being  mortgagee  in  fee  of  certain  lands, 
and  B.  the  mortgagor,  entitled  to  the  equi- 
ty of  redemption,  hy  lease  and  release,  A. 
conveys  ana  B.  releases  the  lands  to  C.  in 
fee,  who  by  the  same  instrument  cove- 
nants with  and  grants  to  B.,  that  it  shall  be 
lawful  for  B.,  his  heirs  and  assigns,  at  all 
times  to  enter  upon  the  lands  to  search  and 
dig  for  coal,  and  to  take  and  carry  away 
the  same  to  his  and  their  own  use.  This 
is  only  a  Ueencej  and  conveys  no  intereitt 
in  the  soil  so  as  to  exclude  C.  and  those 
claiming  under  him  from  getting  coal 
there:  nor  oould  it  operate  as  an  exception 
or  resertMrfion  out  of  the  grant  in  respect  to 
B,j  who  had  not  the  legal  title  in  him  at 
the  time.  Chetham  v.  mUiamMon  and  oth- 
ers, H.  44  G.  3.  512 

HABEAS  CORPUS  AD  TESTIFICAN- 
DUM. 
A  habeas  eorpus  ad  test^fieandum  iianed  to 


bring  up  a  prisoner  to  give  evidence  be- 
fore an  election  committee  of  the  House  of 
Commons,  on  affidavit  of  service  of  a  rule 
to  shew  cause  on  the  different  persons  con* 
cerned,  and  no  cause  shewn.  In  the  mat' 
ter  of  Sir  Edward  Price,  a  Prisoner.  H.  44 
G.£  668 

HABENDUM. 
See  Graht. 

HIGHWAY. 
Su  Wat. 

1  Indictment  for  non-repair  of  a  highway 
within  certain  limits,  charging  the  corpo- 
ration of  Liverpool  with  a  prescriptive  lia- 
bilitjr  to  repair  all  common  highways,  Stc. 
within  such  limits,  **  excepting  such  as 
ought  to  be  repaired  according  to  the  form 
of  the  several  statutes  in  such  case  made," 
19  bad,  for  want  of  shewing  that  the  high- 
way in  question  was  not  within  any  of  the 
exceptions.  Rex  v.  the  Mauor,  {re.  m  liver- 
pool,  M.  43  G.  3.  56 

2  A  count  stating  the  defendants*  liability  to 
arise  by  virtue  of  an  agreement  with  the 
owners  of  houses  alongside  of  the  high- 
way, is  also  bad ;  for  the  parish,  who  are 

Krima  facie  bound  to  the  repair  of  all 
ighways  within  their  boundaries,  cannot 
be  discharged  from  such  liability  by  anv 
agreement  with  others.  tft. 

3  By  s.  19,  of  Stat.  13  G.  3.  c.  79,  where  an 
order  of  justices  has  been  made  for  stop- 
ping up  a  road,  an  appeal  is  given  to  **  the 
*'  party  grieved  by  any  such  order  or  pro- 
**  ceeding  at  the  next  Quarter  Sessions 
**  afler  such  order  made  or  proceedings 
had,"  &e, :  held  that  the  appeal  must  be 
made  to  the  Quarter  Sessions  next  qfter 
the  order  made^  without  reference  to  any 
notice  received  by  the  appellant  of  such 
order.  Rex  v.  7%e  Justices  of  Staffordshire, 
M.  43  G.  3.  85 

HIGHWAYS. 
If  the  magistrates,  upon  proper  lists  return- 
ed to  them,  omit  to  appoint  a  surveyor  of 
the  highways  at  their  nrat  special  sessions 
afler  the  Muhadmas  quarter  sessions,  as 
directedhj  the  stat  13  Geo.  3.  c.  78.  s.  1, 
they  are  bound  to  make  such  appointment 
at  a  subsequent  special  sessions.  Rex  v. 
Ue  JustUes  of  Derbyshire,  T.  43  G.  3.  363 

HOMICIDE. 

iSeS  DUXLLIHG. 

HUNDRED— ACTION  AGAINST. 
1  in  an  action  against  the  hundred  on  the 
Stat.  9  G.  1.  c.  22,  for  damage  sustained  b^ 
the  wilful  burning  of  the  party's  bam,  it 
is  a  precedent  condition  that  the  p|irtv 
grieved  should  within  the  time  limited, 
give  in  his  examination  upon  oath  before 
a  magistrate,  whether  or  not  he  knew  the 
offender  or  offenders,  or  any  of  them :  and 
an  examination  on  oath,  in  which  the  par- 
ty only  swore  that  he  suspected  that  the 
ict  woB  done  by  some  person  or  persona 
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to  him  nakmarnn^  ii  not  saffieaent  within 
thefltatflte ;  ■till  lew  in  topport  of  an  aver- 
inent  in  tlM  declaration  that  he  gave  in 
snch  eiuunination,  &c.  in  and  by  which  it 
Mpeafed  that  the  plaintiff  did  not  know 
the  penon  or  persons  who  committed  the 
&ct.  For  non  constat  by  the  terms  of  such 
examination  that  the  plaintiff  did  not  know 
aome  of  the  ofienders;  if  there  were  sever- 
al. TluaieU  v.  The  InhahitanU  of  the  Hun- 
dred of  Mutfard  and  LoUungland,  in  the 
CMiify  ((f  Suffolk,  H.  43  G.  3.  199 

S  The  burning  of  a  mill-house^  not  parcel  of 
any  dwelling-house,  is  not  felony  within 
the  Stat  9  0. 1.  e.  22,  which  gives  a  reme- 
dy to  the  party  grieved  against  the  hun- 
dred, though  within  the  aUt  9  G.  3, 
which  cmilfl  the  remedial  clause.     HUes 


T.    The  inhMUmts  of  the  Hundred   of 
y,  £.43  0.3. 
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HUSBAND  AND  WIFE. 
The  husband  having  taken  a  bond  condi- 
tioned to  pav  hie  wile  an  annuity  by  the 
obligor^  the  latter  cannot  without  the  as- 
sent of  the  husband  agree  with  the  wife  to 
discharge  himself  from  future  payments  of 
the  annuitv  for  a  certain  period  m  consid- 
eration of  his  discharging  certain  debts  of 
the  husband ;  but  the  husband  may  not- 
withstanding sue  for  the  arrears  of  tne  an- 
nuity when  due.  Brown'V.  John  Benson^ 
H.43G.  3. 
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INDICTMENT. 


See  Ambndmknt,  No.  3.    Duelling. 

1  Indictment  for  non-repair  of  a  highway 
within  certain  limits,  charging  the  corpora* 
tion  of  l^iverpool  with  prescriptive  liability 
to  repair  all  common  highways,  &c.  with- 
in such  limits,  **  excepting  such  as  ought 
to  be  repaired  according  to  the  form  of  the 
aeveral  statutes  in  such  case  made,"  is 
bad,  for  want  of  shewing  that  the  highway 
in  question  was  not  within  any  of  uie  ex- 
ceptions. jRcE  V.  the  Mayor,  fyc.  of  Liver- 
pool, M.  43  G.  3.  55 

8  A  count,  stating  the  defendants*  liabrlity  to 
arise  by  virtue  of  an  agreement  with  the 
owners  of  houses  alongside  of  the  way,  is 
also  bad :  for  the  parish,  who  are  prima 
facie  bound  to  the  repair  of  all  highways 
within  their  boundaries,  cannot  be  dischar- 
ged from  such  liability  by  any  agreement 
with  others.  U. 

3  it  seems,  that  persons  putting  on  board  a 
ship  an  unknown  article  of  a  combustible 
ana  dangerous  nature,  without  giving  due 
notice  of  its  contents,  so  as  to  enable  the 
master  to  use  proper  precautions  in  the 
■towing  of  it,  is  guilty  of  a  misdemeanor. 
IFsUiaaw  T.  The  East  India  Compamy,  M. 
43  6. 3.  107 

INFANT  DEVISES. 
An  infant  devisee  sued  by  a  specialty  creditor 
of  the  devisor  cannot  pray  the  psirol  to  de- 
mur by  reason  of  his  nonage  ;  such  privi- 
le^  or  an  heir  who  is  in  bv  descent  not 
bemff  extended  to  a  devisee  by  the  stat.  3 
W.  &  M.  c.  14|  which  ohaifsa  the  land  in 


his  hands  for  the  neeialty  debts  of  the  de* 
Tisor.  Plaaket,  Executor  of  Plaslui  ▼. 
Buky  and  others,  H.  44  G.  3.  520 

INQUIRY— WRIT  OF. 
See  BoiTD,  No.  1. 

INSOLVENT. 
Su  Agrxemeht,  No.  5. 

INSURANCE. 

1  'Where  credit  was  given  by  insurance  bro- 
kers in  an  account  delivered  in  by  them 
to  an  underwriter  for  the  premiums  of  re- 
assurances, declared  illegal  by  the  sUt  19 
G.  2.  o.  37,  after  which  the  assured  gave 
notice  to  the  brokers  not  to  pajr  the  money 
over  to  the  underwriter,  and  indemnified 
them  for  withholding  it :  held  that  the  un- 
derwriter could  not  maintain  an  action 
against  the  brokers  to  recover  such  premi- 
ums as  for  money  had  and  received  by 
them  to  his  use,  the  transaction  being  ille- 
gal, and  the  money  not  having  been  actu- 
ally paid,  but  only  credit* given  for  it  in 
account.  Edgar  and  another,  Aesirnees  ef 
Garden,  a  Bankrupt  v.  Fowler,  H.  43  6. 
3.  118 

2  Under  a  policy  of  insurance  on  goods  from 
A,  to  B.,  C,  and  D.,  the  risk  attached 
where  the  ship,  which  was  captured  before 
the  dividing  point,  sailed  with  intention  to 
proceed  directly  to  D.  without  first  visiting 
the  intermediate  places.  Though  under 
such  a  policy,  if  a  ship  mean  to  go  to  morp 
than  one  of  the  places  so  named,  she  must 
visit  them  in  the  order  in  which  they  stand 
in  the  policy.  Marsden  v.  BM,  £.  43  G. 
3.  277 

3  How  ftr  a  representation  made  to  one  un- 
derwriter on  a  policy  shall  be  taken  to  ex* 
lend  to  subsequent  underwriters,  and  what 
■hall  be  evidence  of  it  ri.  ^  ik, 

4  A  ship-owner  having  first  msured  his  ship 
with  Jl.  drc.  and  his  freight  with  B.  dtc.  for 
a  certain  voyage,  and  having  notice  of  an 
embargo  laid  on  the  ship  in  a  foreign  port, 
abandons  the  ship  and  freight  to  the  res- 
pective underwriters,  and  receives  from 

>  them  the  whole  amount  of  their  subscrip- 
tions as  for  a  total  loss  of  both ;  first  under- 
taking, by  a  memoiandum  on  the  ship  poli- 
cy, to  aasign  to  the  underwriters  thereon 
his  interest  in  the  ship,  and  to  account  to 
them  for  it ;  and  afterwards  undertaking, 
by  a  similar  memorandum  on  the  freight 
policy,  to  assign  to  those  underwriters  all 
rtj^ht  of  recovery,  compensation,  &c.  The 
ship  being  afterwards  liberated,  and  earn- 
ing freight,  which  was  received  by  the  as- 
snred :  held,  that  however  the  question  of 
priority  as  to  the  title  to  the  freight  might 
nave  t>een  as  between  the  different  sets  of 
underwriters  litigating  ont  of  the  same 
fund,  and  however  the  weight  of  argument 
might  preponderate  more  m  favor  of  the 
underwriters  on  the  ship  ;  yet  that  the  as- 
sured, who  had  received  the  freight  from 
the  shippers  of  goods,  was  at  all  events  lia- 
ble on  his  express  undertaking  to  pay  it 
over  to  the  underwriters  on  inight ;  and 
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that,  withoat  dedaetin^  the  ezpences  of 
proTMions,  wages,  Ac,  whicb  were  charges 
on  the  owner  before  the  abandonment,  and 
on  the  underwriters  on  ship  afterwards. 
Thompson  ▼.  Rowcroft,  T.  43  6.  3.  312 
6  Where  by  a  policy  of  insurance  ship  and 
goods  were  insurMl  **  at  and  from  alt  and 
^^  every  port,  Ac  on  the  coast  of  Brazil, 
"  and  after  the  17tb  September  to  the  Cape 
**  of  Good  Hope,  beginning  the  adventure 
**  upon  the  goods  ^om  the  loading  thereof 
*^  fioard  the  said  ship  at  all  or  every  port, 
**  Ac.  on  the  coast  of  Brazil,  andfrom  tbe 
*«  17th  September,  1800;  and  upon  the  ship 
^  in  the  same  manner,*'  and  with  liberty 
to  sail  to,  Ac,  any  places  backwards  or 
forwards  under  the  Portuguese  Govern- 
ment, Ac.  at  a  premium  of  four  guineas 
Eer  cent,  to  return  31,  lOs,  should  the  ship 
ave  arrived,  or  the  risk  have  otherwise 
eeased  on  or  before  the  17th  of  September  : 
held,  that  the  policy  only  attached  on  the 
homeward  bound  cargo,  laden  on  bosrd  at 
the  coast  of  BraxU,  and  did  not  cover  a 
cargo  originallv  taken  in  at  the  Cape  of 
Good  Hope,\sxii  which  continued  on  board 
after  the  17th  of  September,  while  the  ship 
was  on  the  coast  or  Brazil,  and  afler  she 
left  it  on  her  return  to  the  Cajfe.  Neither 
did  the  policy  cover  the  ship  itself,  which 
was  insured  in  the  same  manner  as  the 
goods.  Robertson  and  Thompson  v.  French, 
Tr.43G.3.  357 

6  Policies  of  insurance  are  to  be  construed 
by  the  same  rules  as  other  instrumenti,  un- 
less where,  by  the  known  usage  of  trade, 
or  the  like,  certain  words  have  acquired  a 
peculiar  sense  distinct  from  their  ordinarv 
and  popular  sense.  ib. 

7  In  an  action  on  a  policy,  the  nroperty  of  the 
■hip  may  be  proved  by  parol  evidence  of 
the  possession  of  the  assured,  unless  dis- 
proved by  the  production  of  the  written 
documents  of  the  ship  under  the  register 
acts.  And  held,  that  such  parol  evidence 
of  ownership,  arising  from  possession  at  a 
particular  period,  was  not  disproved  by 
■hewing  a  prior  register  in  the  name  of  an- 
other, and  a  subsequent  register  to  the  same 
person.  ib, 

8  A  policy  on  a  foreign  ship  must  be  under- 
stood as  containing  an  exception  of  all 
captures  made  hv  the  authority  of  our  own 
Government  Kellner  v.  Le  Mesurier,  M. 
44  G.  3.  479 

9  A  clause  in  a  ship  policy  at  and  from 
Lisbon  to  Cadiz,  and  at  and  from  thence 
to  Flushing,  at  a  premium  of  20/.  per  cent, 
to  return  Bl,  per  cent,  if  the  ship  insured 
■ailed  with  convoy  from  Cadiz  for  Eng' 
land,  and  22.  per  cent  mbre  for  convoy 
from  England  to  Flushing,  or  10/.  per 
cent.,  if  with  convoy  for  the  voyacre,  and 
arrived,  does  not  entitle  the  assured  to 
a  return  of  premium  of  81,  per  cent  in 
consequence  of  the  ship's  arrival  merely 
tn  England  with  convoy  from  Cadiz,  being 
afterwards  captured  before  her  arrival  at 
Flushing :  for  arrived  means  at  the  ultimate 

ib. 


port  ofi 
0  O.lf  n< 


10  ^.  If  no  interest  be  averred,  it  is  sufB- 
cieat  under  the  stat  19  Geo.  2.  o.  37.  s. 


2,  to  state  that  the  ship  was  foieign  when 
the  policy  was  underwritten  and  the  loss 
happened,  without  stating  the  ship  \fi  be 
such  when  tlie  risk  commenced.  iJb, 

11  An  underwriter  on  French  property  in 
time  of  peace  is  not  liable  for  a  loss  occa- 
sioned by  capture  bv  the  King's  ships  dur- 
ing hostilities  which  commenced  between 
Great  Britain  and  France  subsequent  to 
the  policy  being  effected,  and  terminated 
prior  to  the  action  brouf^ht.  Gamba  and 
another  v.  Le  Mesurier,  M.  44  G.  3.      484 

12  An  insurance  on  goods  from  London  to 
Bauonne  in  jPrance,  shipped  on  board  a  neu- 
tral ship  on  account  and  at  the  risk  of 
Frenchmen,  before  the  declaration  of  hostili- 
ties between  Great  Britain  and  France,  but 
exported  afterwards,  cannot  be  enforced 
against  the  underwriters  even  af\er  the  res- 
toration of  peace,  to  recover  a  loss  by  cap- 
ture of  a  co-belligerent  (though  not  stated 
to  be  an  ally)  during  the  war.  £very  in- 
surance on  alien  property  by  a  British  sub- 
ject must  be  understood  with  this  implied 
exception,  that  it  shall  not  extend  to  cover 
any  loss  happening  during  the  existence  of 
hostilities  between  the  respective  countries 
of  the  assured  and  assurer.  Brandon  v. 
Curling,  M.  44  G.  3.  485 

13  As  an  assured  impliedly  warrants  the  ship 
insured  to  be  seaworthy,  whatever  forme 
an  ingredient  in  seaworthiness  is  not  ne- 
cessary to  be  disclosed  by  the  assured  to 
the  underwriter,  in  the  first  instance,  un- 
less information  upon  the  subjedt  be  par- 
ticularly called  for,  and  then  the  assured 
most  disclose  truly  what  he  knows  in  the 
respect  required.  Therefore,  where  the  as- 
sured of  a  ship  had  received  a  letter  from 
his  captain  informing  him  that  he  had 
been  obliged  to  have  a  survey  on  the  ship 
at  Tnni£id  on  account  of  her  bad  eharao- 
ter:  but  the  survey  which  accompanied 
the  letter  gave  the  ship  a  good  character : 
held  that  the  non-disclosure  of  such  letter 
and  survey  to  the  underwriters  did  not  va- 
cate the  policy ;  though  it  appeared  in  evi- 
dence that  such  circumstance,  if  known, 
would  have  enhanced  the  premium  of  in- 
surance. Ilayward  and  another  v. 
ers,  H.  44  G.  3. 

JUDGMENT. 
See  Fraudulekt  Judomevt. 

INVOICE. 
See  CoirsioNOR  and  Corsigiisk. 

jfeOFAILS— STATUTE  OF. 
See  Plbadino,  No.  2. 

JOINDER  IN  ACTION. 
See  Feadiho,  No.  3, 4. 

KIN^NEXT  OF. 
See  Devise,  No.  2. 

LANDLORD  AND  TENANT. 

See  Tenure. 

1  A  tenant  in  agriculture,  who  erected  at  his 
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own  ezpenoe,  ftnd  for  the  more  necemary 
and  convenient  occupation  of  his  farm,  a 
beast-house,  carpenter's  shop,  cart  house, 

eump-house,  and  fold  yard  wall,  which 
oildings  were  of  brick  and  mortar,  and 
tiled,  and  let  into  the  trround,  cannot  re- 
move the  same,  though  during  his  term, 
and  though  he  thereby  left  the  premises  in 
the  same  state  as  when  he  entered.  There 
appears  to  be  a  distinction  between  annex- 
ations  to  the  freehold  of  that  nature  for  the 
purposes  of  trade,  and  those  made  for  the 
purposes  of  agriculture  and  better  enjoy- 
ing the  immediate  profits  of  the  land,  m 
favour  of  the  tenant's  right  to  remove  the 
former :  that  is,  where  the  superincumbent 
building  is  erected  as  a  mere  accessary  to 
a  personal  chattel,  as  an  engine :  but  where 
it  IS  accessary  to  the  realty,  it  can  in  no 
case  be  removed.  Elwes  v.  Maw,  M.  43 
G.3.  34 

9  The  receipt  from  the  cestuy  que  vie  of  a 
quit-rent  reserved  on  the  grant  of  a  copy- 
hold does  not  constitute  a  tenancy  from 
year  to  year,  so  as  to  entitle  his  widow  to 
notice  to  quit ;  the  rent  not  being  received 
as  between '  landlord  and  tenant,  but  at- 
tributable to  another  consideration.  Right 
d.  the  Dean  and  Chapter  of  WdU^  v.  Safo- 
dm,  H.  43  G.  3.  135 

3  A,  agrees  by  parol  to  sell  an  estate  to  B, 
on  certain  terms,  provided  B.  will  continue 
C.  his  tenant,  not  for  one  year  only,  but 

from  year  to  year,  (C  having  just  before 
been  Jet  into  possession  under  a  contract 
for  the  purchase  of  the  estate,  which  he 
had  failed  to  pa^  for  in  time,  and  had  there- 
fore forfeited  his  deposit ;)  and  A.  there- 
upon agreed  to  take  C.'s  forfeited  deposit 
as  part  of  the  purchase-money :  J3.  and  B. 
aflerwards  reduce  their  agreement  respect- 
ing the  purchase  into  writing,  in  which  no 
notice  is  taken  of  the  stipulation  coneern- 
in^  C.'s  tenancy ;  yet  held,  that  this  stipu- 
lation, being  collateral  to  the  written  a- 
greement,  was  binding  upon  B. :  and  that 
Sie  agreement  operated  as  a  tenancy  for 
two  years  certain  at  least,  though  no  rent 
was  then  mentioned,  but  was  to  be  settled 
afterwards;  and  that  the  tenancy  could 
not  be  put  an  end  to  at  the  end  of  the  first 
year  by  six  months*  previous  notice  to 
quit,  benn  on  the  demise  of  Jacklin  v. 
Cartwright,  T.  43  G.  3.  309 

4  in  an  action  against  a  tenant  upon  prom- 
ises that  he  would  occupy  the  farm  in  a 
good  and  husbandlike  manner  according  to 
the  custom  of  the  country,  an  allegation  that 
he  had  treated  the  estate  contrary  to  good 
husbandry  and  the  custom  of  the  country,  is 
proved  by  shewing  that  he  had  treated  it 
contrary  to  the  prevalent  course  of  good 
husbandry  in  that  neighbourhood,  as  by  til- 
ling half  his  farm  at  once,  when  no  other 
iarmer  there  tilled  more  than  a  third; 
though  many  tilled  only  a  fourth.  And  it 
is  not  necessary  to  shew  any  precise  defi- 
nite custom  or  usage .  in  respect  to   the 

Quantity  tilled.    Legh  v.  fletostt,  T.  43  G. 
368 
6  A  copvholder  demised  for  one  year,  and 
from  tnenoe  from  year  to  year  for  the  term 


of  13  yean  more,  if  the  lord  wofM  UuHMt 
and  so  eu  the  same  should  not  be  tioMe  to 
foffeiiure :  held  that  the  licence  of  the  lord, 
&c.  was  a  condition  precedent  to  the  lease 
of  the  further  term  of  13  years;  and  the 
lord  having  given  notice  that  he  would  not 
give  such  licence,  the  assignee  of  the  les- 
sor, to  whom  the  premises  were  surren- 
dered, was  holden  entitled  to  recover  in 
ejectment  against  the  tenant  after  six 
months'  notice  to  quit,  although  it  appear* 
ed  that  such  surrenderee  was  a  trustee  for 
the  lord,  (the  real  purchaser,)  who  had  no- 
tice of  the  terms  of  the  demise  when  he 
purchased,  with  an  exception  in  the  con- 
tract of  purchase  of  all  subsisting  leases^ 
and  aflerwards  accepted  of  quit-rent  from 
the  tenant ;  the  consideration  of  these  UlU 
ter  circumstances  belonging  to  a  court  of 
equity.    Doe  d.  AVmn  v.  Ltt/bii and  others. 


M.  44  G.  3. 


So9 


LEATHER-SEARCHERS. 


The  Stat.  1  Jac.  1.  c.  22  s.  20,  which  gives  a 
penalty  of  bl,  against  anv  person  resisting 
the  searchers  appointed  by  that  act,  in 
searching  for  and  seizing  goods  made  of 
leather  ill  tanned  or  wrought,  does  not  at- 
tach upon  a  tradesman  who  purchases 
such  goods  ready  made,  though  with  intent 
to  sell  aeain,  but  only  upon  the  original 
makers  of  such  ill  wrought  goods.  Mason 
q.  t.  V.  Middleton,  H.  43  G.  3.  1G9 

LEGACY. 
An  action  at  law  lies  against  an  executor 
to  recover  a  specific  chattel  bequeathed, 
afler  his  assent  to  the  bequest  Doe  on  the 
Demise  of  Lord  Saye  and  Sele  v.  Guy^  M. 
43  G.  3.  71 

LICENCE. 
50e  Title,  No.  1. 
A.  being  mortgagee  in  fee  of  certain  lands, 
and  ]3.  the  mortgagor  entitled  to  the  equity 
of  redemption,  by  lease '  and  release,  A. 
conveys  and  B.  releases  the  lands  to  C.  in 
fee,  who  by  the* same  instrument  cove- 
nants with  and  grants  to  B.  that  it  shall 
be  lawful  for  B.,  nis  heirs  and  assigns  at 
all  times  to  enter  upon  the  lands  to  search 
and  dig  for  coal,  and  to  take  and  carry 
away  the  same  to  his  and  their  own  use. 
This  is  only  a  Ucenee^  and  conveys  no  in- 
terest in  the  soil  so  as  to  exclude  C.  and 
those  claiming  under  him  from  getting 
coal  there ;  nor  could  it  operate  as  an  ex* 
ception  or  reservation  out  of  the  grant  in 
respect  to  B.,  who  had  not  the  legal  title 
in  nim  at  the  time.  Chetham  v.  irtUtam-  . 
son  and  others,  Hil.  44  G.  3.  512 

LIMITATION  OF  TIME. 
&eSrrOFr,No.  L 
Where  no  evidence  Appeared  to  shew  thai  a 
way  over  another's  land  had  been  need  by 
leave  or  iavonr,  or  under  a  mistake  of  ao 
award  which  would  not  rapport  the  right 
of  way  claimed,  such  a  user  for  above  20 
years  exercised  adversely,  and  under  a 
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claim  of  right,  it  efficient  to  leave  to  the 
jury  to  pmaine  a  grant,  which  roast  have 
been  made  withinlib  years,  as  all  former 
ways  were  at  that  time  extinguished  by 
th«  operation  of  ao  inclosure  act.  Camp' 
beU  T.  Wamm,  H.  43  6.  3.  150 

MANDAMUS. 
See  Appeal,  No.  2. 

LIMITATION— STATUTE  OF. 

1  Evidence  of  an  acknowledgment  by  the  de- 
fendant within  six  years  of  an  old  existing 
debt  of  above  six  years'  standing  due  to  the 
plaintiff's  intestate,  bat  whici  acknowl- 
edgment was  made  after  the  intestate's 
death  will  not  support  a  count  by  the  ad- 
ministrator, laying  the  promise  to  be  made 
to  his  intestate,  to  which  the  stat.  of  limita- 
tions was  pleaded.  Sarell^  Administrator, 
4kc,  V.  Wine,  H.  43  G.  5.  203 

2  An  acknowledgment  of  the  debt,  though 
accompanied  with  a  declaration  by  the  de- 
fendant that  he  did  not  consider  himself  as 
owing  the  plaintiff  a  farthing,  it  being  more 
than  six  years  since  he  eontractedf  is  suffi- 
cient to  take  the  case  out  of  the  statute  of 
limitations.  Bryan  v.  Horseman,  H.  44 
G.  3.  673 

3  So  where  the  defendant  in  an  affidavit  for 
leave  to  plead  the  statute  stated,  that  since 
the  bill  of  exchange,  (on  which  the  action 
was  brought)  no  demand  for  payment  had 
been  made  on  him^  it  was  cfeemed  sufficient 
to  be  left  to  the  jury  as  an  acknowledg- 
ment. Rucker  v.  Sir  S,  Hannay,  B.  R.  1>. 
29  G.  3.  cited.  ib.  575 

MARKET. 
The  lord  of  a  manor,  to  whom  the  grant  of 
a  market  is  made  infra  villam  de  W.  may 
hold  it  an^  where  iwra  villam  de  IV. :  and 
whether  villa  extend  to  the  town  of  W.  or 
the  township  or  parish  of  FT.,  the  lord  has 
a  right  to  remove  the  market  place  from 
one  situation  to  another  within  the  pre- 
cinct of  his  grant.  And  though  he  should 
have  holden  it  for  above  20  years  within 
the  township  of  If.  where  the  grant  only 
gave  it  him  within  the  town  properly  so 
called  at  thf  time,  yet  if  he  afterwards  give 
notice  of  the  removal  to  another  place  in 
the  township,  the  public  have  no  right  to 
go  upon  his  soil  and  freehold  in  the  old 
market-place ;  and  any  person  going  there 
is  liable  to  an  action  of  trespass  by  the  lord. 
Cunoen  v.  Salkeld,  £.  43  G.  3.  261 

MARINER. 
See  Master  aho  Marinsr. 

MARRIAGE  ARTICLES. 
A  trader,  before  marriage,  agreed  by  parol  to 
settle  all  his  stock  on  his  intended  wife ; 
which  stock,  it  appeared  afterwards,  a- 
mounted  then  to450<.  3  per  cents,  but  in 
the  marriage-articles  it  was  only  stated  to 
be  340L  stock ;  and  the  deed  executed  af- 
ter marriage  settled  the  same  sum :  this 
mistake  (proved  and  accounted  for  by  the 
witaeM  who  prepared  the  deed,  and  by  the 


bankrupt,  to  have  originated  from  the  lat* 
ter  giving  the  sum  of  'MOl.  as  the  value  of 
the  stock  til  money  at  that  time,  and  the 
other  setting  it  down  as  the  amount  of  the 
stock  itself)  was  admitted  and  agreed  by 
the  bankrupt,  after  his  bankroptcy  and  ah* 
seonding,  to  be  rectified  by  the  alteration 
of  the  sum  as  it  stood  in  the  articles  and 
the  deed  from  340£.  stock  to  4502.  stock ; 
which  was  accordingly  done ;  and  the  in- 
stroment  re-executed,  with  the  consent  of 
the  bankrupt  and  his  wife,  and  the  trua* 
tees:  and  the  whole  stock  having  been 
sold  out  by  the  bankrupt  before  his  bank- 
ruptcy, and  the  amount  paid  into  the  handa 
of  the  trustees  before  such  alteration,  who, 
aAer  the  bankruptcy,  purchased  other 
stock  with  the  money :  held,  that,  howev- 
er such  an  alteration  might  avoid  the  in- 
struments if  done  with  the  consent  of  the 
parties  interested ;  jet,  inasmuch  as  one 
of  the  parties,  the  feme  covert,  (to  whom 
no  fraud  was  imputed),  was  incapable,  by 
such  consent,  of  exonerating  the  trustees 
from  the  performance  of  the  trust;  but 
equity  would  probably  set  up  again  the  de- 
stroyed instruments  in  her  lavoar;  the 
trustees,  who  had  received  such  money 
under  the  instruments  when  they  existed 
in  a  valid  form,  held  the  same  subject  to 
the  purpose  of  the  trust,  and  not  for  the 
benefit  of  the  bankrupt's  estate ;  and  that 
assignees  could  not  recover  in  assumpsit 
from  the  trustees  the  value  of  the  stock 
originallv  included  in  the  marriage-articles 
and  deed,  but  only  the  surplus ;  and  such 
surplus  they  were  entitled  to  recover  at 
law ;  the  agreement  for  the  settlement  of 
the  whole  stock  not  being  enideneed  by 
writing  before  marriage  within  the  statute 
of  frauds ;  but  being  the  subject  of  equita- 
ble jurisdiction  only,  under  tbe  circum- 
stances. Shaw  and  another.  Assignees  of 
Hill,  a  Bankrupt,  v.  Jakeman,  M.  44  G.  3. 
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MASTER  AND  MARINER. 
1  A  foreign  prince,  under  pretence  of  pre- 
caution against  a  snpposea  act  of  aggres- 
sion of  our  Government,  made  a  hostile 
seixure  of  British  ships  in  his  ports,  and 
imprisoned  our  seamen  on  shore ;  and  after 
six  months  they  were  released,  and  they 
resumed  and  concluded  their  voyage,  and 
the  owners  received  their  freight :  held  that 
such  seixure,  however  hostile  in  the  man- 
ner, 80  far  partook  of  the  nature  of  an  sm- 
bargo  in  its  result,  and  not  of  a  capture^ 
that  it  did  not  put  an  end  to  the  contract 
of  a  mariner  for  wages  even  during  the  time 
of  such  detention  and  imprisonment  But 
even  considering  it  as  a  temporary  capture, 
yet,  like  the  case  of  a  capture  and  recap- 
ture, the  mariner  was  still  entitled  to  hui 
wages ;  for  a  mariner's  title  to  wages  de- 
pends on  the  ship's  earning  her  freight  on 
the  voyage,  and  the  performance  of  his 
stipulated  dutv  ;  and  here  freight  for  the 
voyage  was  ultimately  earned,  and  the  ma- 
riner was  guilty  of  no  breach  of  doty;  for 
his  stipulation  not  to  be  on  shore  unJsr  atvy 
pretence^  withmu  Uave^  before  the  voyage 
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was  mdti^  must  be  understood  of  a  betnjr 
on  shore  6y  ikt  party's  own  unauihorizd 
act.  And  even  if  such  imprisonment  on 
shore  could  be  so  considered,  yet  the  mas- 
ter's having  afterwards  received  him  again 
on  board  without  objection  amounted  to  a 
dispensation  of  the  service  in  the  interval, 
and  entitled  him  to  wages  according  to  his 
original  contract.  Bealt  v.  Hufmpson^  H. 
44  G.  3.  .548 

S.  F.  in  Johnson  r.  Broderiek,  H.  44  G. 
3.  557 

MASTER  AND  SERVANT. 
See  PooR-RiMOTAL.   Priitcipal  and  AoKirr. 

MONEY. 

M(Sne^,  the  surplus  of  a  former  execution 
agamst  the  defendant's  goods,  was  refused 
to  be  stayed  in  the  late  sheriff^s  hands  for 
the  purpose  of  satisfying  another  execution 
at  the  suit  of  the  same  plaintiff  against  the 
same  defendant,  who  had  no  other  ejects 
on  which  the  sheriff  in  office  could  levy. 
Fiddhouse  V.  Croft,  H .  44  G.  3.  532 

MISNOMER. 
The  defendant  being  sued  by  the  name  of 
**  Jonathan  othanoise  John  Soans"  is  no 
cause  of  demurrer  to  the  declaration  ;  for, 
Don  constat  that  it  is  not  all  one  christain. 
name.    ScoU  v.  Sodns^  M.  43  G.  3.         67 

MONUMENT. 
See  Prohibitioh,  No.  1. 

MORTGAGE. 
Ejectment  ma;r  be  brought  by  a  mortgagee, 
without  giving  notice  to  quit,  against  one 
who  was  let  into  possession  as  tenant  from 
year  to  year  by  the  mort^ragor,  afler  the 
mortgage  made  to  the  original  mortgagee, 
but  before  the  assignment  of  it  to  the  les- 
sor. Tkunder  d.  Weaver  v.  BeUher,  £.  43 
G.3.  281 

.   MURDER. 
See  DoxLUNO. 

NAVY. 
See  Prize. 

NEW  TRiAL. 
It  is  no  ground  for  the  court  to  grant  a  new 
trial  that  a  ?ritneBs  called  to  prove  a  cer- 
tain fact  was  rejected  on  a  supposed  ground 
of  incompetency,  where  another  witness 
who  was  called  established  the  same  fact, 
which  was  not  disputed  by  the  other  side  ; 
and  the  defence  proceeded  upon  a  collate- 
ral point,  upon  which  the  verdict  turned. 
Edwards  v.  Erans,  E.  43  G.  3.  222 

NOTICE  TO  QUIT. 
See  Landlord  ard  Ten  art,  No.  2,  3. 

OATHS. 
The  unlawful  administering,  by  an  associat- 
ed body  of  men,  of  an  oath  to  any  person, 
purporting  to  bind  him  not  to  reveal  or 


discover  such  nnlawfol  oonbtnitkm  or 
conspiracy,  nor  any  illegal  act  done  by 
them,  d^c.  is  felony  within  the  stat.  37  G. 
3.  c.  123,  though  the  object  of  soch  asso- 
ciation were  a  conspiracy  to  raise  wsges 
and  make  regulations  in  a  certain  true, 
and  not  to  stir  up  mutiny  or  sedition.  Rex 
V.  George  Marks  and  others,  M.  43  G.  3. 

OBLIGATION. 
See  fioHD. 

OFFICER. 
Sfis  Corporatior,  No.  5. 

OFFICIAL  ACTS. 
How  far  binding  on  the  title  of  parties,  or 
only  directory,  vide  tit.  Ship  Register  Ms, 

ORDER  OF  JUSTICES. 
Of  Bastardy, 
Every  reasonable  intendment  will  be  made  in 
favour  of  an  order  of  justices.  Therefore 
where  an  order  of  bastardy,  reciting  that  it 
had  appeared  to  the  justices  on  the  oath  of 
R.  T.  that  the  said  Mary  Cole  (referring  to 
the  title  in  which  she  was  named  as  Jury 
Cote  deceased)  was  delivered  of  a  bastaia 
child,  &c. ;  and  further,  that  upon  the  ex- 
amination  of  the  said  M.  C.  taken  on  oath, 
&c.  dated,  &c.  in  the  presence  of  the  said 
R.  7.,  the  said  M.  C.  upon  her  oath  charged 
the  defendant  with  being  the  father,  Jxc 
adjudged  that  therefore  upon  examination 
of  the  cause  and  circumstances  of  the  pre- 
mises,  as  well  on  the  oath  of  the  said  M.  C. 
before  birth  so  taken,  and  also  upon  the 
oath  of  the  said  R.  T.,  that  the  defendant 
was  the  father,  and  that  he  should  pay  so 
much,  &.Q.  i  the  Court  will  intend  (espe- 
cially after  appeal  confirming  the  order) 
that  M.  C.  was  dead  at  the  time  of  the  or- 
der made,  and  that  her  examination  on  oath 
before  taken  in  writing  under  the  stat  6. 
G.  2.  C.3],  was  verified  on  the  oath  of  A. 
T.  before  the  magistrates  making  the  or- 
der ;  which  examination  is  sufficient  after 
the  death  of  the  mother  to  warrant  a  sub- 
sequent order  of  filiation.  Rez  v.  CUaiton, 
M.  43  G.  3.  43 

ORDER  OF  REMOVAL. 
Su  Apjtxal.    Poor-Rxxotal. 

OUTLAWRY. 

In  declaring  against.^,  upon  a  joint  contract 
by  A,  and  B,\i  is  not  enough  to  allege 
that  B.  was  in  due  manner  outlawed,  witn- 
oot  adding  that  he  was  outlawed  in  thai 
suit.  Sanderson  and  another  v.  Hudson, 
M.  43  G.  3.  81 

PARENTS  AND  CHILDREN. 
8  One  who  marries  a  widow,  having  children 
by  her  former  husband,  is  not  bound  to 
maintain  such  children,  tliongh  they  were 
maintained  by  the  widow  before  her  sec- 
ond marriage,  when  her  aecond  husband 
acquired  her  former  meaiM.    Thei«foie»  if 
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the  second  husband  maintain  such  chil- 
dren, it  it  a  ^ood  consideration  for  a  pro- 
mise by  them  when  tliey  come  of  age  to 
repay  the  ezpence  of  tiieir  maintenance 
respectively.  Especially  where  the  second 
hnsband  was  a  man  of  small  substance,  and 
the  children  had  a  competent  provision  to 
receive  when  they  came  of  a^e,  which  was 
to  accumulate  for  them  in  the  mean  time, 
and  he  made  no  application  to  Chancery 
for  an  allowance  out  of  the  fund,  as  he 
mi^ht  have  done.  Caoptr  v.  Martin^  T. 
43  G.  3.  333 

PARISH  OFFICERS. 
Set  Costs,  No.  1. 

PAROL  DEMURRER. 
An  infant  devisee  sued  by  a  special  creditor 
of  the  devisor  cannot  pray  the  parol  to 
demur  by  reason  of  his  nonage ;  such  pri- 
Tilege  of  an  heir  who  is  in  by  descent  not 
being  extended  to  a  devisee  oy  the  stat.  3 
W.  dt  M.  c.  1,  which  charges  the  land  in 
his  hands  for  the  specialty  debts  of  the 
devisor.  Flasket,  Executor  cf  Phuket,  v. 
Beeby  and  others,  H.  44  G.  3.  520 

PARTNERS. 

1  Where  a  bond  by  A.,  reciting  that  B.  in- 
tended to  open  a  banking  account  with  C, 
D  ,  and  E.  as  his  bankers,  was  conditioned 
for  jMiyment  to  them  of  all  sums  from  time 
to  time  advanced  XoB.alths banking'house 
of  C,  D.,  and  E, :  held  that  on  Cfa  death 
such  obligation  ceased,  and  did  not  coyer 
future  advances  made  after  another  part- 
ner was  taken  in ;  and  that  B.,  who  was  in- 
debted to  the  house  at  C.'s  death,  having 
afterwards  paid  off  the  balance,  which  was 
applied  at  the  time  to  the  old  debt  incurred 
in  C.'s  lifetime,  A.  was  wholly  discharged 
from  his  obligation.  Strange  and  others, 
surviving  partners  of  Waltoyn,  v.  Lee,  E. 
43  G.  3.  ,  237 

2  A.  having  neither  money  nor  credit,  offers 
to  B.  that  if  he  will  order  with  him  certain 
goods  to  be  shipped  upon  an  adventure,  if 
any  profit  s/unda  arise  from  them,  B.  should 
have  half  for  his  trouble  ;  B.  having  lent 
his  credit  on  this  contract,  and  ordered  the 
goods  on  their  joint  account,  which  were 
furnished  accordingly,  and  afterwards  paid 
for  by  B.  alone  :  held  that  he  was  entitled 
to  recover  back  such  payment  in  assumpsit 
against  A.,  who  had  not  accounted  to  him 
for  the  profits ;  such  contract  not  consti- 
tuting a  partnership  as    between  them- 

'  selves,  but  only  an  agreement  for  a  com- 
pensation for  trouble  and  credit;  though 
B.  were  liable  as  a  partner  to  third  per- 
sons, creditors.  Hesketh  v.  Blanchard 
and  another,  executors  of  Robertson,  T.  43 
G.3.  364 

PAYMENT. 
See  Accord  aho  Satisfaction,  No.  1. 
1  If  one  take  the  security  of  the  agent  of  the 
principal  with  whom  he  dealt,  unknown  to 
the  principal,  and  give  the  agent  a  receipt 
Vol.  II.  77 


as  for  the  money  doe  from  the  principal, 
in  consequence  of  which  the  principal 
deals  differently  with  his  agent  on  the 
faith  of  such  receipt,  the  principal  is  dis- 
charged, although  tne  security  fail.  Aliter^ 
if  the  principal  do  not  shew  that  he  wafl 
injured  by  means  of  such  false  voucher, 
and  the  omission  of  the  party  to  inform 
him  of  the  trutli  in  due  time.  WuaU  T. 
The  Mar tptis  of  Hertford,  }A,AZO.i.    83 

2  One  who  became  surety  for  the  defiiodant 
before  his  discharge  under  an  insolvent 
debtor's  act,  and  was  afterwards  obliged  to 
give  a  new  securiU  of  a  bond  and  warrant 
of  attorney,  &c.  for  the  old  debt,  cannot 
thereupon  hold  the  defendant  to  bail  by  an 
affidavit  as  for  so  much  money  void  to  his 
use.     Taylor  y.  Higgins,  M.  43  G.  3.     93 

3  The  husband  having  taken  a  bond  condi- 
tioned to  pay  his  wife  an  annuity  by  the 
obligor,  the  fattor  cannot  without  the  as- 
sent of  the  husband  agree  with  the  wife  to 
discharge  himself  from  future  payments  of 
the  annuity  for  a  certain  period  in  consid- 
eration of  his  discliarging  certain  debts  of 
the  husband ;  but  the  husband  may  notr 
withstanding  sue  for  the  arrears  of  the 
annuity  when  due.  Brown  y.  Benson,  H. 
43  G.  3.  167 

4  A  bond  to  secure  an  annuity  set  forth  in 
the  memorial  recited  that  the  considera- 
tion money,  1400/.,  was  paid  on  the  24th 
of  December,  when  all  the  deedf  except 
one  were  executed  and  bore  date ;  and 
the  memorial  also  contained  a  specifio 
allegation  that  the  consideration  monej 
was  paid,  but  without  stating  any  particu- 
lar time ;  but,  in  fact,  that  one  deed  not 
having  been  executed  by  one  of  the  gtan* 
tors,  tne  grantee  delivered  over  the  con- 
sideration money  on  that  day  to  another  of 
the  grantors  to  be  by  him  lodged  in  a 
banker's  hands  in  the  names  of  himself 
and  the  grantee's  attorney  till  that  deed 
was  executed ;  and  such  deed  was  not  in 
fact  executed,  nor  the  money  actually 
available  to  the  grantors  till  the  26th  of  the 
same  month :  held  that  this  was  a  sub* 
stantial  compliance  with  the  annuity  act, 
17  G.  3.  c.  2b,  the  time  of  payment  of  the 
consideration-money  not  being  specifically 
required  to  be  stated  by  that  act,  nor  being 
any  otherwise  material  than  as  entering 
into  the  question  of  the  value  of  the  con- 
sideration. And  held,  that  upon  an  issue 
taken  (in  an  action  of  debt  on  bond)  in 
general  terms,  without  reference  to  the 
annuity  act,  upon  a  traverse  that  the  con- 
sideration-money was  not  paid  6y  the  gran- 
ite to  the  use  of  the  grantors,  evidence  that 
it  was  so  paid  on  the  26th  by  the  grantee's 
agent,  will  sustain  the  affirmative  of  the 
issue  so  generally  framed.  Coare  v.  GUh 
/«l/,T.43G.3.  337 

5  It  seems  also  to  have  been  a  good  payment, 
by  relation,  on  the  24th  as  the  beneficial 
receipt  of  it  then  by  the  mntors  was  only 
suspended  on  account  of  their  own  laches 
in  not  haying  prepared  the  deed*  in  lime- 

ib. 
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PERFORMANCE. 
See  Relation. 

PERJURY. 

1  Jl.  havrag  broQffht  an  action  against  B.,  the 
latter  filed  a  bill  in  equity  against  him  for 
a  discovery  and  injunction  and  for  an  ac- 
couot,  to  which  A.  having  put  in  his  an- 
swer, denying  the  allegations  of  B.,  which 
involved  the  merits  or  the  suit  at  law,  the 
injunction  was  dissolved:  on  which  an- 
swer B,  indicted  A»  for  perjury ;  and  the 
indictment  and  action  commg  on  to  be 
tried  at  the  same  assises,  the  indictment 
standing  first:  held  that  B.  was  a  compe- 
tent witness  to  prove  the  perjury,  as  he 
conld  not  avail  himself  of  the  conviction  of 
A.  in  any  civil  proceeding  between  them 
either  in  law  or  equity.  Rez  v.  BowUm^ 
Hil.  44  G.  3.  560 

2  Equity  refused  leave  to  file  a  supplemental 
bill  in  nature  of  a  bill  of  review,  in  conse- 
quence of  a  conviction  of  a  witness  in  tiie 
original  proceeding  for  perjurjr,  which  con- 
viction was  obtained  on  the  evidence  of  the 
plaintiff  in  the  suit  as  well  as  of  others. 
Bardett  v.  PickengiU^  Tr.  32  &  33  G.  2. 
in  Chancery,  cited  :  562 

PLATE. 
One,  not  a  general  trader  in  silver  plate, 
who  sells  a  piece  of  plate  in  a  particular 
instance  for  a  price  above  the  value  of  old 
silver,  is  not  therefore  a  Tender  of  plale 
within  the  stat.  31  G.  2.  c.  32.  s.  6,  which 
enacts  that  all  persons  using  the  trade  of 
selling  plate,  Ac.  shall  be  deemed  traders 
in,  sdlers  or  vendors  qf^  plate,  &c.  and 
shall  take  out  a  licence.  The  King  y. 
BuekU^  M.  44  G.  3.  456 

PLEADING. 
Ses  HuffDRXD,  No.  L 
Ihoicthkkt,  No.  1,2.- 

1  Where  the  plaintiff  had  recovered  judg- 
ment against  a  testator  in  his  lifetime,  and 
afterwards  had  judgment  of  execution  a- 
gainst  the  executors  in  sei.fa.<,  upon  which 
judgment  he  sued  the  executors  in  debt  in 
the  detinet,  suggesting  a  devastavit :  held 
that  the  executors  being  fixed  conclusively 
-with  assets  by  such  latter  judgment,  the 

issue,  upon  non  detmet^  lay  upon  them  to 
prove  tne  due  administration  of  such  as- 
sets, otherwise  the  plaintiff  was  entitled  to 
recover.  Hope  v.  Bague  and  another^  M. 
43  G.  3.  17 

2  A  declaration  a^inst  an  executor  suffgest- 
inff  a  devastavit^  brought  in  the  aetinet 
only,  is  at  any  rate  cured  by  verdict.  But 
semble,  that  independent  of  the  verdict  the 
plaintiff  on  such  a  declaration  may  take 
judgment  de  Inmis  testatoris.  ib, 

3  In  an  action  against  three,  wherein  the 
plaintiff  declared  that  the^  had  the  loading 
of  a  hogshead  of  the  plaintiff's,  for  a  cer- 
tain reward  to  be  paid  to  one  of  them,  and 
a  certain  other  reward  to  the  other  two, 
&nd  that  the  defendants  so  negligently  con- 
ducted themselves  in  the  loading,  &c.  tliat 


the  hoji^head  was  damaged :  held  that  the 
gist  ofthe  action  was  the  fori,  and  not  the 
tontraet  out  of  which  it  arose ;  and  there* 
fore  that,  on  plea  of  not  gnilty,  the  two  be* 
ing  acquitted,  jndffment  might  be  had 
against  the  third  wno  was  found  guilty. 
GottU  V.  Radnidge  and  others.  M.  43  6. 
3.  46 

4  A  count  in  assumpsit  to  the  plaintiff,  as 
exeeutriz,  for  money  paid  by  her  to  the  de- 
fendant's use,  may  be  joined  with  another 
count  on  promises  made  to  the  testator : 
for,  non  constat  but  that  she  may  have 
been  compelled  to  pay  the  money  upon  an 
obligation  by  the  testator  as  surety  for  the 
defendant  to  a  creditor ;  in  which  case  the 
law  would  raise  an  assumpsit  in  him  to 
reimburse  the  testator's  estate,  and  the 
money  so  recovered  by  the  executrix 
would  be  assets.  Ord  v.  Fenwiek^  Eseeu- 
trix^  ^.  in  Error ^  M.  43  G.  3.  63 

6  The  defendant  being  sued  by  the  name  of 
^JonaXkan  otherwise  John  Smiu,"  is  no 
cause  of  demurrer  to  the  declaration  ;  for^ 
non  eonsittt  that  it  is  not  all  one  ehristiam 
name.    ScoU  y.  Soans,  M.  43  G.  3.        67 

6  in  declaring  against  A,  upon  a  joint  eon- 
tract  by  A.  and  B.  it  is  not  enongh  to  al- 
io^ that  B,  was  in  due  mamner  outlawed^ 
without  adding  that  he  was  outlawed  m 
that  suit.  Saunderson  and  another  y .  Hud- 
son, M.  43  G.  3.  81 

7  Evidence  of  an  acknowledraent  by  the  de- 
fi?ndant  within  six  years  of  an  old  existing 
debt  of  above  six  years'  standing  due  to  the 
plaintiff's  intestate,  but  which  acknowl- 
edgment was  made  after  the  intestate's 
death  will  not  support  a  count  by  the  ad- 
ministrator, laying  the  promise  to  be  made 
to  his  intestate.  Sarell^  Administrator* 
Ac.  y.  Wine,  H.43  G.  5.  203 

8  Where  one  accidentally  drove  his  carriage 
against  another's,  the  remedy  is  trespass 
and  not  case ;  the  injury  bein^  immediate 
from  the  act  done ;  though  he  were  no 
otherwise  blameable  than  by  driving  on  the 
wrong  side  of  the  road  in  a  dark  night. 
The  distinction  is,  that  where  the  injury  is 
immediate  from  an  act  of  force  by  the  de- 
fendant, the  remedy  is  in  trespass ;  where 
the  injury  is  only  consequential  to  an  act 
before  done  by  the  defendant,  there  an  ac- 
tion on  the  case  lies.  Leame  v.  Bray,  E. 
43  G.  3.  2»a 

9  Where  one  declared  in  case  for  obstruct* 
ing  a  waler-course,  upon  his  possession  of  a 
mul  viith  the  appurtenance,  and  that  ky 
reason  of  such  his  possession  he  had  a  rigM 
to  the  use  of  water  running  in  a  certain 
tunnel  to  the  mill ;  such  al&gation  is  not 
supported  by  proof  that  the  tunnel  was 
made  on  the  defendant's  land,  which  he 
had  agreed  to  let  the  plaintiff  have  for  this 
purpose  for  a  certain  consideration,  but  of 
which  no  conveyance  was  made  by  the 
defendant  to  the  plaintiff,  and  he  had  since 
refused  assent ;  necause  the  plaintiff  had 
not  the  water  by  reason  of  the  possession  of 
the  mill,  (SEe.c.  but  by  parol  licence  or  con- 
tract, which  oould  not  pass  the  title  to  the 
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land,  and  at  a  licence  was  revocable,  and 
Tevoked.    Fentiman  v.  Smithy  T.  43  6.  3. 

347 

10  Where  to  debt  on  bond  the  plea,  after  crav- 
ing o^er,  set  out  the  condition  of  the  bond, 
referring  to  an  agreement  consisting  of  va- 
rious articles  relative  to  the  building  of  a 
house  by  the  defendant  for  the  plaintiff, 
*^  conformably  (as  the  plea  set  forth)  to  the 
particulars  annexed  to  the  agreement,  o- 
mongH  which  particulars  sucn  and  such 
thinfirs  were  mentioned ;"  and  so  setting 
out  divers  particulars  with  reference  to  the 
agreement ;  and  then  pleading  performance 
generally  of  all  the  covenants,  Slc.  in  the 
above  recited  agreement  contained:  to  which 
there  was  a  special  demurrer,  assigninff 
for  cause,  that  performance  was  pleaded 
generally  to  the  agreement,  which  appear- 
ed to  be  only  partiallv  set  forth ;  and  that 
for  aught  appeared  the  agreement  might 
contain  negative  or  disjunctive  covenants, 
to  which  general  performance  could  not 
be  pleaded:  and  held  such  cause  of  demur- 
rer to  bo  well  founded ;  for,  from  the  de- 
fendant having  set  out  certain  particulars 
of  the  agreement,  amongst  others^  it  was  to 
be  intended  that  some  others  were  not  set 
forth ;  and  there  was  not  even  an  allega- 
lion  that  the  instrument  contained  no  ne- 
gative  or  disjunctive  articles  of  (urreement, 
even  if  such  a  brief  method  of  pleading 
were  admissible.  Qd.  dubr.  The  Earl  oj 
KeUy  V.  Baxter  and  others^  M.  44  G.  3.  453 

11  So  where  general  performance  was  plead- 
ed to  debt  on  bond  conditioned  to  perform 
covenants,  and  the  plaintiff  in  his  replica- 
tion set  out  the  indenture  verbatim^  and 
then  demurred,  shewing  for  cause  that  the 
defendant  bad  not  shewn  how  he  had  per- 
formed the  negative  covenants :  demurrer 
held  good.  Miter ^  if  the  indenture  set  out 
in  the  replication  bad  contained  no  nega^ 
tive  or  disjunctive  covenants,  in  which  case 
the  defect  of  the  plea  in  not  setting  out  the 
indenture  would  have  been  cured.  Plo- 
mer  v.  Raine^  M.  17  G.  3.  cited       iL  455 

12  Qiuere,  if  no  interest  be  averred  in  an  ac- 
tion on  a  policy  of  insurance,  it  is  sufficient 
under  the  sUt  19  G.  2.  c.  37.  s.  2,  to  state 
that  the  ship  was  foreign  when  the  policv 
was  under-written  and  the  loss  happened, 
without  stating  the  ship  to  be  such  when 
the  risk  commenced  9  KeUner  v.  Le  Mesu- 
rier,  M.  44  G.  3.  479 

13  Where  the  plaintiff  declared  that  ./I.,  since 
deceased,  was  indebted  to  him  so  much, and 
that  after  his  death,  in  consideration  of  the 
premises,  and  that  he,  at  the  instance  of 
the  defendant,  would  forbear  and  give  day 
of  payment  of  the  debt  (not  stating  to  whom 
he  was  to  forbear)  the  defendant  promis- 
ed, Ac  :  held  on  demurrer  to  lie  no  con- 
sideration for  the  promise ;  for  a  promise 
can  onlv  be  sustained  on  a  eonsiaeration 
of  benent  to  the  defendant  or  of  detriment 
to  the  plaintiff:  and  unless  there  were 
some  person  whom  the  plaintiff  could  have 
sued  for  his  debt,  his  forbearance  was  no 
detriment  to  him.  Jones  v.  Ashbwmham 
and  J^aney  his  wife,  H.  44  G.  3.  506 

14  One  may  declare  in  covenant  that  the  deed 


was  indeidid\.made^  and  concluded  on  a  day 
subsequent  to  the  dav  on  which  the  deed 
itself  is  stated  on  the  face  of  it  to  have 
been  indented,  made  and  concluded.  Hall 
V.  Cazenove,  H.  44  G.  3.  616 

15  Where  a  charter-party,  dated  6th  of  Feb- 
ruary^ but  averred  not  to  be  executed  till 
the  15th  of  Marchy  contained  a  covenant 
by  the  owner  tl^at  the  ahip  should  and 
would  proceed  from  />.,  where  she  then  lay, 
on  or  before  the  Vith  of  February,  on  her 
outward-bound  voyage,  and  return,  &c. 
and  a  covenant  by  the  freighter  that  in 
consideration  of  everything  above  mention^ 
edy  &c.  he  would  pay  certain  freight  for 
the  voyage ;  the  voyage  being  averred  to 
be  performed,  and  the  freight  earned,  the 
owner  may  recover  in  an  action  of  cove- 
nant, without  averring  that  the  ship  sailed 
en  or  before  the  I2th  of  February ;  such 
covenant  that  the  ship  should  sail  on  or 
before  the  12th  of  February  being  either  no 
condition  precedent,  but  only  an  independ- 
ent covenant,  for  breach  of  which  the  party 
had  his  remedy  indamagee;  or  not  of  the 
substance  of  the  contract,  which  was  for 
the  performing  of  the  voyage  for  which  the 
ship  was  chartered,  and  earning  the  freight; 
or  being  rendered  impossible  to  be  per- 
formed by  the  parties  themselves  not  hav- 
ing executed  tne  deed  till  after  the  time 
appointed  for  doing  the  act,  and  thenhj 
dispensing  with  the  performance  of  it  it, 

616 

16  No  matter  of  defence  arisinff  after  action 
brought  can  properly  be  pleaded  in  bar  of 
the  action  generally,  but  it  ought  to  be 
pleaded  in  bar  of  tlie  further  mainUnance 
of  the  suit.  Therefore,  where  one  who 
was  an  alien  amy  at  the  time  of  the  ac- 
tion brought  became  an  alien  enemy  before 
plea  pleaded,  and  the  defendant  pleaded 
that  the  plaintiff  ought  not  to  have  or  numt- 
tain  his  action,  because  he  was  before  and 
at  the  time  of  exhibiting  his  biU^  lid  thai  he 
now  is,  an  alien  enemy^  dko. ;  concluding 
that  therefore  the  plaintiff  ought  to  be  bar- 
red from  having  or  maintaining  his  action, 
iko.  To  which  the  plaintiff  replied,  that 
at  the  time  qf  exhibiting  hisbiUhe  was  an 
aUenamu;  wherefon  he  vrayed  judgment 
and  his  damages  ;  to  which  there  was  a  de- 
murrer. Held  that  the  plea  wiia  ill  plead- 
ed. But  yet,  as  the  Court  were  ex  ofido 
bound  to  give  such  judgment  as  appeared 
upon  the  whole  record  to  be  proper,  with- 
out regard  to  the  issues  found  or  confessed, 
or  to  any  imperfection  in  the  prayer  of 
judgment  on  either  side ;  and  as  it  appear- 
ed upon  the  whole  that  the  plaintiff  was 
now  an  alien  enemy^  and  therefore  incapa- 
ble of  maintaining  further  his  suit,  judg- 
ment was  given  that  he  ^e  barred  from 
FURTHER  having  or  maintaining  his  action* 
U  Bret  V.  PapSlon,  H.  44  G.  3.  628 

17  Whero  plaintiff  declared  on  bondtod&a 
profirty  onium  est  factum  pleedbd,  seeon- 
dary  evidence  of  the  bond,  by  means  of  a 
copy,  and  shewing  that  the  defendant  had 
taken  away  the  original,  and  before  aotaon 
broQgbt  said  he  had  bomt  it,  ia  not  aoifi- 
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eient  to  initain  the  deeburatian.   Smkk  y. 
Woodwfrd,  Hil.  44  6.  3.  567 

18  In  bailable  prooen  the  plaintiff  cannot 
declare  againat  one  defendant  oeparately 
upon  joint  proceaa  and  affidavit  to  hold  to 
bail  againat  two ;  thoagh  they  were  aued 
upon  a  joint  and  separate  promisssory  note. 
Lemn^  Executor,  ^.  r.  Smith  the  Younger y 
H.44G.3.  56t3 

POOR-RELIEF. 
See  Farxhts  and  Cuilpreit,  No.  1. 

POOR.  RATE. 
Where  the  commanding  officer  in  barracks 
had  distinct  apartments  allotted  to  him, 
one  in  particnUr  for  transacting  the  bosi- 
ness  of  the  regimeot,  and  the  others  fitted 
op  for  the  accommodation  of  himself  and 
his  family,  who  resided  there  with  him, 
containing  amongst  others  a  kitchen,  wash- 
boose,  and  coach-house,  together  with  a 
stable,  yard,  and  garden :  h^d  that  he  was 
njeable  ty  the  relief  of  the  poor  for  the 
same,  haTing  a  beneficial  enjoyment  of 
them  beyond  nis  necessary  accommodation 
as  an  meer  for  the  purpose  of  jnMU  ser- 
vice.   Rex  T.  Terrott,  £.  43  6.  3.        247 

POOR-REMOVAL. 

1  A  sin/fU  woman  living  in  service  with  her 
master  is  not  removable  even  since  the 
staL  35  G.  3.  c.  101.  a.  6,  against  the  con- 
sent  of  herself  and  her  master,  though  ad- 
judged by  the  order  of  removal  to  be  toith 
ehUdy  and  therefore  chargeable  to  the  parish 
in  which  she  was  serving ;  that  statute  not 
extending  to  make  persons  removable  who 
were  not  proper  objects  of  removal  before, 
but  only  to  leave  certain  descriptions  of 
persons  excepted  out  of  the  act  liable  to  be 
removed,  though  not  in  fact  chargeable,  if 
otherwise  proper  objects  of  removal.  Rex 
V.  The  Inhabitants  of  Mveley,  £.  43  G.  3. 

273 

S  Semble^  a  servant  cannot  be  removed  out 
of  the  service  of  his  master,    lb,  ^  n.  i]b. 

275 

POWER. 

Where  in  a  marriage  settlement  made  by 
tenant  in  tail,  he  settled  the  same  to  him- 
self for  life  and  to  the  children  of  the  mar- 
riage in  strict  settlement ;  with  a  proviso 
thst  it  should  be  lawful  for  him  by  deed  or 
instrument  in  writing  attested  by  three 
witnesses  and  to  be  inroUed^  with  the  con- 
sent in  writing  of  certain  trustees,  to  re- 
voke the  old  and  declare  new  uses  :  held 
that  a  deed  of  revocation  executed  by  him 
and  all  the  trustees  in  person  except  one, 
end  the  consent  of  that  one  being  given  by 
means  of  a  general  power  of  attorney  be- 
fore made  by  him  to  the  settlor  to  consent 
to  any  such  deed  he  might  think  proper  to 
make,  by  virtue  of  which  the  settlor  execu- 
ted the  deed  for  and  in  the  name  of  such 
trustee,  is  bad  though  properly  attested 
and  inrolled  ;  and  that  another  deed  of  re- 
vocation properly  executed  and  assented 
to,  but  not  inrolUd  till  afiir  the  settlor's 


deaths  wat  alao  void;  Ibr  that  every  thw 
required  to  be  done  in  the  execution  of 
such  a  power  must  be  strictly  complied 
with,  and  must  be  completed  in  the  life- 
time of  the  person  by  whom  it  is  to  be  ex- 
ecuted :  and  also  lield  that  the  defect  of 
the  one  deed  could  not  be  supplied  by  the 
other.    Hawkins  v.  £emp,  H.  43  G.  3.  204 

PRACTICE. 
See  AMXiTDHEirT.    Costs.    Bail-Bohd. 

1  It  is  not  necessary  to  give  a  term's  notice 
of  trial  after  proceedings  in  the  cause  have 
been  suspended  for  a  year,  if  within  the 
year  the  plaintiff  gave  notice  that  he  should 
proceed  again  :  but  the  common  notice  of 
trial  is  sufficient  Richards  v.  Harris^  M. 
43  G.  3.  17 

2  A  writ  of  latitat  issued  against  a  peer  su- 
perseded on  motion,  grounded  on  an  office- 
copy  of  the  prflBcipe,  in  which  the  defen- 
dant was  stiled  Baron  of  fF.  Couche  v. 
Lord  Arundel,  M.  43  G.  3.  74 

3  A  iodgment  recovered  by  ^.  against  B. 
and  C.  will  not  be  set  off,  on  application 
to  the  general  jurisdiction  of  the  court, 
against  another  judgment  recovered  a- 
^inst  ^.  by  the  assignees  of  B.  under  an 
msolvent  debtor's  act ;  the  interest  of  third 
persons  intervening,  who  have  peculiar 
trusts  by  the  statute.  Doe  v.  Damton^  M. 
43  G.  3.  &4 

4  The  service  of  process  on  a  Sunday  is  ab- 
solutely void  by  tiie  stat.  29  Car.  2.  c.  7.  s. 
6,  and  cannot  be  made  good  by  any  subse- 
quent waiver  of  the  defendant,  as  by  his 
not  objecting  till  after  a  rule  to  plead 
given.     Taylor  v.  PhiUips,  M.  43  G.  3.  87 

5  If  a  defendant  be  served  with  process  by  a 
wrong  christian  name,  and  afterwards  the 
plaintiff  enter  an  appearance  for  him  and 
serve  him  with  notice  of  declaration  by  his 
right  name,  and  proceed  to  judgment  and 
execution,  the  court  will  not  set  aside  the 
proceeding  for  irregularity  merely  on  the 
ground  that  the  defendant  never  appeared, 
because  he  ought  to  have  pleaded  such 
misnomer  in  abatement.  But  he  was  af- 
terwards let  in  to  defend  on  payment  of 
costs,  and  swearing  to  a  mistake  of  the 
practice  and  to  merits.  Oakley  mi  tarn  v. 
GUes,  M.  43  G.  3.  92 

6  The  issue  must  be  entered  as  of  the  term 
when  the  rule  to  reply  was  given  and  the 
similiter  joined,  and  not  as  of  the  preced- 
ing term  when  the  plea  was  pleaded. 
Wood  V.  Jlf^cr,  M.  43  G.  3.  109 

7  One  who  was  committed  to  Newgate  by 
commissioners  of  bankrupt  for  not  answer- 
ing satisfactorily  to  certain  questions,  must, 
for  the  purpose  of  being  surrendered  by  his 
bail  in  a  civil  suit,  be  brought  up  by  a  ha- 
beas corpus  Issued  out  on  the  crown  side 
of  the  ^ourt,  on  which  side  also  must  be 
taken  the  subsequent  rule  for  the  surrender 
in  the  action,  his  commitment  pro  forma 
to  the  marshal,  and  his  re-commitment  to 
Jiewgatc  charged  with  the  several  matters. 
Taylors  Case,  H.  43  G.  3.  123 

8  Where,  after  due  notice  of  render  of  the 
principal,  tbe,'plaintiff  still  proceeds  against 


INDEX- 


613 


the  bail  in  the  action  of  debt  upon  the  re- 
cognizance, became  no  offer  was  made  by 
4bem  to  pay  the  costs  in  the  sait  sgainut 
them,  nor  any  rule  obtained  by  them  to 
-stay  proceedinj^  in  the  action  against 
them  on  payment  of  costs ;  held  the  sub- 
sequent proceedings  irregular,  being  con- 
trary  to  the  rule  of  court  Trin.  1  Ann. 
which  says,  that  on  such  notice  of  ren- 
der all  further  proceedings  against  the 
bail  shall  cease.  Burnt  v.  ^gtular,  H.  43 
G.  3.  156 

:9  Where  the  cause  of  action  substantially 
arises  in  another  county  than  that  in  which 
the  venue  is  laid  by  the  plaintiff,  and  the 
convenience  and  iustice  of  the  case  re- 
quire the  trial  to  be  had  there,  where  all 
the  witnesses  reside,  at  a  great  distance 
from  the  county  where  the  venue  is  laid ; 
the  Court,  on  the  application  of  the  defen- 
dant, will  change  the  venue,  on  his  agree- 
ing to  admit  a  particular  fact  which  in 
pomt  of  form  exists  in  the  original  county. 
Holmes  v.  Wainwright^  one,  fyc.  H.  43  6. 
3.  ]()7 

10  Taking  out  of  the  office  a  declaration  by 
the  by,  which  was  delivered  before  any 
declaration  in  chief,  is  a  waiver  of  the  ir- 
regularity.   Archer  v.  Barnes^  H.  43  G.  3. 

172 
^  11  Upon  a  writ  of  error  sued  out  by  the  prin- 
cipal after  the  bail  are  fixed,  and  proceed- 
ings against  them  in  scire  facias,  the  Court 
will  only  stay  proceedings  against  the  bail 
pendinpr  the  writ  of  error  on  the  terms  of 
the  baiPs  undertaking  to  pay  the  condem- 
natioa  mone^  and  the  costs  of  the  scire  fa- 
cias, and,  (it  it  be  a  case  in  which  there  is 
no  bail  in  error,)  to  pay  the  costs  also  of 
the  writ  of  error,  if  judgment  should  be  af- 
firmed. Buchanan  y ,  Alders  and  another^ 
E.  43  G.  3.  265 

^2  Notice  of  executing  a  writ  of  inquiry  is 
in  future  to  be  given  to  the  agent  in  town, 
and  not  to  the  attorney  in  the  country. 
Hayes  v.  Perkins,  E.  43  G.  3.  275 

13  If  the  second  writ  of  scire  facias  be  in  pro- 
per time  upon  the  file  in  the  sheriff's  office, 
that  is  sufficient  to  warrant  proceedings 
against  the  bail,  though  it  were  not  entered 
in  the  scire  facias  book  in  the  sheriff's  of- 
fice, which  is  merely  a  private  book  for  his 
own  convenience.  Heywood  v.  Rennard 
and  another,  £.  43  G.  3.  276 

14  Afler  a  bail-bond  taken  and  an  attachment 
issued  against  the  sheriff  for  not  bringing 
in  the  body,  the  Court  will  relieve  him  on 
payment  of  what  is  due  to  the  extent  of 
Ihe  penalty  in  the  bail-bond,  though  Jess 
than  the  plaintifTs  demand.  Rex  v.  The 
Sheriff  of  Middlesex,  E.  43  G.  3.  292 

15  The  -delivery  of  a  declaration  against  a 

{prisoner,  though  within  two  terms,  is  a  nul- 
ity  if  there  were  no  bill  filed  before  :  and 
he  is  entitled  to  his  discharge  under  the 
Tttle  of  Court  5  W.  &;  M.  Jiowell  yT  Bing- 
ham, T.  43  G.  3.  3U4 

16  Time  refused  to4)e  enlarged  for  the  bail  to 
render  their  principal,  on  an  affidavit  that 
he  could  not  be  removed  hither  without 
endangering  bis  life.  Wynn  v.  Peay,  T. 
43  G.  3.  344 


17  Afler  a  summons  and  distringas  issued 
against  a  privileged  defendant  in  the  coun- 
ty where  the  action  is  brought,  but  in 
which  he  did  not  reside,  and  of  which  pro- 
cess he  had  no  notice,  and  returns  of  non 
est  inventus  and  nulla  bona,  a  testatum 
distringas  may  regularly  issue  into  the 
county  in  which  he  resides  and  has  prop- 
erty, without  any  new  summons  in  such 
county  ;  but  the  sheriff  ought  not  to  levy 
more  than  40s.  under  such  testatum  dis- 
tringas in  the  first  instance,  according  to 
the  usual  course.  Bloxam  Knt.  and  oth- 
ers  V.  Surtees  and  others,  T.  43  G.  3.     372 

18  A  cognovit  containing  any  matter  of 
agreement,  as  to  take  the  debt  by  instal- 
ments, ouvht  to  have  an  agreement  stamp  : 
and  if  It  huve  not,  proceedings  may  be  set 
aside  for  irregularity.  Reardon  v.  SiealfUt 
T.  43  G.  3.  3«4 

19  The  time  for  bail  to  render  their  principal 
will  not  bo  enlarged  because  of  the  unwar- 
rantable arrest  and  detention  of  the  princi- 
pal by  a  foreign  enemy.  Grant  v.  Fagan, 
M.44G.3.  385 

20  When  a  verdict  is  taken  by  ^consent,  sub- 
ject to  the  award  of  an  arbitrator  as  to  the 
quantum,  judgment  cannot  be  signed  for 
the  amount  of  the  sum  awarded,  without 
first  obtaining  the  usual  rule  for  signing 
judgment:  and  where  judgment  was  so 
signed  against  .the  principal  without  such 
rule,  and  the  plaintiff  proceeded  to  execu- 
tion against  the  bail,  afler  procuring  a  re- 
turn of  non  est  inventus  to  a  ca.  sa.  against 
the  principal  and  a  return  of  two  nmils  to 
two  writs  of  ^rc/arta«  against  the  bail; 
the  Court,  upon  application  of  the  bail  to- 
gether with  the  principal,  held  that  thev 
were  entitled  to  be  relieved  from  sucn 
judgment  against  the  principal,  and  its  .con- 
sequences against  the  bail ;  upon  an  affi- 
davit by  them,  that  they  had  no  notice  of 
such  judgment  till  the  writ  of  ca,  sa.  issu- 
ed against  the  bail,  when  they  applied  to 
vacate  the  proceedings.  But  the  Court 
held,  they  could  not  set  aside  the. writ 
of  ca.  sa.  against  the  bail,  on  account  of 
such  irregularity  of  the  judgment  against 
the  principal,  while  such  judgment  re- 
mained in  force.  Hayward  v.  Ribbans,  M. 
44  G.  3.  439 

21  A  defendant  putting  in  a  plea  in  abate- 
ment in  time,  with  an  affidavit  in  the  usual 
form,  that  the  promises  contained  in  the 
declaration  were  entered  into,  if  at  all,  by 
others  as  well  as  himself;  which  affidavit 
was  sworn  at  Ldrerpool  on  the  day  of  fil- 
ing the  declaration  in  town,  and  before 
the  defendant  could  have  seen  it;  was 
holden  not  to  be  a  nullity,  so  as  to  entitle 
the  plaintiff  to  sign  interlocutory  judgment 
as  for  want  of  a  plea.  Lang  v.  Comber, 
M.  44  G.  3.  457 

22  By  the  rule  of  Court,  Hil.  26  G.  3,  if  there 
be  a  trial  against  a  prisoner,  he  is  superse- 
dable,  unless  charged  in  execution  within 
two  terms  afterwards :  If  there  be  final 
judgment  a^inst  him  without  frto/,  (which 
is  what  is  there  meant  hy  final  judgment) 
then  he  is  supersedable,  unless  charged  in 
execution  within  two  iernui  aAer  such  final 
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jndjarment ;  incluaiTe  of  the  term  'of  trial 
or  nnal  jadfnnent  refipectively.  Heaton  t. 
Wkittaker,  M.  44  G.  3.  457 

133  Where  the  cause  of  action  arose  partly  in 
Derbyshire  and  partly  in  Ireland,  the  Court 
refused  to  change  the  venue  from  London 
to  Derby  on  an  affidavit  that  the  cause  of 
action  aroae  in  D.  and  / ,  and  not  in  Lon- 
don or  elsewhere  than  in  D.  and  /.  Walk- 
er y.  might,  H.  44  G.  a  524 

24  Money,  the  surplus  of  a  former  execution 
against  the  defendant's  goods,  was  refused 
to  be  stayed  in  the  late  sheriff's  hands  for 
the  purpose  of  satisfying  another  execution 
at  the  suit  of  the  same  plaintiff  against  the 
same  defendant,  who  had  no  other  effects 
on  which  the  sheriff  in  office  could  levy. 
Fiddkmue  V.  Croft,  l\ .  44  G.  3.  5:{2 

25  After  interlocutory  judgment  against  a 
feme  upon  a  contract,  she  marries,  yet  the 
plaintiff  may  proceed  to  judgment  and  ex- 
ecution against  her,  without  joining  the 
husband  by  scire  facias.  And  a  eapius  ad 
satisfaciendum  against  her,  following  the 
judgment,  is  at  all  events  regular,  though 
the  plaintiff  had  notice  of  the  marriage 
before.  Cooper  v.  Rachel  Hunehin,  H.  44 
G.  3.  537 

26  After  a  Judge's  order  obtained  by  the  de- 
fendant for  time  to  plead,  and  no  plea 
within  the  time,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea  without  a 
demand  of  it  Pearson  v.  Reynolds.  H.  44 
G.  3.  ^  559 

S.  P.  in  BwkeU  v.  Latham,  M.  9  G.  H, 
cited  U. 

27  In  bailable  process  the  plaintiff  cannot 
declare  against  one  defendant  separately 
upon  joint  process  and  affidavit  to  hold  to 
bail  against  two ;  though  they  were  sued 
upon  a  joint  and  separate  promissory  note. 
Lnenm,  Executor,  ^a,  v.  Smith.  H.  44  G.  3. 

568 

28  The  same  sheriff,  bv  whom  any  writ  di- 
rected and  delivered  to  him  is  executed 
while  in  office,  ought  to  make  his  return  to 
the  same,  and  hand  such  writ  and  return 
over  to  the  new  sheriff,  who  comes  into  of- 
fice before  the  return  day ;  and  such  new 
sheriff  will  return  the  writ  with  the  old 
sheriff's  return  thexeon.  And  if  the  old 
sheriff,  after  arresting  a  defendant,  sufier 
him  to  escape,  and  go  out  of  office  before 
the  return  day,  he  alone  is  answerable 
for  the  escape.  Rez  v.  The  late  sheriff  of 
Middlesez.  576 

29  Tet  if  the  new  sheriff  by  mistake  return 
cepi  eorpuM  to  a  writ  directed  to  the  old 
sheriff,  afler  the  latter,  who  arrested  the 
defendant  upon  it,  had  permitted  an  es- 
cape, and  an  attachment  afterwards  issue 
against  the  old  sheriff  who  was  ruled  to 
bring  in  the  body,  the  irregularity  may  be 

-  waived  bv  not  moving  ih  reasonable  time 
to  set  asidfe  the  attachment.  t6. 

PREMIUM. 
See  Irsurakck,  No.  1. 

PRESUMPTION. 
See  Wat,  No.  1. 


Where  the  law  presameB  the  affirmative  of 
any  fact,  the  negative  of  such  fact  must  be 
proved  by  the  part^  averring  it  in  pleading. 
So  where  any  act  is  required  to  be  done  by 
one,  the  omission  of  which  would  make 
him  guilty  of  a  criminal  neglect  of  duty, 
the  law  presumes  the  affirmative,  and 
throws  the  burden  of  proving  the  negative 
on  the  partv  who  insista  on  it.  Therefore 
where  a  plaintiff  declared  that  the  de- 
fendanta  who  had  chartered  his  ship,  put 
on  board  a  dangerous  commodity,  (by 
which  a  loss  happened)  wishout  due  notice 
to  the  captain  or  any  other  person  em- 
ployed in  the  navigation,  it  lay  upon  him 
to  prove  such  negative  averment.  And  it 
being  shewn  that  the  commodity  was  de- 
livered by  the  defendant's  officer,  and  re- 
ceived by  the  first  mate  of  the  plaintiff's 
ship  (which  first  mate  was  dead,  and  no 
other  person  was  present  to  depose  to  the 
conversation  which  passed  between  them); 
held  that  the  best  evidence  of  the  fact 
could  only  be  ^iven  by  the  defendant's 
officer,  who  dehvered  the  commodity  on 
board  to  such  first  mate,  and  that  the  ac- 
tion could  not  be  sustained  by  secondary 
evidence.  Williams  v.  the  East  India  Com- 
pony,  M.  43  G.  3.  104 

PRINCIPAL  AND  AGENT. 

If  one  take  the  security  of  the  agent  of  the 
principal  with  whom  he  dealt,  unknown  to 
the  principal,  and  give  the  agent  a  receipt 
as  for  the  money  due  from  the  principd. 
in  consequence  of  which  the  principal 
deals  differently  with  his  agent  on  the  faith 
of  the  receipt,  the  princi|Hd  is  discharged 
although  the  security  fail.  Jiliter,  if  the 
principal  do  not  shew  that  he  was  injured 
by  means  of  such  false  voucher,  and  the 
omission  of  the  party  to  inform  him  of  the 
truth  in  due  time.  Wyait  v.  The  Marquis 
of  Hertford,  M.  43  G.  3.  83 

PRISONER. 

1  One,  who  was  committed  to  Newgate  by 
commissioners  of  bankrupt  for  not  answer- 
ing satisfactorily  to  certain  questions,  must, 
for  the  purpose  of  being  surrendered  by 
his  bail  in  a  civil  suit,  tc  brought  up  by 
habeas  corpus  issued  on  the  crown  side  of 
the  court,  on  which  side  also  must  be  taken 
the  subsequent  rule  for  his  surrender  in  the 
action,  his  commitment  pro  forma  to  the 
marshal,  and  his  recommitment  to  JVeio- 
gate  charged  with  the  several  matters. 
Ta'iflor's  ease,  H.  43  G.  3.  123 

2  Bj  the  rule  of  Court,  Hil.  26  G.  3,  if  there 
be  a  trial  against  a  prisoner,  he  is  superse- 
dable,  unless  charged  in  execution  within 
twA  terms  afterwards.  If  there  be  final 
judgment  against  him,  without  trial  (which 
is  what  is  Uiere  meant  by  final  judgment)^ 
then  he  is  supersedable,  unless  charged  in 
execution  within  two  terms  after  such  final 
judgment ;  inclusive  of  the  term  of  trial 
or  final  judgment  respectively.  Heaton  ▼. 
miUaker,M.44G,'i.  457 
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PRIVILEGE. 
See  Practice,  No.  17. 
A  writ  of  latitat  isaued  against  a  peer,*  aa- 
perseded  on  motion,  grrounded  on  an  office 
copy  of  the  pnecipe,  in  which  the  defend- 
ant waa  Btiled  Baron  of  IV.  Couche  y.  Ld, 
Arundel^  M.  43  G.  3.  74 

PRIZE. 
1  Bj  the  4  th  article  of  the  King*8  proclama- 
tion of  1797,  reapecting  the  diBiribution  of 
prize,  aa  to  flag  officers,  it  is  directed  that 
a  chief  flag  officer  returning  home  from  a 
foreign  station  shall  have  no  share  of  the 
prizes  taken  by  the  ships  left  behind  to  Act 
under  another  command :    this  applies  aa 
'  well  to  another  command  devolving  by  sen- 
iority^  as  to  another  ehi^flag  officer  ap- 
pointed by  express  commission  to  aucceed 
the  officer  returning  home :  and  such  re- 
tuming  home,  &c.  means  the  commence- 
ment in  fact  of  a  commander  in  chief's  de- 
parture from  the  local  station  of  his  com- 
mand for  the  purpose  of  returning  home, 
leaving  hia  fleet  behind^  \.  e.  leaving  it  for 
all  effective  purposes  under  the  control  of 
another  commander,  competent,  under  the 
lerma  of  the  proclamation,  to  command  in 
his  stead.    Tnerefore,  where  a  flag  officer, 
commander  in  chief  in  the  Mediterranean, 
returned  to  England  by  leave  of  the  Ad- 
miralty for  the  recovery  of  hia    health, 
leaving  the  fleet  under  the  command  of 
the  next  flag  officer  in  seniority,  but  hav- 
ing, before  his  departure  dispatched  one  of 
the  fleet  on  a  cruise,  wha  made  captures 
within  the   limita  of  the  station,  afler  the 
departure  homewards  of  such  commander 
in  chief  out  of  those  limits,  but  before  any 
new  orders  given  by  the  next  fla^  officer 
on  whom  the  command  of  the  station  had 
devolved  \  held  that  the  riffht  to  the  l-8th, 
or  commanding  flag  officer  s  share  of  prize, 
belonged  to  the  present  acting  flag  officer 
in  command  on  the  station,  and  not  to 
the  chief  flag  officer  returning  home  \   al- 
though the  latter  still  retained  the  title, 
pay ,  and  table-money,  of  commander  in 
chief  af\er  his  return  home,  and  did  not  re- 
sign his  commission  as  such  till  afler  the 
prize  taken,  and  had  official  correspond- 
ence with  the  Admiralty  in  that  character 
till  his    resignation,  and   made    appoint- 
ments in  the  fleet  as  such  ;  the  govern - 
in^  principle  of  his  Majesty's  proclamation 
bemg,  that  the  reward  of  prize  should  be 
attached  to  the  present  effective  comman- 
der on  the  station,  and  not  to  the  nominal 
one  who  returns  home^  leaving  ships  behind 
to  act  under  another  command.    Lord  Vis- 
count  J^eUon  v.  Tucker,  M.  44  G.  3.      407 
2  An  inferior  flag  officer  succeeding  by  devo- 
lution to  the  principal  command,  upon  the 
returning  home  of  his  superior  flag  officer 
commander  in  chief  on  a  foreign  station, 
is  entitled  under  tlie  King's  proclamation 
of  1797  to  the  chief  flag  officer's  l-8th  share 
of  prize  taken  within  the  limits  of  the  sta- 
tion by  a  squadron  which  had  been  detach- 
ed from  the  main  body,  (with  which  such 
inferior  flag  officer  xemained)  by  the  supe- 


rior flag  officer  before  his  return  home ; 
but  the  prize  not  taken  till  after  he  had 
passed  tne  limits  of  his  station  on  such  re- 
turn home :  and  this,  though  the  superior 
flag  officer  before  his  departure  directed 
the  inferior  flag  officer  to  take  under  hi* 
command  those  ships  only,  by  name,  which 
continued  with  him  at  the  principal  sta- 
tion, and  the  detached  squadron  when  thsy 
returned  to  the  same  place  after  the  partic- 
ular service  performed,  for  the  perform- 
ance of  which  he  had  before  limited  s 
time;  and  though  such  superior  flag  offi- 
cer's commission  was  stated  to  be  to  com- 
mand in  chief  a  squadron  upon  a  partieu' 
lar  service,  and  not  merely  upon  a  partieu' 
lar  station  :  and  though  suoh  superior  flag 
officer  did  not  resign  his  commission  of 
commander  in  chief  till  afler  hia  return 
home,  and  afler  the  prize  taken.  At  least 
the  superior  is  not  entitled  to  recover  such 
share  of  prize  from  the  inferior  flag  officer 
who  had  received  it  Lord  Keith  ▼.  Prin" 
gle,  M.  44  G.  3.  418 

PROCESS. 
See  ExECUTioir.    Practick,  No.  17.    pRivr- 

LXGX. 

1  A  writ  of  fieri  facias,  directed  in  the  first 
instance  to  the  bailiff  of  the  isle  of  Ely  out 
of  this  court  is  erroneous  and  void,  and  the 
bailiff  executing  the  same  is  guilty  of  a 
trespass  against  the  p^itv  whose  goods  are 
taken  in  execution.  The  bishop  of  El^ 
has  not  a  palatinate  jurisdiction  within  the 
isle,  though  ezercismg  jura  regalia  there. 
Process  issued  out  of  the  courts  at  West' 
minster  into  the  iaie,  goes  in  the  first  in- 
stance to  the  sheriff  of  Cambridgeshire^ 
who  thereupon  issues  his  mandate  to  the 
bailiff  of  the  franchise.  GrtaU  T.  Bagge, 
and  others,  M.  43  G.  3.  75 

2  The  service  of  process  on  a  Stmday  is  ab- 
solutely void  by  the  stat.  29  Car.  2.  c.  7.  s. 
6,  and  cannot  be  made  good  by  any  subse- 
quent waiver  of  the  defendant,  as  b^  his 
not  objecting  till  afler  a  rule  to  plead  given. 
Taylor  v.  Phillips,  M.  43  G.  3.  87 

3  if  a  defendant  be  served  with  process  by 
a  wrong  christian  name,  and  aflerwardji 
the  plaintiff  enter  an  appearance  for  him 
and  serve  him  with  notice  of  declaration 
by  his  right  name,  and  proceed  to  judg- 
ment and  execution,  the  Court  will  not  set 
aside  the  proceeding  for  irregularity  merely 
on  the  ground  that  the  defendant  never 
appeared ;  because  he  ought  to  have  plead- 
ed such  misnomer  in  abatement.  But  he 
was  aflerwards  let  in  to  defend  on  pay- 
ment of  costs,  and  swearing  to  a  mistake 
of  the  practice  and  to  merits.  Oojdey  qui 
<amv.  GiZ»,M.43G.  3.  92 

PROHlBiTlON. 

See  Costs,  No.  2. 
1  Where  a  rector  was  cited  in  the  episoopal 
consistorial  court  to  shew  cause  why  the 
ordinary  should  not  grant  to  a  pariahiofler 
a  faculty  for  stopping  up  a  wmdow  in  a 
church,  against  whicn  it  wis  propqsed  to 
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erect  a  monument,  to  the  granting  of 
which  the  rector  dissented  ;  notwithstand- 
ingr  which  the  court  below  were  pro- 
ceedinsr  to  grant  the  faculty  with  the  con- 
sent oAhe  ordinary  ;  held  to  be  no  ground 
for  a  prohibition,  but  mere  matter  of  ap- 
peal if  the  rector's  reasons  for  dissent- 
ing were  improperly  over-ruled.  Bvlvoer^ 
Clerk,  V.  Hose,  H.  43  G.  3.  1J5 

2  Aller  sentence  in  the  ecclesiastical  court 
in  a  matter  of  tithe,  where  the  question 
turned  upon  the  construction  of  an  act  of 
parliament,  upon  a  doubt  raised  whether 
that  court  had  not  misconstrued  the  act, 
thij  Court  directed  the  plaintiff  to  declare 
in  prohibition,  for  the  more  solemn  adju- 
dication of  the  question,  whether  suppos- 
ing the  court  below  to  have  misconstrued 
the  act,  a  prohibition  should  go  afler  sen- 
tence in  a  matter  in  which  the  court  be- 
low had  original  jurisdiction,  or  whether 
it  were  only  a  ground  of  appeal  ?  Gart 
V.  Gavper,  Cltrk^  and  Gould  t.  Gapper, 
C7crA,E.43G.3.  231 

QUO  WARRANTO. 
See  Corporation. 

1  Where  an  information  in  nature  of  quo 
warranto  was  moved  for  on  the  ground  of  a 
disputed  mode  of  election,  which  alone 
was  in  controversy  at  the  time  of  the  de- 
fendant's election,  and  which  ground  was 
afterwards  answered  on  shewing  cause, 
the  Court  would  not,  in  their  discretion, 
make  the  rule  absolute  to  try  another  in- 
cidental and  secondary  question,  as  to 
whether  there  were  a  sufficient  interval  of 
time  allowed  between  the  nomination  and 
election  of  the  defendant ;  no  person's  right 
having  been  set  aside  by  means  of  such  ac- 
celeration of  the  election,  if  it  were  accel- 
erated. Rtsz  V.  Oslfoume,  M.  44  G.  3.    447 

2  A  swearing  in,  though  defective  inlaw, 
yet  being  such  whereby  the  party  claimed 
at  the  time  to  be  a  free  burgess  of  a  corpor- 
ation ;  held  a  sufficient  user  of  the  office 
to  warrant  an  information  in  nature  of  Quo 
Warranto  against  him,  and  not  like  a  mere 
claim  of  the  office.  Rex  v.  To/e,  M.  44  G. 
3.  452 

QUO  WARRANTO— INFORMATION 
IN  NATURE  OF. 

1  Where  a  corporation  was  dissolved,  and 
and  no  corporate  body  existed  in  fact  at 
the  time,  the  Court  refused  to  grant  an  in- 
formation in  nature  of  quo  warranto  against 
an  individual  for  an  impertinent  claim  to 
be  returning  officer  at  an  election  of  mem- 
bers to  serve  in  parliament,  by  virtue  of 
'  his  having  been  elected  an  alderman  while 
the  corporation  existed  in  fact ;  there  being 
no  civil  right  in  controversy,  but  it  being  ra- 
ther the  ground  of  a  proceeding  in  poenam 
by  the  Attorney-General.  Rex  y.  Saund- 
er*,M.43  G.  3.  70 

S  It  is  no  objection  to  the  persons  applying 
for  an  information  in  nature  of  a  quo  war- 
ranto, which  would  operate  in  ita  effect  to 
dissolve  the  corporation,  that  they  attend- 
ed the  meeting  at  which  the  mayor  was 


elected,  whose  efection  they  impeached  oo 
the  ground  that  the  corporation  was  then 
dissolved  by  the  loss  of  an  integral  part, 
and  that  they  voted  for  another  candidate, 
and  aflerwardt  attended  other  corporate 
meetings  at  which  such  mayor  piesidei}. 
Rex  V.  Morris,  and  Stewart^  U.  43  6. 3.  114 
3  The  major  part  of  an  integral  part  of  the 
corporation  whose  attendance  is  required 
at  the  election  of  officers  being  gone,  it 
operates  as  a  dissolution  of  the  wm»Ie  cop- 
poration,  which  has  thereby  lost  the  power 
of  holding  corporate  assemblies  for  the 
purpose  ofnlling  up  vacancies  and  contin- 
uing itself.  Rex  y.  Stewart^  Rex  y.  Morrim^ 
H.  43  G.  3.  114 

RATE. 
See  Poor  Rate. 

RE-ASSURANCE. 
Ste  Ihsvrahck,  No.  1. 

RECOVERY. 
Under  a  devise  to  .^.,  add  to  the  issiu  ofhm 
body,  Aif,  her,  or  their  heirs,  equally  fvbt 
divided  if  more  than  one ;  and  if  A.  have 
no  issue  of  his  body  living  at  bis  deeeaae, 
then  over ;  held  that  A.  took  at  least  an 
estate  for  Kfe,  with  a  eontingent  remain- 
der in  fee  to  bis  issne,  if  any ;  in  which 
case  the  remainder  over  was  also  contin- 
gent, being  a  contingency  with  a  double 
aspect;  and  that  whether  A.  took  for  life, 
with  such  contingent  remainders,  or  whe- 
ther he  took  an  estate  tail,  the  remainders 
over  were  equally  destroyed  by  his  having 
suffered  a  recovery  before  he  had  any  issue 
born.  Doe  d.  GUman^  widow,  y.  Elveu, 
M.  44  G.  3.  441 

REGISTER  ACTS. 
See  Ship — Registxr  Acts. 

RELATION. 
Vide  Patmeat,  No.  4, 5. 
An  inchoate  act  which  is  to  be  consummate 
on  the  performance  of  a  conditional  act 
required  to  be  first  done  by  the  party  who 
is  the  object  of  such  inchoate  act,  and 
where  the  performance  rests  wholly  with 
such  party,  becomes,  when  consummate 
by  the  performance  on  his  part  of  such 
conditional  act,  an  efiectual  act  for  the 
benefit  of  the  inchoate  actor  by  relation 
from  the  time  of  such  his  inchoate  act 
done.  Therefore,  if  payment  uf  money  be 
to  be  made  by  A.  on  the  24th  of  December^ 
on  the  execution  of  certain  securities  by  B., 
and  such  securities  not  being  prepared  on 
that  day,  A.  pay  the  money  into  a  banker's 
house  in  his  and  B.'b  joint  names,  for  the 
benefit  of  B.,  when  such  securities  shall  be 
executed,  and  they  are  prepared  on  Ihe 
26th,  when  the  money  is  received  by  B.} 
this,  as  to  A,  is  a  payment  by  relation  on 
the  24th.  Coare  y.  GibUu,  Tr.  43  G.  3.  341 

RELEASE. 
See  Tevvrc. 
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REMOVAL. 
See  PooR-p.xMOVAL. 

RESPONDENTIA. 
In  a  respondentia  bond,  the  condition,  after 
recitinff  that  the  money  was  lent  upon  the 
goods  laden  and  to  be  Laden  on  board  a  cer- 
tain ship  on  her  voya^  out  and  home, 
was,  that  if  the  ship  should  proceed  on  her 
voyage  and  return  within  36  months,  (the 
dangers  of  the  seas  excepted,)  and  if  the 
borrower  within  30  days  aAer  her  arrival 
should  pay  to  the  lender  the  snm  agreed 
on,  or  if  in  the  yoyage  and  within  the  said 
36  months  the  ship  should  be  lost  by  fire, 
enemies,  or  other  casualties,  the  borrower 
should,  within  six  months  afler  such  loss, 
pay  to  the  lender  a  proportionable  ayerage 
on  all  the  goods  carried  out  and  acquired 
during  the  yoya^  which  should  be  sayed, 
then  Uie  obligation  to  be  yoid  :  held,  that 
this  was  no  moie  than  a  personal  obligation 
from  the  borrower  to  the  lender,  and  did 
not  giye  the  latter  Koy  specific  pledge  or 
lien  on  the  home  cargo,  or  the  proceeds 
thereof.  Busk  t.  Fearon  and  Others,  M. 
44  G.  3.  444 

REVOCATION. 
See  Power. 

SAILOR. 
See  Master  and  Mariner. 

SAVING  AND  RESERVING. 
See  Tenure. 

SCHEDULE. 
A  schedule  of  goods  referred  to  in  a  deed,  to 
which  it  was  annexed,  must  haye  the  pro- 
per sUmp  by  Stat.  37  G.  3.  c,  90.  s.  7,  ac- 
cording to  tne  number  of  words  and  sheets, 
and  not  merely  the  single  schedule  stamp 
of  2s.  6d.  imposed  by  the  first  section  of  the 
act.  Lake  and  another  y.  Ashioell  and  oth- 
ers, Assignees  of  WalUsa  Bankrupt,  H.  43 
G.  3.  165 

SEQUESTRATION. 
1  Allowing  that  the  award  of  a  writ  of  se- 
questration out  of  Chatacery  (which  is  the 
process  of  that  Court  to  compel  appearance 
and  the  performance  of  decrees)  has  the 
same  obligatory  effect  to  bind  the  goods  as 
a  writ  of  fi  fa.  at  common  law;  yet  if  the 
party  at  whose  prayer  such  sequestration 
18  issued  take  no  measure  to  compel  the 
execution  of  it  in  due  time,  and  the  se- 
questrators do  not  in  fact  possess  them- 
selyes  of  the  goods,  it  is  no  excuse  to  a 
sheriff,  to  whom  at  a  distance  of  18  months, 
a  writ  offifa.  is  directed  arainst  the  goods 
of  the  party,  defendant  in  tne  suit  in  Chan- 
cery, for  not  executing  such  writ  and  sell- 
ing the  goods ;  the  plaintiff  in  the  seques- 
tration haying  at  all  eyents  lost  his  pri- 
otity  by  such  laches.  And  therefore  the 
sheriff,  who  had  seised  under  the  fi.  fa., 
haying  on.  notice  of  such  supposed  obstacle 
returned  nuUa  bona^  was  holden  liable  to 
Vol.  II.  78 


the  plaintiff  in  an  action  for  a  false  return. 
Payne  y.  Drewe,  H.  44  G.  3.  S38 

2  Though  a  writ  of  ji.  fa.  bind  the  goods  as 
against  the  defendant,  yet  the  property  is 
not  deyested  out  of  him  till  execution  ex- 
ecuted: and  therefore  an  execution  and 
Bsle  under  a  subsequent  writ  deliyered  to 
the  sheriff  will  bind  the  goods;  but  the 
plaintiff  in  the  first  execution  has  his  reme- 
dy against  the  sl^eriff,  if  the  non-execution 
did  not  proceed  from  his  own  laches. 

i6.538 

SESSIONS. 
See  Appeal,  No.  1. 

SET-OFF. 

1  Where  the  ^ntee  of  an  annuity,  set  aside 
for  a  defectiye  registry;  brings  an  action 
for  money  bad  and  receiyed  to  recoyer 
back  the  consideration-money  paid  for  it, 
the  grantor  may,  under  a  plea  of  set-ofil 
set  off  the  payments  made  in  respect  of 
such  annuity,  though  for  more  than  six 
years,  unless  the  plamtiff  reply  the  statute 
of  limiUtions.  Hicks  v.  Hicks,  M,  43  G. 
3.  24 

2  A  judgment  recoyered  by  A.  against  B, 
and  C.  will  not  be  set  off,  on  application 
to  the  general  jurisdiction  of  the  court,  a- 
gainst  another  judgment  recoyered  against 
A.  by  the  assignees  of  B,  under  an  insoly- 
ent  debtor's  act ;  the  interest  of  third  per- 
sons interyening  who  have  peculiar  trusts 
by  the  sUtuie.  Doe  y.  Damion,  M.  43 
G.3.  84 

SETTLEMENT. 

By  Estate, 

1  Where  a  pauper  purchased  a  leasehold  ten- 
ement for  less  than  302.,  and  afterwards 
conyeyed  the  whole  term  to  one,  in  trust 
to  let  the  premises,  and  out  of  the  rents 
and  profits  to  repay  himself  101.  adyanced 
thereon,  and  then  apply  the  rents  and  pro- 
fits to  the  separate  use  of  the  pauper's  wife 
during  her  life,  and  afterwards  to  the  pau- 
per's own  use  for  life  if  he  suryiyed  her, 
and  afterwards  amongst  their  children : 
and  the  trustees  suffered  the  pauper  to  con- 
tinue to  reside  in  the  house  aboye  40  days, 
till  becoming  chargeable  to  the  parish  he 
was  remoyed :  held  that  he  gained  no  set- 
tlement by  such  residence ;  for  he  had  no 
immediate  interest  remaining  in  him  at  the 
time,  but  at  most  a  doubtful  and  contin- 
gent future  interest;  it  being  uncertain 
whether  the  102.  would  eyer  oe  i>aid  off, 
and  eyen  if  it  were,  that  not  giying  him 
any  right  to  reside  upon  the  premises; 
Rex  y.  The  Inhahitants  of  Tarrant  Lavn- 
ceston,  H.  43  G.  3.  120 

By  Hiring  and  Service, 

1  A  seryant  hired  for  a  year,  four  months  be- 
fore the  end  of  the  year  being  discharged 
by  her  master  upon  a  triyial  dispute,  ap- 
plied to  a  mairistrate  for  redress,  being  de- 
sirous of  continuing  in  the  senrice.  The 
magistrate  ordered  the  master  to  take  her 
back,  or  pay  the  whole  year's  wages.   The 
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master  cefused  to  take  her  back,  but  paid 
the  whole  year's  wages  (but  not  some  wool 
which  he  also  had  agreed  to  give  her,  if 
she  behaved  well).  The  servant  took  the 
money,  and  tendered  herself  as  a  servant 
to  others  :  held  that  the  contract  was 
thereby  dissolved,  and  no  settlement  gain- 
ed under  it,  as  in  case  of  a  mere  dispen- 
sation of  service.  Rex  v.  The  Inhabitants 
of  Kine*s  Pyon,  M.  44  G.  3.  456 

2  A  yearly  servant,  about  a  fortnight  before 
his  year  expired,  being  too  ill  to  work,  his 
master  paid  him  his  v^oU  year's  wages 
when  \m  l^  the  MenAce^  and  went  to  an 
hospital,  and  never  returned  into  his  mas- 
ter's service :  held  a  dissolution  of  the  con- 
tract, and  that  do  settlement  was  gained 
by  such  hiring*  and  service.  Rez  v.  The 
Inhabitants  of  SudJbrooke.M.AiG.Z.  460 

By  taking  a  Tenement, 

1  One  who  resided  on  a  tenementof  52.  a 
year  in  the  parish  of  ^;,  and  at  the  same 
time  rented  the  ley  (i.  e.  pastura^)  of  two 
cows  from  Mayday  to  Miehoelnuu  in  certain 
land  in  H.  at  6  guineas,  thereby  gains  a 
settlement  in  IF.,  though  he  were  not  en- 
titled to  the  exdusive  pasturage  of  the  land 
in  H.  RexY.Tke  Inhabitants  of  HoOing- 
C(m,M.43G.3.  67 

8  A  foreigner  may  gain  a  settlement  here 
by  occupying  a  tenement  of  102.  a-year  for 
40  days.  Rezv,  The  Inhabitants  of  East- 
bourne,  T.  43  G.  3.  345 

3  The  pauper  took  a  tenement  at  112.  a  year, 
which  he  occupied,  still  receiving  parish 
pay  for  six  months  after,  having  previously 
agreed  to  underlet  to  another  a  part  for 
Si.  a  year,  which  other  guaranteed  to  the 
landlord  the  payment  of  the  rent,  without 
which  he  would  not  have  let  to  the  pau- 
per >  but  the  pauper  piiid  the  whole  rent 
for  the  first  year :  held  that  this  wss  a 
toming  to  setue  upon  a  tenement  of  102.  a 
year  within  the  13  &  14  Car.  2.  c.  12,  by 
occupying  which  for  40  davs  irremoveable 
the  pauper  gained  a  settlement ;  though 
the  Sessions  concluded  irom  the  whole  of 
the  case  that  credit  was  given  by  the  land- 
lord to  the  pauper  /br  62.  a  year  only  of 
the  r€nt,  and  that  for  the'  residue  the  credit 
was  given  to  the  guarantee ;  for  if  the  pau- 
per were  legal  tenant  of  the  whole,  it  was 
immaterial  whether  credit  were  siven  him 
for  the  rent.  Rez  y.  Jhe  Inhabitants  of 
Hooe,  M.  44  G.  3.  463 

SHERIFF. 
See  Pbactigk,  No.  38.    Paocxss,  No.'  I. 

SHIP  REGISTER  ACTS. 
1  Under  the  ship  register  acts  <20  G.  3.'c.  60, 
and  34  G.  3.  c.  68,)  a  bill  of  sale  trans- 
ferring  the  property  to  a  trustee  in  trust 
for  the  underwriters  not  named,  is  at 
most  only  void  (if  at  all)  as  to  the  objects 
of  the  trust,  but  sufficient  to  convey  the 
leeal  title  to  the  trustee :  and  such  bill  of 
eale  of  a  ship  at  sea  is  valid,  notwithstand- 
ing the  omission  of  the  officer  at  the  out- 
port  to  which  the  ship  belonged,  to  indorse 
the  entry  of  the  transfer  on  the  oath  on 


which  the  original  certificate  of  regtsfry 
was  obtained,  and  to  make  a  memorandum 
thereof  in  the  book  of  registry,  and  to  giv9 
notice  of  the  same  to  the  commissioners 
in  LofuTon,  as  required  by  s.  16.  of  the  stat. 
34  G.  3.  c.  68 ;  such  acts  to  be  done  by  the 
public  officer  being  only  directory.  But 
the  delivery  of  a  copy  of  the  bill  of  sale 
of  a  ship  at  sea  for  the  purpose  of  making 
such  entry  and  memorandum  and  giving 
such  notice,  being  an  act  required  to  be 
done  by  the  party  himself  to  whom  the 
transfer  is  made,  for  want  of  which  the 
statute  avoids  the  sale,  must  be  complied 
with  in  order  to  convey  the  property :  and 
therefore  the  purchaser  under  such  cir- 
cumstances haying  omitted  to  do  so,  can- 
not make  a  title  to  the  ship  per  satHtm  by 
getting  her  registered  ifsiimw  in  another 
port  where  he  resided  at  the  time:  lor 
whatever  may  amount  to  a  transfer-  ef  a 
ship  to  another  port  within  the  meaning  of 
the  statutes,  at  all  events  such  transfer 
^xannot  be  made  by  one  who  has  no  interest 
in  the  ship.  Heath  v.  Hubbard,  T.  43  G. 
a  348 

S  In  an  action  on  a  policy,  the  property  of 
the  ship  may  be  proved  by  parol  evidence 
of  the  possession  of  the  assured,  unless 
disproved  by  the  production  of  the  written 
documents  of  the  ship  under  the  register 
acts.  And  held,  that  such  parol  evidence 
of  ownership,  arising  from  possession  at  a 
particular  period,  was  not  disproved  by 
shewing  a  prior  register  in  the  name  of 
another,  anu  a  subsequent  register  to  the 
same  person.  Robertson  and  Utowtpsom  v. 
FrsnM,  T.  43  G.  3.  357 

SLANDER. 
See  Costs,  No.  3. 

STAGE  COACH. 
See  CoKvicTiov,  No.  2. 

STAMP. 

1  An  executory  affreement  for  the  making 
and  putting  up  of  certain  mechines  in  the 
party's  house  is  required  to  be  stamped 
like  any  other  agreement,  not  being  with- 
in the  exception  in  the  stamp  acts  in  h* 
your  of  agreements,  &c./or  or  relating  to 
the  sale  of  goods.  Buxton  y.  Bedall,  H.  43 
G.  3.  154 

2  A  schedule  of  goods  referred  to  in  a  deed, 
to  which  it  was  annexed,  must  have  the 
proper  deed  stamp  by  stat.  37  G.  3.  c.  90.  s. 
7,  according  to  the  number  of  words  and 
sheets,  and  not  merely  the  single  schedule 
stamp  of  25.  6d.  imposed  by  the  first  sec- 
tion of  the  act.  Lake  and  another  v*  Ask- 
toell  and  others,  Assignees  of  Wtilis  a 
Bankrupt,  H.  43  G.  3.  165 

3  A  cognovit  containing  any  matter  of  agree^ 
ment,  as  to  take  the  debt  by  instalments, 
ought  to  have  an  agreement  stamp :  and  if 
it  have  not,  proceedings  may  be  set  aside 
for  irregularity.  Reardon  y.  Swahy,  Tr.  43 
G.  3.  3o4 

4  A  warrant  of  attorney  Co  confess  judgment, 
being  liable  as  a  deed  to  a  stamp  duty  of 
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lOs.  by  TariouB  statntes  prior  to  the  37  G. 
3.  c  111,  which  imposes  an  additional 
daty  of  l6s.  on  all  deeds,  with  ait  ezeep- 
tion  of  bonds  and  Utters  of  attorney,  is  with- 
in such  exception,  and  therefore  liable 
only  to  a  duty  of  10s,  as  before  that  stat- 
ute.   BarrtnD  v.  Maskiier,  M.  44  6.  3.— 

494 
5  An  award  in  writing  and  under  seal  need 
not  have  a  deed  stamp,  unless  delivered  as 
a  deed ;  bat  being  onlj^  delivered  as  an 
awardy  it  is  sufficient  if  it  have  the  award 
stamp  of  1(U.  An  award  which  is  requir- 
ed to  be  made  in  writing,  &c.  and  ready 
to  be  delivered  at  such  a  time,  is  complete 
if  made  in  writing,  and  retidj  to  be  deliv- 
ered by  the  arbitrator  within  the  time, 
though  not  actually  delivered.  Brown  v. 
FAitfer,H.44G.3.  566 

STOCK  JOBBING. 
In  an  action  on  the  stock-jobbing  act  7 
Geo.  8.  c.  8.  B.  6,  to  recover  damages  a- 
gainst  one  who  had  refused  to  accept  and 
pay  for  stock  agreed  to  be  sold  to  him,  it 
IS  necessary  to  prove  an  actual  transfer  of 
the  stock  to  some  other  person  before  the 
action  brought ;  and  proof  alone  of  a  con- 
tract to  sell  to  such  other  person  before  the 
action  brought,  though  followed  up  b^  an 
actual  transfer  afterwards,  is  not  sufficient 
to  sustain  the  action.  Heekseker  and  oth- 
ers V.  Gregory,  H.  44  G.  3.  577 

STATUTES. 
Where  a  statute  professes  to  repeal  absolute- 
ly a  prior  law,  aiid  substitutes  other  provi- 
sions on  the  same  subject,  which  are  limit- 
ed to  continue  only  till  a  certain  time,  the 
prior  law  does  not  revive  after  the  repeal- 
ing statute  is  spent,  unless  the  intention  of 
the  legislature  to  that  effect  be  expressed. 
Warren  qui  tarn  ^,  v.  Windle,  H.  43  G.  3. 
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Henry  6. 
23  0.9.  (Bail  bond) 

Henry  8. 
27  c.  24.  fCounty  palatine) 

Process 
33  c.  10.  (County  palatine) 
32  c.  16.  (Foreigner.    Lease) 
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EUzabetk. 

43  c.  22.  (Poor  Rate)  247 

13  c.  5.  (Covenous  judgment  or  bond)  299 

43  c.  2.  s.  7.  (Maintenance  of  relations)  334 


James  1, 
1  e.  522.  (Leather  searchers) 
7  c.  5.  (Costs) 
21  c.  12.  (CosU) 
c.  19.  (Bankrupts) 


169 
58 
ib. 

202 
c.  16.  B.  3.  (Statute  of  limitations)       573 


Charles  2. 
13  Sl  14  c.  12.  (SetUement) 
29  c.  7.  (Process  on  Sunday) 
12  c.  18.  (Ship  register) 


68 

87 

352 


16  &,  17  e.  2.  (Coals)  475 
26  c.  3.  s.  4.  (Stat,  of  frauds.    Marriige 

articles)  390 

s.  16.  (WriU  of  execution)  543 

William  and  Mary  and  William. 

3  c.  1.  (Infant  devisee)  520 

7  &  8  c.  22.  (Ship  register)  352 

Williams. 

8  &  9  c.  I  i.  (Inquiry— Writ  oQ  27 

(Costs)  242 

9  d&  10  c.  15.  (Award)  291 

<^itne* 
5  c.  14.  (Game)  229 
12  St  2.  c.  17.  (Coal  measure)  110 
3  &  4  c.  9.  (inland  bills  of  exchange)  327 
9  c.  14.  (Assault  for  money  won  at  gam- 
ing) 378 

12  St.  2.  c.  17.  (Coals)  475 

George  1. 

7  c.  31.  (Bankrupts)  61 

9  c.  7.  (Order  of  removal.    Appeal)  173 

c.  22.  (Action  against  the  hundred)  199 

224 

7  c.  31.  (Bankrupt)  496 

11  c.  4.  (CorporaUon.    Election)  435 

George  2. 

2  c.  24.  (Bribery  act)  222 

3  c.  26.  (Coal  ideasure)  110. 255 

5  c.  30.  (Bankrupt.    Bond)  27 

6  c.  31.  (Order  of  filiation;  43 
19  c.  37.  (Re-assurance)  118 
31  c.  45.  (Bermondsey  poor)  20 

2  c.  24.  (Bribery  act)  380 
c.  36.  (Mariners)  555 

3  c.  26.  (Coals)  474 

6  c.  30.  (Bankrupt)  498 

7  c.  8.  (Stock  jobbrag.)  577 
19  c.  37.  (Insurance)  479 
31  c.  32.  B.  6.  (Venden  of  plate)  456 

George  3. 

9  c.  29.  (Burning  Mills)  224 

13  c.  78.  (Highway  act)  85 

17  c.  26.  (Annuity  act)  227. 244 
19  c.  56.  (Auction  duty)  170 
23  e.  58.  (Stamp)  155 
26  c.  108.  (Coal  measure)  110 
28  c  37.  (Auction  duty)  170 
31  c.  19.  (Bermondsey  poor)  21 
35  c.  101.  (Poor-removal)  273 
37  c.  90.  (Stamp)  165 

0. 1 12.  (Insolvent  debtors*  act)  84 

c.  123.  (Unlawful  oaths)  68 

42  c.  88.  (Coal  measure)  J 10 

7  e.  23.  (Coals)  475 

13  c.  78.  8. 1.  (Surveyor  of  highways)  363 

17  c.  26.  (Annuity  act)  337 

26  c.  60.  (Ship  register)  348 

34  c.  68,  (Ship  register)  ib. 

37  c.  73.  (Mariners)  555 
c.  in.  (Sumps)  494 

38  c.  52.  (Indictment,  certionri,  eosb)  402 

42  c.  66.  (Volunteers)  533 

43  c.  96.  (General  defence.    Volunteen)  ib. 
e.  121.(Volunteen)  it. 
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STOPPING  IN  TRANSITU. 

See  COH8IO0OR  AND   CoffSIOHBE. 

1  A  trader  here  ffiyes  an  order  to  his  corres- 
pondent abroad  to  ship  him  certain  goods, 
which  the  latter  procures  upon  his  own 
credit,  without  naming  the  trader  here, 
and  ships  to  him  at  the  original  price, 
charging  only  his  commission :  held  that 
the  correspondent  abroad  is  so  far  a  vendor 
as  between  him  and  the  trader  here,  that 
on  the  bankruptcy  of  the  latter  he  may 
stop  the  goods  m  transitu  by  procuring  the 
bill  of  lading  from  the  bankrupt's  brother : 
and  thb,  though  the  trader  nere  had  be- 
fore his  bankruptcy  accepted  bills  drawn 
on  him  by  his  correspondent  for  the  a- 
mount  of  the  goods :  such  acceptances 
proveable  under  his  commission  amount- 
ing at  most  to  part  payment  for  the  goods, 
which  does  not  take  away  the  vendor's 
right  to  stop  in  transitu.  Feise  and  anoth- 
er^ Assignees  of  Brown  a  Bankrupt,  v. 
»Vfly,  M.  43  G.  3.  59 

2  A  trader  in  England  charters  a  ship  on 
certain  conditions  for  a  voyage  to  Russia, 
and  to  bring  goods  home  from  his  corres- 
pondent there,  who  accordingly  ships  the 
tfoods  on  account  and  at  the  risk  of  the 
freighter,  and  sends  him  the  invoices  and 
bills  of  lading  of  the  cargo :  held  that  the 
delivery  of  the  goods  on  board  such  char- 
tered ship  does  not  preclude  the  right  of 
the  consignor  to  stop  the  goods  while  in 
transitu  on  board  the  same  to  the  vendee, 
in  case  of  his  insolvency  in  the  mean  time 
before  actual  delivery,  any  more  than  if 
they  had  been  delivered  on  board  a  gener- 
al ship  for  the  same  purpose.  And  a  de- 
mand of  the  goods  having  been  made  by  the 
agent  of  the  consignor,  upon  the  captain, 
before  they  were  unloaded ;  after  which  he 
delivered  them  to  the  assignees  of  the  venr 
dee  :  held  that  the  consignor  might  main- 
tain trover  against  the  assignees.  Boht- 
Ungk  and  others  v.  Jnglis  and  others,  as- 
signees of  Crane^  a  bankrupt,  H.  43  Geo. 
3.  190 

SUJ>rDAY. 
The  service  of  process  on  a  Sunday  is  ab- 
solutely void  by  the  stat.  29  Car.  2.  c.  7.  s. 
6,  and  cannot  be  made  good  by  any  subse- 
quent waiver  of  the  defendant,  as  by  his 
not  objecting  till  after  a  rule  to  plead  given. 
Tai^^  V.  PhilUpsy  M.  43  G.  3.  87 

SURPLUSAGE. 
A  lease  for  a  year  being  made  between  .4. 
and  B,y  the  release,  stating  iS.  to  be  a  trus- 
tee for  C,  ponied  the  premises  unto  C.  in 
bis  possession  being,  by  virtue  of  an  in- 
denture of  lease,  bearing  date  the  day  be- 
fore the  release,  and  to  his  heirs,  Ao^es^ifiii 
to  B,  and  his  heirs,  to  such  uses  as  C. 
should  appoint :  held  the  release  sufficient 
to  convey  the  premises  to  B.,  and  the 
words  in  the  granting  part "  unto  C."  dto. 
may  be  rejected  as  surplusage.  Spyve  v. 
7opAam,M.43G.3.  69 

TENANT. 
See  Lardlord  and  Txmant. 


TENANT  IN  COMMON. 
SembU^  that  a  sale  of  the  whole  of  a  ship  by 
one  who  is,  only  a  part  owner,  in  exclu- 
sion of  the  right  of  another  who  is  tenant 
in  common  with  him,  is  not  equivalent  to 
the  destruetian  of  the  subject-matter  medi- 
ately or  immediately,  so  as  to  enable  his 
co-tenant  to  maintain  trover  against  him 
for  it.    Heath  Y,Hubbard,T.^G,Z.  348 

Vide  Tkover,  No.  2. 

TENURE. 
See  Landlord  ahd  Txvaht. 
Where  the  lord  of  a  customary  manor,  by 
his  deed,  made  since  the  statoie  of  quia 
emptores  granted  to  his  customary  tenant, 
who  then  held  by  the  payment  of  certain 
customary  rents  and  other  services,  that  in 
consideration  of  a  61  penny  fine  (or  61 
years  rent),  he  the  lord  ratified  and  con^ 
firmed  to  the  tenant  and  his  heirs  all  his 
custonmry  and  tenantrighi  estates,  with  the 
appurtenances,  &c.  and  granted  that  the 
tenant  and  his  heirs  should  be  thereof 
frud^  acquitted^  exempted,  and  discharged 
from  the  payment  of  ail  rents,  fines,  heriots^ 
4^.  dues,  customs,  services  and  demands,  at 
any  time  thereafter  happening  to  become 
due  in  respect  of  the  tenancy,  except  Id. 
yearly  rent,  and  also  excepting  and  re- 
^ereai^  suit  of  court,  with  the  service  inci- 
dent thereto;  and  saving  and  reserving 
all  royalties,  escheats,  and  forfeitures,  and 
all  other  advantages  and  emoluments  be- 
longing to  the  seigniory,  so  as  not  to  pre- 
judice the  immunities  thereby  granted  to 
the  tenant;  and  also  granted  liberty  to 
cut  timber,  and  to  sell  or  lease,  &c.  with- 
out licence :  held  that  such  confirmation 
to  the  tenant  of  bis  customary  and  tenant- 
right  estate  freed,  &c.  from  all  rents  and 
services,  except,  &c.  was  tantamount  to  a 
release  of  those  rents  and  services  noi  spe- 
citicallv  excepted;  and  that  by  virtue 
thereof  the  customary  tenement  became 
frank- fee,  or  held  in  free  and  common  soc- 
age ;  and  that  the  old  customary  estate, 
which  before  was  not  devisable,  was  ex- 
tinguished, and  became  thereupon  devis- 
able by  the  statute  of  wills.  Such  custo- 
mary estates,  which  are  peculiar  to  the 
north  of  Englnd,  are  not  freehold,  but 
seem  to  fall  under  the  same  general  con- 
sideration as  copyholds,  though  alienable 
by  bargain  and  sale  and  admittance  there- 
on, and  not  holden  at  the  will  of  tlie  lord. 
Doe  d.  Reay  v.  Huntington  and  others,  M. 
44  G.  3.  422 

TIME. 
1  The  plaintiff  is  entitled  to  recover  for 
goods  sold  and  delivered  upon  credit  for  a 
certain  time ;  it  appearing  by  the  special 
memorandum  that  the  bill  was  filea  on  a 
day  subsequent  to  the  expiration  of  the 
credit,  though  the  writ  appeared  to  have 
issued  before.  But  if  the  defendant  were 
actually  arrested  before  the  credit  expired, 
semble  that  he  has  his  remedy  in  damages. 
SwancoU  v.  Westgarth^  T.  43  G.  3.        332 
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S  Where  g^oods  were  fold  opon  a  cbntract 
that  the  vendee  was  to  pay  for  them  in 
three  months  by  a  biU  ofttoQ  nwnlhs :  held 
that  the  contract  was  for  a  credit  of  five 
months,  and  therefore  that  assumphl  for 
gooda  sold  and  delivered  could  not  be 
brought  at  the  end  of  thru  months  upon 
the  neglect  of  the  vendee  to  give  his  bill 
at  two  monthi^ ;  the  remedy  being  by  a 
special  action  on  the  case  for  damages  for 
tne  breach  of  contract  in  not  giving  such 
biU.  MuMsen,  v.  Price  and  anotha-,!!.  43 
G.3.  365 

S.  P.  in  Miller  v.  Shawe^  Lancaster  Lent 
assizes,  1801,  cor.  ChanUnre,  J.  But  after 
the  time  of  credit  expired  indebitatus  as* 
sumpsit  lies.  lb, 

TITHE. 
Su  PnoBiBiTioir,  No.  9. 

TITLE. 
See  CovxNAHT,  No.  2. 

EfTOFPKL,  No.  1. 

Graht. 
Where  one  declared  in  case  for  obstroct- 
ing  a  water-course,  upon  his  possession  of  a 
mill  with  the  appurtenances,  and  that  by 
reason  of  such  his  possession  he  had  a  right 
to  the  use  of  vnUer  running  in  a  certain 
tunnel  to  the  mill ;  such  alkgation  is  not 
supported  by  proof  that  the  tunnel  was 
made  on  the  defendant's  land,  which  he 
had  agreed  to  let  the  plaintiff  have  for  this 
purpose  for  a  certain  consideration,  but  of 
which  no  conveyance  was  made  by  the 
defendant  to  the  plaintiff,  and  he  had  since 
refused  assent ;  because  the  plaintiff  had 
not  the  water  by  reason  of  the  possession  of 
the  mill,  <&c.  but  by  parol  licence  or  con- 
tract, which  could  not  pass  the  title  to  the 
land,  and  as  a  licence  was  revocable,  and 
revoked.    FenUman  v.  SmUh^  T.  43  G.  3. 

347 

TIME— COMPUTATION  OF. 

Where  time  is  to  be  computed  from  an  act 
done,  the  day  on  which  such  act  is  done 
is  to  be  included  in  the  computation. 
Therefore,  where  the  stat.  21  Jac.  1.  c.  19. 
8.  2,  enacts  that  a  trader  lying  in  prison 
two  months  (t.  e.  two  lunar  months)  afler 
an  arrest  for  debt  shall  be  adjudged  a  bank- 
rupt, that  includes  the  day  of  the  arrest 
Glassington  and  other Sj  Assignees  of  Dick' 
ey  a  Bankrupt^  v.  Rawlins^  H.  43  G.  3. 

TIME— LENGTH  OF. 
See  Wat,  No.  1. 

TRESPASS. 
See  EsTOPPKL,  No.  1. 
PaocKSS. 
Where  one  accidentally  drove  his  carriage 
against  another's,  the  remedy  is  trespass 
and  not  case ;  the  injury  beinff  immediate 
from  the  act  done ;  though  he  were  no 
otherwise  blameabk  than  by  driving  on  the 


wrong  side  of  the  road  in  a  dark  night. 
The  distinction  is,  that  where  the  injury  is 
immediate  from  an  act  of  force  by  the  de- 
fendant, the  remedy  is  in  trespass ;  where 
the  injury  is  onlv  consequential  to  an  act 
before  done  by  tne  defendant,  there  an  ac- 
tion on  the  case  lies.    Leame  v.  Bray,  E. 

43  G.  3.  2tJ6 

TRIAL. 
•See  VaauK. 

TROVER. 

See  CovsiGifOR   and   CoifsroiiEK.     Trust 

FOR  Fkhk  Covkrt. 

EXKCDTOR  DB   SOU   TORT. 

1  Semble,  that  a  sale  of  the  whole  of  a  ship  by 
one  who  is  only  a  part  owner,  in  exclusion 
of  the  right  of  another  who  is  tenant  in 
common  with  him,  is  not  equivalent  to  the 
destruction  of  the  subject  matter  mediately 
or  immediately,  so  as  to  enable  his  co-ten- 
ant to  maintam  trover  against  him  for  it. 
Heath  V.  Hubbard,  T.  43  G.  3.  348 

2  But  if  the  subject-matter  be  actually  de- 
stroyed by  one  tenant  in  common,  trover 
will  lie  against  him  by  his  co-tenant.  And 
where  it  appeared  that  one  tenant  in  com- 
mon forcibly  took  a  ship  out  of  the  other's 
possession,  and  secreted  it  from  him,  so 
that  he  knew  not  where  it  was  carried,  and 
changed  the  name  of  it,  and  it  afWrwards 
^ot  inU)  a  third  person's  hands,  who  sent 
it  on  a  foreign  voyage  where  it  was  lost 
Lord  C.  J.  King  letl  it  to  the  jury,  whether 
under  the  circumstances  the  destruction 
was  not  by  the  defendant's  (the  tenant  in 
common's)  means :  and  the  jury  finding 
in  the  affirmative,  the  Court,  on  motion 
for  a  new.  trial  approved  of  the  Chief  Jus- 
tice's direction,  and  refused  to  set  aside 
the  verdict  Bamardiston  v.  Chapman^ 
H.  7  G.  1.  C.  B.  i^rd  King's  MS.  cited 
in  Heath  v.  Hubbard.  25Z 

3  Whether  the  mere  indorsement  of  a  bill  of 
lading  to  an  agent  to  enable  him  to  receive 
the  goods  on  account  of  his  principal, 
without  any  consideration,  will  enable  such 
agent  to  maintain  trover  in  his  own  name 
for  the  goods,  Quteref  and  semble  not. 
CoTce  and  others  ▼.  Harden  and  others^  M. 

44  G.  3.  395 

USAGE. 
It  seems  that  cotemporaneous  and  continued 
usage  may  be  resorted  to  in  aid  of  the  con- 
struction of  doubtful  words  in  an  old  char- 
ter. Rez  V.  Osboume^  M.  44  G.  a         447 

USURY. 
The  acceptor  of  a  bill,  dated  4th  of  Jk/y, 
and  due  7th  of  September,  taking  a  premi- 
um of  6<f.  in  the  pound  from  the  indorseey 
and  holder  for  payment  of  the  bill  on  the 
20th  of  August  before  it  was  due,  is  not 
ffuilty  of  usury ;  there  being  no  loan  or 
forbearance.  Barclay  qui  tarn  v.  Walms" 
ley,  T.  43  G.  3.  323 

To  make  usury  there  must  either  be  a 
direct  loan  and  a  taking  of  more  than  legal 
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interert  for  fhe  forbearaace  of  rapBymeiit; 
or  there  must  be  some  deriee  for  the  pur- 
pose of  concealing  or  evading  the  appear- 
ance of  a  loan  and  forbearance,  when  in 
truth  it  was  such.  ib, 

VENDOR  AND  VENDEE. 

SU  SCTTLXMIIIT  BT  EsTATK,  No.  1.      StOP- 
Ptlfa    IN  TRAASlTa. 

VENUE. 

1  Where  the  cause  of  action  substantially  ari- 
ses in  another  county  than  that  in  which 
the  venue  is  laid  by  the  plaintiff,  and  the 
convenience  and  justice  of  the  case  require 
the  trial  to  be  had  there,  where  all  the 
witnesses  re8i(^,  at  a  great  distance  from 
the  county  where  the  venue  is  laid ;  the 
Court,  on  the  application  of  the  defendant, 
will  change  the  venue,  on  his  agreeing  to 
admit  a  particular  fact  which  m  point  of 
form  exists  in  the  original  county.  Holmes 
V,  WatMorighl^  one^  &c.  H.  43  6.  3.     167 

2  An  information  at  common  law  for  a  con- 
spiracy between  the  captain  and  purser  of 
a  man  of  war  for  plannmg  and  fabricating 
false  vouchers  to  cheat  the  Crown,  C which 
planning  and  fabrication  were  done  upon 
the  high  seas,)  is  well  triable  in  Middlesex^ 
upon  proof  thjere  of  the  receipt  by  the  Com- 
missioners of  the  Navy  of  the  false  vouch- 
ers transmitted  thither  by  one  of  the  con- 
spirators through  the  medium  of  the  post, 
and  the  application  there  of  a  third  person, 
a  holder  or  one  of  such  vouchers  (a  bill  of 
exchange)  for  payment,  which  he  there  re- 
ceived. Rex  V.  Brisae  and  &ott,  T.  43  G. 
3.  373 

3  So  where  an  indictment  for  a  conspiracy 
was  laid  in  Middlesex,  where  acts  done  by 
some  of  the  conspirators  were  proved,  acts 
done  by  others  or  the  conspirators  in  other 
counties  were  ffiven  in  evidence  against 
them.  Rex  v.  Sotoes  and  others^  in  17K7, 
cited  ib,  376 

4  An  amendment  allowed  in  an  action  for  a 
penalty  under  the  bribery  act,  by  altering 
the  venue  from  the  county  at  large  to  an 
interior  jurisdiction,  after  the  time  limited 
for  commencing  a  new  action  ;  the  partic- 
ularity of  the  declaration  making  it  appear 
probable  to  the  Court  that  the  plaintiff*  was 
proceeding  on  the  same  fact  for  which  the 
action  was  originally  brought,  when  laid 
by  mistake  in  (he  wrong  county,  though 
there  were  no  affidavit  that  it  was  the 
•ame.    Petre  v.  Craft,  H.44  6.  3.       496 

5  Such  amendment  allowed,  though  it  ap- 
peared that  there  were  distinct  causes  of 
action  in  the  two  different  counties,  upon 
an  affidavit  that  the  plaintiff  proceeded  on 
ft  mistake  in  supposing  that  both  causes  of 
action  could  be  proved  in  the  county 
where  the  election  was  holden.  Dover  v. 
Mestaer,  H.  44  G.  3.  497 

6  The  offence  of  selling  coals  of  a  different 
description  than  those  contracted  for,  upon 
the  Stat.  3  Greo.  2.  c.  26.  s.  4,  is  complete  in 
the  county  where  the  coals  are  daivered, 
and  not  where  they  were  earUracted  for, 
the  contract  not  being  for  any  specific 


parcel  of  coals,  but  for  a  certain  qnantitjr 
of  a  certain  description .  Bui  the  not  puiUy 
measurinff  such  coals  is  a  local  omission  of 
a  local  act  required  by  the  13th  section  of 
the  act  to  be  performed  at  the  place  where 
the  coals  are  kept  for  sale,  at  which  place 
the  bushel  of  Queen  Anne  is  required  to 
be  kept  and  used  for  the  purpose  of  meas- 
suring  the  coals  into  sacks  of  a  certain  de- 
scription, in  which  they  are  to  be  carried 
to  the  buyer :  and  therefore  the  offisnce  is 
local,  and  must  be  laid  in  the  county  Where 
the  coals  were  put  into  the  sacks  without 
having  been  so  justlv  measured.  Butter- 
field  qui  tarn  v.  trindu  and  another,  M.  44 
G.  3.  474 

7  Where  the  cause  of  action  arose  partly  in 
Derbyshire  and  partly  in  Ireland,  tlie  Court 
refused  to  change  the  venue  from  London 
to  Derby  on  an  affidavit  that  the  cause  of 
action  arose  in  D,  and  /.,  and  not  in  Lon^ 
don  or  elsewhere  than  in  D.  and  /.  Walk- 
er V.  Wright,  H.  44  G.  a  524 

VOLUNTEER  CORPS. 

Members  of  volunteer  corps,  enrolled  nnder 
the  regulations  of  the  stat.  42  Geo.  3.  c. 
66,  are  entitled  to  resign  on  due  notifica- 
tion of  such  their  intention ;  not  being  re- 
strained from  such  liberty  of  resignation 
by  the  rules  of  the  corps  to  which  they  be- 
long, or  its  condition  of  service:  anci  this 
liberty  is  not  taken  away  by  stat.  43  Geo. 
3.  c.  96,  (the  General  Defence  Act),  which 
distinguishes  between  volunteer  corps,  and 
volunteers  under  that  act,  i.  e.  such  as  ofler 
themselves  voluntarily  to  serve  in  lieu  of 
the  compulsory  levy.  And  the  stat.  43  G. 
3.  c.  121,  attaches  only  on  corps  of  volun- 
teers at  the  Hme  of  an  actual  invasion,  and 
has  no  retrospective  operation  on  those 
who  had  ceased  to  bear  that  character  be- 
fore actual  invasion.  Rex  v.  Dowley,  H. 
44  G.  3.  533 

.    WAGES. 
See  Assumpsit,  No.  6.    Master  ahd  Mari- 

NIR,  OR  EmBARCO. 

WATER-COURSE. 
Su  Plxadiitg,  No.  9,  or  Title,  No.  1. 

WAY. 

Where  no  evidence  appeared  to  shew  that  a 
way  over  another's  land  had  been  used  hy 
leave  or  favour,  or  under  a  mistake  of  an 
award  which  would  not  support  the  right 
of  way  claimed,  such  a  user  for  above 
20  years  exercised  adversely,  and  nnder  a 
claim  of  right,  is  sufficient  to  leave  to  the 
jury  to  presume  a  grant,  which  must  have 
been  made  within  26  years,  as  all  former 
ways  were  at  that  time  extinguished  by 
the  operation  of  an  inclosure  act  Camp- 
beU  V.  Wilson,  H.  43  G.  3.  itO 

WILL. 

Where  one  devised  lands  to  two  tmstrees  in 
trust  for  certain  purposes,  by  a  will  dulv 
executed  and  attested ;  and  he  afterwards 
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•truck  out  the  namei  of  oiu  of  those  tnis- 
teeB  and  inferted  the  nameB  of  two  others, 
leaving  the  general  parpoeea  of  the  trust 
unaltered,  though  varying  in  certain  par- 
ticulars ',  and  did  not  re-publish  hb  will : 
held  that  his  intent  appearing  to  be  onlj  to 
revoke  by  the  substitution  ofanother  good 
devise  to  other  trustees,  as  such  new  de- 
vise could  not  take  effect  for  want  of  the 
proper  requisites  of  the  statute  of  frauds, 
it  should  not  operate  as  a  revocation ;  or 
at  most  it  could  only  operate  as  a  revoca- 
tion pro  tonto,  as  to  the  trustee  whose 
name  was  obliterated ;  leaving  the  devise 
good  as  to  the  old  trustee  whose  name  was 
retained.  Short  d.  GastrdL^  widow^  ▼.  Smith 
and  another,  M.  44  G.  3.  489 

WITNESS. 

1  Persons  appointed  by  statute  to  be  govern- 
ors and  directors  of  the  poor  of  a  certain 
parish,  and  made  liable  upon  appeal  against 
a  rate  made  by  them  to  the  payment  of 
costs  in  case  the  Sessions  should  award 
any  to  ihe  appellant,  cannot  be  witnesses 
on  such  appeal ;  though  in  truth  only  trus- 
tees, and  entitled  to  be  reimbursed  such 
costs  out  of  the  parochial  fund :  for  they 
are  parties  to  the  cause,  and  liable  to  the 
costs  in  the  first  instance.  RezY.  The 
Governor  and  Directors  of  the  Poor  of  St. 
Mary  Magdalen^  Bermoniaey.  m  the  County 
of  Skrry,  M.  43  G.  3.  20 

2  Yet  a  tenant  who  was  rated  to  the  poor 
rata  being  indemnified  by  his  landlord, 
was  holden  a  competent  witness  on  behalf 
of  the  jmrish  in  which  he  was  a  payer,  on 
a  question  of  settlement.  Rezy.  Woodland^ 
M.26G.a  22n. 

3  A  defendant  in  a  cause,  attending  an  ar- 
bitrator to  be  examined  as  a  witness  under 
a  rule  of  court,  is  privileged  from  arrest, 
eundo,  morando,  et  redeundo.  Spenee  v. 
Stuart,  Bart.  M.  43  G.  3.  57 

4  It  is  no  ground  for  the  court  to  grant  a  new 
trial  that  a  witness  called  to  prove  a  cer- 
tain fact  was  rejected  on  a  supposed  ground 
of  incompetency,  where  another  witness 
who  was  called  established  the  same  fact, 
which  was  not  disputed  by  the  other  side ; 
and  the  defence  proceeded  upon  a  collate- 
ral point,  upon  which  the  verdict  turned. 
Edwards  ▼.  Evans,  E.  43  G.  3.      '     2£i 

5  Whether  it  be  an  objection  to  the  compe« 


tency  of  a  witness  for  the  plaintifi  m  an 
action  of  bribery  at  an  election  for  mem- 
bers to  serve  in  parliament,  that  a  similar 
action  was  pending  against  the  witness 
himself  for  bribery  at  Vae  same  election, 
and  an  acknowledgment  by  him  that  if  the 
defendant  were  convicted  he  should  avail 
himself,  if  necessary,  of  his  having  been 
the  first  discoverer  to  the  present  plaintiff. 
Qtttere.  ib, 

6  In  an  action  on  the  stat.  2  G.  2.  c.  24,  for 
bribery  at  an  election  for  members  to  serve 
in  parliament,  it  is  no  objection  to  the  com- 
petency of  a  witness  for  the  plaintiff  to 
prove  such  bribery,  that  a  similar  action 
was  pending  against  the  witness  himself 
for  bribery  at  the  same  election,  and  that 
he  claimed  to  be  the  first  discoverer  of  the 
bribery  of  the  defendant,  and  meant  to 
avail  himself  of  it,  if  necessary,  in  case 
of  the  defendant's  conviction.  Heward  ▼• 
ShipUy,T.  42  Q.  3.  380 

7  ^.  having  brought  an  action  against  B.,  the 
latter  filed  a  bill  in  equity  against  him  for 
a  discovery  and  injunction  and  for  an  ac- 
count, to  which  A.  having  put  in  his  an- 
swer, denying  the  allegations  of  S.,  which 
involved  the  merits  or  the  suit  at  law,  the 
injunction  was  dissolved:  on  which  an- 
swer B.  indicted  j9.  for  peijury ;  and  the 
indictment  and  action  commg  on  to  be 
tried  at  the  same  assizes,  the  indictment 
standing  first:  held  that  B.  was  a  compe- 
tent witness  to  prove  the  perjury,  as  he 
could  not  avail  himself  of  the  conviction  of 
Ji.  in  any  civil  proceeding  between  them 
either  in  law  or  equity.  Rex  y.  BosUnu 
Hil.  44  G.  3.  560 

8  Equity  refused  leave  to  file  a  supplemental 
bill  in  nature  of  a  bill  of  review,  in  conse- 
quence of  a  conviction  of  one,  who  was  a 
witness  in  the  original  proceeding  for  per- 
jury, which  conviction  was  obtained  on  the 
evidence  of  the  plaintiff  in  the  suit  as  well 
as  of  others.  BartleU  y.  Pickersgill,  Tr. 
32  A  33  G.  2,  in  Chancery,  cited  %b.    562 

9  A  habeas  corpus  ad  testificandum  issued  to 
bring  up  a  prisoner  to  give  evidence  be- 
fore an  election  committee  of  the  House  of 
Commons,  on  affidavit  of  service  of  a  rule* 
to  shew  cause  on  the  different  persons  con- 
cerned, and  no  cause  shewn.  In  the  mat- 
ter of  Sir  Edtoard  Price,  a  iVifonsr,  H.  44 
G.J.  568 
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